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I. LEGISLATION

The 1985 session of the General Assembly was less active in the area of
probate law than was the 1984 session. Nevertheless, the General Assem-
bly enacted four statutes on the basic right of succession to property,
thus, making these statutes of immediate importance to all who practice
in this area.

A. Jurisdiction and Notice in Probate Proceedings

The first of these statutes was a direct response to two decisions of the
Supreme Court of Georgia. It is for this reason that these cases are dis-
cussed at this point rather than later in the paper. On the authority of a
1954 decision of the Georgia Supreme Court,' the court of appeals held in
In re Lott 2 that after a will has been admitted to probate the probate
court thereafter does not have jurisdiction to set aside that probate on
the basis of a lost codicil having been found, unless there is also an allega-
tion that the judgment probating the will was obtained by fraud or other
illegality.3 The court also held that the jurisdiction of the superior court
on appeal of this type of case is limited to that of the probate court. Also,
in McKnight v. Boggs,' the Georgia Supreme Court addressed the consti-
tutionality of the statutory notice provision concerning probate in solemn
form.6 The statute required that notice be given only to the heirs-at-law.1

* Professor of Law, Mercer University. Mercer University (A.B., 1940; J.D., 1948); Duke
University (LL.M., 1952). Member, State Bar of Georgia.

1. Byrd v. Riggs, 210 Ga. 473, 80 S.E.2d 785 (1954).
2. 171 Ga. App. 25, 318 S.E.2d 688 (1984).
3. Id. at 26, 318 S.E.2d at 689.
4. 253 Ga. 537, 322 S.E.2d 283 (1984).
5. Id. at 537-38, 322 S.E.2d at 283-84.
6. O.C.G.A. § 53-3-13 (Michie 1982 & Supp. 1985).
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The theory is apparently that the interests of the heirs-at-law are the
only interests that could be adversely affected by the proceeding. The
court in McKnight, however, held that this statute denied due process to
at least one person who was not an heir-at-law.7 This person was the pro-
pounder and sole beneficiary of a will that already had been admitted to
probate in common form. The court held that this person was a "legally
protected party"8 and, therefore, was entitled to notice under the reason-
ing of the United States Supreme. Court in Mullane v. Central Hanover
Bank & Trust Co.,9 and the Georgia Supreme Court in Allan v. Allan.10

The General Assembly responded to the Lott and McKnight decisions
by an amendment to section 53-3-13 of the Official Code of Georgia An-
notated1 and the enactment of sections 53-3-60 and 53-3-61 of the Offi-
cial Code of Georgia Annotated.12 The amendment to section 53-3-13 re-
quires that notice be given not only to the heirs at law, but also to "the
propounders and beneficiaries under any other purported will of the tes-
tator as to which probate proceedings are pending in this state. .... ,,13
Also, under the amended section, the petition to probate a will in solemn
form must state whether, to the knowledge of the applicant, there are
pending in this state any other proceedings for the probate of another
purported will of the testator. 1 There was evidence of this knowledge in
McKnight."

Sections 53-3-60 and 53-3-61 expand the jurisdiction of the probate
court by giving the court original jurisdiction over any action to vacate,
set aside, or amend its order admitting a will to probate, if the petition
alleges that a later will or a codicil to the earlier probated will is entitled
to probate when the petition is properly verified.1' The court of appeals
had held in In re Lott that absent allegations of fraud or illegality this
jurisdiction was lacking. 17

B. The Intestate Share of a Surviving Spouse

An amendment to section 53-4-2(2) of the Official Code of Georgia An-
notated increases the minimum intestate share (child's part) of a surviv-

7. 253 Ga. at 538, 322 S.E.2d at 284.
8. Id. at 538, 322 S.E.2d at 283.
9. 339 U.S. 306 (1950).

10. 236 Ga. 199, 223 S.E.2d 445 (1976).
11. 1985 Ga. Laws 1650 (codified at O.C.G.A. § 53-3-13 (Michie 1982 & Supp. 1985)).
12. 1985 Ga. Laws 1650 (codified at O.C.G.A. §§ 53-3-61 to -62 (Michie Supp. 1985)).
13. O.C.G.A. § 53-3-13 (Michie Supp. 1985).
14. Id.
15. 253 Ga. at 538, 322 S.E.2d at 284.
16. O.C.G.A. §§ 53-3-60 to -61 (Michie Supp. 1985).
17. 171 Ga. App. at 25-26, 318 S.E.2d at 689.
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ing spouse, husband or wife, from one-fifth to one-fourth. 8 Expanding
upon the nature of this interest, the amendment provides: First, that
the amount to which the surviving spouse may be entitled as year's sup-
port shall not be considered in determining this intestate share; and,. sec-
ond, that no election by the surviving spouse shall be necessary to entitle
him or her to this share.19 The intestate share shall vest as a matter of
law, unless the surviving spouse affirmatively renounces it within nine
months after the death of the intestate.10

C. Disposition by Financial Institutions of Assets Belonging to Intes-
tate Depositors

In 1983 the General Assembly consolidated several scattered sections of
the Official Code of Georgia Annotated for the purpose of allowing the
disposition of deposited funds (up to $2,500) to family members of intes-
tate decedents without the necessity of administration or of a no-adminis-
tration-necessary order.2 This act, as well as the sections consolidated in
it, was limited in application to moneys on deposit in favor of intestate
decedents.22 The 1985 session added a new code section allowing for a
similar disposition of any checks or other instruments payable to the de-
ceased intestate without any form of administration.2 3

D. Gifts to Minors

Under a prior provision of the Georgia Gift to Minors Act,24 a gift of
money would qualify only if it was delivered to a broker or a 'bank."s

This provision, as amended, substitutes 'financial institution' for 'bank'
and, thus, authorizes savings banks, savings and loan associations, and
credit unions to hold money under the Georgia Gift to Minors Act.2

18. 1985 Ga. Laws 1257 (amending O.C.G.A. § 53-4-2(2) (Michie 1982 & Supp. 1985) and
repealing O.C.G.A. § 53-4-3 (Michie 1982)). The amendment, thus, equalizes the inheritance
rights of surviving spouses. Under prior law the minimum child's part of the widow was one-
fifth while that of the widower was a true "child's part;" that is, if there were a widower and
ten children, the widower would get only one-eleventh. See former O.C.G.A. § 53-4-3
(Michie 1982).

19. 1985 Ga. Laws 1257 (codified at O.C.G.A. § 53-4-2(2) (Michie 1982 & Supp. 1985)).
20. Id.
21. O.C.G.A. § 7-1-239 (Michie Supp. 1985).
22. Id.
23. 1985 Ga. Laws 1241 (codified at O.C.G.A. § 7-1-239.1 (Michie Supp. 1985)).
24. O.C.G.A. § 44-5-113(3) (Michie 1982).
25. Id.
26. 1985 Ga. Laws 819 (amending O.C.G.A. §§ 44-5-111, -113, -115 (Michie 1982 & Supp.

1985)).
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II. UNIFORM RULES FOR THE PROBATE COURTS

The Georgia Constitution of 1983 directed the Georgia Supreme Court,
with the advice and consent of the councils of the affected trial courts, to
adopt and publish uniform court rules.2 7 Pursuant to this directive, the
supreme court has published Uniform Probate Court Rules" that, with
the exception of two rules, went into effect on July 1, 1985.29

III. RECENT DECISIONS-WILLS AND ADMINISTRATION

A. Year's Support

While Georgia law places a top priority on the right to a year's sup-
port,3 0 that right can attach only to property interests owned by the de-
ceased spouse at death. This rather obvious principle becomes difficult to
apply, however, when a property interest has been made a part of the
subject matter of an alleged contract to will or of a prior property settle-
ment incident to a divorce.

In McPherson v. McPherson,1 a joint will was executed by a husband
and his first wife, leaving substantially all of the estate to the survivor.3 S

A later clause in the will provided that in case of their simultaneous
deaths or if the survivor of them did not make another will, then certain
shares of the estate would go to other named parties. In 1981 the first
wife died. The husband married his second wife in 1983 and died child-
less later that year. 33 The second wife's application for an award of year's
support necessitated a decision concerning whether the will was a joint
will or a joint and mutual will.3 If it was only a joint will, then it was
revoked as the husband's will by his remarriage. 5 But, if the will was a
joint and mutual will, it created express or implied contract rights in the
named contingent beneficiaries that could not be destroyed by the subse-
quent marriage of the husband." The supreme court held that it was a

27. GA. CONST. art. VI, § 9, para. 1.
28. UNiF. R. PROB. CT..
29. Illustrative of the detail of these new rules is rule 20.1, which provides that docu-

ments presented for filing in a probate court shall be "in black ink ...on opaque white
paper measuring 8 /2" x 11" of a good quality, grade and weight." UNIv. R. PROB. CT. 20.1.
Apparently deferring to tradition, rule 20.1 concludes: "Preparation of wills on 8 1/2" x 11"
paper is encouraged but not mandatory." UMF. R. PROB. CT. 20.1.

30. O.C.G.A. § 53-7-91 (Michie 1982).
31. 254 Ga. 122, 327 S.E.2d 204 (1985).
32. Id. at 124, 327 S.E.2d at 205.
33. Id.
34. Id.
35. See O.C.G.A. § 53-2-76 (Michie 1982).
36. 254 Ga. at 123, 327 S.E.2d at 205 (citing Simmons v. Davis, 240 Ga. 282, 240 S.E.2d
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joint will because it expressly recognized the right of the survivor to make
another will.37 Being a joint will, it left the husband as the sole legatee of
his first wife. His subsequent marriage revoked the will as his will; hence,
he died intestate leaving his second wife as his sole heir. Since the contin-
gent beneficiaries were neither heirs of the decedent nor legatees of his
first wife, they lacked standing to caveat the year's support application of
the second wife.3

The remarriage of a husband after a divorce and property settlement
with his first wife may very well set the stage for a conflict between that
property settlement and a later claim for year's support by a second wife.
The Georgia Supreme Court confronted this conflict in Hughes v.
Hughes.3' In Hughes, a divorce settlement had awarded the first wife a
life estate in the marital home, legal title to which was in the husband
and wife in equal shares.40 The life estate awarded to the wife in the set-
tlement gave her the right to possess the home until her death, remar-
riage, or voluntary removal from the home.4 1 Thereafter, the husband re-
married and died two years later, leaving his second wife as his widow. As
part of the year's support award, the court awarded the widow an $8,000
interest in the husband's undivided one-half interest in the marital home,
which was still occupied by the first wife.42 The second wife unsuccess-
fully attempted to have the marital home partitioned in order to realize
her $8,000 interest in it.'3

While Georgia law places top priority on the right to a year's support,"4

that right can attach only to property interests owned by the deceased
spouse at death.45 If that property interest is then encumbered, the year's
support claim is a claim on encumbered property and, therefore, is sub-
ject to the encumbrance,6 In Hughes, the property settlement incident to
the divorce from the first wife encumbered the husband's undivided in-
terest in the marital home, in effect, converting it into a remainder inter-
est.47 Just as the husband could not have partitioned the property while
the life estate of the first wife existed, his second wife could not partition

33 (1977)).
37. 254 Ga. at 124, 327 S.E.2d at 205.
38. Id.
39. 169 Ga. App. 850, 314 S.E.2d 920 (1984).
40. Id. at 850, 314 S.E.2d at 921.
41. Id. at 853, 314 S.E.2d at 923.
42. Id. at 851, 314 S.E.2d at 922.
43. Id.
44. See O.C.G.A. § 53-7-91 (Michie 1982).
45. 169 Ga. App. at 854, 314 S.E.2d at 924.
46. Id.
47. Id.
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it."8 The second wife's $8,000 interest in the marital home was an interest
in a remainder, subject to the life estate of the first wife. The life estate in
the marital home was in the nature of a lump-sum alimony awarded to
the first wife, giving her a vested property right not thereafter subject to
modification." While not laying down a definitive rule, the court did con-
clude that the public policy behind a support and alimony award con-
tained in a divorce settlement is not per se inferior to the public policy
behind a year's support award.8 0

In Sheffield v. Estate of Sheffield," the court considered the conclu-
siveness of a year's support award.2 In Sheffield, a widow petitioned the
probate court for a larger award after the probate court had entered final
judgment in her favor on an application for year's support 83 She alleged
that her application for a year's support had been made through the at-
torney for the estate and that none of the appraisers ever told her the
amount of the award. The widow also alleged that she did not know what
was in the appraiser's report to the court until after the judgment was
entered." The court of appeals affirmed summary judgment for the es-
tate." The appraisers were not obligated to inform the applicant of their
action." If she questioned the propriety of the appraiser's report, her
remedy was to caveat the return before it was made the final judgment of
the probate court. Thereafter, the report can be attacked only for causes
that are apparent on the face of the record and show lack of
jurisdiction. 7

B. Inheritance Rights of Illegitimates

The first case to be discussed is Thompson v. Brown," in which the
Georgia Supreme Court held the alleged heir to be legitimate8" after care-
fully examining a seldom-noticed change in Georgia law, which was made
over a century ago." In Thompson, the son of a deceased brother of the
intestate was the issue of the brother's apparent common-law marriage.
The son's right to claim as an heir through his father was challenged on

48. Id. at 852, 314 S.E.2d at 923.
49. Id. at 853, 314 S.E.2d at 923.
50. Id. at 854, 314 S.E.2d at 924.
51. 172 Ga. App. 469, 323 S.E.2d 679 (1984).
52. Id. at 469, 323 S.E.2d at 679.
53. Id.
54. Id. at 469, 323 S.E.2d at 680.
55. Id.
56. Id. at 470, 323 S.E.2d at 680.
57. Id.
58. 254 Ga. 191, 326 S.E.2d 733 (1985).
59. Id. at 193, 326 S.E.2d at 734-35.
60. See O.C.G.A. § 19-3-5(a) (Michie 1982).
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the ground that he was illegitimate because his father was married cere-
monially to one other than his natural mother. The father's lack of capac-
ity to contract a marriage rendered the apparent common-law marriage
void." The old statute rendered the marriage void. The statute, however,
ended (as does the current statute) with a provision that "the issue of
such a marriage born before the marriage is annulled and declared void
by a competent court shall be legitimate."'62 There had been no annul-
ment or declaration of the invalidity of the apparent common-law mar-
riage; therefore, the son qualified as an heir, taking through representa-
tion of his father. 3

In Hill v. Newman," the illegitimate child of an intestate's uncle failed
to qualify as an heir of the intestate because there had been no adjudica-
tion of paternity during the uncle's life.6 The Georgia Supreme Court's
decision in Poulos v. McMahan" dictated the holding in Hill v. Newman.

A side issue in Hill v. Newman is more interesting than the principal
issue. The intestate was survived at her death in 1972 by the uncle, who
died in 1982 survived by his wife, and by an aunt, who died in 1974 sur-
vived by her husband. The superior court had inferred that the husband
of the aunt, though not a blood relative of the intestate, would share in
the estate of the intestate. 7 The court held the suggestion that a surviv-
ing spouse could represent the deceased spouse and, thus, inherit from a
blood relative of the deceased spouse was an erroneous expansion of
Georgia's law of inheritance. The court held that 'uncle,' as used in sec-
tion 53-4-2(9) of the Official Code of Georgia Annotated," is limited to
persons who have a common ancestor with the intestate."

C. Probate Proceedings

When a testator bequeaths the entire estate to a stranger to the exclu-
sion of the spouse and children, the slightest evidence of lack of capacity,
fraud, or undue influence requires a denial of probate of the will. 0

Whether that slight evidence existed was the controlling issue in two re-

61. 254 Ga. at 193, 326 S.E.2d at 734.
62. See O.C.G.A. § 19-3-5(a) (Michie 1982).
63. 254 Ga. at 193, 326 S.E.2d at 735.
64. 254 Ga. 57, 325 S.E.2d 767 (1985).
65. Id. at 58, 325 S.E.2d at 768.
66. 250 Ga. 354, 297 S.E.2d 451 (1982) (illegitimates who could have but did not obtain

an adjudication of paternity during the father's lifetime are properly excluded from inheri-
tance rights).

67. 254 Ga. at 57-58, 325 S.E.2d at 768-69.
68. O.C.G.A. § 53-4-2(9) (Michie 1982 & Supp. 1985).
69. 254 Ga. at 58, 325 S.E.2d at 769.
70. O.C.G.A. § 53-2-9 (Michie 1982).
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cent Georgia Supreme Court cases. The will in Dean v. Morsman71 left
the entire estate to the sister of the testator's ex-wife, to the exclusion of
his surviving daughter. 7

2 The will did acknowledge the surviving daughter
and a son, who later died, thus removing any possible argument that the
testator was not aware of his family situation.7" While evidence indicated
aberration of intellect at times other than the execution of the will, the
subscribing witnesses gave positive testimony that at the time of execu-
tion of the will there was no evidence of lack of capacity. Evidence also
existed that clearly established that the sister of the ex-wife occupied a
position of special confidence and that the sister was the sole beneficiary
of the testator's life insurance. 74 At the same time, however, undisputed
evidence also indicated that the sister of the ex-wife was present at the
execution of the will, but she did not participate." The court held, with
one justice dissenting without opinion, that while this evidence indicated
a confidential relationship and the opportunity for over-reaching, there
was not the slightest evidence of lack of capacity or of undue influence at
the time of execution of the will. 7'

In Green v. Jones," the Georgia Supreme Court reached a similar re-
sult. In Green, the testatrix executed her will the day before her death
and expressly excluded her husband.7 The court held that this fact, even
along with evidence that the testatrix was undergoing chemotherapy and
was on strong pain-killing medication, was not slight evidence of lack of
capacity or undue influence. 7

9 The decision in this case received strong
additional support in the form of a tape-recording of the execution cere-
mony in which the testatrix and the witnesses were questioned in great
detail.

D. Problems Arising During Administration

Jurisdiction of Courts

It is undisputed that the probate court has original, exclusive, and gen-
eral jurisdiction over the administration of a decedent's estate;80 however,
when estate assets at the time of administration also are involved directly

71. 254 Ga. 169, 327 S.E.2d 212 (1985).
72. Id. at 169-70, 327 S.E.2d at 213.
73. Id.
74. Id. at 172, 327 S.E.2d at 215.
75. Id. at 174, 327 S.E.2d at 216.
76. Id. at 173-74, 327 S.E.2d at 215-16.
77. 254 Ga. 35, 326 S.E.2d 448 (1985).
78. Id. at 35, 326 S.E.2d at 449.
79. Id. at 38, 326 S.E.2d at 450.
80. O.C.G.A. § 15-9-30(a)(2) (Michie 1985).
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in independent litigation in the superior court, the jurisdictional line may
become blurred. State Revenue Commissioner v. Flemings' was such a
case. In that case, the superior court condemned some of the estate prop-
erty being administered. As part of its judgment, the superior court di-
rected that a large part of the condemnation award be paid to named
parties for attorneys' fees and other expenses of administration incident
to the condemnation.2 The court of appeals reversed, holding that the
superior court lacked authority to order disposition of estate assets pend-
ing administration. 83 The condemnation award became an estate asset, in
substitution for the condemned land. Thus, the real issues were the rea-
sonableness of attorneys' fees and the expenses of administration, which
are matters peculiarly within the jurisdiction of the probate court. Only
the probate court can decide whether there are possible claims against
the estate held by other creditors of the estate, who were not parties to
the superior court litigation."

The decision in Fleming was unanimous, but two of the judges thought
that the opinion went too far when it addressed the question of the prior-
ity of a state tax lien claim, even though the state was a party to the
appeal.8 6 This appeared illogical to the concurring judges. They felt that
the majority, after properly holding that priority of claims against the
estate were matters of probate court jurisdiction, should not have inti-
mated an opinion concerning relative priority of claims.86

Appointment of Administrator

There appears to be an increasing number of appeals concerning the
issue of the priority of claimants for appointment as the administrator.
Whether this is an offshoot of the suspicion that is part of the consumer-
ism movement or only a manifestation of the allegedly increasing litig-
iousness of society is a question best left to the legal historians. In any
event, the survey period produced two cases worthy of the attention of
both legal historians and present-day practitioners.

In Lamb v. Brown," the decedent's ex-wife and his sister were opposing
claimants for appointment as administrator of the estate of the decedent,
who left only minor children as heirs." The ex-wife was the duly ap-
pointed guardian of the children. The children, as next of kin, clearly had

81. 172 Ga. App. 887, 324 S.E.2d 821 (1984).
82. Id. at 888, 324 S.E.2d at 822.
83. Id. at 889-90, 324 S.E.2d at 823.
84. Id. at 890, 324 S.E.2d at 823-24.
85. Id. at 891, 324 S.E.2d at 824 (Birdsong & Carley, JJ., concurring).
86. Id.
87. 170 Ga. App. 40, 316 S.E.2d 29 (1984).
88. Id. at 40, 316 S.E.2d at 30.
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priority" unless their minority deprived them of it. The court of appeals
held that their minority did not deprive them of priority." Instead, their
minority simply necessitated the appointment of their guardian, the ex-
wife and mother of the children, as administrator. The fact that there was
a petition pending in the probate court to revoke her letters of guardian-
ship did not affect the guardian's priority.'1

In Williams v. Calloway," the opposing claimants to the office of ad-
ministrator were the husband and the mother of the deceased. Other
things being equal, the husband clearly had priority, but an attempt was
made in probate court to make an issue of the husband's right to inherit
from his wife.' 3 Since, in fact, the only issue addressed by the probate
court was the priority of the husband or the mother as administrator, the
superior court was similarly limited on appeal.' 4 The husband's statutory
priority stood unchallenged.

Collection of Assets

The various forms of effective will substitutes, such as concurrent own-
ership of property with right to survivorship, have created a desirable
flexibility in estate planning and, at the same time, an undesirable confu-
sion concerning ultimate ownership of property. The survey period sup-
plied several cases in which a personal representative had to litigate the
issue whether certain assets were nonprobate assets or were assets that he
was under a duty to collect and administer.

Insurance. Probably the oldest and still most widely used will sub-
stitute is life insurance. This type of third-party beneficiary contract al-
lows the insured to retain the right to change beneficiaries, thus, giving
the insured the power to decide almost until the time of death whether
the proceeds shall go into his estate or to the previously named benefi-
ciary. The scope of this retained power is illustrated by the fact that the
insured may retain it until death and, even though so retained, the pro-
ceeds will still be beyond the reach of his creditors. 9"

Whether a particular decedent successfully employed this will substi-

89. See O.C.G.A. § 53-6-24(2) (Michie 1982).
90. 170 Ga. App, at 41, 316 S.E.2d at 30.
91. Id.
92. 171 Ga. App. 286, 319 S.E.2d 500 (1984).
93. Id. at 287, 319 S.E.2d at 501. (The court did not state the basis of this attempt in the

opinion, no doubt because of its immateriality).
94. Id. at 288, 319 S.E.2d at 502 (citing Mathews v. Mathews, 136 Ga. App. 833, 222

S.E.2d 609 (1975), cert. denied, 429 U.S. 844 (1976)).
95. O.C.G.A. § 33-25-11 (Michie 1982).
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tute remains a frequently litigated question. In Maxwell v. Britt," the
insured named his wife as beneficiary. While there was evidence that af-
ter they were divorced the insured had expressed an intention to change
the beneficiary, he died without having carried out that intention in the
manner provided for in the insurance contract. The administrator of the
insured's estate argued the following: First, that the expressed intention
should be sufficient to make the policy payable to the estate rather than
to the ex-wife; and, second, that in any event a general release executed
by the ex-wife as a part of the property settlement, in which she gave up
all claims, should constitute a waiver of her claim to the proceeds." Both
arguments failed. The mere expression of an intention to change the ben-
eficiary does not satisfy the specific contract requirements for effecting
this change. The general release, which did not mention life insurance,
was only a release of then enforceable rights." The ex-wife's rights under
the policy were not then enforceable but were subject to complete divest-
ment, without regard to her wishes, by the proper exercise of the power to
change beneficiaries. The general release did not mention these policy
rights and, therefore, did not constitute a waiver of them.9

The Georgia Supreme Court in White v. White'00 agreed that insurance
proceeds would be payable to the named beneficiary even though she was
divorced from the insured at the time of his death; however, the peculiar
facts of the White case demanded a division of the proceeds between the
divorced wife and the estate of the insured husband.10 1 In White, a final
divorce had been granted, but the court had expressly reserved the issue
of equitable division of the marital property for later trial. "' When this
issue was litigated, after the death of the insured, the court held that if
the insurance and, in this case, some joint and survivor accounts10 3 were
acquired as a direct result of the labor and investment of the husband
during the course of marriage, then those funds were subject to equitable
division, even though titled in the name of the former wife. This issue of

96. 171 Ga. App. 230, 319 S.E.2d 88 (1984).

97. Id. at 230-31, 319 S.E.2d at 89.

98. Id. at 231, 319 S.E.2d at 89, 90 (citing Belote v. Belote, 167 Ga. App. 8, 306 S.E.2d
24 (1983)).

99. 171 Ga. App. at 230, 319 S.E.2d at 89 (citing Pate v. Citizens & S. Nat'l Bank, 203
Ga. 442, 447 S.E.2d 277 (1948)).

100. 253 Ga. 267, 319 S.E.2d 447 (1984).

101. Id. at 269, 319 S.E.2d at 449.

102. Id. at 267, 319 S.E.2d at 448.

103. Id. at 268, 319 S.E.2d at 448.
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equitable division was not present in Maxwell v. Britt.

Effect of a Power of Attorney between Joint and Survivor De-
positors. In Johnson v. First National Bank,1 4 the court was con-
fronted with the fairly common situation of an elderly parent giving a
child a general power of attorney.'" If, in this situation, the child opens a
joint and survivor account or purchases a joint and survivor certificate in
the names of parent and child with the parent's money, a conflict of in-
terest is inevitable. In reversing the grant of a directed verdict for the
child and the bank, the supreme court stressed that, as donee of the
power of attorney, the child was acting exclusively as agent of the parent,
and an agent cannot profit from the agency to the detriment of the
principal.'"

Similarly, a power of sale given in a will to the executor may cause the
executor to place himself in an untenable position. In Powell v. Thor-
sen,' 7 the executor had the power to sell to any person "with or without
advertisement, at public or private sale, as he the executor may deem
best."1 8 Despite the breadth of this power, the court held it did not jus-
tify the executor's selling to himself at a price substantially below the
wholesale value of the articles sold.' 9

Ademption and Lapse. Two other interesting issues were raised in
the Powell case. First, the court held that a devise of a specified piece of
real property was adeemed by the testator's sale of it before his death,
even though at death he still held a promissory note and a security deed
to the property as security. 10 The radical change in form from realty to
personalty effected the ademption. The devise of another piece of prop-
erty was held to have lapsed because the devisee predeceased the testator
and left no descendants."1 The argument was made that this devise did
not lapse because it was intended to be in satisfaction of a debt owed to
the devisee.' 2 The court recognized that this is a generally accepted prin-
ciple, but held it inapplicable here because the devise was stated to be in
satisfaction of any indebtedness that the testator may owe the devisee at
death." 3 There was no showing that a debt was in fact owed. The court

104. 253 Ga. 233, 319 S.E.2d 440 (1984).
105. Id. at 233, 319 S.E.2d at 441.
106. Id. at 234, 319 S.E.2d at 441.
107. 253 Ga. 572, 322 S.E.2d 261 (1984).
108. Id. at 573, 322 S.E.2d at 263.
109. Id. at 573-74, 322 S.E.2d at 263.
110. Id. at 573, 322 S.E.2d at 263.
111. Id. at 575, 322 S.E.2d at 264.
112. Id.
113. Id.
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left unanswered the interesting question of whether this indebtedness
could be shown by parol evidence. 14

Removal of the Personal Representative. The question of re-
moval of an administrator for mismanagement of the estate is a matter
within the discretion of the probate court,1 5 and on appeal that discre-
tion is exercised by the jury.1 This rule, set forth in section 53-7-148 of
the Official Code of Georgia Annotated, is also applicable to executors." 7

Applying these principles, the court of appeals held in Shakelford v.
Whatley"' that proof that the decedent during his life had made a
$100,000 interest-free loan to a nephew, who later became administrator
of the decedent's estate, and that the nephew as administrator had failed
over a period of thirteen years to make any annual returns, was still in-
sufficient, as a matter of law, to show that removal was demanded or that
commissions should be denied.1 ' e The court seemed to have been influ-
enced strongly by the fact that the administrator had repaid the loan in
full, that he had not been shown to have wasted any of the estate, and
that his failure to make returns over a period of thirteen years was be-
cause neither the probate judge nor the estate's attorney had told him
that that was his duty.""

The court of appeals made the point in another recent case'2 ' that
neither allegations nor actual proof of mismanagement is sufficient to de-
mand either removal or denial of commissions. The court stressed the
fact that these are purely discretionary matters. The supreme court in
another recent case' 2 went a step further and held that an administrator,
who has successfully defended himself against charges of fraud or miscon-
duct, is entitled to a reasonable amount from the estate to pay counsel,
who defended him against the unfounded charges.' 2 3

114. Id.

115. O.C.G.A. § 53-7-148 (Michie 1982).

116. Stanley v. Spell, 46 Ga. App. 91, 166 S.E. 669 (1932).

117. O.C.G.A. § 53-6-1(a) (Michie 1982); see, e.g., McLendon v. McLendon, 96 Ga. App.
197, 99 S.E.2d 489 (1957).

118. 172 Ga. App. 127, 322 S.E.2d 331 (1984).

119. Id. at 128-29, 322 S.E.2d at 333.

120. Id.

121. Blount v. Spell, 172 Ga. App. 411, 323 S.E.2d 211 (1984).

122. Chester v. Bouchillon, 253 Ga. 175, 317 S.E.2d 525 (1984).

123. Id. at 177, 317 S.E.2d at 527 (citing Cromer v. Cromer, 222 Ga. 365, 149 S.E.2d 804
(1966)).
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IV. RECENT DECISIONS-TRUSTS

A. Implied Trusts

Although all express trusts must be created or declared in writing,'" an
implied trust may be raised by an oral express promise, even though the
effect of implying the trust is to vary the terms of a written instrument. s

The essence of a finding of an implied trust based upon an oral express
promise, then, is a finding that things are not as they seem. It follows that
the burden of proving the implied trust by clear and convincing evidence
is, and should be, on the party asserting it. In Fowler v. Montgomery, s

2

the party bearing the burden convinced the jury that a constructive trust
existed, but in the opinion of the majority, the jury's verdict was contrary
to the evidence. 127 The only evidence showing a trust intent consisted of
the testimony of witnesses who testified regarding conversation that took
place after the delivery of the absolute deed. Of course, the necessary
trust intent must be shown at the time of acquisition of the title by the
grantee.'

B. Express Trusts

Tax Exemption of Charitable Trusts

Inter vivos estate planning may lead to successful charitable deductions
under the federal income tax laws, while the charitable trust assets still
are subject to the Georgia ad valorem tax on intangible personal property.
The case of Salvation Army v. Strickland"" concerned transfers by sev-
eral donors of property to the Salvation Army in the form of charitable
remainder annuity trusts, or unitrusts. Some of the trust agreements pro-
vided for encroachment for the benefit of the private donors.' 30 Exemp-
tion from the ad valorem tax was claimed on the basis of the Constitution
of Georgia of 1976,' as continued in effect by the Constitution of Geor-
gia of 1983132 and as implemented by legislation.138 Exemption from the
ad valorem tax was denied because the legislation forbade exemption if
any part of the net profit derived from the property could inure to the

124. O.C.G.A. § 53-12-23 (Michie 1982).
125. Jenkins v. Lane, 154 Ga. 454, 115 S.E. 126 (1922).
126. 254 Ga. 118, 326 S.E.2d 765 (1985).
127. Id. at 119, 326 S.E.2d at 767.
128. Id.
129. 253 Ga. 758, 325 S.E.2d 147 (1985).
130. Id. at 758, 325 S.E.2d at 147.
131. GA. CONST. art. VII, § 1, para. 4 (1976).
132. GA. CONST. art. VII, § 2, para. 4.
133. O.C.G.A. § 48-6-22(3) (Michie 1982 & Supp. 1985).
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benefit of any private person." 4

The court then looked at the essence of the charitable remainder annu-
ity trusts and unitrusts and concluded that this diversion from the chari-
table purpose was a clear possibility, 3 For example, to comply with the
federal tax statute authorizing the income tax deduction, 3 6 the donor
must receive not less than five percent of the fair market value of the
trust assets at the time of the creation of an annuity trust and not less
than five percent of the annual fair market value of the trust assets in the
case of a unitrust.'"1 If the trust income is insufficient to satisfy these
amounts, encroachment on the principal clearly is required. 3 8 Indeed, the
very terms of some of these trusts specifically authorized encroachment.
It followed that neither the income nor possibly the remainder was for
the exclusive benefit of the Salvation Army. 39

Creditors' Claims Against Trust Assets

The inter vivos trust instrument litigated in Avera v. Averal"' was
drafted so carefully that it succeeded in keeping the corpus of the trust
shielded from the claims of the settlor's creditors, despite the fact that
the trust was amendable and that the settlor was also the sole trustee and
the sole beneficiary for his life. 4' A merger of the legal and equitable
interests, which would have destroyed the trust and, thus, subjected
corpus and income to creditors' claims, was prevented only by the fact
that remainder interests were created that, although defeasible, could not
be defeated by any amendment in favor of the settlor's creditors or of his
estate. 42 Thus, while the settlor-trustee-life beneficiary held the trust
corpus fully protected from his creditors, his life interest in the income
was subject to judgment claims owed by him for alimony and child
support.

,
1
3

Trustee Accounting and Removal

In Citizens & Southern National Bank v. Haskins,'4 the supreme
court had to pull together many of the basic principles applicable to the

134. Id.
135. 253 Ga. at 758-59, 325 S.E.2d at 147-48.
136. 26 U.S.C. § 664 (1982).
137. Id.
138. Id.
139. 253 Ga. at 759, 325 S.E.2d at 148.
140. 253 Ga. 16, 315 S.E.2d 883 (1984).
141. Id. at 17-18, 315 S.E.2d at 884-85.
142. Id.
143. Id. at 16-18, 315 S.E.2d at 884-85.
144. 254 Ga. 131, 327 S.E.2d 192 (1985).
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subjects of trustee accounting and removal and then apply these princi-
ples to a complicated private trust. The trust was loaded from the begin-
ning with potential problems. For example, the will creating the trust ap-
pointed as trustees a corporate trustee and three of the five children of
the testator. These three children, in addition to being cotrustees, were
given extremely broad power to allocate trust expenses and receipts to
corpus or income. Also, the trust was to continue until the death of the
last surviving child or grandchild who was alive at the testator's death.
Although the testator died in 1959, the trust was not funded until 1974.145

The evidence showed that, after a dispute developed among the trustees,
the corporate trustee absolutely refused to agree to any allocation and
that there was no meeting of the corporate trustee and the individual
trustees from March 1976 to August 1978. Also, there was evidence that
during this time losses resulted from specific purchases or sales or from
retention of investments during long periods of decline in value. 146 The
jury found that the corporate trustee had committed at least some of the
alleged breaches. The jury entered a special verdict surcharging the cor-
porate trustee in the amount of $28,167 for losses on bonds purchased
and still retained, but declined to award any damages for stocks or bonds
that had been sold at a loss." 7 The trial judge ruled against the possible
removal of the corporate trustee. He also ordered an immediate allocation
of $250,000 from corpus to income. 4 8

The opinion in Haskins spelled out, probably in greater detail than
ever before, certain basic guidelines to be considered in these cases. These
are not newly established guidelines, but are principles that are, perhaps,
not carefully considered when disputes develop between trust benefi-
ciaries and trustees. The following are some of the guidelines discussed in
the opinion. When persons are made cotrustees of a trust in which they
are also income beneficiaries, there is always a potential conflict of inter-
est. This is especially true when the trustees are given allocation powers.
When a trustee has or holds himself out as having greater skill than a
person of ordinary prudence, that trustee is obligated to exercise that
greater skill.14 9 The jury can offset losses against gains in transactions
that were breaches of trust, while considering the questions of punitive
damages or attorneys fees, but not in considering actual gains and losses
from independent transactions that were in breach of trust. Removal of a
trustee is a matter addressed solely to the discretion of the court; so a
finding of breaches of trust is only one of the elements to be considered in

145. Id. at 131-32, 327 S.E.2d at 195-96.
146. Id. at 133, 327 S.E.2d at 196.
147. Id.
148. Id.
149. Id. at 135, 327 S.E.2d at 197-98.
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addressing the issue of removal.' 0* Militating against removal in this case
is the fact that the settlor selected the trustees and that he did so with
knowledge of the potential conflicts of interest./6 Lastly, on appeal of the
case, the verdict must be upheld if there is any evidence to support it.""'
Whatever may be said of the Haskins case, it added sinew to the skeletal
body of judicial authority in Georgia on the subject of trust
administration.

C. Rule against Perpetuities

The Georgia Supreme Court recently described the rule against perpe-
tuities as "'a technically-ridden legal nightmare . . . [and] a dangerous
instrumentality in the hands of most members of the bar.' ,1153 In Norton
v. Georgia Railroad Bank & Trust,'" the court had to rule upon the va-
lidity of a saving clause that was designed to effect a final vesting at the
end of the permissible period of the rule, notwithstanding the fact that
some of the dispositions in the will, standing alone, might have vested too
remotely and, thus, violated the rule. 1' After creating a marital trust for
the widow, the will in this case provided for successive life estates in cer-
tain of the testator's children, then for their children, and then for their
grandchildren. Thus, the contingent interests of the grandchildren were
not certain to vest within the period of the rule.'" The saving clause fol-
lowed and provided that the trust should end and the property finally
vest in the beneficiaries then entitled to the income in the event of a
violation of the rule against perpetuities.''

Some of the children who were left out of the will asked the courts to
declare the entire residuary trust invalid because the saving clause in the
will was an attempt to violate the rule against perpetuities and, through
its in terrorem clause, to discourage heirs from challenging that viola-
tion.158 The supreme court discussed the use of saving clauses in other
states, all upholding them, and then upheld the clauses as legitimate es-
tate planning tools in Georgia.' 5 '

150. Id. at 141, 327 S.E.2d at 202 (citing RESTATEMENT (SEcoND) OF TRUSTS § 107
(1959)).

151. Lovett v. Peavy, 253 Ga. 79, 316 S.E.2d 754 (1984).
152. 254 Ga. at 136, 327 S.E.2d at 198.
153. Norton v. Georgia R.R. Bank & Trust, 253 Ga. 596, 598, 322 S.E.2d 870, 873 (1984)

(quoting Leach, Perpetuities Legislation, Massachusetts Style, 67 HA~v. L. REv. 1349
(1954)).

154. 253 Ga. 596, 322 S.E.2d 870 (1984).
155. Id. at 598-99, 322 S.E.2d at 873.
156. Id. at 600-01, 322 S.E.2d at 874-75.
157. Id.
158. Id. at 599, 322 S.E.2d at 874.
159. Id. at 598-601, 322 S.E.2d at 873-75.
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Justice Smith was the sole dissenter in the Norton case.10" He was
afraid that these clauses, as interpreted by the majority, would allow one
to intentionally violate the rule, if no one challenged it, and also, that the
in terrorem clause would discourage a challenge in any event. 161

This is the first time that the supreme court expressly has recognized
the propriety of the use of a saving clause. These clauses, however, have
been included for many years in form books distributed to members of
the Georgia bar.16

2

D. Anti-lapse Statute

The plaintiff in Robinson v. Ray s unsuccessfully urged upon the court
an interpretation of Georgia's anti-lapse statute1" that would have lim-
ited the statute's operation to instances in which the substitute taker is a
descendant of the testator. In this case, the testator in his will left the
entire estate to his wife, who predeceased him leaving a son by a previous
marriage as her only issue. Relatives of the testator argued that since the
son was not descended from the testator he was not 'issue' as the word is
used in the anti-lapse statute.6 5 The court found no ambiguity in the
language of the statute. When the statute provides that 'issue' will take in
the same proportion as if inherited directly from their deceased 'ances-
tor,' the word 'ancestor' clearly refers to the deceased legatee or devisee
and not the testator.1 66

160. Id. at 604, 322 S.E.2d at 877 (Smith, J., dissenting).
161. Id.
162. Id. at 598, 322 S.E.2d at 873.
163. 254 Ga. 237, 327 S.E.2d 721 (1985).
164. O.C.G.A. § 53-2-103 (Michie 1982).
165. Id. at 237, 327 S.E.2d at 722.
166. Id. at 238 n,3, 327 S.E.2d at 723 n.3.
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