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This Article highlights significant developments in trial practice and
procedure during the survey period. These developments include legisla-
tive changes that extend the privilege of renewal to actions first com-
menced in federal court' and that shorten slightly the period in which a
plaintiff can voluntarily dismiss an action by notice.2 An important.judi-
cial contribution occurred when the supreme court adopted the Uniform
Superior Court Rules s and similar rules for each of the other classes of
trial courts.4 These uniform rules apply statewide and supersede and
limit local rules of court.' The new uniform rules deserve careful reading
in their entirety, but because of their length and detail, this survey will
discuss only selected provisions in conjunction with relevant sections of
the Civil Practice Act.s

I. PERSONAL JURISDICTION

Decisions of the Supreme Court of the United States affect the exercise
of personal jurisdiction by state courts over nonresidents in two ways.
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1. 1985 Ga. Laws 1446 (codified at O.C.G.A. § 9-2-61 (Michie Supp. 1985)).
2. 1985 Ga. Laws 546 (codified at O.C.G.A. § 9-11-41(a) (Michie Supp. 1985)).
3. UNw. GA. R Supsa CTs. (these rules became effective July 1, 1985, and apply to all

pending cases, except that rule 5 shall not be applied in any case prior to January 1, 1986).
4. See UNwV. GA. R ST. CTS.; UNIV. GA. R PaoB. CTs.; Uss. GA. R. Juv. CTs.; UNw. G& R.

MAGIS. CTS. (these rules became effective July 1, 1985, and apply to all pending cases, except
that rules 5 and 20.1 of the Uniform Rules for Probate Courts shall not be applied in any
case prior to January 1, 1986).

5. See UNty. GA. R. SuPE. CrS. 1.1 to 1.4.
6. O.C.G.A. tit. 9, ch. 11 (Michie 1982 & Supp. 1985).
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First, because all state assertions of personal jurisdiction are limited by
federal due process requirements,' Supreme Court decisions mark consti-
tutionally the outer reach of state court jurisdiction over persons. Second,
and less obviously, Supreme Court decisions upholding or rejecting on
due process grounds attempted assertions of state jurisdiction seem to
create a general climate that either emboldens or restrains state courts in
utilizing their particular long-arm statutes even within the permitted pa-
rameters.8 If this pattern holds true, then we may expect the Supreme
Court's decision in Burger King Corp. v. Rudzewicz" to result in a greater
judicial willingness to uphold personal jurisdiction over nonresidents who
transact business with inhabitants or businesses in the forum state by
mail or telephone, without physically entering the forum state.

In Burger King, a Michigan resident, who was a sophisticated business-
man, entered into a million dollar, twenty-year franchise contract to ac-
quire and operate a Burger King restaurant in Michigan as part of the
Florida corporation's national chain of fast-food restaurant franchises.
The negotiations, which were centered in Michigan, were conducted face-
to-face with Burger King's district office in Michigan and with Burger
King's national headquarters in Miami. Although the businessman was
never physically present in Florida, 0 the contract did provide that the
franchise relationship would be governed by Florida law and called for
the franchisee to remit the required monthly payments to Burger King's
headquarters in Miami. The contract also reserved substantial direct con-
trol in the franchisor's Miami headquarters to ensure uniformity of ser-
vice, appearance, and product quality in the franchise's operations.

When the franchisee failed to make the required payments and refused
to vacate the premises, Burger King brought an action for damages and
injunctive relief in a federal district court in Florida. Burger King alleged
that the Michigan resident was subject to personal jurisdiction under the
Florida long-arm statute that extends jurisdiction to "[any person,
whether or not a citizen or resident of this state," who "'[breach[es] a
contract in this state by failing to perform acts required by the contract
to be performed in this state,'" so long as the cause of action arises from
the alleged contractual breach." The Eleventh Circuit, focusing on the

7. See World-Wide Volkswagen Corp. v. Woodson, 444 U.S. 286, 291 (1980).
8. For a discussion of the 'chill' on long-arm jurisdiction caused by World-Wide Volk-

swagen Corp. v. Woodson, 444 U.S. 286 (1980), see Ellington & Gary, Trial Practice and
Procedure, Annual Survey of Georgia Law, 33 MIcza, L. REv. 275, 281-83 (1981).

9. 105 S. Ct. 2174 (1985).
10. A second Michigan resident who was a joint participant in the franchise did attend a

brief training course in restaurant management at the franchisor's Burger King University
in Miami, but the Court found it unnecessary to decide whether the visit by the other par-
ticipant in the franchise operation could be attributed to appellee. Id. at 2186 n.22.

11. Id. at 2177 (quoting FLA. STAT. ANN. § 48.192(1)(g) (Harrison 1976 & Supp. 1984)).
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unfairness of compelling the Michigan businessman to defend this con-
tract action in Florida far from home because he might reasonably have
believed that his working relationship with Burger King began and ended
in Michigan where the restaurant was located and where Burger King was
embodied in its local district office, reversed the federal district court's
order denying defendant's motion to dismiss for lack of personal
jurisdiction."2

The Supreme Court, in an opinion by Mr. Justice Brennan, reversed.
The Court emphasized that, although due process does impose limits on
state power, it does so not in the interest of federalism but to protect a
litigant's liberty interest in not being subject to the binding judgment of a
forum with which he has established no meaningful "contacts, ties, or re-
lations.""' The defendant's minimum contacts with the forum state re-
main the "constitutional touchstone" for jurisdiction,1

4 while the require-
ment that the defendant "purposefully avail" itself of the privilege of
conducting activities within the forum state ensures that a defendant will
not be haled into a jurisdiction solely as a result of "random," "fortui-
tous," or "attenuated" contacts, or of the "unilateral activity of another
party or a third person. '"

Judged by these standards, it could hardly be said that asserting per-
sonal jurisdiction over the Michigan businessman in Florida for breach of
the franchise contract offended due process because he had deliberately
affiliated himself through a long-term commercial arrangement with an
enterprise headquartered in Florida. The Court was careful to explain
that, standing alone, an individual's contract with an out-of-state party
does not automatically establish sufficient minimum contacts with the
other party's home forum. Rather, it is the parties' actual course of deal-
ing, consisting of prior negotiations, future consequences, and terms of
the contract, that must be evaluated to determine if the requisite con-
tacts between the defendant and the forum state exist. 6

The parties' actual course of dealings in the instant case revealed that
the Michigan businessman had reached out beyond Michigan to purchase
a franchise from the Florida corporation, thereby, establishing a substan-
tial and continuing relationship with Burger King in Florida. The
franchise contract expressly provided that all disputes would be governed
by Florida law, and it was reasonably foreseeable that that state would be
the forum for litigation concerning the contract." The quality and nature

12. 105 S. Ct. at 2186.
13. Id. at 2182.
14. Id. at 2183.
15. Id.
16. Id. at 2186.
17. Id. at 2187.
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of these contacts with the forum were held to be determinative of juris-
diction rather than some formalistic theory of the place of contracting or
of performance or whether defendant had or had not physically entered
the forum state or had dealt with the other party by mail or telephone.18

Concerned that the affirmance of jurisdiction in Burger King might be
read as opening the door to the exercise of jurisdiction over out-of-state
consumers to collect payments due on modest purchases, the Court em-
phasized the importance of weighing the particular facts of each case to
determine whether personal jurisdiction would comport with "fair play
and substantial justice.""' While observing that due process would pre-
vent jurisdictional rules that effectively prevented small consumers from
having their day in court over disputes arising from interstate contracts,"
the Court's opinion, nevertheless, downplayed the significance of the de-
fendant's physical presence in the forum state and acknowledged that a
course of dealing by mail or telephone would constitute the required pur-
poseful connection between the defendant and the forum state.

Although past Georgia cases seemingly had elevated the fact of the de-
fendant's physical'presence in the state during contract formation or per-
formance to a talismanic test of jurisdiction, 21 cases decided during the
survey period by and large eschewed a mechanical approach and correctly
anticipated the Court's call in Burger King for a realistic, if less clear-cut,
assessment of the parties' actual course of dealing. For example, personal
jurisdiction over a nonresident customer of a Georgia bank was upheld
under the "transacts any business" section of the long-arm statute,22 even
though the promissory notes on which suit was brought were executed at
the borrower's residence in South Carolina.23 Although the customer had
made a few visits to the bank's offices in Augusta for negotiation and
repayment of the loan, the court of appeals chose to emphasize, as would
the Court in Burger King, that the defendant-borrower had knowingly
and purposefully availed himself of the financial resources of a Georgia
bank and by entering into the contracts to borrow large sums of money
had established a purposeful connection with the state sufficient to war-
rant the assertion of personal jurisdiction to collect those very debts."

On the other hand, a South Carolina business that signed an agreement

18. Id. at 2185-86.
19. Id. at 2189.
20. Id. at 2189-90.
21. See Shea/Rustin, Inc. v. Home Fashion Guild, Ltd., 135 Ga. App. 88, 217 S.E.2d 405

(1975); Delta Equities, Inc. v. Larwin Mortgage Investors, 133 Ga. App. 382, 211 S.E.2d 9
(1974).

22. See O.C.G.A. § 9-10-91(1) (Michie 1982 & Supp. 1985).
23. Georgia R.R. Bank & Trust Co. v. Barton, 169 Ga. App. 821, 315 S.E.2d 17 (1984).

24. Id. at 824, 315 S.E.2d at 20.
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when solicited in South Carolina to rent a copying machine was held not
to be subject to jurisdiction for "transacting any business" in Georgia,
even though it was required to make the monthly rental payments to the
lessor's Atlanta office 21 Although the court of appeals based its conclu-
sion on the view that "mere telephone or mail contact" is not sufficient to
establish the purposeful activity with this state required by the long-arm
statute,26 the same result easily could have been reached by looking care-
fully at the parties' actual course of dealing, as the Court in Burger King
suggests.

In A.A.A., Inc. v. Lindberg,27 the court of appeals ruled that a Georgia
dealer in wrecked, exotic cars was not subject to jurisdiction in Illinois
under that state's long-arm statute despite the fact that the dealer's ads
had appeared regularly there in several national magazines and a newspa-
per of statewide circulation and that telephone calls and mail had been
directed there to a potential purchaser who had responded to an ad and
visited the dealer's place of business in Georgia. In refusing to give full
faith and credit to the Illinois default judgment in an action for breach of
contract in the sale of one of these cars, the court found that virtually all
of the seller's performance under the contract occurred in Georgia, except
for shipping the wrecked car to a repair shop in Indiana designated by
the customer and mailing the certificate of title to the customer in Illinois
after receipt of payment."" Although the Georgia dealer did advertise in
Illinois and had employed the mail and telephone to communicate with
the customer, the court said that buying wrecked automobiles is an activ-
ity best done when the car can be seen up close. In an approach soon to
be validated by the Supreme Court in Burger King, the court in Lindberg
considered the particular product offered for sale and the usual need of a
prospective customer to inspect the wrecked automobile as factors that
realistically fixed the "transaction of business" at the dealer's place of
business.29 Thus, the contacts with the Illinois resident by mail, tele-
phone, and advertisements were not sufficient, given the circumstances of
the particular case, to warrant the out-of-state customer's home state's
exercise of jurisdiction over the alleged breach of this interstate
contract.30

Georgia courts have been reluctant to permit a seller's home state to
exercise jurisdiction over nonresident customers who order goods to be

25. Capital Assocs., Inc. v. Gallopade Enters. Int'l, Inc., 172 Ga. App. 504, 323 S.E.2d 842
(1984).

26. Id. at 505, 323 S.E.2d at 843.
27. 172 Ga. App. 753, 324 S.E.2d 480 (1984).
28. Id. at 754.56, 324 S.E.2d at 481-83.
29. Id. at 756, 324 S.E.2d at 483.
30. Id. at 755, 324 S.E.2d at 482.
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produced for shipment out of the state when those orders are placed by
mail or telephone.3 1 In a recent case, Cohen v. Publishers Paper Co., 1 the
court of appeals may have signaled an end to this reluctance by extending
full faith and credit to an Oregon judgment obtained under that state's
long-arm statute. The Oregon statute authorizes personal jurisdiction
over a nonresident in an action that "[rielates to goods, documents of
title, or other things of value sent from [Oregon] by the plaintiff to the
defendant on the defendant's order or direction. . . ,,3 Although appel-
lant's partner personally visited the seller's office in Oregon to discuss
orders for lumber, and his partner's act could be attributed to appellant,3

the court also seemed receptive to the view that when merchants place
orders by mail or telephone that lead the sellers to begin to manufacture
the goods or to acquire them for export, those interstate orders constitute
significant purposeful contact with the seller's state that warrant the
state's exercise of personal jurisdiction.3 5

Once again, the result reached by the court of appeals in all these cases
seems consistent with the Court's emphasis in Burger King on determin-
ing jurisdiction based on the parties' actual course of dealings. All in all
the cases show the maturity of the jurisdictional rules and the sophistica-
tion with which they were applied by the courts of this state even before
Burger King. That case can only reinforce this approach.

A final case concerning long-arm jurisdiction also merits comment. In
Coe v. Peterson," the court of appeals upheld jurisdiction over a nonresi-
dent sued under the long-arm statute when service was made on defen-
dant by personal delivery in this state. Although the long-arm statute by
its terms seems to contemplate service made on defendant outside the
state,37 the court decided that service on defendant inside the state was

31. See O.N. Jonas Co. v. B & P Sales Corp., 232 Ga. 256, 206 S.E.2d 437 (1974).
32. 171 Ga. App. 87, 318 S.E.2d 796 (1984).
33. Id. at 88, 318 S.E.2d at 797 (construing Os. R. Civ. P. 4E.(4), formerly Ox Ray. STAT.

14.035 (1978)).
34. 171 Ga. App. at 90, 318 S.E.2d at 799. Accord Bloise v. Trust Co. Bank, 170 Ga. App.

405, 317 S.E.2d 249 (1984) (act of one partner ascribed to partnership and to other partners
for purpose of acquiring jurisdiction under long-arm statute).

35. 171 Ga. App. at 89-90, 318 S.E.2d at 798.
36. 172 Ga. App. 531, 323 S.E.2d 715 (1984).
37. The relevant section of O.C.G.A. § 9-10-94 (Michie 1982) provides:

A person subject to the jurisdiction of the courts of the state under Code Sec-
tion 9-10-91, or his executor or administrator, may be served with a summons
outside the state in the same manner as service is made within the state by any
person authorized to make service by the laws of the state, territory, possession, or
country in which service is made or by any duly qualified attorney, solicitor, bar-
rister, or the equivalent in such jurisdiction.
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not barred.38 This case presented a minor semantical difficulty with the
statute, yet the court clearly was correct in concluding that service by a
deputy sheriff in this state gives notice of the suit as well as service made
by a process server in a foreign state.

II. VENUE

A domestic or a foreign corporation authorized to do business in this
state can be sued "for damages because of torts, wrong, or injury done, in
the county where the cause of action originated, if the corporation has an
office and transacts business in that county."3'9 Since the seminal case of
Scott v. Atlanta Dairies Cooperative,"4 in which 'office' was defined as "a
place of business,"" the court has continued to refine this concept. Quite
plainly, a corporation can have an office without renting premises itself
simply by making use of someone else's location to conduct its business."
The court has held, however, that intermittent visits by service represent-
atives employed by the manufacturer to a car dealership upon request to
consult about specific problems were insufficient to constitute the inde-
pendent dealership as an office of the manufacturer.43

In addition to the general venue statute that fixes the venue for suits
against corporations, 44 there are a number of special venue statutes gov-
erning specified actions against particular corporations such as insurance
companies, motor common carriers, and railroads. The special venue stat-
ute for tort suits against railroads for injuries to person or property for
many years made venue in the county where the cause of action
originated mandatory.46 The mandatory language, "shall be sued," found
in the former statute4 was changed, however, in the Official Code of
Georgia Annotated to read, "may be sued," in referring to these type tort
actions.4' Accordingly, in Southern Railway v. Lawson,48 the court of ap-
peals held that the statute is now permissive and simply allows a tort suit
to be brought in the county where the injury occurred. Tort actions also
may be brought against railroads in accordance with the general corpo-

38. 172 Ga. App. at 533, 323 S.E.2d at 716.
39. O.C.G.A. § 14-2-63(d) (Michie 1982 & Supp. 1985).
40. 239 Ga. 721, 238 S.E.2d 340 (1977).
41. Id. at 723, 238 S.E.2d at 342.
42. See Musgrove v. Kirksey Ford Sales, Inc., 159 Ga. App. 276, 283 S.E.2d 292 (1981).
43. Barrow v. General Motors Corp., 172 Ga. App. 287, 322 S.E.2d 900 (1984).
44. O.C.G.A. § 14-2-63 (Michie 1982 & Supp. 1985).
45. See Summers v. Southern Ry., 118 Ga. 174, 45 S.E. 27 (1903).
46. GA. CODE ANN. § 94-1101 (Harrison 1978).
47. See O.C.G.A. § 46-1-2(c) (Michie 1982 & Supp. 1985).
48. 174 Ga. App. 101, 329 S.E.2d 288 (1985).
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rate venue statute.4" It should be noted, however, that in the current ver-
sion of the Code, venue for actions on contracts against railroad compa-
nies remains mandatory. 0

III. SERVICE OF PROCESS

The Civil Practice Act (CPA) does not apply to the magistrate court,5 1

and, accordingly, the various provisions for service of process found in
section 9-11-481 of the Official Code of Georgia Annotated are inapplica-
ble. As originally enacted, section 15-10-43,53 which is the statute gov-
erning service in the magistrate court, called for process to be 'served on
the defendant.' This requirement might be satisfied only by personal de-
livery to the defendant. In any event, the service provisions were broad-
ened during 1985 to permit service

on the defendant personally, or by leaving a copy [of the verified state-
ment of claim] at his dwelling or usual place of abode with some person
of suitable age and discretion then residing therein, or by delivering a
copy of the claim to an agent authorized by appointment or by law to
receive service of process. . ..

In addition to the methods of service on corporations listed in the CPA,
provisions in the Code dealing with corporations authorize service on a
corporation by service delivered to its designated registered agent. If this
registered agent is no longer serving or cannot with reasonable diligence
be found at the corporation's registered office, then the law permits ser-
vice to be made on the Secretary of State as the agent of the corpora-
tion.5 5 In S. Donald Norton Properties, Inc. v. Triangle Pacific, Inc.,"
the supreme court upheld this statutory scheme as constitutional. Even
though the corporation's registered agent had relocated his office without
defendant's knowledge and could have been located by consulting the
telephone directory, it is the corporation's responsibility to maintain a
registered agent, not the plaintiff's duty to trace the agent to a new, unre-
gistered location.57 Hence, the statute met the requirements of due pro-

49. Id. at 103, 329 S.E.2d at 290.
50. O.C.G.A. § 46-1-2(c) (Michie 1982 & Supp. 1985) provides in relevant part that-
... [A]ctions on all contracts shall be brought in the county in which the contract in

question is made or is to be performed." Id.
51. O.C.G.A. § 15-10-42 (Michie 1985).
52. Id. § 9-11-4 (Michie 1982 & Supp. 1985).
53. Id. § 15-10-43 (Michie 1985); 1983 Ga. Laws 892.
54. 1985 Ga. Laws 627 (codified at O.C.G.A. § 15-10-43(b) (Michie 1985)).
55. O.C.G.A. § 14-2-62 (Michie 1982).
56. 253 Ga. 761, 325 S.E.2d 160 (1985).
57. Id. at 762, 325 S.E.2d at 162.
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cess because it employed a method reasonably calculated to inform the
corporate-defendant of actions brought against it had defendant satisfied
the statute by continuously updating the address of its agent in the
records of the Secretary of State's office.

In Tolbert v. Murrell," the supreme court reviewed the rules governing
when service left at the family home in this state of a person in the mili-
tary who is stationed outside the state will be valid. Section 9-11-4(d)(7)
of the Official Code of Georgia Annotated allows substituted service on a
defendant to be made "by leaving copies [of the complaint and summons]
at his dwelling house or usual place of abode with some person of suitable
age and discretion then residing therein .... ,, The issue, of course, is
whether the person in service can fairly be said to have a 'dwelling house'
in this state under these circumstances, and this must be resolved in each
case by determining whether the serviceman or servicewoman has estab-
lished a new residence where he or she is stationed in the military or
intends to return to the family home.

Finally, several cases dealt with the relationship between service of pro-
cess and the statute of limitations. It is well-settled that if a complaint is
filed in the clerk's office before the applicable statute of limitations ex-
pires, service made later will relate back to perfect the suit as pending as
of the date of filing, so long as the plaintiff shows reasonable due dili-
gence in obtaining service." The plaintiff has the responsibility to see
that the defendant is served correctly and in a timely manner, and the
plaintiff's failure to use due diligence will not be excused even though
service is hampered or made more difficult because someone associated
with the defendant honestly and in good faith furnishes the plaintiff with
erroneous information concerning the defendant's whereabouts.2 On the
other hand, when the plaintiff pursues service with reasonable diligence,
even lengthy delays between filing and service will not result in the dis-
missal of the action, especially if the defendant's unavailability during
parts of this period might have contributed to the delay.62 It should be
noted that defective service does not suffice to perfect the suit as a pend-
ing action." Thus, the plaintiff must show due diligence throughout the

58. 253 Ga. 566, 322 S.E.2d 487 (1984).
59. O.C.G.A. § 9-11-4(d)(7) (Michie 1982 & Supp. 1985).
60. See Childs v. Catlin, 134 Ga. App. 778, 216 S.E.2d 360 (1975).
61. Echevarria v. Hudgins, 173 Ga. App. 39, 325 S.E.2d 423 (1984).
62. Sler v. Johns, 173 Ga. App. 692, 327 S.E.2d 810 (1985) (714-day delay between origi-

nal filing and eventual service not invalid as a matter of law).
63. See Townsend v. Williams, 170 Ga. App. 766, 318 S.E.2d 510 (1984) (service made

shortly after filing by city police chief was defective because delivered by a person not au-
thorized to serve process; when challenged by defendant's motion to dismiss on this ground,
plaintiff delayed for nearly a year before accomplishing service correctly, and this belated
service was held to have come too late).
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entire period from filing until proper service is made on the defendant.

IV. RENEWAL OF ACTIONS

The statute" allowing a plaintiff the privilege of renewing a civil action
within six months of its dismissal, despite the intervening bar of the stat-
ute of limitations, was amended for the declared purpose of extending the
right of renewal to actions originally commenced in a federal court. The
amended statute reads as follows:

When any case has been commenced in either a state or federal court
within the applicable statute of limitations and the plaintiff discontinues
or dismisses the same, it may be recommenced in a court of this state or,
if permitted by the federal rules of civil procedure, in a federal court
either within the original applicable period of limitations or within six
months after the discontinuance or dismissal, whichever is later; pro-
vided, however, if the dismissal or discontinuance occurs after the expira-
tion of the applicable period of limitation, this privilege of renewal shall
be exercised only once.6

The 1985 amendment appears to have made two other changes in the
right of renewal. First, the statute now seems to reach an action originally
commenced in a court of a sister state and to permit its renewal in a court
of this state, a result contrary to the judicial interpretation of the former
statute.ss Second, the number of times the statute may be used to recom-
mence an action has been increased. Under the former statute, the privi-
lege of renewal to avoid the bar of the statute of limitations could be used
only once, whether the dismissal occurred before or after the applicable
statute of limitations expired. Thus, a pending action dismissed a short
time before the statute of limitations would expire, could be renewed
within six months of the dismissal even though the original period of lim-
itations had then expired, but this privilege could be exercised only
once.67 Under the new provision, however, the limit of one renewal ap-
plies only to dismissals that occur after the original period of limitation
expires. Hence, the privilege of renewal would not be exhausted in the

64. O.C.G.A. § 9-2-61(a) (Michie 1982), before amendment, provided that: "If a plain-
tiff discontinues or dismisses his case and recommences the same within six months, the
renewed case shall stand upon the same footing, as to limitation, with the original case.
However, this privilege of dismissal and renewal shall be exercised only once under this
Code section." Id.

65. 1985 Ga. Laws 1446 (codified at O.C.G.A. § 9-2-61(a) (Michie Supp. 1985)).
66. See Constitution Publishing Co. v. DeLaughter, 95 Ga. 17, 21 S.E. 1000 (1894) (to be

renewed the original action must have been commenced in the 'courts of this state'); Sherrill
v. U.S. Fidelity & Guar. Co., 108 Ga. App. 591, 133 S.E.2d 896 (1963).

67. See Chinn v. Maxwell, 170 Ga. App. 85, 316 S.E.2d 546 (1984).
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example above because the dismissal occurred before the original period
of limitation expired. Unlike the other changes of extending the right of
renewal to actions first begun in a federal court or the court of another
state, increasing potentially the number of times this right of renewal can
be exercised seems unnecessary and may have been unintended.

V. SCOPE OF THE CIVIL PRACTICE ACT

The CPA specifically provides that, when its provisions conflict with
those of a special statutory proceeding, the requirements of the special
statutory proceeding shall control, except for certain enumerated provi-
sions of the CPA which shall apply in all events." Condemnation is a
special statutory proceeding, and the courts have attempted to give full
sway to its peculiar requirements even when a provision of the CPA
would otherwise seem to be controlling." For example, in Department of
Transportation v. Defoor,70 the court of appeals found that there was a
conflict between the authority conferred by the condemnation statute on
the judge to "make such orders and give such directions as are necessary
to speed the cause, and as may be consistent with justice and due process
of law. . ."71 and section 9-11-42(a) of the Official Code of Georgia Anno-
tated, 2 which authorizes a judge to consolidate pending actions that con-
cern a common question of law or fact, if the parties consent. By finding a
conflict to exist between these two provisions, a majority of the court of
appeals held that the trial judge was authorized to order the consolida-
tion of two actions brought by the Department of Transportation (DOT)
to condemn a divided tract of property, despite the express objection of
the DOT, because the condemnation statute gave the judge broad powers
to order steps such as consolidation in the interests of justice and judicial
economy even without the consent of the parties.73 The result in Defoor,
thus, confirmed that condemnation proceedings have been removed al-
most completely from the applicability of the CPA.

VI. CLAIMS AND PARTIES

In a case of first impression, Munday v. State Farm Fire & Casualty
Co.,7" the court of appeals held, despite a no-action provision in the con-

68. O.C.G.A. § 9-11-81 (Michie 1982).
69. See Dorsey v. Department of Transp., 248 Ga. 34, 279 S.E.2d 707 (1981).
70. 173 Ga. App. 218, 325 S.E.2d 863 (1984).
71. O.C.G.A. § 32-3-17.1 (Michie 1985).
72. Id. § 9-11-42(a) (Michie 1982).
73. 173 Ga. App. at 220, 325 S.E.2d at 865.
74. 172 Ga. App. 382, 323 S.E.2d 193 (1984).
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tract of insurance, that a defendant sued for negligence could implead his
or her own insurer into the action to assert a claim under the policy for
indemnity. Section 9-11-14 of the Official Code of Georgia Annotated"'
allows a defendant to assert a claim for secondary liability against a non-
party who is or may be liable to the defendant. When the insurer has
disclaimed liability and is refusing to defend the action against its in-
sured, the insurer may be brought into the action by impleader to deter-
mine the insured's claim for indemnity, although there can be no recovery
against the insurer until a final judgment is entered against the insured.76

In Tanner v. Brasher,77 the supreme court indicated that it was aware
of the uncertainty surrounding the nature of 'common character' class ac-
tions under section 9-11-23(a) of the Official Code of Georgia Anno-
tated, ' 8 but found that this case was not the proper occasion for attempt-
ing a clarification because individual questions of law and fact
predominated, thus, precluding a class action in all events. In the instant
case, a group of Sapelo Island landowners brought a class action to enjoin
state officials from interfering with property that plaintiffs claimed to
own on the northern end of the island. Although the trial court certified
the landowners as a class, the supreme court determined that recovery
hinged on three central issues: (1) The extent of the state's interference
with the access of each plaintiff; (2) the validity of the claim of right and
chain of title of each class member; and (3) the nature of the state's as-
serted adverse possession relative to each class member ." The individual
determinations required to resolve these issues on which liability turned
made a class suit inappropriate. Unlike the case in which damages are
reserved for individual determination once liability in common is found,
this action could not be allowed to proceed as a class suit by splitting the
issues to be determined between common and individual questions and
certifying the class only for those issues common to all.'

In Weldon v. Williams,"1 the court of appeals approved allowing a
postverdict amendment to add the sole real party in interest as plaintiff
in the action. A wrongful death action was instituted by Monica Williams
as administratrix of the decedent's estate on behalf of the next of kin and
those who received support from the decedent. Ms. Williams was the
mother of decedent's illegitimate child, and under the law the child was
the real party in interest entitled to recover for the wrongful death of her

75. O.C.G.A. § 9-11-14 (Michie 1982 & Supp. 1985).
76. 172 Ga. App. at 383-84, 323 S.E.2d at 195.
77. 254 Ga. 41, 326 S.E.2d 218 (1985).
78. O.C.G.A. § 9-11-23(a) (Michie 1982).
79. 254 Ga. at 45, 326 S.E.2d at 221.
80. Id. at 45 n.5, 326 S.E.2d at 221 n.5.
81. 170 Ga. App. 589, 317 S.E.2d 570 (1984).
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father. The case went into default, and after a jury returned a verdict of
$150,000 in damages, the trial court approved an amendment adding as
party-plaintiff the minor child by her mother as next friend.82 Because
the pleadings and testimony at the hearing on damages showed that Wil-
liams' interest in the recovery was the same-to benefit the
child-whether she sued as administratrix of the decedent's estate or as
the child's next friend, the postverdict amendment effectively changing
the capacity in which plaintiff maintained the action was hardly prejudi-
cial to defendant and was warranted.83 Weldon v. Williams is yet another
example of the appellate courts' recent receptiveness to curing errors
caused by bringing actions in the name of incorrect parties so long as the
real party's interest is in substance being represented in the action.84

VII. PRETRIAL

The newly promulgated Uniform Court Rules promise to increase the
utility of pretrial conferences when held in a case by requiring counsel for
each party to prepare and file on or before the conference a quite detailed
uniform proposed pretrial order.85 The required submission includes mat-
ters that range from the estimated time required for trial to the names of
witnesses who will, as opposed to who may, be present at trial. These
names represent a commitment, as far as those who are designated as
'will be present' are concerned, on which the other party can rely unless
withdrawn in sufficient time to allow the other party to subpoena those
witnesses. The uniform proposed pretrial order also requires the parties
to outline, briefly and succinctly, their contentions about the case, to
specify grounds of negligence, including applicable Code sections, and, in
suits based on contracts, either oral or written, to set forth the terms of
the contract or attach the contract as an exhibit. Another form question
asks the parties to state the type of damages and the applicable measure
of those damages. By requiring in a uniform way the pretrial disclosure of
this information about the case, the pretrial conference and subsequent
order can fulfill its intended purpose of accommodating generalized
pleading by aiding the parties and the court at an appropriate time in
delineating the issues in the case.

82. Id. at 589, 317 S.E.2d at 572.
83. Id. at 592, 317 S.E.2d at 574.
84. See Block v. Voyager Life Ins. Co., 251 Ga. 162, 303 S.E.2d 742 (1983) (defect of

bringing suit in the name of a plaintiff that is not a legal entity can be cured by amendment
when the named plaintiff is reasonably recognizable as a misnomer for a legal entity);
Franklyn Gesner Fine Paintings, Inc. v. Ketcham, 252 Ga. 537, 314 S.E.2d 903 (1984) (al-
lowing amendment or substitution of the individual's closely held corporation as plaintiff
instead of the individual).

85. See UNIF. GA. R. SUPER. CTs. 7.1 to 7.2.
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Two recent decisions show that a pretrial order can serve the purpose
of readying a case for trial by setting forth definitively the sort of infor-
mation referred to above without becoming a barrier to a full and fair
resolution of the dispute at trial. Georgia practice allows a party to resist
a motion for directed verdict on the ground that the evidence concerning
damage is insufficient to permit the case to go to the jury by raising at
that stage the right to recover so-called 'nominal damages.'

In Ackley v. Strickland," the court of appeals concluded that the fail-
ure to identify the right to recover nominal damages by name in the pre-
trial order should not preclude asserting such a claim at trial, because
nominal damages are a species of general damages and, therefore, are pre-
sumed to flow from the injury sustained. The pretrial order identified the
issue of liability for the alleged intentional damage to plaintiff's automo-
bile, and if this tortious invasion were proved, though the exact amount
of the damage was not, the proof of liability would carry at least nominal
damages.87 A pretrial order should be construed liberally to allow consid-
eration of all questions fairly within the ambit of the defined issues. The
pretrial order did not state specifically that nominal damages would not
be a viable issue, and, thus, it should not be construed to bar submitting
this issue to the jury."

In Minnick v. Lee,89 a divided court of appeals held that the trial court
abused its discretion by refusing to allow plaintiff to call an expert wit-
ness to testify in rebuttal. The trial judge based his refusal on the ground
thatf the pretrial order entered in the case provided that no witness would
be called whose name and address had not been furnished previously to
the other side. The pretrial order in question had been entered by the
court sua sponte on the day the jury was selected, after counsel, despite
several attempts, failed to agree on a proposed order to submit to the
court. Later on that same day, counsel for plaintiff learned for the first
time that a member of the Georgia State Patrol, who was an expert in
reconstructing automobile accidents, was in town, and, when interviewed,
this expert confirmed the opinion of plaintiff's retained expert and dia-
metrically opposed the view of defendant's expert on the crucial element
of causation. 0 The next morning, before testimony began, plaintiff's
counsel informed the court that a potential expert witness had just been
found who would probably be called as a rebuttal witness, or possibly in
plaintiff's case in chief. Plaintiff's counsel offered to make the expert
available to counsel for defendant, and defendant's counsel talked with

86. 173 Ga. App. 784, 328 S.E.2d 549 (1985).
87. Id. at 786, 328 S.E.2d at 551.
88. Id. at 786-87, 328 S.E.2d at 551.
89. 174 Ga. App. 182, 329 S.E.2d 548 (1985).
90. Id. at 182-83, 329 S.E.2d at 549.

426 [Vol. 37



TRIAL PRACTICE AND PROCEDURE

the prospective witness later that day.
In these circumstances a majority of the court ruled that to refuse to

allow the testimony as rebuttal because of the earlier pretrial order would
be "to elevate a pre-trial order to an almost unassailable position of con-
clusive sanctity" at the expense of discovering the truth." Contrary to the
dissent," the majority held that the mandate in section 9-11-16(b) of the
Official Code of Georgia Annotated" that a pretrial order is to control
"unless modified at the trial to prevent manifest injustice"" does not re-
quire that a motion to amend the order be made by a party. It is the duty
of the trial judge to control the proceedings to 'prevent manifest injus-
tice,' and, even without a motion, the judge abused his discretion in these
circumstances by failing to modify the pretrial order to allow the expert
witness to testify in rebuttal.0 '

VIII. DISCOVERY

The Uniform Superior Court Rules require that in order to use the
court's compulsory process to compel discovery, parties must diligently
pursue and complete discovery within six months after the filing of the
answer unless, for cause shown, the time has been extended or shortened.
This rule is effective for all cases filed on or after January 1, 1986." The
new rules also provide that before a motion to compel discovery can be
filed, counsel for the parties must confer in good faith to attempt to re-
solve matters in dispute; any motion to compel that is filed must contain
a statement certifying that such conference has occurred and the effort to
resolve the dispute failed.97

The general rule under both Georgia and federal discovery practice is
that the plaintiff who chooses a forum should be required to make him-
self available for examination in that forum.8 As the court of appeals in
Bicknell v. CBT Factors Corp." indicated, there are exceptions to the
rule. In Bicknell, a New York plaintiff sued Georgia resident defendants
on an account factored in the amount of less than $3,000 plus interest. No
discovery was undertaken by defendants for three months until plaintiff

91. Id. at 184, 329 S.E.2d at 550.
92. Id. at 188, 329 S.E.2d at 553 (Birdsong, J., dissenting).
93. O.C.G.A. § 9-11-16(b) (Michie 1982).
94. Id.
95. 174 Ga. App. at 184, 329 S.E.2d at 550 (construing O.C.G.A. § 9-11-16(b) (Michie

1982)).
96. See UNIF. GA. R SuPE CTS. 5.
97. See UNIV. GA. R. Supm. CTS. 6.4(B).
98. Millholland v. Oglesby, 114 Ga. App. 745, 152 S.E.2d 761 (1966), rev'd on other

grounds, 223 Ga. 230, 154 S.E.2d 194 (1967).
99. 171 Ga. App. 897, 321 S.E.2d 383 (1984).
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made a motion for summary judgment, at which time defendants filed a
notice to take the deposition of plaintiff's corporate agent in Columbus,
Georgia. Prior to the deposition, plaintiff filed a motion for a protective
order, which motion the trial court granted.100 The trial court held that
discovery could be had by defendants only through the use of interrogato-
ries, requests for admissions, and depositions under written questions,
but that the deposition of plaintiff's agent in Georgia could be taken only
if defendants paid the entire expense of plaintiff's employees coming to
Georgia, including travel, transportation, lodging, and copying costs.101

The court of appeals affirmed the trial court's protective order and said
that under sections 9-11-26(c)102 and 9-11-30(d)10 3 of the Official Code of
Georgia Annotated, the trial court has power to control the details of
time, place, scope, and financing for the protection of deponents and par-
ties. The court held:

It was within the trial court's discretion, and entirely appropriate to this
case particularly in view of the size of the monetary claim. .. , to sug-
gest that the appellants pursue other discovery methods than to insist
upon oral testimony .... The appellants are not prohibited from any
discovery; but only from burdensome discovery .... However, nothing
stated herein should be construed to abrogate the general rule that a
party who chooses a forum should be required to make himself available
for examination in that forum.' 4

The extent to which an appellate court will not disturb a trial court's
grant of a protective order against discovery depositions is further illus-
trated in Callahan v. Georgia Power Co.105 In Callahan, the trial court
granted a protective order against requiring a defendant who lived in
Germany to give his deposition in Atlanta, Georgia. The trial court had
said that plaintiff had numerous discovery methods to obtain information
without putting defendant to the burden of being deposed in the United
States, including such methods as use of interrogatories, requests for pro-
duction of docments, requests for admissions, and depositions upon
written questions.10 6 If plaintiff insisted upon a deposition she was re-
sponsible for her own costs associated with the deposition. What makes
the court's decision particularly onerous is that the record indicated that
defendant, although a resident of Germany, spent four to six days per
month in Atlanta overseeing business; nevertheless, the court of appeals

100. Id. at 897-98, 321 S.E.2d at 384.
101. Id. at 898, 321 S.E.2d at 384-85.
102. O.C.G.A. § 9-11-26(c) (Michie 1982 & Supp. 1985).
103. Id. § 9-11-30(d) (Michie 1982 & Supp. 1985).
104. 171 Ga. App. at 899, 321 S.E.2d at 385-86 (citations omitted).
105. 170 Ga. App. 593, 317 S.E.2d 588 (1984).
106. Id. at 593, 317 S.E.2d at 589.
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held that the trial court had not abused its discretion in limiting
discovery.

During this survey period the court of appeals decided a question of
first impression regarding payment of expert witness fees during discov-
ery. Under section 9-11-26(b)(4) of the Official Code of Georgia Anno-
tated,101 a party who obtains discovery'from an expert must pay the ex-
pert a reasonable fee for the time spent by the expert in responding to
discovery, but subject to determination by the court concerning the rea-
sonableness of the fee.

In Polston v. Levine,'"8 the court of appeals had an opportunity to con-
strue the meaning of the foregoing provision. The predicate action was a
slip and fall case against Columbia Management Corporation. The appel-
lant-plaintiff had subpoenaed her physician, Dr. Levine, to provide depo-
sition testimony regarding her injuries. A check in the amount of ten dol-
lars was tendered as a witness fee. Dr. Levine, however, informed
plaintiff's counsel that his standard deposition fee was calculated at the
rate of $275 for the first hour or portion thereof. 1 9 No fee was paid and
the deposition was completed in less than thirty minutes. Thereafter, Dr.
Levine filed a motion to compel the appellant-plaintiff to pay him $275
for his services, but appellant, thereafter, dismissed the suit with
prejudice after having reached a settlement with Columbia. The trial
court entered an order after the dismissal requiring the appellant-plain-
tiff to pay Dr. Levine $275 plus attorney's fees of $750.

The court of appeals rejected appellant's argument that the provision
regarding expert witness fees applies only to discovery from experts who
have acquired or developed their knowledge in anticipation of litigation
and not, as in this case, when the expert was cognizant of relevant facts
before litigation."" The court also ruled that the doctor's motion for fees,
which was pending prior to voluntary dismissal, was not defeated by the
dismissal. The court likewise rejected the argument that appellant was
entitled to a jury trial concerning the reasonableness of the fee and held
that the trial court properly awarded the fee without a formal interven-
tion motion by the doctor.'12 The court of appeals, however, said that the
trial court exceeded its authority in awarding attorney's fees because
there was no statutory basis for an award for attorney's fees for the
witness.'"

107. O.C.G.A. § 9-11-26(b)(4) (Michie 1982 & Supp. 1985).
108. 171 Ga. App. 893, 321 S.E.2d 350 (1984).
109. Id. at 893, 321 S.E.2d at 351.
110. Id. at 893, 321 S.E.2d at 351-52.
111. Id. at 893-94, 321 S.E.2d at 352.
112. Id. at 894-95, 321 S.E.2d at 352-53.
113. Id. at 895, 321 S.E.2d at 353.
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IX. DisMiSsALS

For years it has been the law in Georgia that a plaintiff has an absolute
right to dismiss the case prior to the rendition of the verdict.114 The rule
has created many questions about when the right of dismissal may be
terminated by informal pronouncements that do not have the effect of a
judgment or verdict.115 By amendment to section 9-11-41(a) of the Official
Code of Georgia Annotated, effective July 1, 1985, the time in which a
plaintiff may voluntarily dismiss the action has been changed. 116 As now
written, section 9-11-41(a) reads "an action may be dismissed by the
plaintiff, without order of court, by filing a written notice of dismissal at
any time before the submission of the case to the jury."1 7 The amend-
ment, thus, terminates the right of voluntary dismissal during jury
deliberations.

The amendment does not purport to affect the rights of voluntary dis-
missal in a case tried to the court without a jury. Accordingly, the rule
that the right to dismiss voluntarily may end when the trial judge has
announced a decision that will terminate the case, though it may not be
formally reduced to writing and entered, apparently would still apply.'1

The court of appeals decision in Bytell v. Paul,11s illustrates how far a
judge can go in announcing his decision without terminating the right of a
plaintiff to dismiss the case. Bytell was a medical malpractice case in
which, at the close of plaintiff's evidence, defendant moved for a directed
verdict on the grounds that plaintiff failed to produce any evidence of a
standard of care or any evidence that the defendant-physician's conduct
violated any standard of care. The trial court in the colloquy with counsel
indicated that there had been an omission of this needed proof.120 Plain-
tiff's counsel thereupon asked to reopen the proof to allow his medical
expert to supply the missing testimony. The trial court refused to allow
the case to be reopened and plaintiff's counsel indicated that he would
voluntarily dismiss the action, that he had a notice of dismissal signed,
and that he desired to file it with the court. While the colloquy continued,
plaintiff's counsel filed the notice with the clerk, at which point the trial
court said that the proceeding had terminated and did not rule formally
on the motion for directed verdict. 21

114. See O.C.G.A. § 9-11-41(a) (Michie 1982 & Supp. 1985).
115. See, e.g., Jones v. Burton, 238 Ga. 394, 233 S.E.2d 367 (1977).
116. O.C.G.A. § 9-11-41(a) (Michie 1982 & Supp. 1985).
117. Id. (emphasis added).
118. See Jones v. Burton, 238 Ga. 394, 233 S.E.2d 367 (1977).
119. 173 Ga. App. 83, 325 S.E.2d 451 (1984).
120. Id. at 83, 325 S.E.2d at 452.
121. Id.
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The court of appeals upheld plaintiff's dismissal of the case.'2 2 Al-
though the court acknowledged the decisions indicating that the right of
dismissal would be terminated if a decision had been announced, though
not formally reduced to writing, the court concluded that the trial court
had not specifically stated or announced that it was going to direct a ver-
dict, although there was good indication that it intended to do so. The
court stated:

[T]he record does not show that the trial court unequivocally reached
the decision that the record was as it recalled it to be. If the judge had
that in his mind, he certainly did not announce it, and that is critical.
The right of a plaintiff to have his case decided on its merits cannot be
cut off by what is only formulated, or formulating, in the judge's mind.'18

In Jefferson v. Ross,' 2
4 the supreme court held that rules providing that

an action shall be automatically dismissed after five years if no written
order is taken,'2 6 does not void a judgment entered on a jury verdict more
than five years after the jury verdict was returned. Similarly, in Faircloth
v. Cox Broadcasting Corp.,"26 the court of appeals held that a judgment
by default entered more than five years after the defendant went into
default is not void under the five-year rule.

X. SUMMARY JUDGMENT

Under the Uniform Superior Court Rules, all motions for summary
judgment must have annexed to the notice of motion a "short and concise
statement of each theory of recovery and of each of the material facts as
to which the moving party contends there is no genuine issue to be
tried. '1 27 Likewise, the response must contain a similar statement of each
of the material facts about which it is contended there exist genuine is-
sues to be tried. A motion for summary judgment must be filed so as not
to delay the trial. No trial will be continued by reason of the delayed
filing of a motion for summary judgment.' 8

A number of cases were decided during this survey period concerning
the adequacy of an expert witness' affidavit given in opposition to a mo-
tion for summary judgment in a medical malpractice case. The scenario
for most of the cases concerns a suit against a defendant-physician for

122. Id. at 84, 325 S.E.2d at 453.
123. Id.
124. 250 Ga. 817, 301 S.E.2d 268 (1983).
125. See O.C.G.A. §§ 9-2-60(b), 9-11-41(e) (Michie 1982 & Supp. 1985).
126. 169 Ga. App. 914, 315 S.E.2d 434 (1984).
127. See Umu. G. R. SUPER CTs. 6.5.
128. See id. at 6.6.
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medical malpractice. In the typical case, the defendant-physician then
files a motion for summary judgment and the plaintiff opposes the motion
for summary judgment with the affidavit of a physician-expert witness.

In a fairly typical case, Crawford v. Phillips,12 9 the affiant-physician's
affidavit in opposition to the motion for summary judgment stated that
the affidavit was based upon the affiant-physician's personal knowledge
derived from an examination of medical records and notes, photographs
of plaintiff's affected wrist, and plaintiffs patient history.3 0 The affiant-
physician attached uncertified and unsworn copies of documents and
photographs identified and referred to in the affidavit. The trial court
granted defendant's motion for summary judgment on the ground that
the affidavit opposing the motion was insufficient in that it was based
upon conclusions of medical records not properly in evidence and that
there were not facts in the record or within the affliant's personal knowl-
edge upon which his statements and conclusions could have been
supported.131

The court of appeals affirmed the grant of motion for summary judg-
ment. The court held that the affidavit was based upon facts contained in
medical records that were not properly a part of the record in the case
and had no probative value.1 .

2 Plaintiff argued that the physician's affida-
vit was based in part upon the defendant-physician's affidavit, which was
a part of the record. Although the court of appeals recognized that an
affidavit need not attach material on which it is based if the material is
otherwise a part of the record in the case, the affidavit must clearly iden-
tify that portion of the record upon which it is based. Since the opposing
affidavit did not indicate clearly that the opinion had been based upon
defendant's affidavit or even mention that affidavit, the court said it
lacked probative value.1 3

Plaintiff argued that his expert witness' affidavit was based upon the
affiant's personal knowledge of the facts of the case. Plaintiff relied on
Hayes v. Murray,1 3' wherein the supreme court indicated that an affidavit
in opposition to a motion for summary judgment may be sufficient if it is
based, at least in part, upon the affiant's personal knowledge of the facts
of the case. In Crawford, however, the court of appeals concluded that the
affidavit stated that the affliant's personal knowledge of the facts of the
case had been derived from certain medical records that were not prop-
erly before the court. The court distinguished Hayes v. Murray as

129. 173 Ga. App. 517, 326 S.E.2d 593 (1985).
130. Id. at 517, 326 S.E.2d at 593.
131. Id. at 517, 326 S.E.2d at 594.
132. Id. at 518, 326 S.E.2d at 594-95.
133. Id. at 518, 326 S.E.2d at 594.
134. 252 Ga. 529, 314 S.E.2d 885 (1984).
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follows:

Dr. Jacobs' affidavit differs from the expert's affidavit in Hayes, in that
Dr. Jacobs does not state that he has any "personal knowledge of the
facts of the case" and in fact states that his knowledge concerning the
case is confined to the uncertified medical records. While it is questiona-
ble whether an affidavit statement of a non-treating physician that he
has "personal knowledge of the facts in this case" (Hayes) is, in reality,
ever an assertion of substantially more "knowledge" than that he has
derived from a personal review of the medical records, we are compelled
to find that the affidavit in the instant case is not sufficient to create a
question of material fact. 8

In J.A.T.T. Title Holding Corp. v. Roberts,'13 a case of first impression,
the court of appeals decided that a trial court cannot grant a motion for
summary judgment when there is a pending deadline for court ordered
discovery against the moving party. In a somewhat unusual set of circum-
stances, appellant had served appellee with interrogatories and requests
for production of documents that went unanswered. In the meantime, ap-
pellee filed a motion for summary judgment and shortly thereafter appel-
lant filed a motion to compel discovery and to impose sanctions. Appellee
opposed the motion to compel on grounds that the information sought by
appellant had been disclosed in the appellee's motion for summary judg-
ment. ' 37 The trial court granted the motion to compel discovery and re-
quired appellee to make discovery within thirty days from the date of the
order. Two days later, however, the trial court granted appellee's motion
for summary judgment.388 The majority of the court of appeals held that
the trial court's ruling on the motion for summary judgment was prema-
ture and that the trial court should have allowed time for appellee to
comply with the order compelling discovery.1 s

The significance of the decision is pointed out by Judge Birdsong, in
dissent, in which he said that section 9-11-56(f) of the Official Code of
Georgia Annotated 140 provides a procedure whereby a party opposing a
motion for summary judgment may continue a ruling upon the motion to

135. 173 Ga. App. at 518-19, 326 S.E.2d at 595 (emphasis in original) (quoting Hayes v.
Murray, 252 Ga. at 530, 314 S.E.2d at 887). See also Messex v. Lynch, 173 Ga. App. 338, 326
S.E.2d 492 (1985); Nettles v. Laws, 172 Ga. App. 241, 322 S.E.2d 546 (1984); Childs v.
Christmas, 171 Ga. App. 756, 320 S.E.2d 629 (1984); Boatwright v. Eddings, 171 Ga. App.
596, 320 S.E.2d 585 (1984).

136. 173 Ga. App. 902, 328 S.E.2d 770 (1985).
137. Id. at 902, 328 S.E.2d at 771.
138. Id. at 902-03, 328 S.E.2d at 771.
139. Id. at 902, 328 S.E.2d at 771.
140. O.C.G.A. § 9-11-56(f) (Michie 1982).
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obtain affidavits or discovery in order that he might oppose the motion.14'
Section 9-11-56(f) requires that the party opposing the motion file an affi-
davit setting forth the facts and reasons for which this request is desired.
No affidavit of this kind was ever filed in this case.'42

In one of the more significant cases to be decided during this survey
period, the supreme court held that a party opposing a motion for sum-
mary judgment must not only present evidence sufficient to create a gen-
uine issue of material fact, but that the evidence also must be admissible
at the trial of the case."1 In the earlier decision of Rigby v. Powell," the
supreme court held that evidence offered in opposition to a motion for
summary judgment, which would not have been admissible under the for-
mer dead man's statute,' 4 could be relied upon by the trial court to de-
feat a motion for summary judgment. The court stated, "On summary
judgment the court is concerned only with whether there is a genuine
issue of fact for determining and not with the difficulty the appellant may
have in proving his case. ' '

14

In Wilson v. Nichols,"' the supreme court overruled Rigby. In the
court's view, the rule in Rigby only artificially sustained a case at the
summary judgment stage for the inevitable disposition at trial. The court
said:

Trial courts, under the general provisions pertaining to motions for sum-
mary judgment, must consider all factual matters presented, as well as
suggested bases for their ultimate admissibility. Hence, a party resisting
summary judgment, in addition to coming forward with evidence which
is sufficient to create a genuine issue of material fact, must present some
credible warrant for its admissibility.14

8

XI. DEFAULT JUDGMENTS

Rule 15 of the Uniform Superior Court Rules' provides an additional
requirement for the party seeking to obtain a default judgment. Any pro-
posed default judgment presented to the court must contain a certificate
in writing stating the date and type of service as shown by the court
records and that there have been no defensive pleadings from the party

141. 173 Ga. App. at 904, 328 S.E.2d at 772 (1985) (Birdsong, J., dissenting).
142. Id.
143. Wilson v. Nichols, 253 Ga. 84, 316 S.E.2d 752 (1984).
144. 233 Ga. 158, 210 S.E.2d 696 (1974).
145. GA. CoDE ANN. § 38-1603(1) (Harrison 1933).
146. 233 Ga. at 162, 210 S.E.2d at 699.
147. 253 Ga. 84, 316 S.E.2d 752 (1984).
148. Id. at 86, 316 S.E.2d at 754.
149. UNIF. GA. R. SuPEP CTS. 15.
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against whom the default judgment is sought."0 Rule 15, as applied to the
state courts, also provides that if a claim is for a liquidated amount, the
default judgment may be entered without certificate when service has
been perfected, the matter stands in default, and the judgment is other-
wise appropriate.15'

In Fred Chenoweth Equipment Co. v. Oculus Corp.,1"2 the supreme
court in effect overruled the court of appeals' 1981 decision in Stasco
Mechanical Contractors, Inc. v. Williamson." The Oculus decision be-
gan as an action by an unpaid equipment and material supply company.
Defendants were: Oculus, a subcontractor to whom plaintiff had fur-
nished the equipment and materials; Deepwater, the general contractor;
and Aetna Casualty and Surety Company, the surety that had furnished a
lien removal bond. Deepwater and Aetna filed an answer. Oculus failed to
do so and a judgment by default was entered against it.'" Oculus ap-
pealed the court of appeals reversal' on the ground that Stasco
Mechanical prohibited the trial court from entering a default judgment
against a defaulting defendant when there is alleged joint liability against
other defendants who have not defaulted.

The decision in Stasco Mechanical, which has been subject to criti-
cism,451 was based primarily upon the 1872 United States Supreme Court
decision in Frow v. De La Vega." 7 In Frow, a fraud case, the Court de-
cided that it was inconsistent to determine by default judgment that
some of defendants had been guilty of fraud, while the decision on the
merits was in favor of the remaining defendants.'" The Georgia Supreme
Court, however, followed the more modern view that the entry of a de-
fault judgment is simply the sanction imposed upon a defendant who fails
to follow certain procedural requirements, thus depriving him of the right
to litigate the issues on their merits. 15' It was not inconsistent, therefore,
for the nondefaulting defendants to litigate the merits and prevail. Since
the trial court had determined that there was no just reason for delaying
the entry of the final judgment,' 60 the default judgment against Oculus

150. Id.
151. Id.
152. 254 Ga. 321, 328 S.E.2d 539 (1985).
153. 157 Ga. App. 545, 278 S.E.2d 127 (1981).
154. 254 Ga. at 321, 328 S.E.2d at 540.
155. Oculus Corp. v. Fred Chenoweth Equip. Co., 172 Ga. App. 547, 323 S.E.2d 836

(1984), rev'd, 254 Ga. 321, 328 S.E.2d 539 (1985).
156. See EUington & Gary, Trial Practice and Procedure, Annual Survey of Georgia

Law, 33 MERCER L. Rav. 275, 299-300 (1981).
157. 82 U.S. (15 Wall.) 552 (1872).
158. Id. at 554.
159. 254 Ga. at 323, 328 S.E.2d at 541.
160. See O.C.G.A. § 9-11-54(b) (Michie 1982).
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was proper.

XII. TRIALS

Rule 8 of the Uniform Superior Court Rules" provides that the judge
assigned to a case has the responsibility for setting hearings, scheduling
the trials for action, and publishing trial calendars. The rule provides that
all cases ready for trial should be placed upon a ready list maintained by
the calendar clerk. Following the preparation of the ready list, the calen-
dar clerk shall prepare a trial calendar for distribution and publication
not less than twenty days prior to the session of the court in which the
actions are to be tried. The parties in the first five actions on the pub-
lished trial calendar, shall appear ready for trial on the dates specified,
and all parties in the remaining cases are expected to be ready for trial
but may contact the calendar clerk to obtain the specific date and time
for trial or, upon reasonable notice, obtain permission to await a call by
the calendar clerk of the action for trial. Finally, rule 8 provides that con-
tinuances will no longer be granted by agreement of counsel and that the
trial court may remove actions from the trial calendar upon terms as it
may reasonably impose. This rule includes a penalty of up to fifty dollars,
absent statutory grounds or good cause shown for a motion to continue
made within five days of the trial week."

In James v. Allen, 1
0
3 the court of appeals clarified the rule concerning

the finality of a directed verdict in favor of some, but not all, defendants
in a joint and several action. Decisions prior to the adoption of the Civil
Practice Act had indicated that, when a directed verdict was granted in
favor of some of the defendants, the election of the plaintiff to proceed
against the remaining defendants was deemed to be abandonment of any
further action against the defendants who were released by the directed
verdict."" Under section 9-11-54(b) of the Official Code of Georgia Anno-
tated,' however, a dismissal or judgment for fewer than all of the defen-
dants in a multiparty action is not a final judgment unless the trial court
makes "an express determination that there is no just reason for delay" of
an entry of judgment.' 6' In addition, there must be a certificate of appeal-
ability pursuant to section 5-6-34 of the Official Code of Georgia Anno-

161. UNIF. GA. R. SUPER. CTS. 8.
162. Id.
163. 173 Ga. App. 636, 327 S.E.2d 501 (1985).
164. See Hodges v. Seaboard Loan & Say. Ass'n, 188 Ga. 410, 3 S.E.2d 677 (1939); Bogle

v. Atlantic Mills, 114 Ga. App. 517, 151 S.E.2d 882 (1966); Allen v. Arthurs, 106 Ga. App.
682, 127 S.E.2d 819 (1962).

165. O.C.G.A. § 9-11-54(b) (Michie 1982).
166. Id.
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tated.167 In James, because the court made no determination regarding
defendants who were dismissed by directed verdict, plaintiff could not
have proceeded with an appeal, and, consequently, her pursuit of the
claims against the remaining defendants was not an abandonment of her
case against those defendants previously dismissed.108

During the 1985 session, the Georgia General Assembly made at least
two significant changes to procedures for the trial and postverdict mo-
tions. Section 15-12-122 of the Official Code of Georgia Annotated'" was
amended to provide that all civil actions tried in state courts be tried by
six-member juries, except when the claim for damages is greater than
$10,000 and either party demands in writing prior to commencement of
the trial that the jury be comprised of twelve members.170 The General
Assembly also amended title 5, chapter 5 of the Official Code of Georgia
Annotated, relative to motions for new trials,17' and added a new section,
5-5-51,"72 which states:

In all civil cases in which a new trial is granted, if the grant of a new trial
is based on the discretion of the judge, the judge shall set forth by a
written order the reason or reasons for the exercise of his discretion.
Such order shall not be required to conform to the provisions of Code
Section 9-11-52, relating to findings by the Court. 71

XIII. ATTACKING JUDGMENTS

In Smyrna Marine, Inc. v. Stocks,'7 4 the trial court awarded appellant
a motion for summary judgment in a conversion case for actual damages,
prejudgment interest, attorney's fees, and $25,000 in punitive damages.27
The judgment was not appealed. More than four years after the entry of
the judgment, however, appellee moved to set the judgment aside, alleg-
ing that a nonamendable defect appeared on the face of the record. The
trial court granted the motion with respect to the punitive damages.176

Appellant urged that the time limit for the motion to set aside as pro-
vided in section 9-11-60(0 of the Official Code of Georgia Annotated, 7 7

167. Id. § 5-6-34 (Michie 1982 & Supp. 1985).
168. 173 Ga. App. at 637, 327 S.E.2d at 503.
169. O.C.G.A. § 15-12-122 (Michie 1985).
170. Id.
171. O.C.G.A. tit. 5, ch. 5 (Michie 1982 & Supp. 1985).
172. Id. § 5-5-51 (Michie Supp. 1985).
173. Id.
174. 172 Ga. App. 426, 323 S.E.2d 286 (1984).
175. Id. at 426, 323 S.E.2d at 287.
176. Id.
177. O.C.G.A. § 9-11-60(f) (Michie 1982 & Supp. 1985).
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which is three years from the entry of the judgment, barred the appellee's
motion to set aside.

The court of appeals, however, noted that the supreme court had held
in Wasden v. Rusco Industries, Inc.,7 8 that statutes of limitation do not
apply to void judgments, which can be attacked at any time. The court of
appeals defined a judgment void on its face as one in which there is a
nonamendable defect appearing on the face of the record or pleadings.1 7 9

The court said:

In light of this history of construction of the language of the statute, we
interpret Wasden v. Rusco Indus.. . . to mean that a judgment is always
to be considered void if there is a nonamendable defect apparent on the
face of the record, whether or not the pleadings affirmatively show that
no claim in fact existed. It necessarily follows from the holding in Was-
den that, notwithstanding O.C.G.A. § 9-11-60(d&f), such a judgment is
always subject to attack by motion to set aside, regardless of the length
of time it has been in existence.10

The court concluded that, since punitive damages are exclusively within
the province of the jury, that part of the judgment that awarded punitive
damages on motion for summary judgment was void on its face and was
subject to being set aside."10

Pursuant to section 9-11-60(e) of the Official Code of Georgia Anno-
tated,"" a complaint in equity may be brought to set aside a judgment on
the basis of fraud, accident, or mistake. The general view has been that
the complaint in equity was a separate and independent action that must
meet the venue requirements for equitable actions, which generally meant
that the complaint had to be brought in the county where one or more of
the defendants resided."8

In Peagler v. Glynn County Federal Employees Credit Union,'" the
court of appeals reached a slightly different conclusion. The predicate de-
fault judgment under attack was entered in McIntosh County in favor of
the Glynn County Federal Employees Credit Union, whose only place of
business was located in Glynn County, Georgia. Defendants, against
whom the default judgment had been entered, brought a complaint in
equity in the McIntosh County Superior Court alleging that the default
judgment had been obtained by fraud. The credit union urged that the

178. 233 Ga. 439, 211 S.E.2d 733 (1975).
179. 172 Ga. App. at 426, 323 S.E.2d at 287.
180. Id. at 427, 323 S.E.2d at 287-88.
181. Id. at 427, 323 S.E.2d at 288.
182. O.C.G.A. § 9-11-60(e) (Michie 1982 & Supp. 1985).
183. See, e.g., Associated Dry Goods Corp. v. Kunz & Hauptman, P.C., 247 Ga. 475, 277

S.E.2d 22 (1981).
184. 171 Ga. App. 9, 318 S.E.2d 687 (1984).
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venue was improper, and the trial court dismissed the action upon that
basis.185 The court of appeals reversed. Although later decisions of the
supreme court indicated that a complaint in equity must be brought in
the county of the defendant's residence,""s the court of appeals followed a
much earlier decision in which the supreme court held that the superior
court granting a judgment is the court of appropriate jurisdiction for a
complaint in equity that the judgment was obtained by fraud.1 87

XIV. REs JUDICATA AND RELATED DOcTRMNES

An interesting case decided by the court of appeals illustrates the oper-
ation of nonmutual collateral estoppel and the relaxation of the privity
requirement. In Watts v. Lippitt,'s an extremely unfortunate plaintiff
named Watts received injuries to his back as a result of a vehicular colli-
sion with a Mr. Durden. Shortly after the accident, the injury was alleg-
edly aggravated by the alleged malpractice of Dr. Lippitt, and further ag-
gravated when Mr. Watts slipped on a banana peel in a grocery store.18'
Mr. Watts and his wife settled their claims for personal injury against the
grocery store and against Durden. In connection with the settlement with
Durden, the Watts executed a general release to Durden that purportedly
released all other persons, firms, or corporations that might be claimed to
be liable for the injuries.

Shortly after settling with Durden, the Watts instituted a medical mal-
practice action against Dr. Lippitt. Some time later, they filed a com-
plaint in equity in Clayton County Superior Court to modify the release
executed to Durden in order to exclude from its scope any medical mal-
practice claim against Dr. Lippitt. Dr. Lippitt, however, was not made a
party to that action nor was he given notice of its pendency. The action
terminated adversely for the Watts when the trial court granted a motion
for summary judgment to Durden and his insurer, from which no appeal
was taken.190

When Dr. Lippitt learned of the Clayton County action and the failure
to have the release modified, he amended his answer to assert the release
as a defense. He thereupon moved for summary judgment, which was
granted. 1' The court of appeals held that the release and the Clayton

185. Id. at 9, 318 S.E.2d at 687.
186. See Associated Dry Goods Corp. v. Kunz & Hauptman, P.C., 247 Ga. 475, 476, 277

S.E.2d 22, 23 (1981); Bonneau v. Ohme, 244 Ga. 184, 185, 259 S.E.2d 631, 632 (1979).
187. 171 Ga. App. at 10, 318 S.E.2d at 688 (citing Hill v. Harper, 230 Ga. 246, 248, 196

S.E.2d 397, 399 (1973)).
188. 171 Ga. App. 578, 320 S.E.2d 581 (1984).
189. Id. at 578, 320 S.E.2d at 582.
190. Id. at 578-79, 320 S.E.2d at 582.
191. Id. at 579, 320 S.E.2d at 582.
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County Superior Court's judgment refusing to modify the release was
binding upon the Watts, and that Dr. Lippitt, though he was not a party
to the Clayton County action, nevertheless, was entitled to avail himself
of that prior adjudication adverse to the Watts. The court stated:

The modern trend in applying the doctrines of res judicata and collateral
estoppel is to confine the privity requirement to the party against whom
the plea is asserted, so as to permit one who is not a party to the judg-
ment to assert the judgment against a party who is bound by it, and thus
to preclude relitigation by that party of issues which have been deter-
mined adversely to him in the prior action, even though if the issue had
been decided in his favor in the prior action, he would not have been
entitled to assert the prior adjudication in a subsequent action against a
stranger to the judgment. 1''

The recently revived doctrine of binding precedent was at issue in at
least two significant cases during this survey period. The first case,
Knight v. Western International Hotels (Marketing) Co.,'" started out
as a slip and fall action against the City of Atlanta for an allegedly defec-
tive sidewalk. In the action against the City of Atlanta, the trial court
specifically determined that there was no evidence of a defect in the con-
dition of the sidewalk and granted summary judgment to the city. No
appeal was taken from the summary judgment.' " Subsequently, plaintiff
brought a lawsuit against the owner of the hotel adjacent to the sidewalk
and the general contractor who had constructed the hotel and sidewalk.
The hotel and the contractor moved for and obtained a summary judg-
ment on the ground that the prior adjudication, a finding that no defect
existed in the sidewalk, constituted binding precedent." The court of ap-
peals affirmed on the basis of binding precedent. Judges Carley and Beas-
ley, however, concurred specially; Judge Carley stating that he could not
agree that the doctrine of binding precedent should apply in this case but
that he was willing to uphold the grant of summary judgment on the
ground that the evidence failed to create a genuine issue of material
fact.'se

The situation in Knight is an instance when the doctrine of binding
precedent was used against a person who was a party in the previous ac-

192. Id. at 579, 320 S.E.2d at 582-83.
193. 172 Ga. App. 630, 323 S.E.2d 914 (1984). (At the time of sending this Article to the

printer, the doctrine of binding precedent was declared not recognized in Georgia by the
supreme court in Norris v. Atlanta & West Point R.R. Co., 254 Ga. 684, - S.E.2d -

(1985)).
194. Id. at 630-31, 323 S.E.2d at 916.
195. Id. at 631, 323 S.E.2d at 916.
196. Id. at 632-33, 323 S.E.2d at 917 (Carley, J., concurring specially).
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tion. In Norris v. Atlanta & West Point Rail Road,191 the court of appeals
applied the doctrine to bar the claim of a person who was not even a
party in the previous action. The facts giving rise to the lawsuit occurred
when Norris drove a truck owned by his employer, Signal Delivery Ser-
vice, Inc. (SDSI), upon a railroad crossing in the path of an approaching
train. A crewman on the train was injured when the train struck the
truck. The injured crewman brought an action against SDSI for personal
injuries and a jury returned a verdict in his favor. This necessarily con-
cerned a finding that the accident and injuries were a direct result of the
negligence of SDSI's employee, Norris.1" Norris and his wife then
brought an action in Coweta County against the railroad for personal in-
juries they had sustained in the accident.

The court of appeals affirmed the trial court's grant of summary judg-
ment to the railroad in a seven-to-two decision. The majority was per-
suaded and noted that Norris had been called as a witness in the previous
trial and had sought unsuccessfully to show that his acts were not negli-
gent. The court concluded, therefore, that since the issue of Norris' negli-
gence had been resolved against him and SDSI at the previous trial, he
could not relitigate those facts in his own lawsuit.'" Judge Beasley spe-
cially concurred to the majority opinion, reasoning that, considering the
liberal joinder provisions of the Civil Practice Act, Norris could have been
added as a party defendant in the first action, and thereupon he could
have added the railroad as a party in that action and all issues could have
been determined at once.2

00 Judge Carley vehemently dissented from the
majority opinion, stating that he did not believe that "there is any viable
separate 'doctrine of binding precedent' in this State."2 0' In Judge Car-
ley's opinion the application of the doctrine denied the Norris' their right
to due process: To have their own case tried in a court of competent
jurisdiction.

20 2

197. 174 Ga. App. 389, 330 S.E.2d 151, rev'd, 254 Ga. 684, - S.E.2d - (1985).
198. Id. at 389-90, 330 S.E.2d at 151-52.
199. Id. at 392-93, 330 S.E.2d at 154.
200. Id. at 393-96, 330 S.E.2d at 154-57 (Beasley, J., concurring).
201. Id. at 400, 330 S.E.2d at 159 (Carley, J., dissenting) (emphasis in original).
202. 174 Ga. App. at 396, 330 S.E.2d at 157.
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