
Torts

by Michael G. Frick*

The number of cases sounding in tort continued to rise during the sur-
vey period. An increasing number of them concerned the grant or denial
of summary judgment. Of particular interest is the number of cases in
which the Georgia Court of Appeals granted a motion for interlocutory
appeal to review a denial of summary judgment for a party. This is evi-
dence of a trend on the part of the judiciary to cease litigation before the
trial stage in those cases in which no jury issue exists. This trend is like-
wise apparent at the trial court level, as evidenced by the number of total
or partial summary judgments granted.

The sheer volume of tort cases reported during the past year makes
discussion of all of them impractical, if not impossible. The cases sur-
veyed below are significant to the trial practitioner who deals daily with
the fine line distinctions that appellate courts make, often being 'distinc-
tions without a difference.'

I. PROFESSIONAL NEGLIGENCE

A. Sufficiency of Affidavits on Summary Judgment

Professional negligence actions, primarily medical malpractice, contin-
ued to comprise a significant portion of the civil cases decided during the
survey period. Many of the cases dealt with the plaintiff's hurdle of over-
coming the defendant-professional's motion for summary judgment sup-
ported by that defendant's own affidavit, to the effect that his services
were rendered within the parameters of the requisite standard of care.

The court of appeals reiterated in Nettles v. Laws' that "[tlo avoid
summary judgment, a plaintiff in a malpractice action must counter the
affidavit of a defendant's expert with a contrary expert opinion."' Plain-
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1. 172 Ga. App. 241, 322 S.E.2d 546 (1984).
2. Id. at 242, 322 S.E.2d at 547 (citing Jackson v. Gershon, 251 Ga. 577, 578, 308 S.E.2d
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tiff countered the defendant-physician's own affidavit with the affidavit of
a physician who stated that based on his review of certain records, in his
opinion, defendant failed to exercise the appropriate degree of care.3

Plaintiff, however, had not filed the records and depositions referred to
by plaintiff's expert in the case, nor had plaintiff attached the records
and depositions to the expert doctor's affidavit. The trial court found that
the affidavit, therefore, had no probative value in response to the motion
for summary judgment and failed to counter defendant's own affidavit.4

The court of appeals affirmed summary judgment for defendant.5

In Howard v. Atlanta Cardio Pulmonary Association,' the court again
upheld the constitutionality of allowing a defendant-doctor to win sum-
mary judgment supported only by his own affidavit. In Howard, the de-
fendant-doctor produced his own affidavit as an expert. He stated that he
treated plaintiff according to the standard of care utilized by the medical
profession generally, under similar conditions and surrounding circum-
stances.7 Plaintiff produced a doctor's expert affidavit that detailed his
own subsequent treatment of plaintiff, but the affidavit did not aver that
the defendant-doctor failed to exercise the standard of care in the profes-
sion or that the defendant-doctor was negligent or remiss in any respect.'
The court held that plaintiff's affidavit was insufficient to controvert de-
fendant's expert affidavit and affirmed summary judgment.'

In Messex v. Lynch,"O the court held that the affidavit of plaintiff's ex-
pert physician was insufficient to overcome the defendant-physician's mo-
tion for summary judgment, supported by his own affidavit." Plaintiff's
expert stated that he based his opinion on "pertinent medical records and
medical and surgical history," but plaintiff had not attached the medical
records or made them part of the record before the court.' The court
determined that the affidavit was insufficient for failure to identify the
specific medical records used as the basis of the affliant's opinion and for
failure to state the particulars in which the affiant believed that the de-
fendant-doctor was negligent.13 In order to support the affliant's statement
that he made the affidavit on personal knowledge, the medical records

164, 166 (1983)).
3. 172 Ga. App. at 242, 322 S.E.2d at 547.
4. Id.
5. Id.
6. 171 Ga. App. 889, 321 S.E.2d 370 (1984).
7. Id. at 889, 321 S.E.2d at 371.
8. Id.
9. Id. at 890, 321 S.E.2d at 371.

10. 173 Ga. App. 338, 326 S.E.2d 492 (1985), petition for cert. filed.
11. Id. at 339, 326 S.E.2d at 493.
12. Id. (quoting from plaintiffs affidavit).
13. Id.
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had to be properly identified in the record."
In Saville v. Purvis,"' the trial court refused to consider plaintiff's ex-

pert's affidavit that was filed on the day of the hearing of defendant's
motion for summary judgment.' Defendant's motion was supported by
his own affidavit, and one from another doctor, asserting that the proce-
dures he followed were those generally accepted by the medical profes-
sion." The trial court concluded that plaintiff did not file the opposing
affidavit in compliance with the requirements of the Georgia Civil Prac-
tice Act,18 which clearly mandates that opposing affidavits be filed not
later than one day before the date of hearing, unless the trial court in its
discretion allows a later filing."' Since the trial court did not authorize the
late filing, the remaining evidence was not sufficient to create an issue of
material fact for jury consideration. The court, thus, affirmed summary
judgment for defendant.'0

In a legal malpractice action of note, KeUos v. Sawilowsky,21 the defen-
dant-attorney supported his motion for summary judgment by his own
affidavit, postulating that he exercised "that degree of skill, prudence and
diligence as lawyers of ordinary skill and capacity commonly possess and
exercise in the State of Georgia . . . . " Plaintiffs opposed the motion
with the affidavit of an attorney who stated that, in his opinion, defen-
dant had "failed to exercise that degree of skill, prudence and diligence as
lawyers of ordinary skill and capacity . . . possess and exercise in the
State of Georgia."" The trial court granted summary judgment for de-
fendant without opinion,24 and the court of appeals, in a split decision,
affirmed.2 The court of appeals held that the affidavit used the standard

14. Id. (citing Hayes v. Murray, 252 Ga. 529, 530, 314 S.E.2d 885, 887 (1984)).
15. 172 Ga. App. 116, 322 S.E.2d 321 (1984).
16. Id. at 117, 322 S.E.2d at 322.
17. Id. at 116, 322 S.E.2d at 322.
18. See O.C.G.A. § 9-11-6(d) (Michie 1982 & Supp. 1985).
19. 172 Ga. App. at 117, 322 S.E.2d at 322.
20. Id. at 118, 322 S.E.2d at 323.
21. 254 Ga. 4, 325 S.E.2d 757 (1985).
22. Id. at 4, 325 S.E.2d at 757 (emphasis in original).
23. Id.
24. Id.
25. Kellos v. Sawilowsky, 172 Ga. App. 263, 322 S.E.2d 897 (1984), affd, 254 Ga. 4, 325

S.E.2d 757 (1985). The court of appeals held that:
In malpractice actions against lawyers, as in the case against other professionals, it
is essential to the maintenance of a cause of action that competent evidence be
presented as to the reasonableness of the lawyer's conduct .... [E]Ypert testi-
mony is necessary to establish the parameters of acceptable professional conduct,
a significant deviation from which could constitute malpractice .... Expert evi-
dence as to the "professional custom" is required in malpractice actions against
other professionals .... Consistence demands a similar standard for attorneys.

TORTS1985] 375



MERCER LAW REVIEW

of practice in the State of Georgia rather than in the profession gener-
ally.2 6 The supreme court granted certiorari to determine whether the ap-
plicable standard in a legal malpractice action is that of the profession
generally or locally, i.e., the State of Georgia.2 7 The supreme court held
that "the applicable standard in Georgia is that of the practitioners in
Georgia, since there is no ascertainable standard 'of the legal. . . profes-
sion generally"' and affirmed the summary judgment.2 The court
pointed out that plaintiffs' insistence upon the standard of care in the
legal profession generally, as opposed to that of the practitioners in Geor-
gia, was unjustified since "plaintiffs' affidavit did not establish the param-
eters of acceptable professional conduct, a significant deviation from
which would constitute malpractice." '2'

In another medical malpractice case, Franklin v. Elmer,0 the court was
confronted with an assertion by plaintiff that the trial court had erred in
holding that Georgia law required expert medical testimony in order to
show negligence on the part of the defendant-physician.31 Plaintiff argued
that his own affidavit was sufficient to create a question of fact on the
issue of negligence.3 2 Plaintiff brought his action alleging that an X-ray
technician, who was an employee of defendant negligently perforated his
rectum during the course of inserting an enema tube prior to the defen-
dant-physician's performance of a barium enema procedure. He also al-
leged that defendant was negligent because he failed to diagnose the per-
foration and render prompt medical care and treatment.3 3 The trial court
granted summary judgment for defendant on the alleged negligent inser-
tion of the enema tube, but denied the motion concerning the alleged
negligent failure to diagnose and treat the injury."

Plaintiff contended that his own affidavit was sufficient to overcome
defendant's affidavit since plaintiff had been required to give himself a
daily enema since 1956, as the result of surgery for cancer of his colon. He

Id. at 264, 322 S.E.2d at 898 (quoting Hughes v. Malone, 146 Ga. App. 341, 346, 247 S.E.2d
107, 111 (1978)). The court was evidently using the 'national' standard that applies to medi-
cal malpractice cases as the basis for holding that the same standard applies to attorneys.

The dissenting opinion correctly identified "the legal profession" as the members of the
State Bar of Georgia, since the law, rules of procedure, and customs applicable to attorneys
vary from state to state. 172 Ga. App. at 265-66, 322 S.E.2d at 899 (Carley, J., dissenting).

26. 172 Ga. App. at 264, 322 S.E.2d at 898.
27. 254 Ga. at 4, 325 S.E.2d at 757.
28. Id. at 5-6, 325 S.E.2d at 758.
29. Id. at 6, 325 S.E.2d at 758.
30. 174 Ga. App. 839, 332 S.E.2d 314 (1985).
31. Id. at 839, 332 S.E.2d at 316.
32. Id. at 841, 332 S.E.2d at 317.
33. Id. at 839, 332 S.E.2d at 315-16.
34. Id. at 839, 332 S.E.2d at 316.
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estimated that he had given himself over 6,000 enemas since 1956, and
that, on the basis of his experience over the past twenty-five years, he was
qualified to render an opinion that the technician improperly inserted the
enema tube.5

In a full bench decision with concurring opinions, the majority of the
court declined to render an opinion on whether plaintiff's experience
qualified him to offer an opinion concerning the applicable standard of
care to be exercised by one inserting an enema tube into another." The
court affirmed summary judgment for defendant on the issue of negligent
perforation, holding that plaintiff's affidavit offered only the bare conclu-
sion that defendant was negligent and cited no facts to support the con-
clusion.37 Consequently, plaintiff failed to rebut defendant's prima facie
showing of nonnegligence.38 On the basis of expert testimony in the rec-
ord, the court of appeals also affirmed the denial of defendant's motion
for summary judgment on the issue of negligent failure to diagnose and
treat plaintiff's injury. 9

The Kellos and Franklin cases are examples of the appellate courts'
continuing requirement that the plaintiff present his evidence against the
defendant-professional at the time of summary judgment. This evidence
may be presented either through the establishment of parameters of ac-
ceptable professional conduct, a significant deviation that would consti-
tute malpractice, as in the Kellos case, or through the specific particulars
in which it is alleged that the defendants were negligent, as discussed in
Franklin. A bare conclusory opinion on the part of the plaintiff's expert
that the defendant failed to attain the requisite standard of care is insuf-
ficient and will likely result in the dismissal of the plaintiff's complaint.

B. Informed Consent

The trial judge thwarted an attempt by plaintiff to place the doctrine
of informed consent'" before the jury in Padgett v. Ferrier.41 On a motion

35. Id. at 840, 332 S.E.2d at 316.
36. Id. at 841, 332 S.E.2d at 317.
37. Id. at 841-42, 332 S.E.2d at 317.
38. Id. at 842, 332 S.E.2d at 317.
39. Id. at 843, 332 S.E.2d at 318.
40. O.C.G.A. § 31-9-6(d) (Michie 1985) provides that:

A consent to surgical or medical treatment which discloses in general terms the
treatment or course of treatment in connection with which it is given and which is
duly evidenced in writing and signed by the patient or other person or persons
authorized to consent pursuant to the terms of this chapter shall be conclusively
presumed to be a valid consent in the absence of fraudulent misrepresentations of
material facts in obtaining the same.

Id.
The rule in Georgia has been held to be that although a physician must inform his patient
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for summary judgment, the trial judge sustained defense objections to the
defendant-physician's testimony on deposition. He stated that in his
opinion, a doctor exercising proper medical care would inform a patient
of possible complications attendant to the surgery he performed on the
plaintiff.42 Plaintiff brought the action against her treating physician
based on allegations that he failed to inform her of possible complications
of certain treatment, and the complications occurred. 43 The court held
that the question was an attempt to put before the jury the issue of the
informed consent doctrine, a doctrine that was held in 1975 not to be
viable in Georgia as a basis of recovery in a medical malpractice action. 44

The court of appeals affirmed summary judgment for the defendant-
physician.

4
5

C. Wrongful Pregnancy

The Georgia Supreme Court faced a case of first impression in Fulton-
DeKalb Hospital Authority v. Graves.46 The issue in that case was
whether Georgia will recognize a cause for wrongful pregnancy and, if so,
-whether the damages recoverable will include the cost of rearing and edu-
cating the child. Plaintiff gave birth to a child in 1979. Following the de-
livery a staff physician of the defendant-hospital performed a sterilization
procedure upon her. Subsequently, she gave birth to another child and
sued the defendant-hospital for negligence and fraudulent misrepresenta-
tion.47 The trial court granted partial summary judgment to defendant on
the question of consent.48 It denied summary judgment on defendant's
contention that no cause of action exists in Georgia for wrongful preg-
nancy, or, that if this cause of action does exist, the measure of damages

of the general terms of the treatment to be undertaken, there is no affirmative duty to
disclose the risks involved in the treatment. Robinson v. Parrish, 251 Ga. 496, 306 S.E.2d
922 (1983); Sikorski v. Bell, 167 Ga. App. 803, 307 S.E.2d 701 (1983).

In Simpson v. Dickson, 167 Ga. App. 344, 306 S.E.2d 404 (1983), the controversial nature
of the Georgia rule is given, and the court suggests that if Georgia citizens are dissatisfied
with the Georgia courts' rejection of the 'informed consent' doctrine as it prevails elsewhere,
their remedy lies in legislation that would alter the rule presently followed. Id. at 347-48,
306 S.E.2d at 406-07.

41. 172 Ga. App. 335, 323 S.E.2d 166 (1984).
42. Id. at 335, 323 S.E.2d at 166.
43. Id.
44. Id. at 335, 323 S.E.2d at 167 (citing Young v. Yarn, 136 Ga. App. 737, 222 S.E.2d 113

(1975)).
45. 172 Ga. App. at 336, 323 S.E.2d at 167.
46. 252 Ga. 441, 314 S.E.2d 653 (1984).
47. Id. at 442, 314 S.E.2d at 654.
48. Id.
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is pecuniary expenses as a direct result of the birth.4

The supreme court found no reason why an action for wrongful preg-
nancy should not be recognized in Georgia, since the action is no more
than a species of malpractice that allows recovery from a tortfeasor in the
presence of an injury caused by intentional or negligent conduct.50 The
issue of damages, however, was more difficult for the court to decide, and
the court undertook a review of cases in other jurisdictions in its decision.
After carefully considering the views of those courts that have wrestled
with the issue of damages for wrongful pregnancy, the court concluded
that the costs of raising a child cannot be recovered.51 The court allowed
recovery for expenses resulting from the unsuccessful medical procedure
that led to conception or pregnancy, for pain and suffering, medical com-
plications, costs of delivery, lost wages, and loss of consortium because
those damages are consistent with the damages that may be recovered in
any malpractice case and represent no real deviation from traditional
remedies.62

The court addressed the same issue in Blash v. Glisson" that it ad-
dressed in Graves. The court ruled that an action for wrongful pregnancy
or wrongful conception is no more than a species of malpractice and
would be recognized in the State of Georgia." The court again stated that
the costs of raising a child cannot be recovered, but that expenses for the
unsuccessful medical procedure that led to conception or pregnancy, for
pain and suffering, medical complications, costs of delivery, lost wages,
and loss of consortium would be appropriate items of recovery upon
proper proof by plaintiff.6"

D. Miscellaneous

While many of the medical and legal malpractice cases reported dealt
with issues that arose at the summary judgment stage, others involved
issues that arose during the trial of the case. In Overstreet v. Nickelsen,"
the court of appeals reversed a jury verdict in favor of the defendant-
physicians because the trial court gave the jury a charge on contributory
negligence, which was not authorized by the evidence. 7 Additionally, the
court of appeals held that the trial judge committed reversible error in

49. Id.
50. Id. at 443, 314 S.E.2d at 654.
51. Id. at 443-44, 314 S.E.2d at 655.
52. Id. at 443, 314 S.E.2d at 654.
53. 173 Ga. App. 104, 325 S.E.2d 607 (1984).
54. Id. at 104, 325 S.E.2d at 607.
55. Id. at 105, 325 S.E.2d at 608.
56. 170 Ga. App. 539, 317 S.E.2d 583 (1984).
57. Id. at 540, 317 S.E.2d at 585.
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failing to allow plaintiff's expert physician to respond to a 'due care and
diligence' question that failed to use the exact language so often quoted
by the courts." The court held that plaintiff's counsel had sufficiently
phrased the question to establish as its predicate a standard of 'due care
and diligence' exercised by physicians generally, although that exact lan-
guage was not included within the question.5"

In Overstreet, the court of appeals also entertained an enumeration of
error concerning the trial court's refusal to give plaintiff's requested
charge on abandonment." The evidence showed that the defendant-phy-
sician had treated plaintiff the day after she sustained her injury, and she
subsequently visited him for treatment every three days until approxi-
mately sixteen days after the date of injury.61 The defendant-physician
refused to see her again because there was nothing more that he could do
to treat her injured firger. Plaintiff contended that this constituted aban-
donment by defendant."'

The court disagreed that plaintiff's evidence presented a question of
abandonment because there was no evidence that defendant had "aban-
doned" plaintiff at a "critical stage."' "6 The court stated that:

Before a physician can abandon or withdraw from a case without lia-
bility therefor, he must either give reasonable notice or provide a compe-
tent physician in his place .... "A physician who leaves a patient at a
critical stage of the disease, without reason, or sufficient notice to enable
the party to procure another medical attendant, is guilty of a culpable
dereliction of duty.""

The record showed that nerve repair surgery should have been performed
within three to ten days of the cutting of the nerve." The court con-
cluded that although there may have been a misdiagnosis or mistreat-
ment at a critical stage, there was no abandonment because the critical
stage for surgery had passed when defendant discontinued treatment."

In the case of Jackson v. Rodriguez,7 the court reviewed the frequently
submitted charge "'that the law recognizes that medicine is an inexact
science at best, and all that a doctor may do is assist it in accordance with
the state [of] medical experience existing at the time of the treat-

58. Id. at 542, 317 S.E.2d at 586.
59. Id.
60. Id. at 541, 317 S.E.2d at 585.
61. Id.
62. Id.
63. Id.
64. Id. (quoting Pritchard v. Neal, 139 Ga. App. 512, 514-15, 229 S.E.2d 18, 20 (1976)).
65. 170 Ga. App. at 541, 317 S.E.2d at 585.
66. Id.
67. 173 Ga. App. 211, 325 S.E.2d 857 (1984).
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ment."'61 The court held that this language "'is not adaptable as a jury
instruction and should not be included in a charge in a medical negli-
gence case because it is argumentative, inappropriate, and mislead-
ing."'6 While holding that it was always error to give this language in a
charge, the court was not clear about whether it would be reversible error
in all instances.

7 0

The court refused to overrule71 Blount v. Moore,7 2 in which it previ-
ously had held the subject charge to be error, although not reversible, as
long as it is qualified with the necessity that a doctor exercise the care
and skill ordinarily employed by the profession generally.7 3 It should be
noted that in Jackson, the court did not reach the issue of whether the
error was reversible and affirmed defendant's verdict since plaintiff's at-
torney did not except to the charge complained of at trial.7 ' The court
refused to consider the issue for the first time on appeal .7

In Beatty v. Morgan,7 ' plaintiff challenged on appeal a directed verdict
in favor of the defendant-physician. Defendant filed a cross-appeal, chal-
lenging the trial court's allowance of the testimony of plaintiff's expert
witness.7 7 The expert physician who testified at the trial on behalf of
plaintiff also happened to be plaintiff's father, who was a licensed physi-
cian engaged in the general practice of medicine.78 The gravamen of the
case concerned the failure of the defendant-urologist to diagnose plain-
tiff's bladder cancer. Plaintiff's father, by his own admission, was not a
specialist in urology and would not attempt personally to perform the
diagnostic and surgical techniques employed in the diagnosis and treat-
ment of bladder cancer and other urological problems.7 9 Defendant con-
tended that plaintiff's expert did not possess the requisite training or ex-
perience to qualify as an expert on urological matters and sought to
prevent him from testifying as an expert on the trial of the case.'

The court of appeals held that the trial court was correct in allowing

68. Id. at 213, 325 S.E.2d at 860 (quoting Hayes v. Brown, 108 Ga. App. 360, 363, 133
S.E.2d 102, 105 (1963)).

69. 173 Ga. App. at 213, 325 S.E.2d at 860 (emphasis in original) (quoting Blount v.
Moore, 159 Ga. App. 80, 83, 282 S.E.2d 720, 723 (1981)).

70. 173 Ga. App. at 213-14, 325 S.E.2d at 860.
71. Id. at 214, 325 S.E.2d at 860.
72. 159 Ga. App. 80, 282 S.E.2d 720 (1981).
73. Id. at 83, 282 S.E.2d at 722-23.
74. 173 Ga. App. at 214, 325 S.E.2d at 860.
75. Id.
76. 170 Ga. App. 661, 317 S.E.2d 662 (1984).
77. Id. at 661, 317 S.E.2d at 663.
78. Id. at 661, 317 S.E.2d at 664.
79. Id.
80. Id.
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the testimony since it was clear that, irrespective of the credibility of his
testimony, he was a "'person learned in medical . . . matters' and was
competent to testify as to the standard of care in the medical profession
generally and specifically as to [defendant's] treatment of [his] son.""1
The court held that there was a jury issue and reversed the directed
verdict.

2

The court of appeals decision in Beatty is a continuation of a trend
established during recent years. The trend treats a medical expert's quali-
fications as a matter going to his credibility, rather than to the admissi-
bility of the evidence he seeks to present.

In Central Anesthesia Associates, P.C. v. Worthy,83 plaintiff, Mrs.
Worthy, gave birth to a child at Georgia Baptist Medical Center. The
following day she underwent tubal ligation surgery, which was conducted
by Dr. Moorhead, an obstetrician, and assisted by Dr. Moore, an intern
and employee of the hospital." Central Anesthesia Associates, P.C., a
professional corporation consisting of eight physicians, provided anesthe-
sia services for the operation. The anesthesia was administered to Mrs.
Worthy by nurse Castro, a registered professional nurse and senior stu-
dent nurse anesthetist. Castro was enrolled in the hospital's school of an-
esthesia for nurses, training to become a certified registered nurse anes-
thetist (CRNA). Castro was supervised by a physician's assistant
specializing in anesthesiology who was an employee of Central Anesthesia
Associates, P.C. As the result of allegedly improper anesthesia proce-
dures, Mrs. Worthy went into cardiac arrest and suffered severe brain
damage."

Mr. Worthy, individually and as guardian of his wife, brought an action
against Central Anesthesia Associates, three of its doctors, their physi-
cian's assistant, nurse Castro, Doctors Moorhead and Moore, and Georgia
Baptist Medical Center. After discovery, the Worthys moved for partial
summary judgment on the issue of negligence per se for violation of Offi-
cial Code of Georgia Annotated section 43-26-9(b)," which refers to certi-
fied registered nurse anesthetists. 8

7 The trial court granted the Worthys'
motion for partial summary judgment on the issue of negligence per se
against all defendants except Dr. Moore, reserving the issues of proximate

81. Id. at 662, 317 S.E.2d at 664 (quoting Avret v. McCormick, 246 Ga. 401, 401, 271
S.E.2d 832, 832 (1980)).

82. 170 Ga. App. at 663, 317 S.E.2d at 665-66.
83. 173 Ga. App. 150, 325 S.E.2d 819 (1984), a/I'd, 254 Ga. 728, - S.E.2d - (1985).
84. 173 Ga. App. at 151, 325 S.E.2d at 821.
85. Id.
86. Id. (construing O.C.G.A. § 43-26-9(b) (Michie 1984)).
87. 173 Ga. App. at 151-52, 325 S.E.2d at 821-22.
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cause and damages for the jury.es
The court of appeals held that section 43-26-9(b) was not a mere licens-

ing statute, but had been enacted for the benefit of the public.8 Its viola-
tion, therefore, would constitute negligence per se.'s The court held that
the statute imposed a duty upon student nurse Castro, the physician's
assistant Krencik, and the anesthesia group not to allow the unsupervised
administration of anesthesia by a student. 1

The court also held that the possibility existed that the surgeon, Dr.
Moorhead, might be in a position to violate the statute, but the court
reversed the trial court's grant of partial summary judgment against him
on the issue of negligence per se."s The court affirmed the denial of Dr.
Moorhead's summary judgment for lack of evidence on the question of
whether he had a duty to assure that the members of the anesthesia team
were qualified and competent."9 Concerning Georgia Baptist Medical
Center, the court of appeals held that the hospital had a duty not to per-
mit violations of the statute because "it provided the physical resources
necessary for such activity to take place.""

The supreme court affirmed."6 The court held that a hospital cannot
lead patients to believe that anesthesia will be administered by an anes-
thesiologist and knowingly allow violations of section 43-26-9(b) by an an-
esthesiology group to which the hospital has entrusted its anesthesiology
services."

II. PRODUCTS LIABILITY

Products liability claims concerning issues of strict liability, 7 negli-
gence," and breach of warranty" appear to be on the decline, at least
insofar as the number of those claims that are being appealed. The case
of Ford Motor Co. v. Stubblefield00 was one of the more publicized prod-
ucts liability cases in Georgia reported during the survey period. Its real
significance is not in its contribution to legal principles in the area of

88. Id. at 157, 325 S.E.2d at 826.
89. Id. at 153-54, 325 S.E.2d at 823.
90. Id.
91. Id. at 154, 325 S.E.2d at 823-24.
92. Id. at 156-57, 325 S.E.2d at 825-26.
93. Id. at 157, 325 S.E.2d at 826.
94. Id. at 154-55, 325 S.E.2d at 824.
95. Central Anesthesia Assocs., P.C. v. Worthy, 254 Ga. 728, - S.E.2d - (1985).
96. Id. at 733, - S.E.2d at -

97. O.C.G.A. § 51-1-11 (Michie 1982).
98. Id. § 51-1-2 (Michie 1982).
99. Id. §§ 11-2-313 to -314 (Michie 1982).

100. 171 Ga. App. 331, 319 S.E.2d 470 (1984).
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products liability, but rather in the treatment of punitive damages and
the size of the verdict awarded by the jury.

Plaintiff brought a wrongful death action arising out of an automobile
collision in which plaintiff's fifteen-year-old daughter, a passenger in a
Ford automobile, was fatally injured.10 1 Because the death occurred
before the 1978 amendments that allow recovery in strict liability for
wrongful death,102 the action alleged only negligence in the design of the
automobile. The questions plaintiff presented to the jury were whether
Ford, through the .negligent design and placement of its fuel system in
the 1975 Mustang II, exposed the occupants of this automobile to unrea-
sonable risks of injury and, insofar as punitive damages were concerned,
whether Ford's management acted with that entire want of care that
would give rise to conscious indifference to the consequences in marketing
the automobile. 10 The jury returned a verdict in favor of plaintiff that
included $8,000,000 in punitive damages.'"

The court of appeals affirmed the verdict and pointed out that while
punitive damages are not available in a wrongful death claim, they are
allowable in connection with the injuries, pain, and suffering of the de-
ceased minor child when there are aggravating circumstances either in the
act or in the intention.10' The court held that the evidence was sufficient
to authorize the jury to find that the sum of $8,000,000 was an amount
necessary to deter Ford from repeating its conduct, that is, its conscious
decisions to defer implementation of safety devices in order to protect its
profits.'" In affirming the award of attorney's fees and expenses of litiga-
tion, the court noted that the evidence showed that before the sale Ford
had actual knowledge of a defect in its product from which it reasonably
could have foreseen injury of the specific type sustained by plaintiff's de-
cedent, thereby authorizing the jury to find that Ford had acted in bad
faith in placing the vehicle in the channels of commerce.107

In another case concerning an allegedly defective automobile, Gurin v.
General Motors Corp.,'" plaintiffs filed a civil action against General Mo-
tors on theories of breach of express and implied warranties, and strict
liability in tort. Plaintiffs contended that the defective manufacture of
the automobile caused injuries to Jody Gurin. When she started the car,
it accelerated rapidly backward despite the fact she had her foot on the

101. Id. at 331, 319 S.E.2d at 474.
102. See O.C.G.A. § 51-1-11 (Michie 1982); O.C.G.A. § 51-4-2 (Michie Supp. 1985).
103. 171 Ga. App. at 332, 319 S.E.2d at 474.
104. Id. at 340, 319 S.E.2d at 480.
105. Id. See O.C.G.A. § 51-12-5 (Michie 1982).
106. 171 Ga. App. at 341, 319 S.E.2d at 481.
107. Id. at 343, 319 S.E.2d at 482.
108. 171 Ga. App. 159, 318 S.E.2d 830 (1984).
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brake rather than the accelerator. The automobile smashed into a brick
wall, and she sustained personal injury.'" The jury returned a verdict in
favor of General Motors at the close of all of the evidence."" The court of
appeals reversed, finding error in the trial court's charge on legal
accident.'

In Omark Industries v. Alewine,"' the court of appeals reversed the
trial court's denial of defendant's motion for summary judgment. 1'
Plaintiff sought to recover for injuries he suffered as the result of an al-
leged defect in a hydraulic loading mechanism manufactured by defen-
dant. Plaintiff alleged that defendant was liable for failing to provide ade-
quate warnings of the danger of fire resulting from a rupture in the
hydraulic lines and for failing to equip the loader with an appropriate
shield or barrier for the protection of the operator in the event of a fire.'1 4

In support of its motion for summary judgment, defendant submitted
the affidavit of an expert, who stated that the hydraulic fuel used in the
units, as manufactured, would not ignite unless after being heated to a
temperature of 400 degrees fahrenheit it came in contact with an open
flame or spark. He stated further that the hydraulic fluid in the system
never exceeds 200 degrees during the use of the loading mechanism."5
Plaintiffs did not controvert those statements. At the time of the acci-
dent, the truck on which the loader was mounted did not have a tail pipe.
This caused the exhaust gases to be discharged directly underneath the
vehicle rather than to its rear or onto one side."'

The court held that even assuming that the source of the fire was in
fact the ignition of hydraulic fluid from a ruptured line, its cause reasona-
bly could not be attributed to any latent defect in the manufacture or
design of the loader itself. Instead, its cause had to be attributed to the
manner in which the equipment was installed and maintained.1 7 Since
the injury clearly resulted from negligent installation or maintenance that
occurred after the product left the manufacturer, rather than from a de-
fect in the product itself, the failure of the manufacturer to warn of cer-
tain dangers could not, as a matter of law, be considered the proximate
cause of the injury."8

109. Id. at 159, 318 S.E.2d at 831.
110. Id. at 159, 318 S.E.2d at 832.
111. Id. at 161, 318 S.E.2d at 833.
112. 171 Ga. App. 207, 319 S.E.2d 24 (1984).
113. Id. at 209, 319 S.E.2d at 26.
114. Id. at 207-08, 319 S.E.2d at 25.
115. Id. at 208, 319 S.E.2d at 25.
116. Id.
117. Id.
118. Id. at 209, 319 S.E.2d at 26.
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In Scott v. Owens-Illinois, Inc.,119 plaintiff injured his wrist, hand, and
eyes when a bottle of barbecue sauce fell apart in his hand as he ate in a
restaurant.'"0 Plaintiff brought an action against the owner of the restau-
rant, the manufacturer of the sauce, and against Owens-Illinois, Inc.
(Owens) and a Chattanooga glass company (Chattanooga), sole suppliers
of bottles for the barbecue sauce. Plaintiffs alleged Owens and Chatta-
nooga were negligent and'breached warranties of the bottle's mer-
chantability and fitness for its intended purpose and use.121

Both Chattanooga and Owens filed motions for summary judgment
with affidavits stating that their bottles met or exceeded industry safety
standards for these type containers. In opposition, plaintiff filed the dep-
osition of an engineering consultant with special expertise in the analysis
and testing of glass bottles. 2 The trial court granted summary judgment
to Chattanooga and Owens, although the court order did not state the
specific basis on which it granted the motion.1 23 The court of appeals, in a
five-to-four decision, reversed the trial court. It held that summary judg-
ment was inappropriate even though, in response to the motion, plaintiff
did not produce evidence that definitely proved which of the two manu-
facturers supplied the bottle in the instant case.1 2 4

The dissent stated that the function of summary judgment is to avoid a
useless trial and stated that the uncontroverted evidence showed that the
manufacturer of the bottle in question could not be determined from the
available evidence. Consequently, there was no genuine issue of material
fact remaining for the jur. 1

2
6 This case is clearly one of the few instances

in which, under the facts as presented at time of summary judgment, de-
fendant would be entitled to a directed verdict, but not to a summary
judgment.

In Griffin v. Crown Central Petroleum Co.,126 plaintiff stopped at a self
service gasoline station and filled her gas tank. 27 After she replaced the
hose and walked around her car to pay for her purchases, she slipped in a
puddle of oil and fell. Plaintiff brought suit for personal injuries against
the station owner and FLR Paints, Inc. (FLR), the manufacturer of H&C
Concrete Stain that was purchased and used on the driveway of the ser-
vice station. She alleged that FLR's product was defective because it

119. 173 Ga. App. 19, 325 S.E.2d 402 (1984).
120. Id. at 19, 325 S.E.2d at 404.
121. Id.
122. Id. at 20, 325 S.E.2d at 405.
123. Id.
124. Id. at 22, 325 S.E.2d at 407.
125. Id. at 23, 325 S.E.2d at 407 (McMurray, J., dissenting).
126. 171 Ga. App. 534, 320 S.E.2d 383 (1984).
127. Id. at 534, 320 S.E.2d at 384.
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caused the concrete at the station to be discolored in a manner that made
the presence of oil on the driveway undetectable to one walking on the
driveway. Further, she alleged that the product was defective because it
combined with oil upon its surface to create a hazard for walking.' In
opposition to FLR's motion for summary judgment, plaintiff retained an
expert witness who was of the opinion that the stain would apparently
decrease the coefficient of friction of the concrete, but who would not
state with any degree of certainty whether plaintiff would have fallen
with or without the stain being on the concrete."'2

The court of appeals affirmed the summary judgment for FLR on the
grounds that a manufacturer is not under a duty to make his product
accident proof or foolproof.130 The court held that if a manufacturer does
everything necessary to make the product function properly for the pur-
pose for which it is designed, and its functioning creates no danger or
peril that is not known to the user, then the manufacturer has satisfied
the law's demand.13 1 The court also pointed out that plaintiff admitted
that she slipped upon an oil slick on the driveway that was clearly distin-
guishable and which she could have seen at a distance of some six or
seven feet.1"' Plaintiff's evidence was insufficient to show a defect or cre-
ate an inference of defect in the manufacturer of the stain.133

In a rather tragic case, Rhodes v. R. G. Industries,'" a three-year-old
girl found a .22 caliber revolver and shot and killed a ten-year-old friend,
who was seated on a sofa in the living room.13' Plaintiff, the decedent's
mother, filed a wrongful death action against the parts supplier, manufac-
turer, and seller of the gun, alleging breach of implied warranty of
merchantability and strict liability because the gun was unreasonably
dangerous as designed and marketed to the general public. Defendants
moved for summary judgment, and the trial court granted the motion.,"

The court of appeals affirmed summary judgment, holding that the fact
that the revolver fired when the hammer was cocked and the trigger was
pulled was evidence that the weapon was fit for its intended use. The
finding of fitness as a matter of law was adequately supported by the
evidence.13 7 The court also pointed out that there was no statutory re-
quirement or evidence of an industry-wide practice that handgun manu-

128. Id.
129. Id. at 534, 320 S.E.2d at 384-85.
130. Id. at 535, 320 S.E.2d at 385.
131. Id.
132. Id. at 534, 320 S.E.2d at 384.
133. Id.
134. 173 Ga. App. 51, 325 S.E.2d 465 (1984).
135. Id. at 51, 325 S.E.2d at 466.
136. Id.
137. Id. at 53, 325 S.E.2d at 467.
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facturers equip their product with safety devices.'"
In another products liability case dealing with the issue of safety and

warnings, the supreme court held that a Hobie Cat sixteen-foot catama-
ran with twin fiberglass hulls and a twenty-six-foot aluminum mast was
not defective for failure to have a grounding system or insulation, since
the boat as manufactured was reasonably suited for its intended purpose
of sailing. In Mann v. Coast Catamaran Corp.,139 plaintiff was injured
and his brother killed when the mast of their sailboat, manufactured by
defendant, came into contact with an uninsulated electrical power line on
Lake Hartwell. Plaintiff sued the manufacturer of the boat under theories
of negligence and strict liability, claiming that the design of the Hobie
Cat was defective because it was not grounded or insulated against elec-
trical contact.

140

The trial court denied both parties' motions for summary judgment,41

and the court of appeals reversed the denial of summary judgment for
defendant. The court of appeals held that the sailboat was not defective
in design because it was reasonably suited for its intended use.14

2 In af-
firming the decision of the court of appeals, the supreme court reiterated
that many products cannot be made completely safe for use, but products
like this may be useful and desirable.1 43 If they are properly prepared,
manufactured, packaged, and accompanied with adequate warnings and
instructions, these products cannot be considered defective.144 It should
be noted that the boat in question had a label attached to the mast warn-
ing against contact with electrical power lines.1 45

For nine months during the survey period, it appeared as if a ten-year
statute of limitations existed in Georgia with respect to products liability
cases. In Lorentzson v. Rowell,14" the court of appeals stated that Official
Code of Georgia Annotated section 51-1-11 provided a ten-year statute of
limitations with respect to products liability actions.1 47 The supreme
court noted that the nature of the action was injury to the person, and
that Official Code of Georgia Annotated section 9-3-33, which provides a

138. Id.
139. 254 Ga. 201, 326 S.E.2d 436 (1985).
140. Id. at 201, 326 S.E.2d at 436.
141. Id.
142. Id. See Coast Catamaran Corp. v. Mann, 171 Ga. App. 844, 321 S.E.2d 353 (1984).
143. 254 Ga. at 202, 326 S.E.2d at 437.
144. Id.
145. Id. at 201, 326 S.E.2d at 436.
146. 171 Ga. App. 821, 321 S.E.2d 341 (1984), afrd sub nom. Smith, Miller & Patch v.

Lorentzson, 254 Ga. 111, 327 S.E.2d 221 (1985).
147. 171 Ga. App. at 825, 312 S.E.2d at 345 (construing O.C.G.A. § 51-1-11 (Michie

1985)).

[Vol. 37
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III. PREMISES LIABILITY

As in recent years, premises liability claims continue to be among the
numerical leaders in reported appellate cases. For survey purposes, prem-
ises liability is comprised of claims against the owners of premises for
injuries received through falls, libel and slander, and malicious
prosecution.

A. Slip and Fall

The routine slip and fall litigation comes under the Georgia statute
pertaining to the liability of owners and occupiers of land.'4 It states
that:

When an owner or occupier of land, by express or implied invitation,
induces or leads others to come upon his premises for any lawful pur-
pose, he is liable in damages to such persons for injuries caused by his
failure to exercise ordinary care in keeping the premises and approaches
safe.1"

Many of the cases concerned a determination by the courts on the suffi-
ciency of the affidavits supporting defendants' motions for summary judg-
ment. In Player v. Bassford,151 plaintiff slipped and fell in the parking lot
outside of defendant's store. Her affidavit in opposition to defendant's
motion for summary judgment alleged that she slipped on a foreign object
that she did not see before or after her fall. Thus, she was unable to iden-
tify the object or substance that caused her to fall. 15 The trial court
granted summary judgment for the defendant-store owner. The court of
appeals affirmed because plaintiff had failed to come forward with any
evidence to show that defendant had either actual or constructive knowl-
edge of the alleged foreign object.''6

As in Player, the appellate courts in slip and fall cases normally will
cite Alterman Foods v. Ligon'" for the principle that:

148. Smith, Miller & Patch v. Lorentzson, 254 Ga. 111, 327 S.E.2d 221, 222 (1985) (citing
Daniel v. American Optical Corp., 251 Ga. 166, 304 S.E.2d 383 (1983)). See Love & Mead-
ows, Torts, Annual Survey of Georgia Law, 36 MERcER L. REv. 327, 340 (1984).

149. O.C.G.A. § 51-3-1 (Michie 1982).
150. Id.
151. 172 Ga. App. 135, 322 S.E.2d 520 (1984).
152. Id. at 135, 322 S.E.2d at 520.
153. Id.
154. 246 Ga. 620, 272 S.E.2d 327 (1980). See Eldridge, Torts, Annual Survey of Georgia

Law, 33 MERCERt L. Rzv. 247, 263 (1981).
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[I]n order to state a cause of action in a case where the plaintiff alleges
that due to an act of negligence by the defendant he slipped and fell on a
foreign substance on the defendant's floor, the plaintiff must show (1)
that the defendant had actual ,or constructive knowledge of the foreign
substance and (2) that the plaintiff was without knowledge of the sub-
stance or for some reason attributable to the defendant was prevented
from discovering the foreign substance. 15

After citing Alterman, the court then will affirm or deny summary judg-
ment for the defendant based upon whether the particular facts of the
case before it are similar to, or distinguishable from, that case.

In Martin v. Sears, Roebuck & Co.,1 plaintiff filed an action against
Sears alleging negligence in maintaining the floor, causing her to fall. 167

Upon the trial of the case, defendant moved for a directed verdict at the
close of plaintiff's evidence and the court granted the motion.6 8 The
court of appeals affirmed and found the facts of the instant case to be
similar to the Alterman case.159

In Martin, plaintiff testified that "she could 'feel' wax through the sole
of her medium-heeled pump and that, on the basis of forty years' house-
keeping, she was certain that there was 'too much' wax on the floor and
that it had not been properly buffed.""' 60 Plaintiff introduced no evidence
of the quality of material used or the methods that defendant utilized in
waxing and maintaining the floors.

The supreme court granted certiorari and reversed the directed ver-
dict.161 The court distinguished Alterman and stated that, in that case,
there was no evidence that defendant was negligent in maintaining its
floor. In the instant case, however, plaintiff testified that she was familiar,
based on forty years experience, with proper methods of waxing and pol-
ishing floors, and offered her opinion that her fail was due to an excess
application of wax. 1

62 This testimony created a conflict in the evidence
concerning a material issue, sufficient to survive defendant's motion for
directed verdict.1 63

McGauley v. Piggly-Wiggly Southern, Inc.' " was an action brought by
a plaintiff who fell when she entered a Piggly Wiggly store. It was a rainy
day and plaintiff slipped as she attempted to step off a mat inside the

155. 246 Ga. at 623, 272 S.E.2d at 330.
156. 170 Ga. App. 791, 318 S.E.2d 144, rev'd, 253 Ga. 337, 320 S.E.2d 174 (1984).
157. 170 Ga. App. at 791-92, 318 S.E.2d at 144.
158. Id. at 792, 318 S.E.2d at 144-45.
159. Id. at 792-93, 318 S.E.2d at 145.
160. Id. at 792, 318 S.E.2d at 145.
161. 253 Ga. at 337-38, 320 S.E.2d at 174.
162. Id. at 338, 320 S.E.2d at 175-76.
163. Id. at 338, 320 S.E.2d at 176.
164. 170 Ga. App. 851, 319 S.E.2d 15 (1984).
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door. She contended that the store employees failed to change the soaked
mat, causing water to run onto the terrazzo floor, which created a slippery
condition. She testified that she thought she slipped as she put her foot
on the floor, but was not sure if her foot was on the floor or the rug when
she slipped.'"5 Defendant contended that plaintiff's testimony that she
heard water "squishing out of the rug," was proof of equal knowledge
and, therefore, summary judgment in its favor was proper."'

The court did not decide whether plaintiff had equal knowledge, but
affirmed summary judgment since the inference of a wet rug did not
prove how or why plaintiff slipped. The court held that "'[tlo presume
that because a customer falls in a store that the proprietor has somehow
been negligent would make the proprietor an insurer of his customer's
safety which he is not in this state.' ,,167

Again, citing Alterman as the basis for its opinion, the court of appeals
affirmed a grant of summary judgment to the defendant-hospital in
Filmore v. Fulton-DeKalb Hospital Authority.'68 Plaintiff elected to use
the stairs to reach the hospital's street level floor. 6" As he entered the
stairwell, he slipped and fell down two flights of stairs. Unknown to plain-
tiff, he had placed his right foot in a clear substance that had caused him
to slip and fall. The evidence at summary judgment showed that plaintiff
did not see the hazardous substance before he slipped on it, and the ques-
tion was, therefore, whether the hospital had knowledge of the substance
in the stairwell.17

0

The affidavits of the hospital personnel established that they had no
actual knowledge of the existence of the hazardous condition in the stair-
well. Plaintiff's own testimony that he was alone in the stairwell when he
slipped effectively negated the possibility of constructive knowledge
based upon the presence of an employee in the immediate area of the
dangerous condition.1" Since these facts nullified each potential theory of
recovery, the court affirmed summary judgment. 172

The court of appeals in McGinnis v. Sunbelt Western Steers, Inc.73

reversed summary judgment to the defendant-restaurant in a case that
'differed from the usual slip and fall because there was no dispute about
the presence of a foreign substance on the floor of the premises, its char-

165. Id. at 851, 319 S.E.2d at 15-16.
166. Id. at 851, 319 S.E.2d at 16.
167. Id. at 852, 319 S.E.2d at 16 (quoting Key v. J.C. Penney Co., 165 Ga. App. 176, 176-

77, 299 S.E.2d 895, 896 (1983)).
168. 170 Ga. App. 891, 318 S.E.2d 514 (1984).
169. Id. at 891, 318 S.E.2d at 514.
170. Id. at 891-92, 318 S.E.2d at 515.
171. Id. at 893, 318 S.E.2d at 515.
172. Id. at 893, 318 S.E.2d at 516.
173. 173 Ga. App. 270, 326 S.E.2d 3 (1985).
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acter, or about the restaurant's knowledge of the substance upon the
floor.1 7 4 The manager of the restaurant testified that he watched the spill
occur and testified unequivocally that the substance spilled was butter
from a plate of sauteed mushrooms. 75

The court granted summary judgment to defendant on the basis that as
soon as the manager observed the spill, a restaurant employee went to get
a mop to clean up the spill.'7 The court of appeals reversed the summary
judgment, finding a genuine issue of fact regarding the actions of the res-
taurant employees in reacting to the spill. 77 The court held that it was in
the province of the jury to determine whether those actions were reasona-
ble or whether other actions were necessary. For instance, the waitress
who caused the spill could have immediately cleaned it up or the manager
could have stood watch to warn those who might approach while someone
else got the mop to clean it up.17 8

In Allen v. Big Star Food Market,'79 the court affirmed summary judg-
ment for defendant. The action concerned a plaintiff who fell on a pool of
water inside the door of the store on a rainy day."s0 Defendant denied
seeing any standing water, and plaintiff did not dispute that Big Star em-
ployees mopped the floor approximately every five to ten minutes in or-
der to remove any accumulation of rain water. 8' The court held that al-
though plaintiff established that Big Star had general knowledge of the
hazardous conditions created by the rainfall, plaintiff's own awareness of
the wet condition of the store defeated her cause of action, even though
she may not have noticed the specific body of standing water on which
she slipped.1"

Care in phrasing the specific allegations of plaintiff's complaint resulted
in a reversal of summary judgment for defendant in Lamb v. K-Mart
Corp."'8 Plaintiff alleged that defendant negligently maintained the walk-
way to the store with a smooth concrete surface on an inclining plane,
and should have been aware that the ramp became slick and slippery
when wet.'" In reversing summary judgment for the defendant-store
owner, the court held that summary judgment would have been proper if
plaintiff had merely alleged that she slipped and fell on the ramp because

174. Id. at 270, 326 S.E.2d at 4.
175. Id.
176. Id.
177. Id. at 271, 326 S.E.2d at 5.
178. Id.
179. 172 Ga. App. 879, 324 S.E.2d 820 (1984).
180. Id. at 879, 324 S.E.2d at 820.
181. Id.
182. Id. at 880, 324 S.E.2d at 821.
183. 173 Ga. App. 847, 328 S.E.2d 559 (1985).
184. Id. at 847, 328 S.E.2d at 560.
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it was wet.""' The court reasoned that because plaintiff alleged that the
fall was caused by a combination of water and a defect in the material
making up the surface upon which plaintiff fell, it was improper to grant
defendant summary judgment merely because defendant had shown that
plaintiff had notice of the water on the surface.06

In K-Mart Corp. v. Spruells ,"plaintiff slipped on a wet substance that
formed a spot on the floor approximately three inches in diameter. She
did not see the spot and did not have any idea of its possible origin. She
saw no K-Mart employees in the immediate area and did not have any
idea whether K-Mart employees might have been aware of the existence
of the spot. Plaintiff alleged that K-Mart negligently allowed the spot to
remain on the floor, but plaintiff could not deny that the spot might have
originated from a customer."

K-Mart filed a motion for summary judgment and, through depositions
and affidavits, demonstrated that the routine procedure in the particular
store concerned was to wax a portion of the floor each day using a nonslip
wax. 89 The trial court denied summary judgment, and the court of ap-
peals reversed, stating that plaintiff "averred only that the sole and prox-
imate cause of her injuries was due to a presence of a 'defect' on the floor,
* ..that the spot was present because of the negligence of K-Mart, and
with reasonable precaution K-Mart could have been aware of its exis-
tence."1 0 Plaintiff put forth no evidence of a defective floor, as opposed
to a substance thereon, and presented no evidence of the use of a quality
material that could prevent the hazard. The court held that summary
judgment, therefore, was proper.''

In Browning v. Sears, Roebuck & Co.,"'2 the court affirmed summary
judgment for defendant because there was no evidence to show that de-
fendant knew of the presence of a foreign substance, and because defen-
dant did not have sufficient time to discover the presence of the sub-
stance upon the floor."8s The court held that "'before an owner can be
held liable for the slippery conditions of his floors, produced by the pres-
ence of a foreign substance thereon, it is necessary that the proof should
show that he was aware of the substance or would have known of its pres-
ence had he exercised reasonable care.' ""9

185. Id.
186. Id.
187. 173 Ga. App. 884, 328 S.E.2d 577 (1985).
188. Id. at 884-85, 328 S.E.2d at 578.
189. Id. at 885, 328 S.E.2d at 578.
190. Id. at 887, 328 S.E.2d at 579.
191. Id.
192. 173 Ga. App. 898, 328 S.E.2d 580 (1985).
193. Id. at 900, 328 S.E.2d at 582.
194. Id. at 899, 328 S.E.2d at 581 (quoting Alterman Foods v. Ligon, 246 Ga. 620, 622,
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The court of appeals reversed the denial of summary judgment to a
defendant-homeowner in Evans v. Parker.195 Plaintiff, a social guest,
slipped and fell in defendant's driveway, which was covered with ice and
snow from a severe snow storm six days earlier. The injury occurred when
plaintiff was exiting the premises by walking the same route that he had
customarily used in the past.'" The court held that a licensee cannot re-
cover by showing that defendant was merely negligent. The licensee must
show that the defendant willfully and wantonly injured him.197 In the ab-
sence of any question of fact concerning willful or wanton action on the
part of the owner, summary judgment for defendant was appropriate. 1 8

B. Libel and Slander

Defamation can result from either the printed word, constituting libel,
or the spoken word, constituting slander. During the survey period, slan-
der was the type of defamation most frequently seen. Slander is defined
as "imputing to another a crime punishable by law;. . .Making charges
against another in reference to his trade, office, or profession which are
calculated to injure him therein . . . ."I Concerning actions against
mercantile establishments, the success or failure of a case may depend
upon the care taken in pleading specific allegations. In several reported
cases, a corporate defendant has been able to emerge victorious from a
slander suit on the mere affidavit of his corporate officer that the agent or
employee who spoke the slanderous words was neither directed nor au-
thorized by the corporation to speak the words in question.

In Mulherin v. Globe Oil Co.,2
00 plaintiff brought suit against Globe Oil

Co. alleging that plaintiff was a part-time employee of defendant until
defendant terminated her employment. Her supervisor told her that he
terminated her employment because defendant was no longer interested
in using part-time help. Plaintiff alleged that a few days later, the super-
visor informed one of her coworkers that defendant had fired plaintiff
because defendant received an anonymous letter accusing plaintiff of be-
ing a thief. 201 Plaintiff alleged that by so informing the coworker, defen-
dant had orally published a libel against plaintiffY'2

Following discovery, defendant moved for summary judgment sup-

272 S.E.2d 327, 329 (1980)).
195. 172 Ga. App. 416, 323 S.E.2d 276 (1984).
196. Id. at 416, 323 S.E.2d at 276-77.
197. Id. at 417, 323 S.E.2d at 277.
198. Id.
199. O.C.G.A. § 51-5-4 (Michie 1982).
200. 173 Ga. App. 790, 328 S.E.2d 406 (1985).
201. Id. at 790, 328 S.E.2d at 407.
202. Id.
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ported by the affidavits of defendant's area and zone managers. 03 In their
affidavits, the managers averred that defendant never received any corre-
spondence concerning plaintiff, and that defendant had not directed or
authorized plaintiff's supervisor to make any statements concerning the
release or dismissal of plaintiff. The trial court granted summary judg-
ment for defendant.20

The court of appeals held that a corporation is not liable for damages
resulting from the speaking of false, malicious, or defamatory words by
one of its agents, even if the speaker was acting for the benefit of the
corporation and within the scope of the duties of his agency, unless it
affirmatively appears that the corporation expressly had authorized or di-
rected the agent to speak the words in question.205 The court went on to
note that in libel actions, the usual rules of respondeat superior apply,
making an employer liable for torts an employee commits while acting
within the scope of his employment.2 " The court of appeals reversed
summary judgment, however, since an issue of fact existed concerning
whether or not defendant received the libelous letter and whether defen-
dant's agent orally published the letter.2 0 7

In a slander case in which a corporation imputed a crime punishable by
law to another,20 8 the court of appeals affirmed a directed verdict for the
defendant-corporation. In Anderson v. Housing Authority of Atlanta,20,
plaintiff alleged that defendant-employee had imputed that plaintiff had
been suspended for theft of gasoline.2 10 The court reversed the directed
verdict for the individual defendant who imputed the crime to plaintiff.211,
In affirming the directed verdict for the defendant-corporation, the court
held that: "[A) corporation is not liable for the slanderous utterances of
an agent acting within the scope of his employment, unless it afrma-
tively appears that the agent was expressly directed or authorized to slan-
der the plaintiff." ' 2

In Revco Discount Drug Centers, Inc. v. Famble,213 plaintiff entered a

203. Id.
204. id.
205. Id. at 790-91, 328 S.E.2d at 407-08 (citing Garren v. Southland Corp., 237 Ga. 484,

485, 228 S.E.2d 870, 870 (1976)).
206. 173 Ga. App. at 791, 328 S.E.2d at 408 (citing Garren v. Southland Corp., 237 Ga.

484, 485, 228 S.E.2d 870, 870 (1976)).
207. 173 Ga. App. at 791-92, 328 S.E.2d at 408.
208. See O.C.G.A. § 51-5-4 (Michie 1982).
209. 171 Ga. App. 841, 321 S.E.2d 378 (1984).
210. Id. at 841, 321 S.E.2d at 378.
211. Id. at 843, 321 S.E.2d at 380.
212. Id. (quoting Garren v. Southland Corp., 237 Ga. 484, 485, 228 S.E.2d 870, 871

(1976)).
213. 173 Ga. App. 330, 326 S.E.2d 532 (1985).
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Revco Discount Drug Center to have a prescription filled. An employee of
Revco approached plaintiff, accused him of previously stealing batteries
from the store, and told him that the store had prohibited him from re-
turning to the store in the future."" Plaintiff initiated an action against
the employee and Revco, alleging that the accusations were slanderous
and designed and calculated to cause him harm and injury. Following a
jury trial and verdict, the court entered judgment in favor of plaintiff.21

5

Defendants moved for directed verdict at the close of plaintiff's evi-
dence on the ground that there was no evidence that the employee's re-
marks had been overheard; therefore, there was no publication, which is
indispensable to recovery for slander.2 16 Plaintiff had testified at trial that
at the time the remarks were made, two other customers were within
hearing distance and naturally overheard the remarks. He further testi-
fied that the store cashier and pharmacist were nearby and that the cash-
ier acknowledged at the time of the incident that she had heard the con-
versation.2 1

" Although the pharmacist testified that he had not heard the
conversation, and the cashier testified that she did not recall having
heard the conversation, the court held that the evidence was sufficient to
authorize a finding of publication.2 18

Plaintiff also relied upon the theory of liability that Revco's actions
constituted tortious misconduct.2 19 Under this theory, the misconduct
concerns elements of slander, but the gist of the right of recovery is not
based on slander. It is based on the right of the invitee to be protected
from any tortious misconduct on the part of the corporation, from its
agents and employees, acting within the scope of their duties and about
their master's business.22 0 Defendant Revco asserted that a corporation
cannot be liable for the tortious misconduct of its employees when that
tortious misconduct concerns the elements of slander, unless it is shown
that the words spoken were expressly authorized by the corporation.22 1

The court of appeals noted that while the corporation would not be liable
for slanderous utterances of its employees under a slander theory, plain-
tiff's cause against the corporation rested not on slander, but on the the-
ory that a business invitor owes a duty to the public to protect its invitees
from abusive language and conduct.2 22

214. Id. at 330, 326 S.E.2d at 533.
215. Id.
216. Id. at 331, 326 S.E.2d at 533.
217. Id. at 331, 326 S.E.2d at 533-34.
218. Id.
219. Id. at 331, 326 S.E.2d at 534.
220. Id.
221. Id. at 332, 326 S.E.2d at 534.
222. Id.
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In Jones v. Thornton,"" an action for invasion of privacy and libel,
plaintiff sued her physician to recover damages based on his compliance
with a discovery request. The request sought release of her medical
records in connection with a previous personal injury action brought by
plaintiff.'24 The court held that the physician was immune from liability
for invasion of plaintiff's privacy pursuant to a Georgia statute that pro-
vides: "'Any person, corporation, authority, or other legal entity acting
in good faith shall be immune from liability for the transmission, receipt,
or use of medical matter disclosed pursuant to laws requiring disclosure
.... I "22 The court of appeals pointed out that the defendant-physician
was 'lucky' since the trial court's review of the documents produced fell
within the parameters of the statute. The court stated that "'once a pa-
tient places his care and treatment at issue in a civil proceeding, there no
longer remains any restraint upon a doctor in the release of medical infor-
mation concerning the patient within the parameters of the
complaint.' "1220

In Clayton v. Macon Telegraph Publishing Co.,2 2 7 the defendant-news-
paper raised a defense of privilege under Official Code of Georgia Anno-
tated section 51-5-7(7) in order to overcome plaintiffs' allegations of li-
bel.' In affirming summary judgment for defendant, the court pointed to
defendant's affidavit in support of the motion for summary judgment:

[T]he author of the article stated that he had never heard of [plaintiffs]
before they complained about the article and photograph; that he had
never had any hostility or animosity toward [plaintiffs] at any time; that
he had never borne them any malice of any kind; that he had not known
the identity of the occupants of the house partially shown in the photo at
the time he wrote the article; and that the article was not written with
any thought that it could do harm to the occupants of the house.""

The court found that this affidavit pierced the pleadings of plaintiff con-
cerning malice and shifted the burden back to plaintiff to prove actual
malice.23 0 Plaintiff presented no contradictory evidence, and the court af-
firmed summary judgment.231

223. 172 Ga. App. 412, 323 S.E.2d 217 (1984).
224. Id. at 412, 323 S.E.2d at 218.
225. Id. at 413, 323 S.E.2d at 218 (quoting O.C.G.A. § 24-9-44 (Michie 1982)).
226. 172 Ga. App. at 413, 323 S.E.2d at 218 (quoting Orr v. Sievert, 162 Ga. App. 677,

679-80, 292 S.E.2d 548, 550 (1982)).
227. 173 Ga. App. 466, 326 S.E.2d 789 (1985).
228. Id. at 466, 326 S.E.2d at 789-90.
229. Id. at 467, 326 S.E.2d at 790.
230. Id.
231. Id.

19851



MERCER LAW REVIEW

C. Malicious Prosecution

"A criminal prosecution which is carried on maliciously and without
any probable cause and which causes damage to the person prosecuted
shall give a cause of action."233 In Atlantic Zayre, Inc. v. Williams,23
plaintiff sued Zayre for malicious prosecution, false arrest, and false im-
prisonment. The charges stemmed from an alleged shoplifting incident at
one of Zayre's stores.2 4 Plaintiff had purchased the wrong light dimmer
switch and returned the following day with a friend to exchange the
switch for a correct one. The incorrect switch, restapled in its box, was in
plaintiff's pants pocket. After comparing the incorrect switch with the
correct dimmer switch, plaintiff put the incorrect switch back in his
pocket and proceeded to the cash register to exchange the switches.
Plaintiff had failed to bring his purchase receipt and because the correct
switch was more expensive, he decided not to buy it.' s ' He placed the new
switch on a shelf behind the cash register and paid for some other items.

As plaintiff was walking out of the store, defendant's security officer
grabbed plaintiff by his pants pocket and ripped it.23 Plaintiff was taken
to the security office where he explained what had occurred to both the
security officer and the store's security manager. The security manager
accompanied plaintiff to the checkout counter where the correct switch
was found and despite plaintiff's explanation, the store pressed shoplift-
ing charges.2 37 Plaintiff was taken to a police car in front of the store
where he sat for fifteen minutes while the police officer, who had been
called by defendant's employees, ticketed him. Zayre dropped criminal
charges against plaintiff approximately one week later.'"

Appealing the jury verdict in favor of plaintiff in the amount of
$10,000, Zayre contended that there was no evidence to support the ver-
dict and judgment.2 ' The court held that in an action for malicious pros-
ecution, the question is not whether the alleged shoplifter was guilty, but
whether the defendant had reasonable cause to believe the plaintiff was
shoplifting. In other words, were there circumstances that would create in
the mind of the defendant a reasonable belief that there was probable
cause for the prosecution.240 The security officer's testimony that: "[M~y
shoplifters I bust, I don't let them go free. I always prosecute," was suffi-

232. O.C.G.A. § 51-7-40 (Michie 1982).
233. 172 Ga. App. 43, 322 S.E.2d 83 (1984).
234. Id. at 43, 322 S.E.2d at 84.
235. Id.
236. Id.
237. Id. at 43, 322 S.E.2d at 84-85.
238. Id. at 43, 322 S.E.2d at 85,
239. Id. at 44, 322 S.E.2d at 85.
240. Id.
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cient evidence from which the jury could determine malice.2 ' The court
affirmed the verdict for plaintiff.2 42

The court of appeals reversed the summary judgment for the defen-
dant-cable television service in Cross v. Cablevision, Inc.,24 3 in which an
issue of material fact remained concerning the absence of probable cause
for prosecution of plaintiff.2 4

4 Plaintiff had been arrested for the offense
of avoiding charges for use of cable television services, but Cablevision of
Augusta dismissed the criminal prosecution of plaintiff prior to trial.4 5

After plaintiff initiated action for malicious prosecution, the trial court
granted defendant's motion for summary judgment. It held that the testi-
mony of two of the Cablevision employees, who discovered an illegal cable
installation running to plaintiff's mobile home, was sufficient to pierce
plaintiff's pleadings and establish, as a matter of law, probable cause for
the prosecution of plaintiff." Defendant's employee, who swore out the
arrest warrant, testified that after finding the illicit cable television in-
stallation, he asked the manager of the mobile home park who the resi-
dent of the trailer in question was, and learned that the lease was in the
name of plaintiff. The deposition of the manager of the mobile home park
sets forth her testimony that there had been no inquiry concerning plain-
tiff by defendant's employees.24 7 The court of appeals reversed summary
judgment for defendant, holding that the credibility of defendant's em-
ployees was placed in issue in the case and, therefore, issues of material
fact remained for jury determination.48

In Ricks v. American Parts System, Inc. ,249 plaintiff alleged that he
had been maliciously prosecuted, illegally arrested, and falsely impris-
oned at the instigation of American Parts System.2 60 The jury returned a
verdict in favor of plaintiff, and the trial court granted defendant's mo-
tion for judgment notwithstanding the verdict. 2'1

The evidence showed that an employee of American Parts System, Inc.,
requested the presence of a police officer at the time defendant had
scheduled plaintiff to be terminated from his employment. The employee
feared that plaintiff, who was known to carry a gun, would become vio-

241. Id. at 45, 322 S.E.2d at 86.
242. Id. at 47, 322 S.E.2d at 87.
243. 172 Ga. App. 530, 531, 323 S.E.2d 713, 715 (1984).
244. Id. at 530, 323 S.E.2d at 714.
245. Id.
246. Id.
247. Id.
248. Id. at 531, 323 S.E.2d at 714-15.
249. 173 Ga. App. 642, 327 S.E.2d 518 (1985).
250. Id. at 642, 327 S.E.2d at 518.
251. Id.
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lent.252 The police officer arrested plaintiff for carrying a concealed
weapon without a license and testified at the time of trial that "I did
believe he was carrying a concealed weapon at the time I arrested him. '

1
5

3

Although statements made by defendant's agent concerning plaintiff's al-
leged violent nature may have influenced the police officer to take plain-
tiff into custody rather than issue a citation, the police officer testified
that she arrested plaintiff only for crimes she herself had verified and
because she believed he was committing those crimes.2 4

The court of appeals, in affirming the trial court's grant of judgment
notwithstanding the verdict to defendant, stated:

The law draws a fine line of demarcation between cases where a party
directly or indirectly urges a law enforcement official to begin criminal
proceedings and cases where a party merely relays facts to an official who
then makes an independent decision to arrest or prosecute. In the former
case, there is potential liability for false imprisonment or malicious pros-
ecution [cits.]; in the latter case, there is not .... 25

IV. HODGE PODGE

A. Accident

The instances in which the courts have held a jury charge on accident
to be appropriate have diminished considerably. This makes the request
for this charge on behalf of the defendant an invitation to reversal should
a defendant's verdict result. In Pelt v. Hutchinson,2" the court of appeals
reversed a jury verdict in favor of defendant who was in an automobile
collision, because of an unauthorized charge on accident.25 7 The court
held that: "'The defense of accident in this state is to be confined to its
strict sense as an occurrence which takes place in the absence of negli-
gence and for which no one would be liable.' ",268 In Pelt, plaintiffs were
passengers in a vehicle that was struck in the rear by defendant. Traffic
was heavy, and defendant had glanced over at a child in the car and could
not stop in time to keep from striking plaintiffs' vehicle.2 5 ' The court held
that there was no evidence of accident and, therefore, the jury charge

252. Id. at 643, 327 S.E.2d at 519.
253. Id.
254. Id.
255. Id. at 643, 327 S.E.2d at 518-19.
256. 170 Ga. App. 408, 317 S.E.2d 217 (1984).
257. Id. at 409, 319 S.E.2d at 218.
258. Id. at 408, 317 S.E.2d at 218 (emphasis in original) (quoting Chadwick v. Miller, 169

Ga. App. 338, 344, 312 S.E.2d 835, 840 (1983)).
259. 170 Ga. App. at 408-09, 317 S.E.2d at 217-18.
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constituted reversible error.26

The court of appeals also used an accident charge as the basis for the
reversal of a defendant's verdict in Horn Cos. v. Batchelor.26 Plaintiff,
the owner of an apartment complex, sued an apartment occupant for
damages resulting from a fire that started on the patio of defendant's
apartment.26 2 Plaintiff contended that the blaze resulted from inadequate
ventilation of a kerosene heater that defendant had placed in a home-
made greenhouse constructed by defendant on his apartment patio.2 "
The trial court charged the jury on legal accident, as "an event which
occurred without the failure of either party to exercise the due care re-
quired of that party." 2'64 In reversing the verdict for defendant, the court
held that defendant's defense of accident was partially based on the pos-
sibility of the involvement of a third party, and it was, therefore, error to
give the charge on accident.20 The 'third party' referred to by the court
was apparently the manufacturer or installer of the kerosene heater. De-
fendant maintained that an accident charge was authorized as long as
neither of the parties to the action failed to exercise due care.2 "

The court of appeals held a charge on legal accident to be correct,
under the facts, in the case of Reed v. Heffernan.2 6

7 Defendant contended
that he lost control of his vehicle and crashed head on into an oncoming
car because of wet road conditions. He testified that these conditions re-
sulted in his car hydroplaning through no negligence of his own, and that
the death of the driver of the other car resulted wholly from an acci-
dent.206 The court of appeals held that the trial court correctly charged
the jury on the issue of negligence by charging them that an incident
must be wholly free from negligence or it cannot be a legal accident.209
Under the facts presented to the jury, it was authorized under the alter-
natives submitted by the evidence, to find that the collision was not
caused proximately by negligence, but could have resulted from an un-
foreseen or unexplained cause .1 7

260. Id. at 409, 317 S.E.2d at 218.
261. 171 Ga. App. 838, 321 S.E.2d 399 (1984).
262. Id. at 838, 321 S.E.2d at 400.
263. Id.
264. Id. at 840, 321 S.E.2d at 401.
265. Id.
266. Id.
267. 171 Ga. App. 83, 318 S.E.2d 700 (1984).
268. Id. at 83, 318 S.E.2d at 702.
269. Id. at 87, 318 S.E.2d at 705.
270. Id.
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B. Negligent Supply of Alcohol to Minor

During the survey period, the Georgia Supreme Court issued an opin-
ion with ramifications that may ultimately be widespread or limited very
narrowly to the facts of a particular case. In Sutter v. Hutchings,'7 1 the
supreme court granted certiorari to decide the following question:

Would a jury be authorized to find that a person who furnished alcohol
to a noticeably intoxicated person under the legal drinking age, knowing
that such person would soon be driving his or her car, is liable in tort to
a third person injured by the negligence of the intoxicated driver?' 7'

The court of appeals held that the injured person's widow and estate had
no cause of action against the one who furnished the alcohol.13

Carlton Turner, a seventeen-year-old, struck a car driven by David Sut-
ter, who died of injuries he received in the collision. Turner had just left
the residence of Mrs. Susan Hutchings, where Turner had been a guest at
a party given by Mrs. Hutchings' seventeen-year-old daughter. Mrs.
Hutchings was aware that the guests were drinking beer and even joined
a group of guests who were sitting at the breakfast table playing a game
called 'quarters.'3 7 4 The object of the game was to get the participants to
drink beer. In her deposition, Mrs. Hutchings testified that she saw Tur-
ner leave her home, but did not notice that he was intoxicated. A guest at
the party disputed this fact by an affidavit which stated that when Tur-
ner began to leave the party, Mrs. Hutchings asked him if he was able to
drive safely. The guest stated that Mrs. Hutchings expressed concern to
him about Turner's condition, after Turner had left the party.27

Bonnie Sutter, individually and as executrix of her husband's estate,
filed an action against Turner and his stepfather under the family pur-
pose doctrine, to recover damages for the wrongful death of her husband
and for medical expenses incurred as a result of his injuries.27 6 Turner
was driving his stepfather's vehicle at the time of the incident. Mrs. Sut-
ter later added Mrs. Hutchings and her daughter, Elizabeth Hutchings, as
defendants. Mrs. Sutter alleged that the Hutchings were negligent in fur-
nishing alcoholic beverages to Turner and allowing him to become intoxi-
cated, and then letting him drive a car away from their home. Turner and
his stepfather each filed cross-claims against Mrs. Hutchings and Eliza-
beth, asserting that if Turner was found to be negligent, the Hutchings

271. 254 Ga. 194, 327 S.E.2d 716 (1985).
272. Id. at 194, 327 S.E.2d at 716.
273. Sutter v. Turner, 172 Ga. App. 777, 325 S.E.2d 384 (1984), rev'd sub norm. Sutter v.

Hutchings, 254 Ga. 194, 327 S.E.2d 716 (1985).
274. 172 Ga. App. at 778, 325 S.E.2d at 385.
275. Id.
276. Id.
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would be joint tortfeasors and also liable.27' The trial court granted sum-
mary judgment to the Hutchings in the action for damages Mrs. Sutter
had brought against the Hutchings." The trial court denied the Hutch-
ings' motion for summary judgment on the cross-claims of Turner and his
stepfather.2 7 ' The court of appeals affirmed summary judgment against
Mrs. Sutter in her action against the Hutchings, and reversed the denial
of summary judgment in the cross-claims of Turner and his stepfather.280

The supreme court, after granting certiorari, looked to the traditional
formula setting forth the elements of negligence. The court found that
the defendant-hostess and her daughter owed a duty to those using the
highways not to subject them to an unreasonable risk of harm by furnish-
ing alcohol to a person under nineteen years of age,281 who was noticeably
intoxicated, and who these defendants knew would soon be driving his
car.2 2 With respect to proximate cause, the court held that when one pro-
vides alcohol to a noticeably intoxicated seventeen-year-old, knowing that
he will soon be driving his car, it is foreseeable to the provider that the
consumer will drive while intoxicated. Thus, a jury would be authorized
to find that it is forseeable to the provider that the intoxicated driver
may injure someone.28

3 The court held that, as between the minor driver,
the hostess, and her daughter, the rule is that the consumer of alcohol
cannot recover from the provider damages for injuries to a third person
caused by the consumer.2 '

C. Dog Bite

The legislature amended the Georgia statute relating to dog bite,28s ef-
fective July 1, 1985. The statute as amended provides that it shall be
sufficient to prove a vicious propensity if it is shown that the animal was
required by governmental ordinance to be at heel or on a leash, but was
not so restrained at the time of injury. Such proof establishes liability for
personal injury caused by a vicious or dangerous animal.29 This amend-
ment takes away the 'first bite' rule in circumstances that fall within the
parameters of the statute. The supreme court originally endorsed the first

277. Id.
278. Id. at 779, 325 S.E.2d at 385.
279. Id.

280. Id. at 782-83, 325 S.E.2d at 388.
281. The legal drinking age at this time was 19. See 1981 Ga. Laws 732.
282. 254 Ga. at 197, 327 S.E.2d at 719.
283. Id. at 198, 327 S.E.2d at 719.
284. Id. at 199, 327 S.E.2d at 720.
285. O.C.G.A. § 51-2-7 (Michie Supp. 1985).
286. Id.
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bite rule over eighty years ago. 8
7

Before the amendment took effect, there were two cases reported that
upheld the 'first bite' rule. In Wells v. Beach,28' a Great Dane owned by
defendant bit plaintiff. The incident occurred on defendant's property
when plaintiff ran into the yard from her adjoining property to investi-
gate loud noises. A dog fight in which defendant's dog had been involved
had caused these noises.2

8
9 At the close of plaintiff's evidence, the trial

court granted defendant's motion for directed verdict, which was affirmed
on appeal.29

0 The court of appeals held that a review of the transcript
revealed that allegations of prior attacks upon humans by defendant's
dog were supported only by hearsay and, thus, the allegations remained
unproven .2

1

In Smith v. Culver, 29
2 a pit bulldog left unattended and chained to a

tree on defendant's property, attacked and injured plaintiff. Defendants
moved for summary judgment on the basis that they were unaware of any
vicious or dangerous character of the dog prior to the incident. The trial
court denied the motion.2 93 On appeal, the court of appeals held that
summary judgment should have been granted since the only evidence of
prior incidents involving defendant's dog came from hearsay testimony
and had no probative value.'

It does not appear from the facts presented in Wells and Smith, that
the above discussed amendment to the statute would require a different
result from that reached in those cases. In Wells, the incident occurred on
defendant's property, but there is no indication concerning whether the
animal was restrained either by a fence or a chain. The dog in Smith was
chained on defendant's property. The amendment to the statute will
eliminate the 'first bite' rule in circumstances when the dog is required by
local ordinance to be at heel or on a leash.

D. Negligent Entrustment

In Cherry v. Kelly Services, Inc.,"5 a truck driven by Craig Campbell
collided with plaintiff's vehicle, injuring her. Sands & Company (Sands)
had hired Campbell from Kelly Services, Inc. (Kelly), a temporary per-
sonnel employment agency, for the temporary position of mailroom clerk.

287. Harvey v. Buchanan, 121 Ga. 384, 49 S.E. 281 (1904).
288. 169 Ga. App. 736, 315 S.E.2d 23 (1984).
289. Id. at 736, 315 S.E.2d at 23.
290. Id. at 737, 315 S.E.2d at 24.
291. Id. at 736-37, 315 S.E.2d at 23.
292. 172 Ga. App. 183, 322 S.E.2d 294 (1984).
293. Id. at 183, 322 S.E.2d at 294.
294. Id. at 184, 322 S.E.2d at 295.
295. 171 Ga. App. 235, 319 S.E.2d 463 (1984).
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Cherry brought suit against Campbell, Sands, and Kelly,2"
The trial court granted Kelly's motion for summary judgment on the

issue of agency and negligent entrustment, but denied it on the issue of
negligent hiring. Cherry appealed the grant of summary judgment in
favor of Kelly on the negligent entrustment issue, and Kelly cross-ap-
pealed the denial of its motion for summary judgment bn the issue of
negligent hiring.297

The court of appeals affirmed the trial court, holding that plaintiff
presented no evidence to show that Kelly had actual knowledge of a pat-
tern of reckless driving.298 The court also held there were no facts from
which this knowledge could be reasonably inferred in order to preserve
that issue for jury determination. Thus, there was no negligent entrust-
ment by Kelly.'" On the issue of negligent hiring, the court noted: "The
standard in negligent hiring cases is whether 'the hirer knew, or in the
exercise of ordinary care should have known, that the servant was incom-
petent and that the incompetency resulted in damage to the party to
whom the servant was hired."'"** The evidence did not demand a finding
as a matter of law that Kelly had exercised due care in hiring
Campbell. 0 1

In Bonney Motor Express, Inc. v. Yates,302 defendant Yates was in-
volved in a collision with a vehicle belonging to Bonney Motor Express,
Inc.'0 At the time of the collision, Yates was driving a demonstrator au-
tomobile provided to him as part of his compensation as a salesman for
codefendant, Wade Ford. Plaintiff sued Yates and his employer, alleging
theories of respondeat superior and negligent entrustment against Wade
Ford. o'"

The trial court granted summary judgment to Wade Ford on both
counts, and that decision was affirmed by the court of appeals. 05 With
respect to the issue of negligent entrustment, the court found no evidence
in the records that Wade Ford had actual knowledge of Yates' driving
record. Plaintiff must prove this knowledge in order to sustain an action
for negligent entrustment.3"

296. Id. at 235, 319 S.E.2d at 463-64.
297. Id. at 235, 319 S.E.2d at 464.
298. Id. at 236, 319 S.E.2d at 464.
299. Id.
300. Id. (quoting Georgia Elec. Co. v. Smith, 108 Ga. App. 851, 851, 134 S.E.2d 840, 841-

42 (1964) (emphasis in original)).
301. 171 Ga. App. at 236, 319 S.E.2d at 464.
302. 171 Ga. App. 754, 320 S.E.2d 844 (1984).
303. Id. at 754, 320 S.E.2d at 844-45.
304. Id. at 754-55, 320 S.E.2d at 845.
305. Id. at 755-56, 320 S.E.2d at 846.
306. Id. at 755, 320 S.E.2d at 846.
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E. Res Ipsa Loquitur

In Southern Bell Telephone & Telegraph Co. v. LaRoche,"" plaintiff
was using a pay telephone owned by Southern Bell and located on the
premises of Big Star Foods308 The unit fell from the wall and struck
plaintiff's foot, fracturing one of his toes. Upon trial of the case, the jury
returned a verdict against Southern Bell, but in favor of defendant Big
Star.

30
9

Southern Bell appealed, contending the trial court erred in charging
the jury on the doctrine of res ipsa loquitur.3 10 The evidence showed that
the telephone had been installed one year earlier by an employee of
Southern Bell. The comanager of the store stated that the phone had not
been the subject of any problems or complaints prior to the occurrence.3 1 1

The court of appeals held that it was reversible error to charge res ipsa
loquitur since the evidence showed that a heavy object, such as a pay
telephone, cannot be securely fastened to a particle board wall by ordi-
nary wood screws, as was done in this case.3 12 Since there was evidence
showing negligence on the part of defendant, Southern Bell, it was error
to charge on res ipsa loquitur. That doctrine only applies of necessity in
cases when there is no evidence of consequence showing negligence on the
part of the defendant.31

F. Wrongful Death

A portion of the Georgia Wrongful Death Act 3 " was declared unconsti-
tutional in Tolbert v. Murrell.31 The court determined the constitution-
ality of Official Code of Georgia Annotated section 51-4-2, which provides
that upon the wrongful death of the husband or father, the widow may
recover full value of the life of the decedent.3 1

6 Official Code of Georgia
Annotated section 51-4-3 provides that if the mother is killed, the hus-
band and the children may recover full value of the life of the dece-
dent.3 1 7 This latter section favors the children of a deceased mother leav-
ing a husband over children of a deceased father leaving a wife.

The supreme court held that "because the rights of children whose

307. 173 Ga. App. 298, 325 S.E.2d 908 (1985).
308. Id. at 298, 325 S.E.2d at 909.
309. Id.
310. Id.
311. Id.
312. Id. at 299, 325 S.E.2d at 910.
313. Id.
314. O.C.G.A. § 51-4-2 (Michie 1982 & Supp. 1985).
315. 253 Ga. 566, 322 S.E.2d 487 (1984).
316. O.C.G.A. § 51-4-2 (Michie 1982 & Supp. 1985).
317. Id. § 51-4-3 (Michie 1982 & Supp. 1985), repealed by 1985 Ga. Laws 1253.



mothers have been wrongfully killed are protected by [section] 51-4-3 in
ways in which the rights of children whose fathers have been wrongfully
killed are not protected, . .. [section] 51-4-2 deprives children of de-
ceased fathers who leave widows equal protection of law in violation of
[the Constitution of the State of Georgia]." 8, Henceforth, children of de-
ceased fathers who leave widows shall be afforded the rights afforded chil-
dren under section 51-4-3.319

Pursuant to the holding in Tolbert, the Georgia General Assembly
amended code section 51-4-2.320 The section now provides that the civil
recovery for the wrongful death of either parent or either spouse shall be
on the same basis as formerly provided for recovery for the death of a
father or husband.32

1

G. Family Purpose Doctrine

The courts discussed the family purpose doctrine'2 in several cases
during the survey period. In Keith v. Carter, 323 the court held that "'...
a mere showing that the vehicle was registered in the father's name and
utilized by a family member is alone not sufficient to establish this to be a
family purpose car.'"" Plaintiff brought an action for personal injuries
that she sustained when struck by a vehicle owned by Clifford Carter.
Carter's vehicle was being driven by his son, Ronald Carter, with his fa-
ther's express permission. Plaintiff sought to impute negligence liability
to the father under the family purpose doctrine. Plaintiff alleged that the
father provided the vehicle being driven by his son at the time of the
collision for his pleasure, comfort, and convenience, and that the son was
driving it for a family purpose. Clifford Carter purchased the vehicle and
gave it to his son as a high school graduation gift.382 The vehicle's title
was in Clifford Carter's name because his son was a minor at the time he
received the car. From the time he was given the car, Ronald had paid all
operational, maintenance, and repair costs, as well as insurance premiums
and registration fees for the vehicle. 1

2

The lower court granted summary judgment to the defendant-father

318. 253 Ga. at 571, 322 S.E.2d at 492. See GA. CONST. art. I, § 1, para. 2.
319. 253 Ga. at 571, 322 S.E.2d at 492.
320. O.C.G.A, § 51-4-2 (Michie Supp. 1985).
321. Id.
322. O.C.G.A. § 51-2-2 (Michie 1982).
323. 172 Ga. App. 588, 323 S.E.2d 886 (1984).
324. Id. at 589, 323 S.E.2d at 887 (quoting Durrett v. Farrar, 130 Ga. App. 298, 300-01,

203 S.E.2d 265, 268, revd sub nom. Smith v. Telecable, Inc., 238 Ga. 559, 234 S.E.2d 24
(1973)).

325. 172 Ga. App. at 588, 323 S.E.2d at 887.
326. Id.
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and the court of appeals affirmed. The court held that: "To come within
the application of the [family purpose] doctrine, the defendant must own
the automobile, or at least have some recognized property interest in it or
supply it, and he must have made it available for family use, rather than
for use in his business. .. ,,"37 The court also stated that ". . . the prin-
cipal factor is authority and control of the vehicle, and this is not necessa-
rily determined by title to the vehicle or payment for the expenses of
operation. '"3's The court held that "agency, not ownership, is the test of
liability."' '

In Buice v. White,85 0 a different panel in the court of appeals found a
jury question to exist concerning the wife's liability under the family pur-
pose doctrine, and reversed a grant of summary judgment to defendant's
wife.3 1 Plaintiff's wife died as the result of injuries received in an inci-
dent when her automobile collided with a pickup truck operated by
Thomas White, Jr., husband of Helen White. The pickup truck was titled
jointly in the names of both Mr. and Mrs. White.38 The truck was pur-
chased while both defendants were receiving disability benefits from the
Veteran's Administration and Social Security Administration. Mrs. White
testified by deposition that the truck was a family vehicle that they had
purchased for her husband to have something to drive. She also stated
that the trade-in vehicle used in the purchase of the truck belonged to
her, and that the insurance policy for the truck was in her name only.38 3

The court found an issue of fact existed concerning the family purpose
doctrine, and held that "'[to come within the application of the doc-
trine, the defendant must own the automobile, or at least have some rec-
ognized property interest in it or supply it, and he must have made it
available for family use, rather than for use in his business.' ,,33 The
court said:

In order to qualify as a provider under the family purpose doctrine, one
must be the principal mover, one who intends to provide for another or
others the particular thing, the automobile, and takes steps on his own
responsibility to see the consummation of the transaction, and contribute
substantially of his own means toward that end without expectation of
reimbursement or compensation.335

327. Id. at 589, 323 S.E.2d at 887.
328. Id.
329. Id. (citations omitted).
330. 172 Ga. App. 634, 324 S.E.2d 203 (1984).
331. Id. at 635, 324 S.E.2d at 204.
332. Id. at 634, 324 S.E.2d at 204.
333. Id.
334. Id. (quoting Finnocchio v. Lunsford, 129 Ga. App. 694, 694, 201 S.E.2d 1, 3 (1973)).
335. 172 Ga. App. at 635, 324 S.E.2d at 204 (quoting Smith v. Simpson, 260 N.C. 601,
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The holdings in Keith and Buice are consistent in spite of different
results. Both panels of the court of appeals cited as the basis for their
opinions, the tests required for the application of the family purpose
doctrine.

H. Damages

In Oglethorpe Realty Co. v. Hazzard,3 6 the trial court allowed plaintiff
to give opinion evidence concerning the value of her property before and
after a flood. She based her opinion upon the estimates, comparisons,
opinions of others, and her own experiences with the flooding of her
house. 3

7 The court held that: "'One need not be an expert or dealer in
the article in question but may testify as to its value if he has had an
opportunity for forming a correct opinion.' ,",

In Michaels v. Kroger Co.,"' the trial court excluded evidence of plain-
tiff's earnings on the ground that the best evidence would be income tax
returns.340 Plaintiff had worked as a file clerk and for Avon for four years.
She then worked at a health food store. Later, after her divorce, she did
interior design work. When her grandmother died, leaving her with an
inheritance, she started doing freelance modeling. She had been selected
to be on Mademoiselle's Career Merchandising Board and had modeled
for Prudential."1

The trial court refused to permit evidence of money earned by her free-
lance modeling, even though she testified she worked two or three days
for a dental convention at $100 per day and modeled fashion clothing at
the Merchandise Mart at $35 to $45 per day. In summary, during 1979
she worked ten shows, each lasting from two to three days and with com-
pensation from $35 to $100 per day, prior to her injury. The trial court
refused to allow plaintiff to testify concerning her diminished earning ca-
pacity, including her loss of earnings as a model, as well as the testimony
of plaintiff's economist."'

The court of appeals reversed, holding that the essential fact to be
proved was neither the existence nor the content of a writing, such as an
income tax return. The plaintiff must prove the existence of the indepen-
dent fact of the amount she earned during the past year."34 The opinion

611, 133 S.E.2d 474, 482 (1963)).
336. 172 Ga. App. 98, 321 S.E.2d 820 (1984).
337. Id. at 99, 321 S.E.2d at 822.
338. Id. (quoting Hoard v. Wiley, 133 Ga. App. 328, 332, 147 S.E.2d 782, 785 (1966)).
339. 172 Ga. App. 280, 322 S.E.2d 903 (1984).
340. Id. at 281, 322 S.E.2d at 905.
341. Id. at 280-81, 322 S.E.2d at 904.
342. Id. at 281, 322 S.E.2d at 905.
343. Id. at 284, 322 S.E.2d at 907.
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in Michaels contains a lengthy discussion by the court of appeals of the
evidence presented by plaintiff at the time of trial. It also contains the
current status of Georgia law concerning the admissibility of evidence of
lost earnings. 4

In Ray v. Stinson, " ' a jury awarded plaintiff $10,000 for special dam-
ages and nothing for pain and suffering. The court of appeals affirmed the
judgment holding that the denial of damages for pain and suffering was
not inconsistent because there is no measuring rod for pain and
suffering." 6

In Johnston v. Lyon,"1 the court held that the rule against the recov-
ery of vague, speculative, or uncertain damages relates more especially to
the uncertainty surrounding the cause, rather than uncertainty relating to
the measure or extent of the damages." 8 "'Mere difficulty in fixing [the]
exact amount of [damages], where proximately flowing from the alleged
injury, does not constitute a legal obstacle in the way of their allowance,
when the amount of the recovery comes within that authorized with rea-
sonable certainty by the legal evidence submitted.' ",849 Defendants had
complained that an award for loss of profits to plaintiff was erroneous
because it was speculative and remote. In Johnston, defendant's automo-
bile crashed through the plate glass window of plaintiff's restaurant, dam-
aging the glass and the metal framework. Repairs took three to four
weeks.850 The court ruled that the jury could arrive at a proper measure
of damages by comparing the average weekly sales of the restaurant for
the period the restaurant was boarded up with the three weeks before
installation of the plywood and the three weeks following its removal.351

I. Intentional Infliction of Emotional Distress

In Sossenho v. Michelin Tire Corp.,352 plaintiff brought an action for
intentional infliction of emotional distress against his former employer,
Michelin Tire Corporation. Plaintiff based his complaint on eleven inci-
dents in which his life and future employment with Michelin were
threatened.8 3 These threats occurred during the three-year period after
he had reported alleged defects in certain experimental test tires manu-

344. Id.
345. 172 Ga. App. 718, 324 S.E.2d 506 (1984), a/f'd, 254 Ga. 375, 329 S.E.2d 502 (1985).
346. 172 Ga. App. at 719, 324 S.E.2d at 508.
347. 173 Ga. App. 524, 327 S.E.2d 519 (1985).
348. Id. at 525, 327 S.E.2d at 521.
349. Id. (quoting Ayres v. John B. Daniel Co., 35 Ga. App. 511, 512, 133 S.E. 878 (1926)).
350. 173 Ga. App. at 524, 327 S.E.2d at 520.
351. Id. at 525, 327 S.E.2d at 521.
352. 172 Ga. App. 771, 324 S.E.2d 593 (1984).
353. Id. at 771, 324 S.E.2d at 594.
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factured by Michelin. Plaintiff claimed that "as a result of these threats,
he was intimidated into remaining silent, became unable to perform his
job duties, and suffered mental stress which led to the breakup of his
marriage."' The trial court granted the motion for summary judgment
filed by defendant, and the court of appeals affirmed .3 6

Plaintiff contended that genuine issues of material fact remained con-
cerning his claim of intentional infliction of emotional distress. The court
of appeals held that in order to sustain a cause of action for the tort of
intentional infliction of emotional distress, a plaintiff must show that
"'defendant's actions were so terrifying or insulting as naturally to hu-
miliate, embarrass or frighten the plaintiff.' "'6 The court held
that: "an exhaustive review of the record in this case reveals no actions
directed against appellant by appellee that amount to 'the kind of egre-
gious conduct necessary to state a claim for the intentional infliction of
emotional distress.' ,,357

354. Id,
355. Id. at 773, 324 S.E.2d at 595.
356. Id. at 772, 324 S.E.2d at 594 (quoting Georgia Power Co. v. Johnson, 155 Ga. App.

862, 863, 274 S.E.2d 17, 18 (1980)).
357. 172 Ga. App. at 772, 324 S.E.2d at 594 (quoting Thomas v. Ronald A. Edwards

Constr. Co., 163 Ga. App. 202, 205, 293 S.E.2d 383, 386 (1982)).
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