
State and Local Taxation

by John L. Coalson, Jr.*

I. LEGISLATION

A. Statutes of Limitations for Assessing Taxes

This year the legislature amended a number of Georgia revenue code
sections providing limitations periods for assessment of additional taxes
by the Department of Revenue.' The basic effect of these amendments is
to make Official Code of Georgia Annotated section 48-2-49, as amended
by the Act,2 a general statute of limitations provision that applies to all
taxes imposed under Title 48 (the Revenue Code) except when specific
limitations periods are provided elsewhere.3

The primary purpose of these changes was to eliminate the confusion
that apparently existed concerning the effect of the two-year limitations
period for deficiency assessments previously contained in the preamend-
ment version of section 48-2-49. 4 The author's understanding is that some
taxpayers raised arguments before the Department of Revenue and the
Attorney General's Office that the two-year limitations period on defi-
ciency assessments contained in the prior version of section 48-2-49 over-
rode the longer three-year limitations periods for assessments of addi-
tional income taxes and sales taxes previously contained in Official Code
of Georgia Annotated sections 48-7-825 and 48-8-64,1 respectively. By
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1. See 1985 Ga. Laws 1351 (codified as amended in O.C.G.A. §§ 48-2-49, 48-7-82, 48-8-
64, 48-9-13, and 48-9-41 (Michie 1982 & Supp. 1985).

2. O.C.G.A. § 48-2-49 (Michie Supp. 1985).
3. Id.
4. Id. § 48-2-49 (Michie 1982).
5. Id. § 48-7-82 (Michie 1982 & Supp. 1985) (concerning periods of limitation for assess-

ment of state income taxes).
6. Id. § 48-8-64 (Michie 1982 & Supp. 1985) (concerning periods of limitation for assess-

ment of sales and use taxes).
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eliminating the former two-year limitations period for deficiency assess-
ments and making section 48-2-49 a general statute of limitations for tax
assessments, the 1985 amendments seem to have ended any ambiguity
that may have existed previously on this point.

It is also possible, however, although it is far from clear, that the 1985
amendment of section 48-2-49 may have gone further and made a major
substantive law change by completely eliminating any period of limita-
tions within which assessments may be issued when no tax return is filed
or when a return is filed containing material omissions or misstatements.'
Previously, the Georgia courts have held that Official Code of Georgia
Annotated section 48-3-21,' which requires enforcement of tax executions
within seven years from their date of issue, or from the last date of entry
of the execution on the execution docket of the county, establishes a gen-
eral seven-year period of limitations for assessment of taxes, even when
no return is filed and no limitations period is provided by statute.

The leading case on this point, Georgia Railroad and Banking Co. v.
Wright,' concerned the application of the predecessor of the current
Georgia Intangible Personal Property Tax0 to the issue of taxation of
shares of corporate stock. The taxpayer, a corporation, had filed returns
of its personal property, but did not include the shares in question among
the property returned for taxation, taking the position that the shares
were not taxable.11 The taxpayer, however, did provide the taxing author-
ity with all information that would have been required if the property
had been taxable, but included along with this information a statement
that the information was being provided "for the purpose of furnishing
the... [taxing authority] with information sought by said office, and not
for the purpose of making a return of property for state taxation."

The Georgia Supreme Court held that the mere providing of informa-
tion about the stock did not constitute a 'return' of the stock for taxa-
tion."3 The court said the taxpayer was a defaulter because he failed to
return the stock for taxation as was required by law.1

4 The taxing author-
ity, therefore, was authorized to issue and enforce tax assessments not
only for the current year, but for prior years as well.' 6

The supreme court rejected the government's argument that when no

7. See id. § 48-2-49(c) (Michie 1982 & Supp. 1985).
8. Id. § 48-3-21 (Michie 1982 & Supp. 1985).
9. 124 Ga. 596, 53 S.E. 251 (1905).

10. O.C.G.A. §§ 48-6-20 to -44 (Michie 1982 & Supp. 1985).
11. 124 Ga. at 613, 53 S.E. at 259.
12. Id. at 619, 53 S.E. at 262.
13. Id.
14. Id. at 613-14, 53 S.E. at 259.
15. Id. at 615-16, 53 S.E. at 260.
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return was filed, or when a return was filed but some taxable property
was omitted, tax could be assessed retroactively without any period of
limitation. Instead, the court concluded that the predecessor of section
48-3-21 effectively limited the government's claim for back taxes to seven
years, even when no return was filed.'0 If the government, for whatever
reason, failed to take action to collect taxes owed within seven years of
the date an execution could first have issued with respect to the taxes, it
would be forever barred from doing so. 1 7

Courts resolving cases concerning property taxes as well as other taxes
have recognized repeatedly this construction of what is now section 48-3-
21, as establishing an overall seven-year general period of limitations for
the enforcement of claims for unpaid taxes and issuance of assessments
for back taxes when no shorter statutory limitations period is applica-
ble." Section 48-2-49, as amended this year, now provides that, in the
case of a failure to file a return or report, and in any other circumstances
except when a limitations period expressly is provided in the Code, the
amount of any tax imposed by Title 48 "may be assessed at any time."1

If properly analyzed, this language in the newly-amended section 48-2-
49 should not affect the general seven-year period of limitations for the
issuance of assessments for back taxes. Similar language permitting as-
sessments "at any time" when no return is filed has long been contained
in the income tax and sales tax statutes of limitation,"0 but the basic
seven-year limitations period nevertheless has been applied in cases
under those provisions.21 This is consistent with the general policy of es-
tablishing some point when taxpayers can know with certainty that no
further inquiry into their tax liability will be made.22

16. Id. at 621, 53 S.E. at 262-63.
17. Id. at 624, 53 S.E. at 264.
18. See, e.g., Suttles v. Dickey, 192 Ga. 382, 15 S.E.2d 445 (1941) (property taxes); Darby

v. DeLoach, 190 Ga. 499, 9 S.E.2d 626 (1940) (same); Reynolds v. Hardin, 187 Ga. 40, 200
S.E. 119 (1938) (same); Oxford v. Jessup, 101 Ga. App. 612, 115 S.E.2d 434 (1960) (sales
taxes, where normal three-year assessment period was inapplicable); 69-396 Op. Att'y Gen.
550 (insurance premiums tax).

19. O.C.G.A. § 48-2-49(c) (Michie Supp. 1985) (emphasis added).
20. See id. § 48-7-82(b)(4) (Michie 1982 & Supp. 1985); Id. § 48-8-64(a)(2) (Michie 1982

& Supp. 1985).
21. See, e.g., Oxford v. Jessup, 101 Ga. App. 612, 115 S.E.2d 434 (1960), applying the

seven-year limitations period in a sales tax case and citing Georgia v. Fuller, 90 Ga. App.
349, 83 S.E.2d 69 (1954), an income tax case, for the same proposition. 101 Ga. App. at 620,
115 S.E.2d at 439.

22. As the supreme court stated in Georgia Railroad & Banking Co. v. Wright, when it
first held the seven year period applicable even in the absence of any express statutory
limitations period:

Statutes of limitation are statutes of repose. They are intended to relieve against
the hardships inevitably incident to the enforcement of demands of long standing,

1985)
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Furthermore, if the intent of the legislature had been to abandon the
previously established seven-year rule, this intent presumably would have
been expressed clearly by amending the provision under which that rule
arose, section 48-3-21, or at least cross referencing that section in the
amendments to section 48-2-49. In the absence of clear expression of leg-
islative intent to change the law, it should be presumed that the amend-
ments were intended merely to accomplish their primary goal of estab-
lishing a general limitations section applicable to all taxes and
eliminating the argument that the preamendment version of section 48-2-
49 limited the department's ability to go back more than two years in
assessing underpayments of tax.

B. Employee Withholding Exemption Certificates

Both federal and state tax authorities have in recent years sought to
find ways to curb the practice of individual taxpayers seeking to avoid
withholding of income taxes by filing with their employers' withholding
exemption certificates, claiming an excessive number of exemptions. This
year the State Revenue Commissioner sought and received authorization
from the legislature 8 to promulgate rules establishing a procedure for ob-
taining from employers copies of withholding exemption certificates for
employees claiming large numbers of exemptions, and for dealing with
false, fraudulent, or defective certificates. It is anticipated that the De-
partment of Revenue will issue regulations implementing this authority in
the near future, possibly by the end of the year. It is also anticipated that
the state regulations, when issued, will be modeled closely after similar
federal regulations issued by the Internal Revenue Service several years
ago.

2 4

when the lapse of time would necessarily place the person against whom they are
enforced at a lisadvantage as to their defenses .... If no statute applies, then
there is no limit beyond which the. . . tax-collector may not go in issuing fi.fas. It
is not a mere question as to the taxes of this corporation. The amount involved in
this case is of small importance compared to the establishment of correct rules of
law as to taxpayers. Every property owner in the State is subject to taxation; and
if the tax-collector can go backwards without limitation.., it presents a serious
question for all the taxpayers of the State.

124 Ga. at 623, 625, 53 S.E. at 263, 264.
More simply stated, "It is ... the purpose of the law [requiring assessment and execution

within seven years or not at all] not to let contested issues become stale and difficult to
prosecute or defend that matters." Oxford v. Jessup, 101 Ga. App. 612, 620, 115 S.E.2d 434,
439 (1960).

23. 1985 Ga. Laws 1411 (codified at O.C.G.A. § 48-7-102.1 (Michie Supp. 1985)).
24. Tress. Reg. § 31.3402(f)(2)-()(g). For a discussion of the federal regulations and the

procedures required of employers, as well as cases when employees have sued their employ-
ers (unsuccessfully) for complying with the regulations, see Coalson, Employee Claims of
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C. Motor Fuel Tax-Distributor Liability on Sales to Persons Having
No Highway Use

The legislature amended the Motor Fuel Tax provisions2' this year to
establish procedures under which a licensed distributor who complies
with certain statutory requirements may be relieved of potential liability
for motor fuel tax on the sale of fuel oil or special fuels to persons having
no highway use for the fuel 2 6 When the fuel is used for agricultural pur-
poses or other nonhighway purposes, the distributor is relieved of liability
if the purchaser executes an affidavit to the distributor certifying the pur-
chaser's nonhighway use. The affidavit must be made on forms provided
by the Revenue Department for this purpose.2 7

D. Special One Percent Local Sales Tax for Transportation
Improvements

This year the legislature also authorized the governing authority of any
county to impose, subject to the requirements of referendum, a special
one percent local sales tax for purposes of road, street, and bridge
projects or for certain other specified kinds of capital outlay projects.2 8 In
the case of roads, streets, and bridges the special sales tax may be im-
posed for a period not to exceed four years.2 0 For other authorized capital
improvements, the tax may be imposed for a period of up to five years.30

The Act also amends Official Code of Georgia Annotated section 48-8-6s1
to limit all local sales and use taxes in any county to not more than two
percent, over and above the three percent statewide sales tax.32 For exam-
ple, Fulton County, which already imposes a one percent Metropolitan
Atlanta Rapid Transit Authority (MARTA) tax and a one percent local
option tax, could not utilize the new local option capital improvements
tax.

Excessive Tax Withholding Exemptions, 20 GA. STATE BAR J. 85 (1983).

25. O.C.G.A. §§ 48-9-1 to -46 (Michie 1982 & Supp. 1985).

26. 1985 Ga. Laws 1644 (codified as amended at O.C.G.A. §§ 48-9-3(b)(7)(B), 48-9-
12(a)(8) (Michie 1982 & Supp. 1985)).

27. O.C.G.A. § 48-9-3(b)7(B)(ii)(1) (Michie Supp. 1985).

28. 1985 Ga. Laws 232 (codified as O.C.G.A. §§ 48-8-110 to -121 (Michie 1982 & Supp.
1985)).

29. O.C.G.A. § 48-8-111(a)(2) (Michie Supp. 1985).

30. Id.

31. Id. § 48-8-6 (Michie 1982 & Supp. 1985).

32. Id.

19851
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E. Sales Tax Exemption for Pecan Harvesting Equipment

The legislature amended the state Sales and Use Tax Act33 this year to
provide a specific exemption for pecan sprayers, pecan shakers, and other
pecan harvesting equipment when these items are sold to persons en-
gaged in the growing, harvesting, and productions of pecans." The ex-
emption is effective July 1, 1985.

F. Sales Tax Exemption for Prescription Drugs, Eyeglasses, and Con-
tact Lenses

Official Code of Georgia Annotated section 48-8-3(47)," which the 1984
legislature enacted," exempted from sales tax purchases of drugs dis-
pensed by prescription, prescription eyeglasses, and contact lenses, effec-
tive July 1, 1985. Department of Revenue Administrative Rules 560-12-2-
.30 has been amended to implement the exemption.37

Il. APPELLATE COURT DEcISIONS

A. United States Supreme Court Decisions Affecting Georgia Taxes

In First National Bank v. Bartow County Board of Tax Assessorss38

the United States Supreme Court affirmed the prior decision of the Geor-
gia Supreme Court s' allowing a proportionate deduction of federal securi-
ties owned by the bank from its net worth in computing tax due under
the former Georgia Bank Shares Tax.40 The Supreme Court upheld the
Georgia court's rejection of the taxpayer bank's argument that a deduc-
tion for the full value of the federal securities was required for the Bank
Shares Tax to be constitutional .4 This decision finally should conclude
years of litigation concerning the validity and construction of the former
Georgia Bank Shares Tax statute." As a result of the decision, refunds of

33. Id. §§ 48-8-1 to -121 (Michie 1982 & Supp. 1985).
34. 1985 Ga. Laws 624 (codified as O.C.G.A. § 48-8-3(29)(J) (Michie Supp. 1985)).
35. O.C.G.A. § 48-8-3(47) (Michie Supp. 1985).
36. 1984 Ga. Laws 1466.
37. See GA ADMIN. Coup. ch. 560-12-2-.30 (1985).
38. 105 S. Ct. 1516 (1985).
39. Id. at 1524 (1985), aff'g Bartow County Bank v. Board of Tax Assessors, 251 Ga. 831,

312 S.E.2d 102 (1984).
40. 105 S. Ct. at 1518-19 (construing former O.C.G.A. §§ 48-6-90 to -95 (Michie 1982)).

The Bank Shares Tax was repealed in 1983 effective January 1, 1984. See 1983 Ga. Laws
1350.

41. 105 S. Ct. at 1524.
42. For a complete discussion of the litigation, its history, and its implications, see Coal-

son, State and Local Taxation, Annual Survey of Georgia Law, 36 MERCER L. REV. 307,
311-16 (1984).
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a portion of the shares taxes paid by most Georgia banks in prior years
are now available. Claims for these refunds must be filed pursuant to Offi-
cial Code of Georgia Annotated section 48-5-38043 within three years of
payment of the tax.

In Bacchus Imports Ltd. v. Dias," the United States Supreme Court
held that Hawaii's tax on gross receipts from wholesale sales of liquor,
with an exemption for sales of certain liquors distilled within the state
from locally grown fruits, had both the purpose and the effect of discrimi-
nating against interstate commerce. The tax, therefore, was unconstitu-
tional under the commerce clause of the United States Constitution.4 Al-
though decided under Hawaii's specific tax statutes, the case could have
significant ramifications for many other states, including Georgia, which
similarly imposes excise taxes on sales of alcoholic beverages. For exam-
ple, Georgia previously imposed an excise tax on all distilled spirits, alco-
hol, table wines, and dessert wines manufactured in Georgia or imported
into the state. The rate of tax on items manufactured in Georgia from
Georgia-grown products was approximately one-half the rate applicable
to imported goods." Under the Supreme Court's decision in Bacchus Im-
ports, these Georgia provisions clearly were unconstitutional.

In response to the Bacchus Imports decision, however, the legislature
this year amended the Georgia alcoholic beverage tax statutes effective
March 31, 1985,47 in an apparent attempt to try to reach the same dis-
criminatory result merely by breaking the tax down into two taxable com-
ponents: A tax on the sale or use of the alcoholic beverages within Geor-
gia (which would apply both to imported and Georgia-produced goods
equally), and a separate tax on the importation of the same items (which,
of course, would apply only to imported goods and not to Georgia-pro-
duced goods).4" Litigation has already been instituted challenging the
constitutionality of the amended statute, with the state seeking to justify
its power to impose the additional tax burden on imported beverages
under the twenty-first amendment to the United States Constitution. 49

43. O.C.G.A. § 48-5-380 (Michie 1982).
44. 104 S. Ct. 3049 (1984).
45. Id. at 3062.
46. See former O.C.G.A. §§ 3-4-60 and 3-6-50 (Michie 1982).
47. 1985 Ga. Laws 662 (codified at O.C.G.A. §§ 3-4-60 and 3-6-50 (Michie Supp. 1985)).
48. 1985 Ga. Laws 662.
49. Heublein v. State, D-20634 (Fulton Sup. Ct. 1985). On September 23, 1985, Judge

Osgood Williams ruled that Georgia's new tax on the importation of alcoholic beverages was
valid under the twenty-first amendment, notwithstanding the United States Supreme
Court's decision in Bacchus Imports. U.S. CONST. amend. XXI, § 2 provides: "The trans-
portation or importation into any State, Territory or possession of the United States for
delivery or use therein of intoxicating liquors, in violation of the laws thereof, is hereby
prohibited." Id. Notice of Appeal to the Supreme Court of Georgia was filed on November

1985] 367
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It seems likely that refunds of excise taxes paid under the former stat-
ute, and possibly under the amended version as well, should stillbe per-
missible once the appeal process is eventually concluded. In the
meantime, claims for refunds should be filed with the Department of
Revenue to toll the period of limitations for claiming such refunds while
litigation is proceeding.6

Even if the Georgia statutes are unconstitutional, however, it may be
difficult, as a practical matter, to obtain refunds. Under Georgia law, the
distributors who would have paid the taxes to the state might not be enti-
tled to a refund if they passed the taxes on to their customers.51 This has
become a major issue in the Hawaii case on remand following the decision
of the United States Supreme Court.'2 It is likely that the same issue
ultimately will be raised in the Georgia litigation.

B. Georgia Appellate Decisions

The Georgia appellate courts issued several significant property tax de-
cisions this year and one significant decision concerning criminal prosecu-
tions for failure to pay state taxes. In TEC America, Inc. v. DeKalb
County Board of Tax Assessors," the Georgia Court of Appeals struck
down an attempt by a local board of tax assessors to deny the local free-
port exemption for inventory to a taxpayer who had failed to file its 1982
personal property tax return and claim for the freeport exemption by the
due date of the return." This case arose prior to the effective date of
current Official Code of Georgia Annotated section 48-5-48.1r" that now
expressly provides that failure to file an application for freeport exemp-
tion on or before the due date of the taxpayer's personal property tax
return constitutes a waiver of the exemption." DeKalb County, however,
previously had adopted that position by its own local administrative rule.

The court of appeals held that there was no statutory authorization for
this type of waiver rule prior to enactment of section 48-5-48.1.57 As a
result, even though the rule may have been reasonable, its lack of statu-

21, 1985.
50. See O.C.G.A. § 48-2-35(b) (Michie 1982).
51. See, e.g., Blackmon v. Premium Oil Stations, Inc., 129 Ga. App. 169, 198 S.E.2d 900

(1973); Blackmon v. Georgia Indep. Oilmen's Ass'n, 129 Ga. App. 171, 198 S.E.2d 896 (1973).
Cf. Hawes v. Shepard Constr. Co., 117 Ga. App. 842, 162 S.E.2d 231 (1968).

52. See supra note 44 and accompanying text.

53. 170 Ga. App. 533, 317 S.E.2d 637 (1984).
54. Id. at 539, 317 S.E.2d at 642.
55. O.C.G.A. § 48-5-48.1 (Michie Supp. 1985).
56. Id.
57. 170 Ga. App. at 538, 317 S.E.2d at 641.
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tory authorization rendered it invalid and unenforceable. s8 Furthermore,
the court said that because section 48-5-48.1 was neither a recodification
of a previously existing statutory rule, nor a codification of a rule previ-
ously recognized at common law, the presumption is that the legislature,
by its enactment, considered the statute necessary to change the law, and
not merely as affirming a previously existing rule.59 With respect to years
preceding the effective date of section 48-5-48.1, therefore, taxpayers may
claim any applicable freeport exemption even though the due date for
their personal property tax return may have passed.

In Pensyl v. Peach County,60 the Georgia Supreme Court held that real
property ad valorem tax digests, tax returns, and related records from the
files of a county board of tax assessors must be made available to a tax-
payer seeking this information for use in contesting a property tax assess-
ment.61 Included among the information sought by the taxpayer was not
only public information concerning proposed assessments and final as-
sessments of other property within the county, but also returns and re-
lated information filed by taxpayers with the board of assessors for the
board's use in assessing the property. The information also included data
gathered by the board for use in compiling the digest, such as information
cards showing number of rooms, and square footage, and the taxing au-
thority's computer summaries of this information." The court concluded
that since this information nowhere was made expressly confidential by
law, it was, prima facie, subject to the provisions of the Open Records
Law" and subject to disclosure thereunder."

The Pensyl decision constitutes a significant victory for taxpayers who
wish to contest their property tax assessments on grounds of lack of uni-
formity and equalization of their assessments with those of other prop-
erty owners in the county. Without access to the records and information
on which the local board of tax assessors based assessments of their prop-
erty and those of other taxpayers, it would be very difficult, if not impos-
sible, for the taxpayer properly to present his case. Even if the court had
considered it necessary to apply a balancing test like that previously uti-
lized in other cases concerning attempts to obtain documents under the
Open Records Law,65 the court likely would have recognized the greater

58. Id.
59. Id.
60. 252 Ga. 450, 314 S.E.2d 434 (1984).
61. Id. at 451, 314 S.E.2d at 435.
62. Id.
63. O.C.G.A. § 50-18-70 (Michie 1982 & Supp. 1985).
64. 252 Ga. at 451, 314 S.E.2d at 435.
65. See, e.g., Athens Observer v. Anderson, 245 Ga. 63, 263 S.E.2d 128 (1980); Northside

Realty Assocs., Inc. v. Community Relations Comm'n, 240 Ga. 432, 241 S.E.2d 189 (1978).
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interest of a taxpayer seeking this information in the context of an actual
dispute over his own tax liability, as opposed to one simply seeking infor-
mation out of curiosity or for purposes of public dissemination unrelated
to any legal rights or liabilities of the party seeking the information. Tax-
payers should have a right to all information utilized by taxing authori-
ties in assessing property taxes. The court in Pensyl v. Peach County
recognizes their right to this information.

In another property tax case decided this year, a taxpayer learned the
hard way the dangers of attempting to take shortcuts in the process of
property tax appeals. In Barland Co. v. Bartow County Board of Tax
Assessors," the taxpayer and the local board of tax assessors had agreed
that the county board of equalization inevitably would uphold the local
board of tax assessors' position with respect to the taxpayer's property
tax appeal and that there was no reason for the taxpayer to go before the
board of equalization. 7 Consequently, the taxpayer filed his appeal di-
rectly with the superior court, which heard the suit. On appeal, the court
of appeals ruled that only decisions of the board of equalization are ap-
pealable to the superior court, and that since the matter had never been
presented to the board of equalization, the superior court lacked jurisdic-
tion to hear the case." Relying on the rule that the parties cannot by
agreement confer subject matter jurisdiction on the court, the court of
appeals held that the superior court should have dismissed the appeal."
The apparent lesson to be learned is that although equity may not re-
quire the doing of a futile act, the law sometimes does. A taxpayer who
wishes to have his day in court must carefully follow all steps in the ad-
ministrative review procedure, even if he has no real hope of success at
the administrative level.

In another property tax decision, Eastern Air Lines, Inc. v. Joint City-
County Board of Tax Assessors,7 0 the supreme court held that certain
lease agreements between Eastern Air Lines and the City of Atlanta cov-
ering the use of hangers and fuel tanks at the Atlanta airport for a period
of thirty years were not subject to ad valorem taxation.7 Although the
lease term in excess of five years created a rebuttable presumption that a
taxable estate for years was created, the court held that the taxpayer had
carried its burden of establishing that the lease in reality conveyed only a
nontaxable usufruct because there were many restrictions and limitations

66. 172 Ga. App. 61, 322 S.E.2d 316 (1984).
67. Id. at 61, 322 S.E.2d at 316.
68. Id. at 62, 322 S.E.2d at 317.
69. Id.
70. 253 Ga. 18, 315 S.E.2d 890 (1984).
71. Id. at 19, 315 S.E.2d at 892.
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placed on the use of the property. 2 As a result, the prior decision in
Delta Air Lines v. Coleman, 3 wherein the court held that a lessee's lease-
hold interest under a lease conveying an estate for years was real property
subject to ad valorem taxation," was not applicable.

The Eastern Air Lines decision will be significant for all taxpayers
leasing property when legal title to it is held by governmental bodies or
other entities whose property is exempt from ad valorem taxation. As a
practical matter, it is only in these situations that local taxing authorities
typically seek to assess the leasehold interest of the tenant separately,
rather than issuing a single assessment against the owner of property for
the entire value of the underlying fee. Taxpayers in these situations
should consider carefully whether their lease creates a taxable estate for
years, or whether the restrictions on their use of the property and aliena-
tion of their leasehold interest are so pervasive as to render their interest,
although perhaps extending for many years, no more than a nontaxable
usufruct under Georgia law.

Finally, in State v. Higgins,7' the Georgia Supreme Court held that a
statute 6 purporting to make it a criminal offense to fail to pay a tax
when due, without any reference to the taxpayer's ability vel non to pay,
violates the provisions of the Georgia Constitution" prohibiting imprison-
ment for mere nonpayment of debts.7 8 The court went on to find that
there was no similar constitutional inhibition, however, against making
the failure to file a required tax return a criminal offense.7 '

In a concurring opinion," Justice Weltner sought to make it clear that
the decision should not be considered as a proscription of all possible
criminal sanctions for failure to pay taxes. The vice of the statute in ques-
tion, Justice Weltner wrote, was that its terms were broad enough to in-
clude within its ambit the taxpayer who was simply in good faith unable
to pay a tax that was due."' Justice Weltner concluded that "a criminal
provision drawn in terms of a 'wilful failure' to pay tax would be an en-

72. Id. at 19-20, 315 S.E.2d at 892.
73. 219 Ga. 12, 131 S.E.2d 768, cert. denied, 375 U.S. 904 (1963). See also State v.

Davison, 198 Ga. 27, 31 S.E.2d 225 (1944). Compare DeKalb County Bd. of Tax Assessors v.
W.C. Harris & Co., 248 Ga. 277, 282 S.E.2d 880 (1981) with Hart County Bd. of Tax Asses-
sors v. Dunlop Tire & Rubber Corp., 252 Ga. 479, 314 S.E.2d 188 (1984) and McMillan v.
Jacobs, 249 Ga. 117, 288 S.E.2d 211 (1982).

74. 219 Ga. at 16-17, 131 S.E.2d at 771.
75. 254 Ga. 88, 326 S.E.2d 728 (1985).
76. O.C.G.A. § 48-7-2 (Michie 1982).
77. 254 Ga. at 90, 326 S.E.2d at 730.
78. GA. CoNST. art. I, § 1, para. 23.
79. Id.
80. 254 Ga. at 90, 326 S.E.2d at 730 (Weltner, J., concurring).
81. Id.
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tirely different matter, as it would catch the intentional tax evader with-
out at the same time ensnaring the hapless pauper."'

82. Id.
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