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The Georgia Supreme Court and the Georgia Court of Appeals gener-
ally were content to follow established real estate case law during the sur-
vey period. The authors of this Article, who are easily surprised, found
few surprises during their review of recent judicial opinions. A majority of
cases that this Article addresses, therefore, deal with problems that fre-
quently face the real estate practitioner. This Article highlights, in addi-
tion, several recent legislative enactments that changed the real estate
attorney's legal practice.

I. RESTRICTIVE COVENANTS

During the survey period, the Georgia Supreme Court and the Georgia
Court of Appeals handed down several interesting cases pertaining to re-
strictive covenants. In Armstrong v. Roberts,' Sturgis Development Com-
pany (Sturgis), developer of Ashton Woods Subdivision, asserted that it
had authority to waive recorded restrictive covenants originally filed by it
for the benefit of those buying lots in the subdivision. A clause in these
covenants stated that "no building shall be located on any lot nearer than
fifty (50) feet to the front lot line, unless approved in writing by Sturgis
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Development Company, Inc.' 2 Several months after Sturgis sold its last
lot in the subdivision, Sturgis gave the defendant-builder written permis-
sion to set the residence on the lot only thirty-five feet back from the
front lot line.3 Plaintiffs, who owned the adjacent subdivision lot, filed
suit to enjoin defendant from constructing the residence and argued that
Sturgis, by divesting itself of ownership in the subdivision, lost whatever
right it may have had to waive set-back restrictions contained in cove-
nants running with the land.4

The court accepted plaintiffs' argument that the developer had lost its
authority to waive the restrictive covenants.5 The court, however, after
balancing plaintiffs' present and future injury with the probable hardship
to defendant as a result of granting the injunction, found that defendant
acted reasonably and that under the circumstances, which included plain-
tiffs' allowance of substantial construction to take place prior to institu-
tion of their action, the court should deny plaintiffs' request for injunc-
tive relief.6

Two cases in which the Georgia courts held that restrictive covenants
in leases were reasonable were Duff 's Enterprises, Inc. v. B.F. Saul Real
Estate Investment Trust7 and Watson v. Waffle House, Inc.' In Duff 's
Enterprises, Inc., tenant's lease prohibited tenant from subletting its
shopping center premises to another party without landlord's written
consent and limited tenant's use and occupation of the property to a
"smorgasbord."' When landlord sued tenant to recover past-due rent and
other sums under the lease, tenant contended that landlord's refusal to
consent to tenant's sublease of its premises to a night-club lounge was
unreasonable and that landlord, thereby having breached the lease, was
not entitled to the amount sought.1' Relying on cases in jurisdictions such
as Alabama and Florida," the court held that landlord did not breach the
lease because use of the premises as a lounge (rather than as a smorgas-
bord) was not a 'like use' as contemplated by the lease.1 2 For that reason,

2. Id. at 15, 325 S.E.2d at 770.
3. Id.
4. Id.
5. Id. at 16, 325 S.E.2d at 770.
6. Id. at 16-17, 325 S.E.2d at 771.
7. 170 Ga. App. 9, 316 S.E.2d 21 (1984).
8. 253 Ga. 671, 324 S.E.2d 175 (1985).
9. 170 Ga. App. at 10, 316 S.E.2d at 22.

10. Id.
11. See, e.g., Homa-Goff Interiors, Inc. v. Cowden, 350 So. 2d 1035 (Ala. 1977); Fernan-

dez v. Vazquez, 397 So. 2d 1171 (Fla. Dist. Ct. App. 1981); Funk v. Funk, 102 Idaho 521, 633
P.2d 586 (1981); Scheinfeld v. Muntz TV, Inc., 67 Ill. App. 2d 8, 214 N.E.2d 506 (1966);
Shaker Bldg. Co. v. Federal Lime & Stone Co., 28 Ohio Misc. 246, 277 N.E.2d 584 (1971).

12. 170 Ga. App. at 10, 316 S.E.2d at 22.
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the court stated that landlord's refusal to consent to tenant's subletting
of the premises was not unreasonable."3

In Watson, tenant signed a lease agreement that contained a covenant
not to compete with landlord Waffle House, Inc. within a five-mile radius
of the tenant-operated Waffle House for a period of two years after ten-
ant terminated his lease.1' The court held that the restriction on competi-
tion was reasonable in light of the duration, of the area covered by, and
the scope of activity prohibited by the restriction. 5 The court equated
the lease agreement with an employment agreement and, emphasizing
freedom of contract, concluded that the covenant not to compete was a
nonseverable part of the bargain between landlord and tenant."

In a fourth case pertaining to restrictive covenants, the parties in a de-
claratory judgment action asked the Georgia Court of Appeals to decide
whether a restrictive clause was a mandatory or a permissive restriction.
While tenant in Cox v. Ford Leasing Development Co. 17 contended that
the following clause suggested possible uses for and described the tenancy
property, landlord argued that the clause restricted tenant's use. The
clause stated: "[L]andlord acknowledges that Tenant intends to de-
velop, use and occupy the Demised Premises for the [automobile dealer-
ship business]. . .[and] may be developed, used and occupied by Tenant
for all the purposes (or such thereof as Tenant shall deem satisfactory for
its business needs) hereinabove referred to in this Section . . . ."I The
court ultimately held for tenant and stated that a restrictive clause that
fails expressly to restrict the use of the premises, but instead describes
the tenant's intended use of the property, establishes a permissive rather
than mandatory covenant-especially when no proof exists that the
clause is an inducement to, or consideration for, executing the lease."

II. CONDEMNATION

The Supreme Court of Georgia and the Georgia Court of Appeals dur-
ing the survey period adjudicated a number of condemnation cases, the
holdings of which were equally divided between condemnees and con-
demnors. One case in which the supreme court held in favor of the con-
demnor was Oglethorpe Power Corp. v. Goss. 2' In Oglethorpe, prospective

13. Id.
14. 253 Ga. at 671, 324 S.E.2d at 176.
15. Id. at 673, 324 S.E.2d at 178.
16. Id. at 671-72, 324 S.E.2d at 177.
17. 170 Ga. App. 81, 316 S.E.2d 182 (1984).
18. Id. at 81, 316 S.E.2d at 182-83.
19. Id. at 82, 316 S.E.2d at 183 (quoting extensively from 51C C.J.S. Landlord & Tenant

§ 337(b) (1968)).
20. 253 Ga. 644, 322 S.E.2d 887 (1984).
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condemnor Oglethorpe Power attempted to enter onto appellees' land to
conduct surveys and field inspections to determine the location and
amount of property it needed to condemn.21 Appellees, seeking an injunc-
tion to prevent Oglethorpe Power from entering their land, contended
that condemnor's entry was an unconstitutional 'taking,'2 in that con-
demnor had no right to enter the land to survey and inspect until con-
demnor first instituted condemnation proceedings and paid appellees
compensation for the property.23 The supreme court held that condemnor
had the right to enter appellees' land prior to instituting condemnation
proceedings because the purposes of going onto the property were merely
to survey and inspect the property to determine the extent of the re-
quired taking.2" The court reasoned that pursuant to this position, the
trial court could authorize condemnor to remove and cut trees "to the
extent it [was] an unavoidable incident of permissible preliminary
surveying."

26

The court decided that condemnor's preliminary entry was not an un-
constitutional taking of the owner's property without just compensation 6

and that condemnor did not need to instigate preliminary condemnation
proceedings before entering land that it proposed to condemn.' 7 The
court reasoned that the government has a strong interest in facilitating
the condemnation process and that imposing the requirements that con-
demnee suggested would be administratively inefficient and impractical."
The court, however, did acknowledge that condemnor would be liable for
all damages that occurred pursuant to this type of preliminary entry.2'
Finally, the court stated that due process considerations would limit the
scope of a prospective condemnor's entry to preliminary appraisal, sur-
vey, and examination purposes.' 0

As in Oglethorpe Power Corp., the Georgia Supreme Court held in
favor of the condemnor in Fulton County v. Davidson.3 In Davidson,

21. Id. at 644, 322 S.E.2d at 889.
22. -"No person shall be... deprived of... property without due process of law..

U.S. CoNsT. amend. V. "No person shall be deprived of... property except by due process
of law." GA. CoNsT. art. I, § 1, para. 1.

23. 253 Ga. at 645, 322 S.E.2d at 889.
24. Id.
25. Id. at 647, 322 S.E.2d at 891.
26. Id. at 645, 322 S.E.2d at 889-90. The Georgia Supreme Court implied that it agreed

with this position in Fulton Financial Corp. v. Oglethorpe Power Corp., 252 Ga. 116, 313
S.E.2d 487 (1984).

27. 253 Ga. at 646, 322 S.E.2d at 890.
28. Id.
29. Id.
30. Id.
31. 253 Ga. 734, 325 S.E.2d 135 (1985).
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owners of land that Fulton County wanted to condemn for a public road
attempted to halt the condemnation by trying to invoke Official Code of
Georgia Annotated section 32-3-1,31 which places limitations on the con-
demnation of property for "future road purposes. a3 The statute implies
that a 'future road' is one on which builders will not begin construction
until two years after the act of condemnation." The court held that even
if workers did not begin building the road within two years, public policy
considerations of providing a modern and efficient system of public trans-
portation required that the statute not limit condemnation in the instant
case. 3 The court stated: "We are unable to hold that every condition,
review, approval and technicality must be completed prior to the authori-
zation of right-of-way acquisition. . . . It is our view that the legislature
could not have meant to impose so strict a rule."3 Thus, as in Oglethorpe
Power Corp., the court held that a government entity with authority to
exercise condemnation power may condemn property when a vital public
interest such as building a public thoroughfare is at stake.37 In such a
situation, the court decided to presume that the condemnor had complied
or would comply with every legal precondition to exercising its condem-
nation power.

In City of Atlanta v. Petkas," the supreme court once again decided in
favor of the condemnor. In that case, Metropolitan Atlanta Rapid Transit
Authority (MARTA) condemned property to construct a pedestrian tun-
nel.39 Condemnees challenged the condemnation action, contending that
MARTA exercised bad faith in reaching its decision to construct the tun-
nel. 0 Condemnees argued that since only a limited number of, people
used the tunnel, it was a private pedestrian tunnel and served no public
purpose."' The court held that any reasonably sufficient public purpose,
such as avoiding traffic congestion by constructing a pedestrian tunnel,
was a sufficient public purpose for condemnifig property and that a con-
demnor's determination to that effect did not constitute bad faith.4

2

Moreover, the court stated, in dictum, that it likely never would find in
condemnation actions bad faith strong enough to overturn a condemnor's

32. O.C.G.A. § 32-3-1 (Michie 1985).
33. 253 Ga. at 735, 325 S.E.2d at 136.
34. Id.
35. Id. at 735-36, 325 S.E.2d at 137.
36. Id. at 735, 325 S.E.2d at 137.
37. See supra notes 21-30 and accompanying text.

38. 253 Ga. 447, 321 S.E.2d 725 (1984).
39. Id. at 447, 321 S.E.2d at 726.
40. Id. at 448, 321 S.E.2d at 726.
41. Id.
42. Id. at 449, 321 S.E.2d at 727.
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exercise of eminent domain.48

Although City of Lawrenceville v. Yancey4" was not a condemnation
case, the court in Yancey also implicated the public purpose doctrine."
In that case, Yancey conveyed property to the city by warranty deed for
the stated purpose of building a sewage treatment oxidation pond.6 Yan-
cey conditioned his conveyance on the city's promise to build a road and
bridge that would give Yancey access to his lot.47 When the city failed to
build the bridge and road, Yancey brought an action for damages. The
court held that the city's agreement to build the bridge and road was an
integral part of the consideration for obtaining Yancey's land.48 The court
affirmed the verdict of $125,000 in damages for Yancey.49 The city ar-
gued, to no avail, that the covenant to build the road and bridge was void
because the bridge and road did not serve a public purpose. The court,
however, said that it would not require a public purpose because the
city's agreement to build the road and bridge was part of the considera-
tion supporting a warranty deed of land clearly required by the city for
discharge of a public purpose.50

The Georgia Supreme Court held for the condemnors in DeWolff v.
Fulton County."1 In DeWolff, appellants, under threat of condemnation,
sold property to Fulton County for public road purposes.5 2 The county
acquired the property, used a portion for road purposes, and left the re-
mainder as excess property. Subsequent to a rezoning petition that in-
cluded this excess property, "appellants sought to reacquire the property
at its fair market value prior to rezoning, but Fulton County rejected this
demand. '63 Appellants sued asserting that Official Code of Georgia Anno-
tated section 32-7-4" "requires the county to allow the appellants to reac-
quire the excess real property at its present market value."55 The court
held, however, that the county "is not absolutely required to dispose of or
sell unused property originally acquired for road purposes."" Since the

43. Id.
44. 173 Ga. App. 446, 326 S.E.2d 810 (1985).
45. Id. at 447, 326 S.E.2d at 811.
46. Id. at 446, 326 S.E.2d at 811.
47. Id.
48. Id. at 447, 326 S.E.2d at 811.
49. Id.
50. Id.
51. 253 Ga. 744, 325 S.E.2d 140 (1985).
52. Id. at 744, 325 S.E.2d at 141.
53. Id.
54. O.C.G.A. § 32-7-4 (Michie 1985).
55. 253 Ga. at 744, 325 S.E.2d at 141.
56. Id. at 745, 325 S.E.2d at 142. The court further noted that O.C.G.A. § 32-7-5(a)

(Michie 1985) provides that:
In order that any interest in real property acquired for public road.., purposes
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court reasoned that the rezoning of excess property acquired for public
road purposes does not in itself constitute a determination that the prop-
erty is no longer needed for road purposes, the court held that the county
was not required to resell the property to appellants.

Most of the remaining condemnation-related cases during the survey
term pertained to damages.5 8 These cases are not within the scope of this
Article and will not be discussed.

III. ZONING

The Georgia courts examined several types of zoning cases during the
survey period. These cases generally addressed four different types of
zoning issues: standing,59 nuisances," interpretation and construction of
statutes and ordinances, and rezoning. The authors believe that only
cases addressing the latter two aspects of zoning law fall within the scope
of this Article.

One important recent zoning case was City of Marietta v. Traton
Corp.' Continuing a trend evident in recent years,62 the supreme court in

may be used most economically, the [county], in addition to the authority granted
in Code section 32-7-3 to dispose of property no longer needed .. ., may . . .
improve, use, maintain, or lease any interest in property acquired for public road
* * . purposes that is not presently needed for such purposes.

Id.
57. 253 Ga. at 746, 325 S.E.2d at 142.
58. See, e.g., Brooks v. Department of Transp., 254 Ga. 60, 327 S.E.2d 175 (1985)

(postjudgment and prejudgment statutory interest rates for damages pursuant to condem-
nation upheld as constitutional); Department of Transp. v. Whitehead, 253 Ga. 150, 317
S.E.2d 542 (1984) (owner of damaged property awarded consequential damages for diminu-
tion in value of property damaged by loss of access pursuant to condemnation); Continental
Corp. v. Department of Transp., 172 Ga. App. 766, 324 S.E.2d 588 (1984) (condemnee has
duty to mitigate consequential damages and court may use consequential benefits to offset
consequential damages); Cobb County v. Crain, 172 Ga. App. 594, 323 S.E.2d 890 (1984) (to
recover compensation damages for business losses, business must undergo total destruction
and property must be unique); Canada West, Ltd. v. City of Atlanta, 169 Ga. App. 907, 315
S.E.2d 442 (1984) (condemnee not awarded damages for loss of favorable financing, contin-
gency damages for floating easements, or lost profits and rentals).

59. The major zoning cases that address standing issues are City of Marietta v. Traton
Corp., 253 Ga. 64, 316 S.E.2d 461 (1984); Moore v. Maloney, 253 Ga. 504, 321 S.E.2d 335
(1984); and Altman v. Quattlebaum, 253 Ga. 341, 320.S.E.2d 179 (1984).

60. See, e.g., City of Columbus v. Smith, 170 Ga. App. 276, 316 S.E.2d 761 (1984) (appel-
lees successfully sued city for failing to put legal limits on amount of water that developers
may discharge from their land); Life for God's Stray Animals, Inc. v. New North Rockdale
County Homeowners Ass'n, 253 Ga. 551, 322 S.E.2d 239 (1984) (adherence to zoning regula-
tion does not conclusively establish that a use is not a private nuisance).

61. 253 Ga. 64, 316 S.E.2d 461 (1984).
62. See the Georgia Supreme Court's discussion of zoning law in Cross v. Hall County,

238 Ga. 709, 235 S.E.2d 379 (1977), in which persons who owned real estate parcels located
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Traton Corp. demonstrated that a plaintiff has a heavy burden to carry
in challenging as arbitrary the merits of a government's rezoning decision.
In Traton Corp., Defoor Properties, who purchased real estate in Cobb
County, asked the Marietta City Council to rezone the property for com-
mercial use. When the city council finally approved the proposal, plain-
tiffs filed suit to challenge the decision. The court held that even if plain-
tiffs proved that they had standing to challenge the rezoning, "evidence
of increased traffic, change in the character of the neighborhood, and...
future land use plans recommend[ing] continued residential zoning...
[would be] insufficient to show [that the court should set aside a govern-
ment's decision to rezone the tract for commercial purposes]." ' To set
aside a rezoning decision of this nature, plaintiff must show that the gov-
ernmental entity's decision to rezone constitutes "fraud, corruption, or an
abuse of the zoning power.""

In Corey Outdoor Advertising, Inc. v. Board of Zoning Adjustment,"
an official of the Atlanta Bureau of Buildings issued a sign permit to ap-
pellant. When the Atlanta Board of Zoning Adjustment subsequently
ruled that appellant must remove the sign, appellant appealed first to the
Superior Court of Fulton County and then to the Georgia Supreme Court.
Although the supreme court primarily addressed constitutional issues, it
did consider one interesting question related to real property: Whether
an officer or the official bureau of a city may issue a valid permit for a
structure or use prohibited by an ordinance, a regulation, or any other
zoning law. The court held that regardless of whether a party has a city
permit, the use or structure allegedly authorized by the permit is illegal if
it violates zoning laws."

In Golden v. White,6 7 in which appellees filed suit to void an old rezon-
ing decision and to enjoin the city from issuing building permits in accor-
dance with the rezoning, the court again demonstrated that governmental
bodies must strictly follow notice provisions in their own zoning laws."
This time, the court struck down the thirteen-year-old rezoning decision
because rezoning officials at that time failed to give proper notice of the

adjacent to the subject property failed to overturn the Hall County Board of Commission-
ers' decision to rezone the subject property. The court held in favor of the Board because of
the absence of either corruption or fraud by the Board, or of oppression to the neighboring
owners coupled with manifest abuse by the Board of its rezoning power. Id.

63. 253 Ga. at 66, 316 S.E.2d at 463.
64. Id. at 66, 316 S.E.2d at 464.
65. 254 Ga. 221, 327 S.E.2d 178 (1985).
66. Id. at 225-26, 327 S.E.2d at 183. The court added that an illegal permit such as the

one issued in this case vested no property rights in the person holding the permit, even if
the holder or issuer acted on a good-faith mistake of fact. Id. at 226-27, 327 S.E.2d at 184.

67. 253 Ga. 111, 316 S.E.2d 460 (1984).
68. Id. at 112, 316 S.E.2d at 461.
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rezoning hearing or of the city council meeting at which the government
voted on the zoning matter.s9

The two comprehensive pieces of zoning legislation passed by the Geor-
gia General Assembly at its last session are as interesting as the zoning
cases.' 0 The first act,"1 which the General Assembly enacted expressly to
ensure minimum due process protection for interested parties during zon-
ing proceedings,' requires notice of and a hearing for all zoning propos-
als.'8 The act also requires local governments to adopt certain minimum
policies and procedures to govern the calling and conduct of hearings' 4

and standards for exercising their zoning power."
The second act"s requires certain local governments" to investigate and

review the merits of all proposed zoning actions.7" These stringent proce-
dures were expressly mandated to ensure that local governments consider
all potential ramifications of each zoning proposal and, thereby, facilitate

69. The court followed South Jonesboro Civic Ass'n v. Thornton, 248 Ga. 65, 281 S.E.2d
507 (1981), and held that failure to comply strictly with notice of rezoning required by ordi-
nance rendered the rezoning decision invalid. 253 Ga. at 112, 316 S.E.2d at 461. The distinc-
tion between Coleman v. Johnson, 253 Ga. 771, 325 S.E.2d 382 (1985), and Golden is that in
Coleman, officials held a hearing on the date at which officials gave proper notice, but offi-
cials approved the zoning change at a later meeting for which they gave untimely public
notice. Id. at 772, 325 S.E.2d at 383. Furthermore, the Coleman court relied upon Powers
Ferry Civic Ass'n v. Life Ins. Co., 250 Ga. 419, 297 S.E.2d 477 (1982), in which the officials
had voted at the first meeting to postpone their decision-making to the stipulated meeting
at a later date. In Golden, not only did officials fail to give proper fifteen-day notice of the
rezoning hearing, but they also failed at that hearing to decide on or announce a date for a
meeting at which they would make their final decisions. 253 Ga. at 112, 316 S.E.2d at 461.
Thus, the notice that officials gave in Coleman complied with procedural due process and
the court upheld the zoning decision, while the court found the zoning decision in Golden
invalid. Id.

70. Zoning Procedures Law, tit. 36, ch. 66, 1985 Ga. Laws 1139 (codified at O.C.G.A. §
36-66-1 to -5 (Michie Supp. 1985)) (effective July 1, 1986); Act of April 8, 1985, tit. 36, ch.
67, 1985 Ga. Laws 1178 (codified at O.C.G.A. §§ 36-67-1 to -6 (Michie Supp. 1985)).

71. 1985 Ga. Laws 1139 (codified at O.C.G.A. §§ 36-66-1 to -5 (Michie Supp. 1985)).
72. See O.C.G.A. § 36-66-2(a) (Michie Supp. 1985).
73. See id. § 36-66-4(a) (Michie Supp. 1985).
74. See id. § 36-66-5(a) (Michie Supp. 1985).
75. See id. § 36-66-5(b) (Michie Supp. 1985). The standards may include any factors

that the local government finds relevant in balancing its interests in promoting the general
health, safety, morality, or general welfare with a party's right to the unrestricted use of
that party's property. Id.

76. 1985 Ga. Laws 1178 (codified at O.C.G.A. §§ 36-67-1 through -6 (Michie Supp.
1985)).

77. O.C.G.A. §§ 36-67-1 to -6 apply only to counties that have a population of 400,000 or
more and to municipalities with a population in excess of 100,000 located in these counties.
See O.C.G.A. § 36-67-1 (Michie Supp. 1985).

78. See O.C.G.A. §§ 36-67-3 to -6 (Michie Supp. 1985). The act enumerates factors that
investigating and reviewing entities must consider. Id. § 36-67-3 (Michie Supp. 1985).
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administrative and judicial review of whatever action the condemnor gov-
ernment takes.7

IV. FORECLOSURE AND DISPOSSESSION

Attorneys argued foreclosure and dispossession issues in several cases
before the Georgia courts during the survey period. The most interesting
case opinions in which these issues appeared discussed lien priorities, de-
cided whether foreclosure sales were constitutional, and interpreted the
terms of various contracts. In Lunsford v. Income Properties, Inc., 0 a
dispossession case, parties recorded a security deed, then a lease, and
then a second security deed on the subject property. The court held for
the purchaser at a foreclosure sale, reversing the lower court's directed
verdict. The court stated that if parties recorded a lease before recording
a second security deed, but intended for the second security deed to be a
consolidation and not a cancellation of the first security deed that parties
had recorded before recording any other document, the second security
deed would be superior to the lease upon foreclosure."

In Oates v. Sea Island Bank,"2 the court confirmed the validity of a
foreclosure sale.63 The advertisement giving notice of foreclosure de-
scribed the property as "recorded in Plat Book 20, page 122, Bulloch
County records... ."" The plat, however, was actually recorded in Plat
Book sixteen.5 The court held that some evidence supported the trial
court's finding that the faulty description did not have a chilling effect on
the sale of the property at the foreclosure and that the sale, therefore,
was valid." In reaching its decision, the court stated that "not every ir-
regularity or deficiency in the advertisement will void [a foreclosure)
sale" 1

7 and that appellant's appraisal witness had "encountered no diffi-
culty in locating the property using the description in the legal
advertisement."' "

Two other cases during the survey period demonstrated that Georgia
courts generally enforced the terms of agreements as written. In Duncan
v. Lagunas,89 a security deed executed by Duncan in favor of Lagunas

79. Id. § 36-67-2 (Michie Supp. 1985).
80. 254 Ga. 55, 325 S.E.2d 590 (1985).
81. Id. at 56, 32 S.E.2d at 591.
82. 172 Ga. App. 178, 322 S.E.2d 291 (1984).
83. Id. at 178, 322 S.E.2d at 292.
84. Id. at 179, 322 S.E.2d at 293.
85. Id.
86. Id.
87. Id.
88. Id.
89. 253 Ga. 61, 316 S.E.2d 747 (1984).
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stated in an acceleration clause that Lagunas could, without notice, de-
clare the note due and payable upon default.10 The note was, however,
silent concerning notice." Pursuant to the language in the security deed,
upon Duncan's default Lagunas accelerated the maturity of the note
without giving notice to Duncan. Despite Duncan's arguments to the con-
trary, the court held that it would not require notice to accelerate the
maturity of a note and foreclose if the note was silent concerning notice
and the acceleration clause in the security deed expressly stated that La-
gunas could declare the note due and payable without notice to Duncan if
Duncan defaulted on the note. 9

In Hardin v. Macon Mall,"1 the court construed the validity of a clause
in a fifteen-year lease that obligated tenant to pay landlord liquidated
damages for lost rent after landlord evicted tenant Hardin." In Hardin,
landlord did not find a new tenant until approximately two years after
landlord won its dispossessory action against Hardin. Landlord subse-
quently brought the instant suit against Hardin for the lost rent for those
two years. In reaching its decision, the court did not consider the concept
of mitigation of damages."5 The court held that no public policy question
was present and that freedom of contract required tenant to pay landlord
liquidated damages for lost rent as required by the language of the
lease."

V. CONSTRUCTION OF DOCUMENTS

As in Duncan v. Lagunas 7 and Hardin v. Macon Mall," other cases
reaching the Georgia courts during the survey period related to the inter-
pretation of language in legal documents. For example, two cases during
the survey period pertained to 'sealed documents.' Pursuant to Official
Code of Georgia Annotated section 9-3-23," a twenty-year statute of limi-
tations-rather than the six-year statute of limitations that applies to
other contracts-bars an action arising from a sealed document.100 Geor-
gia law dictates that "[iln order to render a [contract] a sealed instru-
ment, the intention to execute it as such must appear both in the body of

90. Id. at 64, 316 S.E.2d at 749.
91. Id.
92. Id.
93. 169 Ga. App. 793, 315 S.E.2d 4 (1984).
94. Id. at 793-94, 315 S.E.2d at 5-6.
95. Id.
96. Id. at 794, 315 S.E.2d at 6.
97. 253 Ga. 61, 316 S.E.2d 747 (1984).
98. 169 Ga. App. 793, 315 S.E.2d 4 (1984).
99. O.C.G.A. § 9-3-23 (Michie 1982).

100. Id.
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the instrument and after the signature."''1

In Telfair Finance Co. v. Williams," the court predictably held that
the words "Isligned, sealed and delivered by the Buyer" inserted into an
instrument prior to maker's signature, plus the word '(SEAL)' appearing
after the maker's signature, rendered the document a "sealed" instru-
ment. 10 In Lumbermen's Mutual Casualty Co. v. Pattillo Construction
Co., 1 " however, the original contract did not mention a seal, but the par-
ties to the contract several months later executed an amendment to the
contract. The parties stated in the body of the amendment (prior to the
signature line) their intention to make the amendment a sealed instru-
ment. In addition, the word '(SEAL)' appeared after the signature of
plaintiff's subrogor.'05 The court did not hold precisely that the amend-
ment satisfied the presignature requirement for a sealed document, but
did imply that for the document to be 'sealed' and, thus, eligible for the
twenty-year statute of limitations, a recital must be in the instrument
and the word '(SEAL)' or other indication of seal must appear on the
original document-rather than on an amendment-after the original ex-
ecutions.1'" The authors of this Article wonder whether an express state-
ment of intent in the body of the amendment to render the original docu-
ment a sealed instrument would be effective.

Contrary to popular belief among lawyers that it would be unlikely for
legislation pertaining to notaries to have any possible impact on the legal
effectiveness of documents drafted by real estate attorneys, recent legisla-
tion'07 that mandates that "[ain official notarial act must contain the no-
tary's seal,"'" represents a marked departure from previous practice for
documents notarized in the State of Georgia, as the superseded version of
the same section stated that "[n]o seal is required for the notary's attes-
tation of deeds."'" The notary public now also must "sign. . . , by hand
in indelible ink, only and exactly the name indicated in the notary's com-
mission and record on the notarial certificate the exact date of execution

101. Johnson v. International Agricultural Corp., 41 Ga. App. 740, 740, 154 S.E. 465, 465
(1930).

102. 172 Ga. App. 489, 323 S.E.2d 689 (1984).
103. Id. at 489, 323 S.E.2d at 690.
104. 172 Ga. App. 452, 323 S.E.2d 649 (1984).
105. Id. at 453, 323 S.E.2d at 650-51.
106. Id. at 453, 323 S.E.2d at 651.
107. Act of March 29, 1984, tit. 45, ch. 17, 1984 Ga. Laws 1105 (amending O.C.G.A. §§

45-17-1 to -8.1 (Michie Supp. 1985) ("Notary Act")). The recent Notary Act was effective
July 1, 1985.

108. O.C.G.A. § 45-17-6(a) (Michie Supp. 1985).
109. O.C.G.A. § 45-17-6 (Michie 1982). Deeds executed outside the state, however, must

have the foreign notary to attach his seal of office. See O.C.G.A. § 44-2.21(a)(4) (Michie
1982). The recent Act merely imposes this requirement on notaries within Georgia.

(Vol. 37354
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by the notary."110

Another recent case pertaining to document construction demonstrates
the equitable principle that a party, by its actions or failure to act, may
waive its legal rights or otherwise be estopped from asserting those rights.
In Williams v. Sessions,"' defendants executed and delivered to plaintiffs
a purchase money note and security deed.' Subsequent to the parties'
execution and delivery of the note and security deed, defendants' house
burned down and the insurance company paid defendants the insurance
proceeds.'1 3 Plaintiffs asserted that defendants had defaulted on the
note11 by virtue of "defendants' failure to maintain insurance with a loss
payable clause in favor of the plaintiffs [in accordance with the language
of the security deed]."'"" Plaintiffs, however, who had known about the
fire and the deficiencies in the insurance loss payable provision, neglected
for a year after the loss to notify defendants of defendants' failure to
maintain insurance naming plaintiffs as loss payees.116 The court, noting
with approval that defendants quickly had changed the loss payable
clause in the insurance contract when plaintiffs informed them of the
problem," 7 held that plaintiffs by their past conduct had waived their
right to declare a default and accelerate the maturity of the note upon
defendants' failure to maintain insurance in accordance with the terms of
the note and security deed."$

VI. TiTLE TO LAND

The supreme court rendered two interesting title-related decisions dur-
ing the last year."' In Lanier v. Ocean Pond Fishing Club, Inc.,5 0 a tres-

110. O.C.G.A. § 45-17-8.1 (Michie Supp. 1985).
111. 171 Ga. App. 662, 320 S.E.2d 791 (1984).
112. Id. at 662, 320 S.E.2d at 793.
113. Other allegations related to defendants' failure to make timely payment of the in-

terest and principal. Plaintiffs waited seven months, then sent a letter informing defendants
that they had defaulted on the note. Plaintiffs typically also had accepted late installment
payments. The court, following Curl v. Federal Savings & Loan Ass'n, 241 Ga. 29, 244
S.E.2d 812 (1978), held that plaintiffs had waived these defaults. 171 Ga. App. at 663-65,
320 S.E.2d at 793-94.

114. 171 Ga. App. at 665, 320 S.E.2d at 794.
116. Id.
116. Id. at 665, 320 S.E.2d at 794-95.
117. Id. at 665, 320 S.E.2d at 795.
118. Id. at 665, 320 S.E.2d at 794-95.
119. Other cases, such as Vaughan v. Vaughan, 253 Ga. 76, 317 S.E.2d 201 (1984), had

predictable outcomes. In Vaughan, the court refused to broaden the 'wild lands' exception
to include vacant land as well as wild land: "'Wild land' is to be distinguished from merely
'vacant' land. Ejectment will lie for the purpose of settling the title of a party to vacant
lands... and an equitable complaint to quiet title thus may not be maintained to remove a
cloud on title which is merely vacant .... " Id. at 77, 317 S.E.2d at 203-04 (citations
omitted).

120. 253 Ga. 549, 322 S.E.2d 494 (1984).
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pass case,121 appellee had purchased all the land in and around a natural
lake named Ocean Pond. Many years later, appellant purchased a lot on
Ocean Pond that included an area of the lake bed that consisted of ap-
proximately one-fourth of an acre below the high water mark of the
pond.1 2 Appellant then began to boat and fish in the waters of the pond
above that portion of the lake bed owned by appellee.1 2

3

The court of appeals made short shrift of appellant's contention that as
the owner of property adjoining a natural lake he had the right to go
boating, fishing, and swimming over the entire surface of the lake so long
as he did not interfere with the similar rights of adjoining landowners."2'
The court, while acknowledging that appellant's argument was an accu-
rate statement of the civil law rule,2 5 maintained that Georgia followed
the common law rule.'2 Under the common law rule, the exclusive right
to use the surface waters of a nonnavigable lake-even to the exclusion of
other adjacent property owners-vests in the owner of the bed of the
lake.127

In Rolleston v. Sea Island Properties, Inc.,'20 the supreme court ques-
tioned when estoppel and public policy considerations could extinguish
an easement.12' While the court was willing to assume that plaintiff and
his predecessors in title had acquired an easement by grant to the parks

121. Another less relevant trespass case appearing during the survey period was Whita-
ker Acres, Inc. v. Schrenk, 170 Ga. App. 238, 316 S.E.2d 537 (1984), in which appellant, who
believed that he was the true owner of the land, damaged appellee's property by grading
and excavating it for construction of his home.

122. 253 Ga. at 549, 322 S.E.2d at 495. Throughout the years, the club had maintained
the lands and waters of the pond for the exclusive use of its members and guests. Id.

123. Id. Two individuals other than Lanier also owned property extending below the
high water mark of the pond. Id.

124. Id. at 550, 322 S.E.2d at 496.
125. Id.
126. Id.
127. See Stewart v. Bridges, 249 Ga. 626, 292 S.E.2d 702 (1982). The court in a later case

distinguished Stewart, which did not pertain to trespass, but rather concerned water rights
or the right to the use of the water itself. Rolleston v. Sea Island Properties, Inc., 254 Ga.
183, 327 S.E.2d 489 (1985).

128. 254 Ga. 183, 327 S.E.2d 489 (1985).
129. Plaintiff sought declaratory and injunctive relief and damages on the ground that

defendants had interfered with his rights to recreational easements in three areas of the
island designated on the original plat as parks. Id. at 183, 327 S.E.2d at 490. Plaintiff argued
that these areas either were public parks that he, as a member of the general public, had a
right to use, or were lands over which he, as an owner of property conveyed pursuant to the
original plat, had acquired an easement by grant. Id. at 185, 327 S.E.2d at 492.
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sold by the city some thirty years before the present development,"3* the
court estopped plaintiff from asserting his rights to the easement on the
grounds that plaintiff and his predecessors in title had never used the
parks after the parks were sold and had knowingly acquiesced in the sub-
division and development of the parks.'"' As for plaintiff's contention
that he, as a member of the general public, had a recreational easement in
the parks, the court found that because the public had not used the park,
the public had abandoned any easements it once may have had.1 3

2

VII. UNIFORM PARTNERSHIP ACT

In 1984, the Georgia General Assembly adopted a modified version 3 3 of
the Uniform Partnership Act' s" and repealed preexisting statutory part-
nership law. s55 Though the new Act contains numerous provisions clarify-
ing and improving prior Georgia law pertaining to the ownership and dis-
position of real property by partners and partnerships, this Article will
provide only a cursory overview of the most important of these changes.

The Act's impact is most pronounced in the areas of partnership own-
ership and conveyance of real property'" and the property rights of indi-
vidual partners and their creditors.'37 Since a partnership now may hold
legal title to property in its own name,'" the Act's provisions relating to
conveyances of partnership contain a certain level of complexity.135 Under
the Act, any partner who acts within the scope of his apparent or actual

130. Id.
An easement may be extinguished by estoppel if the owner of the servient tene-
ment acts inconsistently with the continued existence of the easement, in such
action as taken in reasonable reliance upon the conduct of the dominant owner
evidencing an intent on the part of the dominant owner not to make use of the
servient tenement in the future .... Two other important factors are whether
the owner of the dominant tenement might reasonably have foreseen the servient
owner's reliance and consequent actions, and whether the restoration of the ease-
ment to the dominant owner would cause unreasonable harm to the owner of the
servient tenement.

Id. (citations omitted).
131. Id. at 185-86, 327 S.E.2d at 492.
132. Id. at 186, 327 S.E.2d at 493.
133. UNin. PARTmsn AcT, tit. 14, ch. 8 amended, 1984 Ga. Laws 1439. Though the Act

was not effective yet, the 1985 General Assembly returned and made further modifications.
See 1985 Ga. Laws 1436, 1437-39 (codified at O.C.G.A. § 14-8-10.1(a)(7), (f) to (g) (Michie
Supp. 1985)).

134. UNIF. PARTNRSHIP AcT, 6 U.L.A. 5 (1969).
135. O.C.G.A. tit. 14, ch. 8 (Michie Supp. 1985).
136. See infra notes 138-46 and accompanying text.
137. See infra notes 146-51 and accompanying text.
138. See O.C.G.A. §§ 14-8-8(a)(2), (f) (Michie Supp. 1985).
139. Id. § 14-8-10 (Michie Supp. 1985).
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authority1 40 may convey partnership property. 14  The Act also announces
the presumptive effect of the purchase of property with partnership funds
when title is not placed in the name of the partnership.142

The Act also permits, but does not require, a partnership to record a
statement of partnership.14

3 If the statement of partnership discloses any
special limitations on the authority of a partner to act on behalf of the
partnership, 44 notice of the contents of the statement of partnership con-
clusively will be presumed against the grantee from the partnership of
real property located in a county wherein a copy of the statement of part-
nership has been recorded.1"

The Act also alters the property rights of individual partners, 14 espe-

140. See id. § 14-8-9 (Michie Supp. 1985).
141. Id. § 14-8-10(a) (Michie Supp. 1985). See, e.g., Cherry Lake Turpentine Co. v.

Lanier Armstrong Co., 10 Ga. App. 339, 73 S.E. 610 (1912) (authorized conveyance in part-
nership name by one of two partners could convey the interests of both); but see Printup
Bros. & Co. v. Turner, 65 Ga. 71 (1880).

142. See O.C.G.A. § 14-8-8(b) (Michie Supp. 1985). Prior Georgia law was vague regard-
ing whether the purchase of property with partnership funds was sufficient to render it
partnership property when the property was not held in the firm name. Compare Ferris v.
Van Ingen & Co., 110 Ga. 102, 113, 35 S.E. 347, 352 (1900) ("We believe the law to be that
whenever a firm purchases real estate in the firm name, with partnership funds, for partner-
ship purposes, and actually uses it for such purposes, it does become partnership property.")
and All Florida Sand, Unincorporated v. Lawler Constr. Co., 209 Ga. 720, 75 S.E.2d 559
(1953) (testimony by a partner that land was purchased with partnership funds held insuffi-
cient to establish partnership ownership of property when other factors noted in Ferris now
shown) with Bloodworth v. Bloodworth, 226 Ga. 898, 178 S.E.2d 198 (1970) (when title to
property is held in names of individual partners, partnership ownership may be proved by
extrinsic evidence).

O.C.G.A. § 14-8-8(b) (Michie Supp. 1985) seemingly abrogates much of the protection
enjoyed by creditors of individual partners under prior law. See, e.g., Morgan Guaranty
Trust Co. v. Alexander Equities, Inc., 246 Ga. 60, 268 S.E.2d 660 (1980) (property not part-
nership property when not held in name of partnership; Bloodworth distinguished).
O.C.G.A. § 14-8-8(d) (Michie Supp. 1985) provides, however, that title to real property must
be recorded in the partnership's name in order for the partnership to defeat the claim of a
creditor without actual knowledge that the property belonged to the partnership.

143. O.C.G.A. § 14-8-10.1 (Michie Supp. 1985).
144. Id. § 14-8-10.1(b)(5) (Michie Supp. 1985).
145. Id. § 14-8-10.1(f) to (g) (Michie Supp. 1985). Although a partnership may disclose

any property belonging to it, the disclosure in a statement of partnership ownership of real
property alone will not vest legal title to the real estate in the partnership. O.C.G.A. § 14-8-
10.1(b)(7) (Michie Supp. 1985). The 1984 version of O.C.G.A. § 14-8-10.1(b)(7), on the other
hand, did not require any deed to be recorded to convey title to real property to the part-
nership. 1984 Ga. Laws 1439, 1446. Disclosure of ownership in a statement of partnership
was sufficient if it referred by both book and page number to the location of the last re-
corded conveyance. Id. The Georgia legislature, however, eliminated this provision in 1985.
See 1985 Ga. Laws 1436, 1437-39.

146. O.C.G.A. § 14-8-24 (Michie Supp. 1985) provides that: "The property rights of the
partner are: (1) His rights in specific partnership property; (2) His interest in the partner-
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cially the rights of individual partners in specific partnership property,
including real property. 4 7 Though the Act states that "a partner is co-
owner with his partners of specific partnership property holding as a ten-
ant in partnership,""O the Act systematically eliminates important con-
ventional attributes of property ownership." 9 These provisions resolve a
dilemma that has haunted Georgia real estate practitioners for
years: whether the rights of individual partners to own and convey part-
nership property are determined under an entity or an aggregate theory
of partnership. Although partners did own partnership property at least
nominally as tenants in common,'" some authority supported the posi-
tion that fewer than all partners could convey title to partnership
property.1 9 '

VIII. CONCLUSION

Although recent legislation somewhat altered Georgia real estate law
and practice in the areas of zoning, execution of documents, and partner-
ship, decisions of the Georgia appellate courts during the survey period
tended to demonstrate and refine existing elements of that law and prac-
tice. Should this Article create on the part of its readers an awareness and
understanding of these recent legislative and judicial developments, the
Authors will have accomplished their goal.

ship; and (3) His rights to participate in the management." Id. O.C.G.A. } 14-8-26 (Michie
Supp. 1985) further provides that: "A partner's interest in the partnership is his share of
the profits and surplus, and the same is personal property." Id. This is true even when the
partnership deals only in real estate. E.g., Ewing v. Caldwell, 243 N.C. 18, 89 S.E.2d 774
(1955). Section 14-8-26 arguably departs from prior Georgia law. See O.C.G.A. § 14-8-48
(Michie 1982) (real property owned by a partnership is a partner's personal property only
insofar as it is used to pay the debts of the firm and wind up partnership business).

147. See O.C.G.A. § 14-8-25 (Michie Supp. 1985).
148. Id. § 14-8-25(a) (Michie Supp. 1985).
149. Id. § 14-8-25(b) (Michie Supp. 1985) limits the right of individual partners to pos-

sess and assign their rights in specific partnership property and renders partnership prop-
erty immune from attachment for the debt of an individual partner. Such rights also are not
inheritable and not subject to dower. Id.

150. E.g., Bloodworth v. Bloodworth, 226 Ga. 898, 178 S.E.2d 198 (1970).
151. O.C.G.A. § 14-8-10(a) (Michie Supp. 1985). E.g., Cherry Lake Turpentine Co. v.

Lanier Armstrong Co., 10 Ga. App. 339, 73 S.E. 610 (1912) (authorized conveyance in part-
nership name by one of two partners could convey the interests of both). But see Printup
Bros. & Co. v. Turner, 65 Ga. 71 (1880).
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