
Local Government Law

by R. Perry Sentell, Jr.*

Soft drink formulas may be but fleeting fancies, but the flavor of local
government law remains a delectable delight to the palate of the legal
system. Within the prevailing edicts of space, the cases are loosely ar-
ranged by topic, and the statutes are general ones. Welcome to the sys-
tem's enduring (and unchangingly classic) 'real thing.'

I. MUNICIPALrEs

A. Elections

Basic to municipal government, the integrity of the election process as-
sures the right of a candidate, upon marshalling sufficient evidence of
mismanagement, to contest effectively the election results. Evidence
amassed by contestant in Whittington v. Mathis1 included the facts of a
two-vote difference between the declared winner and loser of a seat on
the city commission, as well as the erroneous denial of voting rights to
four voters.2 In reviewing the contest, and sustaining the trial judge's or-
der of a new election, the supreme court reached two conclusions. First,
the court held that a statute requiring a contest petition "within five days
after the results of the election are declared,"3 did not preclude contest-
ant's filing of his petition one day prior to the official announcement of
the results.' Second, the court rejected the contestee's contention that the
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1. 253 Ga. 653, 324 S.E.2d 727 (1983).
2. The voters were excluded upon the poll workers' unwarranted conclusion, later cor-

rected, that one who had not voted in the primary could not vote in the runoff. Id. at 654,
324 S.E.2d at 728.

3. See O.C.G.A. § 21-3-420 (Michie 1982).
4. The court appeared to agree with the trial judge's interpretation of "within five days
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MERCER LAW REVIEW

evidence must indicate how the excluded voters would have voted.
Rather, the court emphasized that the contestant "need only establish
that sufficient legal votes were rejected to change or place in doubt the
result."

B. Officers and Employees

The rights and responsibilities of municipal officers and employees
were litigated in a spectrum of settings during the course of the survey
period. Cotton States Mutual Insurance Co. v. Smith,7 exposed the
unenviable plight of an insured employee whose injury also was covered
by workers' compensation.$ Because of that coverage, the court of appeals
held that the insurer's personal injury protection (PIP) obligation to the
employee be reduced accordingly, 'and it was unreceptive to the em-
ployee's submission that in actuality no workers' compensation benefits
were forthcoming.' To the points that the municipal employer possessed
no workers' compensation insurance and was itself insolvent, the court
responded with the provision of the material set-off statute.1" That provi-
sion pivoted not upon workers' compensation benefits actually paid, but
rather upon those to which the employee was entitled.11 The court elabo-
rated that the municipality was unquestionably a workers' compensation
'employer,' 2 and upon failure to obtain appropriate insurance, it became
a self-insurer. 3 It was the insolvent municipality, therefore, rather than

after" to mean "not later than." 253 Ga. at 543, 324 S.E.2d at 728.
5. Id.
6. One setting, not otherwise noteworthy, was provided by Collins v. State, 170 Ga.

App. 753, 318 S.E.2d 492 (1984), aff'd sub nom. Addock v. State, 253 Ga. 328, 322 S.E.2d 61
(1984), in which the court affirmed convictions of municipal officials for theft by conversion.
Denying defendants' challenge to venue, the court observed that the state was not required
to prove that the municipality was in fact a municipal government. It was sufficient that the
municipality had been legally incorporated, and "[t]his court may take judicial notice of
cities within a country [sic]." 170 Ga. App. at 754, 318 S.E.2d at 494.

7. 173 Ga. App. 95, 325 S.E.2d 408 (1984).
8. Plaintiff employee was injured in an automobile covered by a policy issued to the

municipality by the defendant-insurer providing for $50,000 personal injury protection
(PIP) benefits. Id. at 95, 325 S.E.2d at 408.

9. Id. at 96, 325 S.E.2d at 409. See generally Sentell, Workers' Compensation in Geor-
gia Municipal Law, 15 GA. L. Rv. 57 (1980), reprinted in R. SENTELL, ADDITIONAL STUDms
IN GEORGIA LocAL GOVERNMENT LAw 487 (1983).

10. 173 Ga. App. at 96, 325 S.E.2d at 409. See O.C.G.A. § 33-34-8 (Michie 1982).
11. "The fact that the employer. .. has not actually paid the benefits does not...

reduce Smith's entitlement to benefits from that source." 173 Ga. App. at 96, 325 S.E.2d at
409.

12. See O.C.G.A. §§ 34-9-1 to -3 (Michie 1982).
13. 173 Ga. App. at 95, 325 S.E.2d at 409. "It follows that the City . . . is liable for

whatever benefits to which Smith may be entitled under workers' compensation law." Id.

[Vol. 37



LOCAL GOVERNMENT LAW

PIP benefits, to which the municipal employee must look for injury
compensation.

Indicating, perhaps, the tensions and frustrations inherent in the ad-
ministration of local government, the tort of defamation has increasingly
surfaced in recent accountings." It is equally evident, however, that the
'actual malice' requirement exacts its steady toll upon the phenomenon.
Illustratively, Sparks v. Thurmond6 featured a police officer's slander ac-
tion against a mayor, an action that the court promptly perceived as one
pursued by a 'public figure.'1 ' So characterized, plaintiff was relegated to
establishing 'actual malice' on the part of the mayor and then was
deemed deficient in controverting the mayor's testimony that he had not
doubted the validity of the information in issue as obtained from an ap-
parent responsible source."

The 'actual malice' concept is by no means limited to the defamation
endeavors of 'public figure' plaintiffs. In Sparks v. Parks," for example,
plaintiff was a private citizen seeking recovery from a municipal police-
man for defamatory comments allegedly arising out of defendant's sus-
pension proceeding.20 Concluding that the police officer made the com-
ments under the duty of protecting his own interests," the court
described the occasion as conditionally privileged and cast upon plaintiff
the burden of establishing 'actual malice.'2 ' Viewing plaintiff's evidence as
no more than "mere conclusions and suppositions, 2 3 the court sustained
the trial judge's grant of summary judgment for defendant.2 4

Demonstrating the court's actual-malice tolerance level, Anderson v.

14. The court indicated that the municipality could levy taxes for the purpose. Id. at 96,
325 S.E.2d at 409.

15. See generally Sentell, Defamation in Georgia Local Government Law: A Brief His-
tory, 16 GA. L. Rav. 627 (1982), reprinted in R. SEWNELL, ADDITIONAL STUDIES IN GEORGIA

LOCAL GovERNmENT LAw 533 (1983).
16. 171 Ga. App. 138, 319 S.E.2d 46 (1984).
17. The alleged comments were made at the time plaintiff was hired. Id. at 138, 319

S.E.2d at 46.
18.. Id. at 141, 319 S.E.2d at 50. The court held defendant was entitled to summary

judgment. Id. at 143, 319 S.E.2d at 50.
19. 172 Ga. App. 823, 324 S.E.2d 784 (1984).
20. Defendant, in responding to charges plaintiff reportedly had leveled against him, al-

legedly informed the municipal mayor that plaintiff, a freelance photographer, was using
pressure tactics to sell his photographs. Id. at 823, 324 S.E.2d at 785.

21. "The defendant disclaimed any malice and established that the sole purpose of the
communications was to protect himself and the good name of the police department" Id. at
826, 324 S.E.2d at 787.

22. Id.
23. Id.
24. Id.
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Housing Authority" encompassed a slander action by a suspended super-
visor against the acting director of a municipal housing authority." Con-
ceding the vindictive damages statute to mandate a showing of 'actual
malice,'17 the couit was impressed by evidence that defendant possessed
prior information that plaintiff was not guilty of the charges in question
and knew that the charges were the subject of an on-going investigation.
At a minimum, the court held that the evidence formed a jury issue con-
cerning defendant's reckless disregard and exaggeration of the truth.'

When a complaint in defamation fails, plaintiff may attempt, as in
Meyer v. Ledford,'2 an alternative action for invasion of privacy. 0 Indi-
cating the perils of that approach, the court in Meyer affirmed summary
judgment against a municipal firefighter whose alleged relationship with
an assistant fire chief became the subject of a departmental investigation
of the chief. The court said that by virtue of the relationship, plaintiff
was a participant in a matter of legitimate public interest and, thus, for-
feited any privacy claim resulting from the publication of her name.'1

C. Contracts

When municipalities purport to establish contractual relationships, a
host of potential complications hover in the enveloping legal mist.2 One
of these perplexities descended upon McCrary Engineering Corp. v. City
of Bowden,"3 in the municipality's sovereign-immunity defense to a claim
of remuneration for services performed.34 Recounting the written contract
under which claimant had rendered engineering services in the design and
construction of a water and sewer system, the court of appeals hoisted the

25. 171 Ga. App. 841, 321 S.E.2d 378 (1984).
26. The episode involved defendant's statements to the press regarding charges of theft

of gasoline from authority service pumps. Id. at 841, 321 S.E.2d at 379.
27. See O.C.G.A. § 51-12-6 (Michie 1982).
28. 171 Ga. App. at 843, 321 S.E.2d at 380. "A jury would have been authorized from the

evidence submitted to find that the defendant... had recklessly (if not in deliberate bad
faith) accused the plaintiff of 'theft' and that as a direct and proximate result of this inter-
view a front page newspaper story was printed." Id.

29. 170 Ga. App. 245, 316 S.E.2d 804 (1984).
30. Plaintiff brought her action against the municipality and individual municipal offi-

cials. Id. at 245, 316 S.E.2d at 806.
31. Id. at 248, 316 S.E.2d at 807. "Even though the target of the investigation was [the

assistant fire chief], rather than appellant herself, there was no actionable invasion of pri-
vacy as a result of the publication of her name in connection therewith." Id.

32. See generally, an early treatment in Sentell, Some Legal Aspects of Local Govern-
mental Purchasing in Georgia, 16 MERCER L. REv. 371 (1965), reprinted in R. SENTLL,
STUDIES IN GEoRGIA LocAL GOVERNM rT LAW 599 (3d ed. 1977).

33. 170 Ga. App. 462, 317 S.E.2d 308 (1984).
34. The claim was imposed in the form of a cross-complaint in litigation of other points

as well. Id. at 463, 317 S.E.2d at 309.
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'legislative-ministerial' dichotomy of tort law."5 Emphasizing the "dual
character" of municipalities, the court adopted as "somewhat similar" its
earlier characterization of salary payments to municipal employees as a
"ministerial function."" So armed, the court rejected the municipality's
immunity defense to the contractual claim and reversed the trial court's
grant of summary judgment for the municipality. 7

A snare of a different complexion materialized in Godwin v. City of
Bainbridge,"3 and claimant enjoyed far less success in the confrontation.
That litigation revolved around an oral agreement between plaintiff and
the municipal governing authority, under which plaintiff would "step
down" from his position as fire chief but continue to draw his salary, as a
"consultant," for the following five years.8 ' Holding the agreement subject
to the Statute of Frauds,'0 the court rebuffed both efforts by plaintiff at
structuring an exception.' 1 On the one hand, the court deemed plaintiff's
"stepping down" from his former position as insufficient "part perform-
ance" of the agreement;' on the other hand, the court found "no merit in
appellant's contention that he was fraudulently induced to enter into an
unenforceable contract." 5

By far the most confounding complication shrouded in the contractual
smog is the complication emerging from the historic statutory proscrip-
tion that "[o]ne council may not, by an ordinance, bind itself or its suc-
cessors so as to prevent free legislation in matters of municipal govern-
ment."" A chronicle of the judicial evolution of that proscription moves
from an early period of approval and strict enforcement to a more recent

35. Id. at 464-65, 317 S.E.2d at 310. Indeed, the court quoted from the basic tort statute,
O.C.G.A. § 36-33-1 (Michie 1982).

36. 170 Ga. App. at 465, 317 S.E.2d at 311. The court expressly relied upon Smith v.
City of Atlanta, 167 Ga. App. 458, 306 S.E.2d 720 (1983).

37. 170 Ga. App. at 466, 317 S.E.2d at 311. The court distinguished contract actions
against the state, again on the ground that municipalities operate in "dual capacities." Id.

38. 172 Ga. App. 290, 322 S.E.2d 733 (1984).
39. Plaintiff alleged that the purpose of the agreement was to continue his employment

until he could draw retirement benefits, but the municipality terminated him during the
year following his relinquishment of the position of fire chief. Id. at 291, 322 S.E.2d at 734.

40. See O.C.G.A. § 13-5-30 (Michie 1982).
41. 172 Ga. App. 290, 292, 322 S.E.2d 733, 735.
42. Id. The court held his actions do not confer an uncompensated benefit upon the

municipality. Id.
43. Id.
44. O.C.G.A. § 36-30-3 (Michie 1982 & Supp. 1985). This statute was originally codified

from the language of an opinion of the supreme court in Williams v. City Council, 68 Ga.
816 (1882), and, thus, enjoys a lengthy history of judicial interpretation. See Sentell, Stat-
utes of Nonstatutory Origin, 14 GA. LAw Rzv. 239 (1980), reprinted in R. SENTmL, ADm-
TIONAL STumas IN GEORGIA LOCAL GOvRNMENT LAw 33 (1983).
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epoch of disfavor and qualification. 45 The supreme court itself acknowl-
edges the present inconclusiveness of the exercise, and the court's two
most recent performances yield little clarification.

Silver v. City of Rossville,'6 erupted from the municipality's lease of
real estate to a private party. The lease conferred a twenty-year option to
purchase.47 Upon the municipality's refusal of tender, the trial court re-
jected the lessee's action for specific performance and declared the lease
agreement squarely in violation of the statutory proscription. Reversing,
the supreme court looked to its earlier decision, upon which the trial
judge had relied,'4 and announced that "whether Aven v. Steiner Cancer
Hospital, Inc. ... continues to be good law would appear to be quite
problematic."''4 In any event, the court then hedged by distinguishing the
earlier decision on its facts."

The court again hurdled the barrier of the proscription in City of Pow-
der Springs v. WMM Properties, Inc., 1 involving litigation over a munic-
ipality's refusal to honor its earlier contractual grant of sewer access.53

Denominating the issue both "interesting"53 and of "uncertain area," a
unanimous court noted that the statutory proscription "carries with it the
problems inherent in codification of court decisions."'" Focusing upon the
proscription's applicability only to "governmental functions," 55 the court
canvased items not touched by the municipal contract in issue. Access to
the sewer system did not impair the municipality's power to construct or
maintain the sewer, to fix rates, to make assessments, to impose tap-on or

45. See Sentell, Local Government and Contracts That Bind, 3 GA. L. REv. 546 (1969);
Sentell, Binding Contracts in Georgia Local Government Law: Recent Perspectives, 11
GA. ST. B.J. 148 (1975). These are reprinted in R SNTmL, STUDES IN GEORWIA LocAL Gov-
ERNmENT LAW 541, 579 (3d ed. 1977).

46. 253 Ga. 13, 315 S.E.2d 898 (1984).
47. The lease had been executed in 1962, with rental at $1.00 per year. The lease and

option were conditioned upon lessee's using the property exclusively for manufacturing or
commercial purposes. The lessee sought to exercise his option to purchase in 1982. Id. at 13-
14, 315 S.E.2d at 899.

48. Aven v. Steiner Cancer Hosp., Inc., 189 Ga. 126, 5 S.E.2d 356 (1939).
49. 253 Ga. at 15, 315 S.E.2d at 900.
50. Id. This could be done "on the ground that in Aven the municipality had bargained

away its municipal-charter function of providing medical care to the poor." Id. The court
then proceeded to find a material issue of fact on the question of failure of consideration. Id.

51. 253 Ga. 753, 325 S.E.2d 155 (1985).
52. The grant of access was a part of the consideration included in land easements

deeded by landowners to the municipality for the construction of a sewer line. The deeds
were dated in 1980 and 1981, and the municipality refused to grant sewer access in 1983. Id.
at 754, 325 S.E.2d at 156.

53. Id. at 753, 325 S.E.2d at 156.
54. Id. at 756, 325 S.E.2d at 157.
55. Id. "It is clear that the prohibition is applicable to a municipality's governmental

functions, not its proprietary functions." Id.
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usage charges, nor even to charge for the access itself. Rather, the grant
of access impaired no governmental function and, thus, did not run afoul
of the proscription."

D. Regulation

Municipal regulatory powers are as necessary as they are controversial,
and it is a rare survey period that does not reflect one or both of these
aspects. 7 Few legal environments are as intensely charged as the one cre-
ated when the regulations are trained upon the subject of alcoholic bever-
ages." The current manifestation of this legal fixture, Price v. City of
Snellville,s embodied a citizen's effort to mandamus municipal adoption
of ordinances for the sale of liquor by the drink. Plaintiff's only proffer-
red source of municipal authority was a prior referendum, approved by
county voters, for the county's issuance of licenses."s Plaintiff urged that
referendum "to also empower.. . County incorporated municipalities to
adopt licensing ordinances and issue licenses."' 1

Observing the material statute's silence on the point,s2 and noting the
novelty of the issue s

3 the supreme court set forth upon a journey of stat-
utory construction. The court posited that a forerunner of the current
statute had received an interpretation favorable to plaintiff's position for
the reason that the statute then did not provide for separate municipal
referenda on the question." Since that interpretation, however, the legis-
lature had amended the statute to expressly afford municipalities "the
right to conduct liquor referenda."" Presumably, one purpose of those

56. Id. at 757, 325 S.E.2d at 158. "No such impairment of governmental power occurred
here by virtue of the access clause." Id. The court affirmed the trial judge's order that the
municipality permit plaintiff access to the sewers. Id. at 758, 325 S.E.2d at 158-59.

57. See generally Sentell, Discretion in Georgia Local Government Law, 8 GA. L. REV.
614 (1974); Sentell, Reasoning by Riddle: The Power to Prohibit in Georgia Local Govern-
ment Law, 9 GA. L. REv. 115 (1974). These efforts are reprinted in R. SENTEIL, STUDIES IN
GEORGIA LocAL GOVERNMENT LAw 651, 693 (3d ed. 1977).

58. See Sentell, Local Government Law and Liquor Licensing: A Sobering Vignette, 15
GA. L. REv. 1039 (1981), reprinted in PR SENTEUL, ADDITIONAL STUDIES IN GEORGIA LocAL
GOVERNMENT 283 (1983).

59. 253 Ga. 166, 317 S.E.2d 834 (1984).
60. The court said "there can be no doubt that the November 2, 1982 election did not

expressly vest the City with such authority." Id. at 166, 317 S.E.2d at 835.
61. Id.
62. Id. at 167, 317 S.E.2d at 835.
63. Id. at 167, 317 S.E.2d at 836.
64. In Stephens v. Moran, 221 Ga. 4, 142 S.E.2d 845 (1965), the court interpreted the

statute that now is codified at O.C.G.A. § 3-4-92 (Michie 1982) to empower a municipality's
government to enact regulatory ordinances and issue licenses. 221 Ga. at 4, 142 S.E.2d at
846.

65. 253 Ga. at 168, 317 S.E.2d at 836. See O.C.G.A. § 3-4-92 (Michie 1982 & Supp. 1985).
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amendments was to avoid the earlier interpretation "and permit munici-
palities to chart a course wholly independent of the counties in determin-
ing whether liquor by the drink sales will be allowed within their corpo-
rate limits."0 Accordingly, the court denied plaintiff's effort at
mandamus.67

E. Power

Of the several municipal powers litigated during the period under scru-
tiny here, none evokes more conceptual complications than extraterrito-
rial operation. The projection of municipal activities beyond municipal
boundaries is buttressed by substantial judicial history in Georgia," and
this year both appellate courts tendered contributions.

Coweta County v. City of Newnan," presented the issue in classic con-
frontation: a municipality sought to mandamus an unwilling county to
permit the extension of municipal water services into an unincorporated
area.' 0 Observing express charter authorization to extend services beyond
municipal limits, a unanimous supreme court denied that this authority
was limited by a provision of the constitution requiring a contract with
the county. 1 Emphasizing that the constitution conditioned its provision
with the phrase "unless otherwise provided by law,"'" the court held that
the charter authorization constituted the necessary "law,"' "7 and sustained
the trial judge's grant of summary judgment for the municipality. 4

The court of appeals employed a somewhat similar analysis in Glazner
v. State,'5 when it rejected an attack upon the legality of an arrest ef-
fected by a municipal police officer outside city boundaries. Conceding
statutory prohibition of extraterritorial arrests, "unless such jurisdiction

66. 253 Ga. at 168, 317 S.E.2d at 836.
67. Id. at 166, 317 S.E.2d at 835.
68. See generally Sentell, Extraterritorial Power in Georgia Municipal Law, 12 GA. L.

REv. 1 (1977), reprinted in R. SEmm L, ADDTONAL Swuirs iN GEoRGIA LocAL Govmhwmr
LAW 157 (1983).-

69. 253 Ga. 457, 320 S.E.2d 747 (1984).
70. Residents of the area had petitioned the municipality for service, and the county

denied the municipal request for right-of-way permits. Id. at 458, 320 S.E.2d at 749.

71. Id. at 459, 320 S.E.2d at 749; see GA. CONsT. art. IX, § 2, para. 3.
72. GA. CONST. art. IX, § 11, para. 3.
73. 253 Ga. at 459, 320 S.E.2d at 750. The court relied upon a statement in a pamphlet

by the 'Select Committee on Constitutional Revision' to the effect that exceptions to the
contracting requirement could be granted under general or local law. Id.

74. Id. at 461, 320 S.E.2d at 751. The court held that a local statute creating a county
water and sewer authority, and vesting the authority with power over any water main in the
county, had reference only to the county's water mains. Id. at 460, 320 S.E.2d at 750.

75. 170 Ga. App. 810, 318 S.E.2d 233 (1984).

[Vol. 37



LOCAL GOVERNMENT LAW

is given by local or other law,"7 6 the court discovered valid "other law" in
a statute authorizing arrests for offenses committed in the officer's pres-
ence.7 7 Additionally, the court held that the circumstances of the case em-
powered the officer "to act as a private person and effect a citizen's
arrest. 

' '
17

The distinctively different concern with municipal power expressed in
Associated General Contractors of America, Inc. v. City of Atlanta7

9 ad-
dressed municipal purchasing procedures. Specifically, the litigation fea-
tured an attack upon the validity of a municipal ordinance mandating
favored treatment in the award of city contracts for minority and female
owned enterprises." Expressly eschewing "constitutional considerations,"
the court focused its treatment of the case "entirely on the issue of the
authority of the city under state law to enact the ordinance."8 1 Then, in-
terpreting a municipal charter requirement of "lowest and/or best bid-
der" to mean that "contracts [be] awarded without favoritism to obtain
reasonable quality at the lowest cost,"82 the court held legislative intent
and purpose to preclude enactment of the affirmative action ordinance.'8

The remaining power contests of the survey period concerned munici-
pal imposition of monetary charges and manifested themselves in two
cases before the supreme court. In Hummings v. City of Woodbine," the
court denied municipal power to exact base sewer charges from residents
not actually using the sewer system. 86 Holding the material statute" to be
a "user statute" rather than an "availability statute," the court concluded
that the municipality could impose the charges "only for public and pri-

76. Id. at 811, 318 S.E.2d at 234 (quoting O.C.G.A. § 40-13-30 (Michie 1985)).
77. 170 Ga. App. at 811, 318 S.E.2d at 235. See O.C.G.A. § 17-4-23 (Michie 1982). The

court noted that this statute specified no geographical limitation. Judge Carley disagreed
with this interpretation, but concurred in the judgment on other grounds. 170 Ga. App. at
812, 318 S.E.2d at 235 (Carley, J., concurring specially).

78. 170 Ga. App. at 811, 318 S.E.2d at 235.
79. 253 Ga. 397, 321 S.E.2d 325 (1984).
80. The court described the purpose of the ordinance as "correcting the effects of past

discrimination, which is race and sex conscious." Id. at 397, 321 S.E.2d at 326.
81. Id. at 398, 321 S.E.2d at 327.
82. Id. at 399, 321 S.E.2d at 328 (construing 1973 Ga. Laws 2188, 2247).
83. 253 Ga. at 399, 321 S.E.2d at 328. Rejecting the municipal contention that the ordi-

nance was adopted under the charter power to make rules for competitive bidding, the court
reasoned that no such rule could be valid if it conflicted with the charter's requirement of
lowest and/or best bidder. Id. at 400, 321 S.E.2d at 328.

84. 253 Ga. 255, 319 S.E.2d 862 (1984).
85. Plaintiffs were the owners of private wells and septic tanks. Id. at 255, 319 S.E.2d at

862.
86. O.C.G.A. § 36-34-5 (Michie 1982 & Supp. 1985). The court expressly eschewed treat-

ing the matter under municipal 'home rule,' because the parties limited their arguments to
the sewer statute. 253 Ga. at 256,'319 S.E.2d at 863.
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vate consumers and users who use the city's sewer system."'

The exaction featured in Gas Light Co. v. Town of Bibb City" was an
occupation tax imposed upon a franchisee to whom the municipality had
issued a franchise without stated duration some forty years earlier.8 " Con-
cluding both that the franchise had not been granted in perpetuity but
"was revocable, at least after a reasonable period of time,"" and that the
municipality possessed charter authority to impose occupation taxes, the
court refused to denominate the tax an unconstitutional impairment of
contract.' 1

F. Liability

Of the many diverse facets of municipal liability" litigated during the
past year, perhaps the one drawing the most traditional treatment was
Johnson v. City of Atlanta," an action for injuries resulting from alleged
municipal negligence in operating a summer camp. Conceding that the
park where the camp was conducted was maintained primarily for use by
the public, plaintiff contended that his payment of a camp fee should
have surmounted the municipality's immunity defense. In rejecting this
contention," the court of appeals relied upon prior decisions to establish
that primary public benefit overrode incidental revenue from an under-
taking, and that the summer camp operation constituted a governmental
function entailing municipal tort immunity.96

Two claimants during the survey period sought to invoke the 'nuisance'
approach to averting the immunity defense," each with some degree of

87. 253 Ga. at 256-57, 319 S.E.2d at 863.
88. 253 Ga. 498, 322 S.E.2d 250 (1984).
89. The franchise had recited a consideration of one dollar. Id. at 499, 322 S.E.2d at 251.
90. Id. at 500, 322 S.E.2d at 252.
91. Id. The court, thus, sustained the trial judge's refusal to enjoin municipal collection

of the tax. Id.
92. See generally R SENimu, THE LAw OF MuacIPAL TORT LLBLrrY IN GEORGIA (3d ed.

1980).
93. 171 Ga. App. 296, 319 S.E.2d 506 (1984).
94. The court found no evidence that the municipality possessed charter authority to

maintain the camp primarily as a source of revenue or that the fee was other than an inci-
dental profit. Id. at 297, 319 S.E.2d at 508.

95. For an equally conclusive decision, see Williams v. Dykes, 170 Ga. App. 665, 317
S.E.2d 661 (1984), dismissing an action against local governments and officials for a convic-
tion allegedly obtained by perjured testimony. The court of appeals said that a witness in a
criminal trial is immune from liability and no liability could be vicariously imputed to those
involved in the governing process. Id. at 666, 317 S.E.2d at 662.

96. See generally Sentell, Municipal Liability in Georgia: The "Nuisance" Nuisance,
12 GA. ST. BJ. 11 (1975), reprinted in R. SENring, SDumEs IN GEORGIA LOCAL GOVERNMENT
LAw 843 (3d ed. 1977). See also R SzmNLL, THE LAw OF MusociPAL TORT LiAsuxry IN
GEORGIA 107 (3d ed. 1980).
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success. In Columbus v. Smith,97 the court of appeals refused to disturb a
jury verdict for damages sustained as a result of plaintiff's property being
flooded some thirteen times in a period of seven years.es Reviewing evi-
dence of municipal approval of upstream property development," of mu-
nicipal failure to limit resulting water run-off, and of plaintiff's continu-
ous complaints of damage, the court adopted plaintiff's theory of
municipal liability for a continuing nuisance.100

The court again assured jury consideration of a nuisance charge in
Whiddon v. O'Neal,"' an action for personal injury to a school child
struck by a car at an unguarded street crosswalk. Reversing the trial
judge's grant of summary judgment for the municipality, the court re-
viewed allegations of a lengthy municipal practice of providing a guard at
the crossing'" and of the municipality's actual knowledge of the guard's
illness for two weeks prior to the accident.103 On the ground that the mu-
nicipality had failed to refute conclusively these allegations, the court
concluded that a genuine issue of fact on the nuisance charge existed for
determination.1 "

For many years, liability insurance has played an important but limited
role in the law of municipal tort responsibility. 05 Statutes have long per-
mitted municipalities to obtain liability insurance for injury caused by
the ownership or operation of motor vehicles and have provided for the
waiver of immunity to the extent of the insurance coverage. 1" The case of
City of Rossville v. Britton'07 illustrates the issues typically arising under
these statutes. Plaintiffs sought recovery for injuries to a minor child re-

97. 170 Ga. App. 276, 316 S.E.2d 761 (1984).
98. Id. at 282, 316 S.E.2d at 766. The court relied primarily upon City of Columbus v.

Myszka, 246 Ga. 571, 272 S.E.2d 302 (1980).
99. In fitting the facts to the nuisance theory, the court viewed the municipality as

having done "something" rather than "nothing" when it allowed upstream development. 170
Ga. App. at 280, 316 S.E.2d at 765.

100. Id. at 281, 316 S.E.2d at 766. The court said that whether there was a nuisance was
the ultimate question for the jury. Id. at 282, 316 S.E.2d at 766.

101. 171 Ga. App. 636, 320 S.E.2d 601 (1984).
102. The court explained that it was the municipality's undertaking to provide the guard

for a period of several years which raised the nuisance possibility, and gave rise to a charge
of "misfeasance." Id. at 637, 320 S.E.2d at 603.

103. Id. at 638, 320 S.E.2d at 603. The court held that the municipality's explanation
was insufficient to establish that the failure to provide the guard on this occasion was a
single isolated incident. Id. at 638-39, 320 S.E.2d at 604.

104. Id. at 639, 320 S.E.2d at 604.
105. See generally Sentell, Tort Liability Insurance in Georgia Local Government Law,

24 MERcER L. Rav. 651 (1973), reprinted in R. SENrmL, STUDIES IN GEORGIA LocAL GovERN-
svrr LAw 811 (3d ed. 1977). See also R. Sa Nu, Ttm LAw Ov MumciPA TORT LIAuInY IN

GEORGIA 161 (3d ed. 1980).
106. See O.C.G.A. § 33-24-51 (Michie 1982 & Supp. 1985).
107. 170 Ga. App. 1, 316 S.E.2d 16 (1984).
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sulting from a defective garbage dumpster.'18 Responding to the charge
that municipal employees negligently had returned the discontinued
dumpster to service by use of a garbage truck, and, thus, came within the
waiver provision of the motor vehicle insurance statute, the court of ap-
peals observed that there was no charge of negligent driving or improper
handling of the truck, nor was the child injured as a result of the 'use' of
the truck.1 ' Accordingly, the instance was covered neither by the munici-
pal liability policy nor by the statute permitting the insurance.110 Taking
note of a general liability insurance policy that the municipality also had
obtained, the court reasoned that although that policy may well cover the
child's injury, the municipal purchase of the policy could not waive im-
munity for the "governmental function" of garbage collection because no
statute provided for such waiver."'

Effective in January of 1983, an amendment to the constitution permits
waiver of sovereign immunity by the state, its "departments," and its
"agencies," to the extent that liability insurance is obtained."" Last
year's survey marked a rather surprising indication by the supreme court
that local governments may come within the provision's definitions of
"departments" and "agencies,"" and this year the court splintered into
fragments over the point. Robinson v. City of Decatur" featured an ac-
tion for alleged negligent injury to a child who was swimming in a munici-
pal pool.115 Via a maze of opinions, a majority of the court affirmed sum-
mary judgment for the municipality."" The controlling opinion," 7

apparently expressing the views of three justices, characterized the activ-
ity as a governmental function and concluded that the municipality's
purchase of general liability insurance "does not waive sovereign immu-
nity." s In an opinion concurring only in the result," 9 one justice relied
upon the fact that the accident occurred prior to January 1983. According
to this justice, the purchase of liability insurance would waive governmen-

108. The parents sued an apartment complex for the child's injury, and the apartment
filed a third-party complaint against the municipality. Id. at 1, 316 S.E.2d at 16.

109. Id. at 2-3, 316 S.E.2d at 17.
110. Id. at 3, 316 S.E.2d at 17. The court sustained a grant of summary judgment for the

municipality.
111. Id.
112. G& CONST. art. I, § 2, para. 9.
113. Wilmoth v. Henry County, 251 Ga. 643, 309 S.E.2d 126 (1983). See Sentell, Local

Government Law, Annual Survey of Georgia Law, 36 MmRcER L. Ra. 255, 276-77 (1984).
114. 253 Ga. 779, 325 S.E.2d 752 (1985).
115. Plaintiffs alleged inadequately trained and inattentive lifeguards at the pool as the

cause of the injury. Id. at 779, 325 S.E.2d at 752.
116. Id. at 780, 325 S.E.2d at 753.
117. Written by Justice Marshall.
118. 253 Ga. at 779-80, 325 S.E.2d at 753.
119. Id. at 780, 325 S.E.2d at 754 (Clarke, J., concurring).
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tal immunity in cases arising after that date.110

In a dissenting opinion, two justices maintained that sovereign immu-
nity worked an unconstitutional deprivation of plaintiff's rights and that
"this inhumane result is compounded by the defendant's apparent use of
public funds to purchase liability insurance covering this tragic occur-
rence." ' An additional dissent by one justice argued that the presence of
liability insurance should be determinative in the case and that upon re-
mand the trial judge should inquire whether in fact such insurance was
present."3 2 From the welter of disagreement in Robinson, it would appear
that for an injury occurring after January 1, 1983, and for which the local
government has obtained general liability insurance, a majority of four
justices of the Georgia Supreme Court would be prepared to hold that
governmental immunity is waived to the extent of the insurance coverage.

In yet another theatre of turbulence, the Georgia courts continue their
efforts to assimilate the havoc wreaked by the United States Supreme
Court's infliction of federal civil rights liability upon local governments.123

In Kelly v. City of Marietta,'24 a section 1983 claim against the munici-
pality for an alleged illegal arrest, the supreme court held that state law
prohibited ordinance authorization of individual council members to issue
arrest warrants."2 Accordingly, the court remanded the case for a deter-
mination of the liability claim.'"

A prominent facet of section 1983 litigation is attorney's fees, which the
court in its discretion may award the "prevailing party" as part of the
costs. 2 7 In City of College Park v. Grunden,'28 a section 1983 claim for
damages to plaintiff's automobile resulting from being towed by a wrecker
service under contract with the municipality, a majority of the court of
appeals explored the matter. Although fees could be awarded to defen-
dant only when the suit was "unreasonable, frivolous, meritless, or vexa-
tious,"' 2 and although the decision to award attorney's fees is generally

120. Id.
121. Id. at 781, 325 S.E.2d at 754 (Hill, C.J. & Smith, J., dissenting).
122. Id. at 781-82, 325 S.E.2d at 754-55 (Weltner, J., dissenting).
123. Monell v. Department of Social Serve., 436 U.S. 658 (1978). For a treatment of the

decision and its progeny, as well as the experience of Georgia local governments under it in
both federal and state courts, see R. SxwrLL, GEORwIA LocAL GovaaNMZNrr LAW'S ASSIMILA-
TON OF Monell: SaCEON 1983 AND THE NEw "PERsoNs" (1984).

124. 253 Ga. 579, 322 S.E.2d 885 (1984).
125. Id. at 579-80, 322 S.E.2d at 887. On this point, the court reversed the court of ap-

peals in City of Marietta v. Kelly, 169 Ga. App. 927, 315 S.E.2d 659 (1984).
126. 253 Ga. at 580, 322 S.E.2d at 887.
127. 42 U.S.C. § 1983 (1983). See R SETELL, GEORGtA LocAL GOVERNMmT LAw's As-

SIMUATION OF MoneL: SEc'ioN 1983 A Tm NEw "PERsoNs" 68-77 (1984).
128. 171 Ga. App. 814, 321 S.E.2d 371 (1984).
129. Id. at 814, 321 S.E.2d at 372.
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within the discretion of the trial judge, the court nevertheless reversed
the trial court's denial. On the grounds that it obviously was not the mu-
nicipal "official policy or custom" to cause towing damage to
automobiles, 130 and that claimant possessed a full and complete remedy
against the towing company,"3' the court concluded that "[ujnder no con-
struction could the [claimant] have prevailed against the city in the sec-
tion 1983 action . 132

G. Zoning

A requirement common to virtually all rezoning procedures is notice to
interested parties. In general, the courts tend to hold local governments
to strict compliance. In Golden v. White, 33 for example, the supreme
court invalidated rezoning actions taken thirteen years earlier on grounds
that no hearing had been held at the time provided in the notice given
and that no notice was given for the meeting actually held."1 4 Because the
plaintiff-neighbors had not learned of the attempted rezoning until thir-
teen years later, and because the rezoning was deemed a nullity, the court
rejected defendant's plea of laches.'

Providing a perspective of contrast, Coleman v. Johnson'" featured a
municipal zoning code requiring notice and a hearing, and that the rezon-
ing decision be rendered within sixty days thereafter. The rezoning in is-
sue was preceded by three council meetings, with proper notice given for
the first meeting but not for the other two. Emphasizing that the munici-
pal code required only one meeting, and that the rezoning decision was
made within sixty days of the first meeting, 3 7 the court rejected the chal-
lengers' notice complaint.'"

Essential to mounting a challenge to rezoning, the 'standing' of the
challengers was the court's primary concern in Moore v. Maloney.13' Re-
citing the two-pronged test of 'substantial interest' and 'special damage,'
the court determined that owners of property adjacent to that under con-

130. Id. at 815, 321 S.E.2d at 372.
131. Id. Indeed, claimant had been duly informed that the service was an independent

contractor and fully insured. Id.
132. Id.
133. 253 Ga. 111, 316 S.E.2d 460 (1984).
134. Id. at 112, 316 S.E.2d at 461. The zoning ordinance required notice at least 15 days

prior to the hearing date. Id.
135. Id.
136. 253 Ga. 771, 325 S.E.2d 382 (1985).
137. The court distinguished cases turning upon zoning requirements that the rezoning

decision be made at the time fixed by notice for the hearing. Id. at 771-72, 325 S.E.2d at
382-83.

138. Id. at 773, 325 S.E.2d at 383.
139. 253 Ga. 504, 321 S.E.2d 335 (1984).
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sideration met these qualifications. 40 The court reasoned that any change
in the nature of the subject property clearly would affect adjacent prop-
erty, and evidence of a decline in property values satisfied the 'special
damage' requirement.' So armed, the court remanded the rezoning deci-
sion and ordered the municipal council to rectify its earlier disregard of
comprehensive development plans. 4

2

Typically, a municipal denial of rezoning will draw a challenge sound-
ing in unconstitutional deprivation of property rights. During the course
of such a challenge in Mayor of Savannah v. Rauers,14 the municipality
sought to have the court exclude any evidence that had not been
presented to the municipal council, and to "set a minimum level of
profit" for use by zoning authorities in determining whether rezoning is
constitutionally required.1 44 Holding that the first request should be ad-
dressed to the General Assembly,14 and that the second would not pro-
vide a "manageable rule,'" 4 the court determined the evidence to show
that the property was unusable as presently zoned and that refusal to
rezone was confiscatory."47

The impact of zoning also may be crucial in the regulatory sphere of
municipal permits. Providing an apt illustration, Corey Outdoor Adver-
tising, Inc. v. Board of Zoning Adjustments"4 encompassed a municipal-
ity's issuance of three sign permits before discovering their violation of
zoning ordinances. 4

9 On the permitee's challenge to the resulting removal
order, a majority of the court sustained the validity of the ordinance as
creating "a zone of visual integrity" for designated historic sites, and as a

140. Id. at 506, 321 S.E.2d at 337.
141. Id. The court thought the adjacent owners would suffer greater loss in property

value than other neighbors because of their location. Id.
142. Id. at 507, 321 S.E.2d at 338. That was the requirement of the municipal zoning

ordinance. See also City of Marietta v. Traton Corp., 253 Ga. 64, 316 S.E.2d 461 (1984), in
which the court upheld the standing of an owner of property being developed for a single-
family-homes subdivision adjacent to the property being rezoned for commercial and multi-
family. Id. at 65, 321 S.E.2d at 463. Even so, the court proceeded to reject an argument of
contract rezoning, finding in the evidence no necessary connection between a settlement and
compromise meeting and the subsequent rezoning vote. Id. at 66, 316 S.E.2d at 463.

143. 253 Ga. 675, 324 S.E.2d 173 (1985).
144. Id. at 675, 324 S.E.2d at 174.
145. The court said that in effect the municipality was contending for an 'appeal' from

the council to the superior court, and that the legislature had not provided for this proce-
dure. Id.

146. The court thought the wide range of variables in the cases precluded such a rule. Id.
147. Id. at 677, 324 S.E.2d at 175. The court considered the factors of location, nature of

surrounding properties, geography, and the like. Id.
148. 254 Ga. 221, 327 S.E.2d 178 (1985).
149. A municipal ordinance prohibited general advertising signs within 300 feet of the

boundaries of specifically designated historic sites. Id. at 221, 327 S.E.2d at 180.
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method of measurement in "minimizing visual blight. ' " To plaintiff's
reliance upon the doctrines of estoppel and vested rights, the court was
attentive but unyielding. The court said that estoppel was unavailable for
several reasons. The act of issuing the permit was clearly unauthorized,''1
and there could be no frustration of "governmental powers.' 2 Similarly,
vested rights could not attach to an illegal use, especially one resulting
from a good-faith municipal mistake of fact that was immediately
corrected.'

II. COUNIES

A. Officers and Employees

Two points remain consistent in litigation concerning county officers
and employees: much of the litigation sounds in defamation,'" and most
of it is resolved on the absence of 'actual malice.' DeBerry v. Knowles,""
for example, featured a deputy warden's action against a county commis-
sioner. The court's first endeavor was to characterize the parties as 'pub-
lic figures' and set plaintiff's burden of showing actual malice.'" The
court observed evidence produced by defendant that the charges in issue
came from others, that he had no reason to disbelieve them, that he re-
layed them to others for their evaluation, and that plaintiff failed to show
that the reports were without basis.157 Plaintiff merely showed that he
had been cleared of the charges,"'8 but that alone was insufficient to es-
tablish the requisite malice.1 59

150. Id. at 222, 327 S.E.2d at 180-81.
151. Id. at 225, 327 S.E.2d at 183. The court distinguished acts not illegal or ultra vires.

Id.
152. Id. at 224, 327 S.E.2d at 182. "[E]quitable estoppel will not apply so as to frustrate

or contravene a governmental function of a governmental unit." Id.
153. Id. at 227, 327 S.E.2d at 184. "[A] permit for an illegal use is void and vests no

property rights." Id.
154. See generally Sentell, Defamation in Georgia Local Government Law: A Brief

History, 16 GA. L. Rv. 627 (1982), reprinted in R. SENFEIL, ADDITIONAL STUDIES IN GEORGIA
LOcAL GOVERNMENT LAW 533 (1983).

155. 172 Ga. App. 101, 321 S.E.2d 824 (1984).
156. Id. at 104, 321 S.E.2d at 827. "Thus to be actionable, Knowles' otherwise privileged

communications must have been uttered with actual malice." Id.
157. Id. at 104-05, 321 S.E.2d at 827.
158. Id. The court affirmed a directed verdict for defendant on the material counts of

plaintiff's complaint. For yet another survey-period case with a similar conclusion, see Fiske
v. Stockton, 171 Ga. App. 601, 320 S.E.2d 590 (1984).

159. 172 Ga. App. at 104, 321 S.E.2d at 827. As to the one count, concerning remarks
made on a radio program, which the trial judge did allow to go to the jury, the court held
that when the jury elected not to return any monetary general damages, it could not award
exemplary or punitive damages. Id. at 107, 321 S.E.2d at 829.
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A rare example of evidence that was sufficient, News Publishing Co. v.
DeBerry,100 revolved around a statement in the defendant-newspaper that
plaintiff had expressed an intention to kill a third party.161 Although it
was again determined .that plaintiff was a public figure,"1" the court re-
counted the following evidence: The article was in preparation for sev-
eral weeks with no set time for publication; the reporter's only source was
a signed affidavit of a former prison inmate supplied by the third party;
defendant never talked with the former inmate or checked his criminal
record; and the reporter never talked to plaintiff.'53 This was 'clear and
convincing evidence' of reasons for doubting the accuracy of the state-
ment, and defendant's failure to further investigate was sufficient for a
jury inference of recklessness.'"

Another staple of the survey are disputes going to termination and
compensation. Illustrating the former, the court in Rabon v. Bryan
County Board of Education'5 sustained the school board's termination
of a high school principal. Holding that the board was authorized to take
more drastic action than that recommended by the Professional Practices
Commission,'" the court treated the termination as based not upon pro-
tected speech, but upon the effect of the speech on plaintiff's ability to
perform his duties.1 6

7

Compensation was the concern of the court in Morgan v. Woodward,""
in which county officers sought to retain the local statute cost-of-living
salary increases of prior years in the face of a more recent general statute
providing minimum salaries.160 Operating from an express repeal in the
latter statute,17 0 the court held plaintiffs were entitled only to the mini-
mum salary provided in the general law. 71

Also rarely missing from the personnel audit are the controversies over

160. 171 Ga. App. 787, 321 S.E.2d 112 (1984).
161. Id. at 787, 321 S.E.2d at 113.
162. Plaintiff was a county deputy warden. Id.
163. Id. at 787-88, 321 S.E.2d at 113-14.
164. Id. at 789, 321 S.E.2d at 114. The court thus rejected defendant's appeal from a

jury verdict for plaintiff. Id.
165. 173 Ga. App. 507, 326 S.E.2d 577 (1985).
166. See O.C.G.A. § 20-2-1160 (Michie 1982).
167. 173 Ga. App. at 509, 326 S.E.2d at 579. The court held the record sufficient to show

that the alleged remarks had interfered with the goal of education. Id.
168. 253 Ga. 751, 325 S.E.2d 369 (1985).
169. See O.C.G.A. § 15-6-88 (Michie 1985).
170. The statute repealed local statutes providing for a lower salary, and the court held

this to include not only the base salary, but the cost-of-living increases as well. 253 Ga. at
751-52, 325 S.E.2d at 369-70.

171. Id. at 751-52, 325 S.E.2d at 370. Even so, the court observed, the result was a salary
increase for the officials. Id.
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workers' compensation benefits.172 Ordering reimbursement to the in-
surer, the court in Spiva v. Union County7 s focused upon evidence that
the county and its employee had misrepresented the employee's injury as
occurring during the course of his employment.1 7 4 That misrepresenta-
tion, the court held, tolled the statute of limitation1 75 and enabled the
insurer to recover previously paid compensation and medical benefits.17

More troublesome to the court, but more satisfactory to the employee,
Walton County Board of Commissioners v. Williams177 yielded a conclu-
sion of compensation. The primary issue was the causal relation between
a deputy sheriff's heat stroke suffered during a manhunt and the severe
depression that forced his resignation.17 8 Conceding that the preponder-
ance of the evidence may contraindicate causation, a majority of the court
found enough medical testimony to satisfy the 'any evidence' rule for sup-
porting the board's award of compensation. 179

Not quite so typical in the annual enumeration, two cases in this year's
account concerned county personnel exposure to judicial contempt. In
Brewton v. Rowell,'8s the court of appeals found enough evidence to sus-
tain the contempt of a county commissioner for violation of the trial
judge's prohibition against unauthorized use of county equipment. Re-
jecting the commissioner's effort to distinguish "administrative pow-
ers, ' 81 and emphasizing his admission of a prior warning by the chair-
man of the commission, the court found no abuse of discretion in the trial
judge's determination on "wilfulness."' 6

172. See generally Sentell, Workers' Compensation in Georgia Municipal Law, 15 GA.
L. REv. 57 (1980), reprinted in R. SENTELL, ADDITIONAL STUDIES IN GEORGIA LOCAL GOVERN-
iEwNr LAW 487 (1983).

173. 172 Ga. App. 151, 322 S.E.2d 351 (1984).
174. The employee was injured at home on a Saturday and while having no work respon-

sibility except for being on 24-hour call. Id. at 151-52, 322 S.E.2d at 352.
175. See O.C.G.A. § 34-9-221 (Michie 1982 & Supp. 1985). The insurer's notice to con-

trovert had not been filed until 23 months after payment of the benefits.
176. 172 Ga. App. at 152, 322 S.E.2d at 353. The court, thus, affirmed the board's order

of reimbursement. Id.
177. 171 Ga. App. 779, 320 S.E.2d 846 (1984).
178. The resignation, upon advice of physician, occurred some four months after the

heat stroke. Id. at 779-80, 320 S.E.2d at 846-47.
179. Id. at 780, 320 S.E.2d at 847. "It is axiomatic that any finding of fact by the board,

if supported by any evidence, is conclusive and binding upon the superior court and this
court." Id. In a dissent for three judges, Judge Sognier could find absolutely no medical
testimony to support the award. 171 Ga. App. 779, 781, 320 S.E.2d 846, 848 (Sognier, J.,
dissenting).

180. 173 Ga. App. 117, 325 S.E.2d 610 (1984).
181. The court said the judge's order did not contain these distinctions. Id. at 117, 325

S.E.2d at 611.
182. Id. The court rejected as controlling the commissioner's evidence that he consulted

counsel before he acted. Id.
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Introducing a new development to the theme, in In re Irvin,1 88 the su-
preme court reviewed a trial judge's determination of wilful contempt for
a county sheriff who failed to obey the judge's order to transfer a prisoner
to another jail. First, the court held that when jail security is properly
raised before the court and on that ground the court orders transferral,
the court is within its authority.'" Second, the court announced move-
ment from 'preponderance of the evidence' to 'beyond a reasonable
doubt' as the standard for appellate review of criminal contempt.185 On
the basis of that standard, the court remanded the case for a determina-
tion by the trial judge.1 "

B. Legislation

On at least two fronts during the survey period, the supreme court was
confronted with issues of legislative technique under the state constitu-
tion. The technique in Regency Club v. Stuckey 87 had yielded a brack-
eted population statute, applicable to only one county in the state, au-
thorizing local governing authorities to issue alcoholic beverage licenses to
private clubs without the necessity of approval by the voters.'" Upon a
taxpayer challenge, the court emphasized its suspicions concerning lim-
ited "population statutes," especially when it can be shown "that there
are other counties with smaller and larger populations." 18 That fact hay-

183. 254 Ga. 251, 328 S.E.2d 215 (1985).
184. Id. at 253-54, 328 S.E.2d at 218. The court overruled Whiddon v. State, 160 Ga.

App. 777, 287 S.E.2d 114 (1982), in which the court held that the judge could order, sua
sponte, the transfer of a prisoner for reasons of security. 254 Ga. at 253-54, 328 S.E.2d at
218.

185. Id. at 256, 328 S.E.2d at 220. The court relied upon its decision in Garland v. State,
253 Ga. 789, 325 S.E.2d 131 (1985).

186. On the basis of the evidence, the court concluded that a rational factfinder could
find either way under a standard of 'beyond a reasonable doubt.' 254 Ga. at 256-57, 328
S.E.2d at 220. Concurring, Chief Justice Hill explained that "the old rule (decisions of this
court in conflict with older unanimous full bench decisions must yield to the older decisions)
is not only old; it is no longer the rule." Id. at 257, 328 S.E.2d at 220 (Hill, C.J., concurring).

187. 253 Ga. 583, 324 S.E.2d 166 (1984).
188. See O.C.G.A. § 3-7-43 (Michie 1982 & Supp. 1985). As amended in 1982, this sec-

tion applied to any county with a population between 36,800 and 36,990. Presumably the
court decided the case under the Constitution of 1976, for the 1983 Constitution prohibits
population statutes as defined by the General Assembly, and the legislature includes brack-
eted statutes within its definition. See GA. CoNsT. art. HI, § 6, para. 4; O.C.G.A. § 28-1-
15(c)(3) (Michie 1982 & Supp. 1985).

189. 253 Ga. at 585, 324 S.E.2d at 168. The court said that "a presumption arises that
the population statute is a special law." Id. Actually, it would appear, the court's view is
questionable; an invalid population statute is invalid as an effort at a general law not having
uniform operation throughout the state, as prohibited by the Constitution, and not because
it is a special statute.
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ing been shown in the case, and there being no "rational relationship"
between the population bracket and the subject of a popular vote on the
issuance of liquor licenses to private clubs,"s0 the court held the statute to
be a "special law" contrary to general statutes.191

The court's decision in Building Authority of Fulton County v.
State,192 one of the most noteworthy of the year, again projected into dis-
tinct focus the potential for change in local government law wrought by
the 1983 Constitution.''3 The controversy presented a multifaceted chal-
lenge to the validity of building authority resolutions authorizing the is-
suance of revenue bonds for the construction of county mental retarda-
tion centers and for studying the feasibility of a county government
complex."'1 The authority was created by a 1980 population statute
(amended in 1982); the authority adopted the bond resolutions in April
and May 1983; the authority petitioned for validation in May 1983; the
new constitution became effective on July 1, 1983; and the trial court en-
tered its denial of validation in December 1983."95 Delving into the tem-
poral complications, the court overruled an approach entrenched in Geor-
gia law for the last eighty-four years.'" The court held: "The
constitutionality of a law is to be determined by the constitution in effect
on the date the law became effective and by the constitution now in
effect."197

For several of the challenges, the new approach made no difference. For
example, one of the intervenor's objections was that the population stat-
ute creating the authority, then applicable only to Fulton County, was an

190. Id. at 585, 324 S.E.2d at 168.
191. Id. at 584-85, 324 S.E.2d at 168-69. General statutes (O.C.G.A. § 3-7-20 (Michie

1982), O.C.G.A. § 3-7-41 (Michie 1982), O.C.G.A. § 3-7-42 (Michie 1982)) require approval
by the local voters. The court held plaintiffs entitled to permanent injunctive relief against
the local governments. 253 Ga. at 586-87, 324 S.E.2d at 169.

192. 253 Ga. 242, 321 S.E.2d 97 (1984).
193. For conjecture on this point, see generally Local Gooernment Law and the Consti-

tution of 1983: Selected Shorts, in R. SENTELL, ADDITIONAL STUDIES IN GEORGIA LOCAL
GOVERNMENT LAW 565 (1983).

194. The arrangement was one under which the building authority would issue the
bonds and carry out the projects in return for contract payments by, the county to the au-
thority in amounts required to service the bonds. 253 Ga. at 242, 321 S.E.2d at 98-99.

195. Id. at 242-43, 321 S.E.2d at 98-99.
196. Since Jones v. McCaskill, 112 Ga. 453, 37 S.E. 724 (1900), the supreme court's ap-

proach for determining the validity of a statute was as follows: "The time with reference to
which the constitutionality of an act of the General Assembly is to be determined is the date
of its passage." Id. at 456, 37 S.E. at 725. For treatment of this approach, see Sentell, Un-
constitutionality in Georgia: Problems of Nothing, 8 GA. L. REV. 101 (1973), reprinted in
R SENTELL, STUDIES IN GEORGIA LOCAL GOVERNMENT LAW 149 (3d ed. 1977).

197. 253 Ga. at 243, 321 S.E.2d at 99.
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unconstitutional special statute.'9s In response, the court first determined
the population category to be 'open' and reasonably related to the sub-
ject, and, thus, a valid general statute under the Constitution of 1976.1"
Second, on grounds that the statute did not contain population brackets,
the court held it valid as an exception to the 1983 Constitution's condem-
nation of population bills.2" In this fashion, the statue was held valid
under both material constitutions.

The most forbidding obstacle to the court's new approach emerged in
the intervenor's argument that the projects were not ones for which the
authority could issue revenue bonds. On that point, it appeared, the 1983
Constitution would, 01 and the 1976 Constitution would not,2 0 2 authorize
the bonds. Moreover, every legislative act in issue had been taken while
the 1976 Constitution was in effect. Confronting this obstacle, the court
reasoned that when it adopted its resolutions (under the Constitution of
1976), the building authority "was necessarily cognizant" of the impend-
ing new constitution.203 Additionally, the trial court's denial of validation
was not entered until some five months after the 1983 Constitution's ef-
fective date. Somehow, that rationale culminated in a holding that "in
these circumstances, in furtherance of judicial economy and efficiency,
the validity of the resolutions authorizing these projects will be deter-
mined by reference to the Constitution of 1983.' '204 So positioned, the
court encountered little difficulty in sustaining the authority's power to
issue the bonds.20

Building Authority was remarkable for the court's newly proclaimed
two-constitution test for determining statutory validity. The case is even
more remarkable, however, for the court's apparent unfaithfulness to its
own new test in arriving at the result.2 6

198. Id. at 243, 321 S.E.2d at 100. The statute applied to all counties with a population
of 550,000 or more according to the 1970 or any future federal census. Id.

199. 253 Ga. at 244, 321 S.E.2d at 100.
200. Id. See GA. CONST. art. III, § 6, para. 4 (1983).
201. GA. CONST. art. IX, § 6, para. 1, authorizes the issuance of revenue bonds "as pro-

vided by general law." Id.

202. GA. CoNsT. art. IX, § 7, para. 1 (1976), authorized the issuance of revenue bonds
only for projects specifically enumerated in the Revenue Certificate Act of 1937 (codified in
O.C.G.A. § 36-82-60 (Michie 1982)).

203. 253 Ga. at 245, 321 S.E.2d at 101.
204. Id.
205. Id. at 247-50, 321 S.E.2d at 102-04. The court also rejected intervenor's arguments

under separation of powers, lack of authority to convey property, title and subject matter,
indebtedness, and donations or gratuities. Id.

206. For a more extensive analysis of the decision, see Sentell, Unconstitutional-
ity: Recent Sightings, URB. GA., Apr. 1985, at 29.
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C. Contracts

On the whole, county interests did not prevail in the assortment of con-
tract controversies arising during the period under study. For example,
once the county contracts to provide a municipality with water, and fur-
ther agrees to submit rate disputes to arbitration, it must carry the bur-
den of refuting attacks upon the arbitration procedure. Thus, the court of
appeals in City of Fayetteville v. Fayette County207 rejected the county's
motion for summary judgment on grounds that the county had presented
no evidence to refute the municipality's contention that one of the arbi-
trators was not impartial.208

The supreme court's holding in Ashworth v. Cunningham/MSE209 was
equally conclusive. There, the court held that once the county prevailed
in defending an action for specific performance 210 it could not then be
permitted to deny that remedy in the name of sovereign immunity.211

Completing the trilogy, Dade County v. Miami Land Co.2 1 2 concluded
with yet another grant of summary judgment against the county,2113 in
respect to the statutory mandate that conveyance contracts be entered on
county minutes.21 4' In affirming a mandamus that the county record a
warranty deed for mineral rights in land, the court discounted the fact
that the county had executed the deed in 1947.21s The court reasoned
that a twenty-year statute of limitation 2 1 did not bar a claim against the
county, "because this action arises from a claim that a public officer has

207. 171 Ga. App. 13, 318 S.E.2d 757 (1984). The action was one by the county to en-
force the arbitration ruling.

208. Id. at 14, 318 S.E.2d at 758-59. The court said that on motion for summary judg-
ment, the movant has the burden of establishing the nonexistence of any proffered defense.
Id.

209. 252 Ga. 569, 315 S.E.2d 419 (1984).
210. The action was one for specific performance of a contract for architectural services

in respect to a new county courthouse, and the court held the contract not one coming
within the statutory provision for equitable remedies under O.C.G.A. § 9-5-7 (Michie 1982).
252 Ga. at 569, 315 S.E.2d at 419-20.

211. The court reversed the trial judge's orders of specific performance and injunction
against the county. Id. at 569, 315 S.E.2d at 420.

212. 253 Ga. 776, 325 S.E.2d 750 (1985).
213. Id. at 777, 325 S.E.2d at 752.
214. Id. O.C.G.A. § 36-9-2 (Michie 1982). The more general and historic mandate is

O.C.G.A. § 36-10-1 (Michie 1982): "All contracts entered into by the county governing au-
thority with other persons in behalf of the county shall be in writing and entered on its
minutes." See generally Sentell, County Contracts in Georgia: "Written and Entered," 32
MERcER L. REv. 283 (1980), reprinted in I. SENraLL, ADDITIONAL STUDIS IN GEORGIA LOCAL
GOVERNMENT LAw 193 (1983).

215. 253 Ga. at 777-78, 325 S.E.2d at 751-52. It was undisputed that the county had
never entered the deed upon its minutes. Id. at 776, 325 S.E.2d at 751.

216. See O.C.G.A. § 9-3-22 (Michie 1982).
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failed to perform his official duty. 2 1 7

D. Power

Two of the power controversies that arose during the survey period
touched, at least obliquely, upon Georgia's system of county 'home
rule.'21 8 In Price v. Fulton County Commission,2 1 plaintiff sought to util-
ize the home rule status as a source of prohibition rather than county
authority. Specifically, the challenge, levelled by the clerk of superior
court, attacked the validity of a county contract granting to a private cor-
poration the right to obtain and reproduce copies of public indices and
records available only at the courthouse.2 20 Plaintiff contested the
county's power to make the contract, primarily upon the ground that it
violated the county home rule provision expressly prohibiting actions "af-
fecting any court or the personnel thereof. 2 2 1 Showering plaintiff's posi-
tion with disdain, the court of appeals could see no possible way in which
the contract affected the duties of the superior court clerk. The court rea-
soned that the clerk remained the official custodian of the records.22 The
grant was only of a nonexclusive right, and it placed the clerk under no
greater duty than that owed any member of the public.2 3

In Kariuki v. DeKalb County,22 4 the supreme court considered an at-
tack upon the validity of the county alcoholic beverage ordinance, 2 6 spe-
cifically the requirement of a work permit for all employees of licensed
establishments.2 1 Unreceptive to the contention of home rule viola-

217. 253 Ga. at 776, 325 S.E.2d at 751.
218. See generally Sentell, The United States Supreme Court as Home Rule Wrecker,

34 MERCER L REV. 363 (1982); Sentell, Local Government "Home Rule": A Place to Stop?,
12 GA. L. REV. 805 (1978); Sentell, The Express Exclusions from Home Rule Powers, Urs.
GA., Feb. 1978, at 13. All of the above are reprinted in PL SENTELL, ADDITIONAL STUDIES IN
GEORGIA LOCAL GOVERNMENT LAw at 107, 89, 99 (1983). See also Sentell, "Home Rule": Its
Impact on Georgia Local Government Law, 8 GA. ST. B.J. 277 (1972); Sentell, Home Rule
Benefits or Homemade Problems for Georgia Local Government?, 4 GA. ST. B.J. 317 (1968).
The above are reprinted in R. SENraLL, STUDIES IN GEORGIA LOCAL GOVERNMENT LAW at 399,
385 (3d ed. 1977).

219. 170 Ga. App. 736, 318 S.E.2d 153 (1984).
220. Id. at 736, 318 S.E.2d at 154. The corporation planned to offer the information at a

fee. Id.
221. Id. at 737, 318 S.E.2d at 154. See GA. CONsT. art. IX, § 2, para. 1 (1983).
222. 170 Ga. App. at 738, 318 S.E.2d at 156.
223. Id. at 738, 318 S.E.2d at 155. The court, thus, affirmed the trial judge's grant of

summary judgment for the county. Id. at 739, 318 S.E.2d at 156.
224. 253 Ga. 713, 324 S.E.2d 450 (1985).
225. Id. at 713, 324 S.E.2d at 450-51.
226. Id. at 715-16, 324 S.E.2d at 452. Defendant had been guilty of violating the ordi-

nance. Id. at 713, 253 S.E.2d at 450-51.
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tions,2 27 the supreme court held the county's authority in the matter to
emigrate from other constitutional and statutory provisions.228 "Thus, de-
fendant's constitutional attack based on the home rule for counties provi-
sion of the constitution is misplaced ....

A more specific power challenge emerged in Woodard v. Smith,'30 from
the general statute prohibiting county workers from engaging in private
road construction.2 31 Plaintiffs contended that the county was violating
the statute by operating a 'Saturday Work Program' in which county
workers and equipment were hired out to perform grading work on pri-
vate property for established rates that were deposited in the county's
general fund.232 Construing the statute "to proscribe the bestowing of gra-
tuities from the public treasury,"23 the court held the work program le-
gitimate under the "wide latitude" enjoyed by county authorities in con-
trolling public property for county benefit 2 34

Going also to the county's control over property, De Wolff v. Fulton
County3'3 focused upon local government disposal of property acquired,
but not needed, for public roads. Holding that the county's rezoning of
such property, in itself, did not trigger a statutory obligation to allow the
prior owner to reacquire the property,2

36 the court nevertheless an-
nounced a limitation. If, after the rezoning, the county then decided to
sell the property, that action would invoke the statutory obligation so
that "the property must be offered to the original owner based on its
value under its pre-rezoning classification.' 3 7

227. Plaintiff contended that the ordinance was not 'clearly reasonable,' that it dealt
with a matter covered by general law, and that it illegally defined criminal conduct. Id. at
716, 324 S.E.2d at 453.

228. Id. The court cited GA. CONST. art. IX, § 1, para. 1 and O.C.G.A. § 3-3-2 (Michie
1982). Id.

229. 253 Ga. at 716-17, 324 S.E.2d at 453. The court affirmed defendant's conviction. Id.
at 717, 324 S.E.2d at 453.

230. 254 Ga. 39, 325 S.E.2d 377 (1985).

231. See O.C.G.A. § 32-1-8 (Michie 1985).
232. 254 Ga. at 39, 325 S.E.2d at 378. The county maintained open records on the opera-

tion, and the funds were subject to audit. Id.

233. Id. at 40, 325 S.E.2d at 379.

234. Id. That latitude existed, said the court, in the absence of fraud or abuse. Id.

235. 253 Ga. 744, 325 S.E.2d 140 (1985).

236. O.C.G.A. § 32-7-3 (Michie 1985). The court held that at this point plaintiffs' request
for a mandamus could not be granted. 253 Ga. at 746, 325 S.E.2d at 142.

237. 253 Ga. at 746, 325 S.E.2d at 142. The court said that to allow the local government
"to sell the property to the party from whom the property was acquired at its fair market
value after the rezoning would allow the county or municipality to engage in land specula-
tion." Id. at 746, 325 S.FK2d at 142-43.
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E. Liability

As usual, the appellate courts reviewed an assortment of contexts in
which claimants sought to impose liability upon counties, their officers,
and their employees. Keener v. Kimble23

8 presented an action against
county commissioners and deputy sheriffs for the results of a collision
between plaintiffs and an intoxicated driver who was being pursued by
the deputies. Affirming the trial judge's dismissal concerning the commis-
sioners, the court of appeals rested upon the point that deputies are the
employees of the county sheriff.2 ' Reversing the dismissal concerning the
deputies themselves, the court observed the potential for their liability in
respect to 'ministerial duties.'2 4 0 The issue of whether acts were ministe-
rial, in turn, was deemed by the court to depend upon the facts of a par-

-ticular case. In this case, the court was unwilling to decide the point as a
matter of law.2 4 '

In contrast, in Hicks v. Walker County School District,4 2 the court
sustained a trial judge's grant of summary judgment in favor of a county
school bus driver. Reviewing evidence of an intentional attack upon the
plaintiff-student by fellow passengers on the bus, the court first held the
incident unrelated to the operation or 'use' of the bus as covered by a
motor vehicle liability insurance policy.2 42 Because plaintiff had failed to
controvert the driver's testimony that she had not acted wilfully, mali-
ciously, or corruptly, 24' the court held that no genuine issue of material
fact remained concerning the driver's governmental immunity in her offi-

238. 170 Ga. App. 674, 317 S.E.2d 900 (1984).
239. Id. at 675, 317 S.E.2d at 902. The court held that the county's providing equipment

to the sheriff's department did not afford the commissioners control over the use of that
equipment. Id.

240. Id. The court distinguished 'discretionary duties' for which county officers are not
liable in the absence of fraud, corruption, or abuse. Id. See generally Sentell, Georgia Local
Government Officers: Rights for Their Wrongs, 13 GA. L. REV. 747 (1979), reprinted in R.
SENTELL, ADDITIONAL STUDIES IN GEORGIA LOCAL GOVERNMENT LAW 419 (1984).

241. 170 Ga. App. at 676, 317 S.E.2d at 903. The court said the trial judge had failed to
look to the possibility of plaintiffs proving negligent performance of a ministerial duty. Id.

242. 172 Ga. App. 428, 323 S.E.2d 231 (1984).
243. Id. at 429, 323 S.E.2d at 233. Accordingly, the court held that the school district

had not waived its governmental immunity by obtaining the insurance policy under authori-
zation of O.C.G.A. § 33-24-51 (Michie 1982 & Supp. 1985). 172 Ga. App. at 428, 323 S.E.2d
at 233. See generally Sentell, Tort Liability Insurance in Georgia Local Government Law,
24 MERCER L. REV. 651 (1973), reprinted in R. SENTELL, STUDIES IN GEORGIA LOCAL GOVERN-

MENT LAW 811 (3d ed. 1977). The court also affirmed dismissal concerning the school board,
on grounds that the board was not a 'political subdivision' under the insurance statute. 172
Ga. App. at 429, 323 S.E.2d at 234.

244. The driver testified that she did not witness the attack and that plaintiff had not
appealed to her for assistance. 172 Ga. App. at 429-30, 323 S.E.2d at 234.

19851
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cial capacity.2"
In yet another proceeding against both school board and bus driver,

Hill v. McClure"' featured an action by parents for the death of their
fourteen-year-old daughter who was killed by a passing automobile as she
attempted to cross a highway to reach the school bus stop ten to fifteen
minutes prior to the bus's scheduled arrival. Affirming summary judg-
ment for the board on grounds of governmental immunity,247 the court
primarily focused upon the claim against the bus driver. Relying on an
absence of causation, the court emphasized that the driver was neither at
the scene of the accident nor scheduled to be there, and held that plain-
tiffs had failed to counter the case that their daughter's death resulted
from her failure to exercise ordinary care for her own safety.2 4

The supreme court, obviously circumventing county immunity, ten-
dered a somewhat innovative treatment of the indemnification concept in
Chatham County Commissioners v. Rumary.2 49 The action was one to
mandamus county payment of a judgment for plaintiff's personal injuries
arising out of an automobile collision with the sheriff. The court's opinion
enumerated three provisions of the county code: a requirement that,
upon request, the county defend actions against its officials;250 a require-
ment that the county pay any judgment in the case;251 and an express
reservation of county immunity under general law.2 2 Giving effect to the
first two provisions, the court characterized county reliance upon the res-
ervation as "misplaced. ' '2

53 The court said that the provisions were "a ces-
sion pro tanto of whatever immunity it might otherwise enjoy,"2 5

4 and
liability existed not by respondeat superior but "solely by virtue of its
voluntary and self-imposed obligation to provide indemnification for the
acts of its employees committed during the performance of their

245. Id. at 430, 323 S.E.2d at 234.
246. 171 Ga. App. 588, 320 S.E.2d 562 (1984).
247. The court rejected plaintiffs' argument of county waiver of immunity under the

1983 Constitution by obtaining liability insurance, on grounds that the death occurred prior
to January 1, 1983. Id. at 588, 320 S.E.2d at 563. See infra text accompanying notes 112-22
for discussion of the supreme court's rather confusing treatment of this point.

248. Id. at 589, 320 S.E.2d at 563. The court, thus, affirmed the trial judge's grant of the
driver's motion for summary judgment. Id. at 589, 320 S.E.2d at 564.

249. 253 Ga. 60, 315 S.E.2d 881 (1984).
250. In this case, the county attorney had defended the sheriff in the trial. Id. at 60, 315

S.E.2d at 882.
251. For discussion of indemnification under general statutory law, and court decision,

see Sentell, Georgia Local Government Officers: Rights for Their Wrongs, 13 GA. L. REV.
747 (1979), reprinted in R. SENTELL, ADDMONAL STUmS IN GEORGIA LoCAL GOVERNMENT
LAw 419 (1983).

252. 253 Ga. at 61, 315 S.E.2d at 882.
253. Id.
254. Id.
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duties."'55

F. Zoning

Arriving before the supreme court in slightly different guise, the notice
challenge to rezoning in DeKalb County v. Pine Hills Civic Club 2"

originated with plaintiffs who owned property abutting the rezoned prop-
erty, but located in the neighboring county. Providing a two-pronged re-
jection of the attack, the court first proclaimed notice by publication con-
stitutionally sufficient.27 Second, the court analyzed a provision of the
county zoning ordinance requiring regular mail notice "to all abutting
property owners 'as shown by county tax records.' "12" That requirement,
the court reasoned, applied only to property within the county: "To
broaden it to include any county would work expansion beyond the nor-
mal scope of county ordinances."' 9

In a more traditional setting, the court disposed of the issue of standing
by posting the controversies on one side or the other of the 'substantial
damage-substantial interest' line of demarcation. In Altman v. Quat-
tlebaum, 60 for example, the court summarily declared subdivision lot
owners lacked standing to complain of a zoning change. Noting the defi-
ciency of the record in establishing a substantial damage to a substantial
interest, the court could find no evidence of a diminution of property val-
ues.2 6 Moreover, "[i]ncreased water traffic resulting from a zoning change
... is not such damage as will confer standing. "262

DeKalb County v. Wapensky,2 s an appeal by owners of adjacent lots
from the county's grant of a zoning variance, presented the contrasting

255. Id. The court affirmed the trial judge's mandamus absolute. Later in the period, in
Chatham County Commissioners v. Clark, 253 Ga. 687, 324 S.E.2d 448 (1985), the court, in
unrelated litigation, reexamined its decision in Rumary and adhered to it. Although the
county had not waived its governmental immunity, the court said: "It has, as an employer,
agreed to protect its employees against claims against them arising out of the performance
of their duties. The county cannot now renege on that obligation." Id. at 687, 324 S.E.2d at
449.

256. 254 Ga. 20, 326 S.E.2d 214 (1985).
257. Id. at 20, 326 S.E.2d at 215. The court thus reversed the trial judge's decision that

notice by publication was violative of plaintiffs' due process and equal protection. Id.
258. Id. at 21, 326 S.E.2d at 215 (quoting South Jonesboro Civil Assoc. v. Thornton, 248

Ga. 65, 281 S.E.2d 507 (1981)).
259. Id. (emphasis supplied). The court, thus, rejected the trial judge's determination

that the requirement referred to any county in which the owners resided.
260. 253 Ga. 341, 320 S.E.2d 179 (1984).
261. Id. at 342, 320 S.E.2d at 180.
262. Id. Accordingly, the court reversed the trial judge's invalidation of the zoning

change. Id.
263. 253 Ga. 47, 315 S.E.2d 873 (1984).

1985] 339
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perspective."" Reviewing testimony of a decrease in value of plaintiff's
properties, the court noted additional allegations that the challenged re-
duction of minimum lot width would result in "noise, odor, and visual
intrusions, ' '" 2 6  and affirmed the trial court's holding of sufficient
standing.

2

In addition to notice and standing, yet another rezoning procedural
consideration is the requirement that constitutional assaults on zoning
classifications must be raised before the county commissioners, and not
for the first time in the superior court. In Dekalb County v. Bremby,2s 7

the supreme court devoted bifurcated treatment to that requirement.2

On the one hand, the purpose of the mandate is to provide the commis-
sioners an opportunity to amend the zoning ordinance and to afford no-
tice of possible litigation.2 Thus, the issue need not be raised with great
particularity.2 70 On the other hand, when the hearing's entire discussion
focussed on the proposed zoning change and not the existing zoning, the
challenger's general statement of his land's unsuitability for residential
development was insufficient to tender the commissioners fair notice of a
constitutional attack.2 71

The challenge in Avant v. Douglas County 72 was constitutional in na-
ture but was raised as a defense to the county's request for an injunc-
tion.2 7 3 Specifically, the challenge went to the zoning code's limitation of
not more than one goat or hog (in residential districts) "per gross acre for

264. The court noted its treatment of the issue as analogous to that of rezoning. Id. at
48, 315 S.E.2d at 875.

265. Id. at 49, 315 S.E.2d at 875. "These'parties are not casting themselves in the role of
'champions of the community,'. but have in fact presented evidence of an interest of real
worth and importance." Id.

266. Id. A majority of the court proceeded to hold that the party seeking the grant of the
variance had failed to produce evidence of hardship. Id. at 50, 315 S.E.2d at 876. On this
point, three justices dissented on the ground that since the county granted the variance, the
burden was on the challengers to show fraud or corruption. Id. at 50-51, 315 S.E.2d at 876
(Hill, Marshall, Weltner, JJ., dissenting).

267. 252 Ga. 510, 314 S.E.2d 900 (1984).
268. The challenger sought a rezoning from residential to conditional commercial use.

Id. at 510, 314 S.E.2d at 902.
269. Id. at 510-11, 314 S.E.2d at 902. The court emphasized that the purpose was not to

obtain the commissioners' holding that the ordinance was unconstitutional. Id.
270. The court said the only requirement is that "the commissioners be given fair notice

that a constitutional challenge is being raised." Id. at 511, 314 S.E.2d at 902.
271. Id. at 512, 314 S.E.2d at 903. The court said that "[t]he words 'unsuitable' and 'not

suited for residential development' are not the equivalent of 'unconstitutional taking of
property' or 'taking of property without just and adequate compensation."' Id.

272. 253 Ga. 225, 319 S.E.2d 442 (1984).
273. The county sought to enjoin the owners from raising up to 70 hogs per year on their

21-acre tract. Id. at 225, 319 S.E.2d at 443.



LOCAL GOVERNMENT LAW

a total of three per gross tract(s). 27 4 Conferring upon the matter the
shortest of shrift, the court held that when "a zoning ordinance is appli-
cable to residential districts containing large, i.e., 21 acre tracts, it is un-
constitutionally unreasonable and irrational in limiting the number of an-
imals per tract without taking into consideration the size of the tract. '2 75

III. LEGISLATION

Space constraints prohibit more than a mere reference to a few of the
statutes enacted by the 1985 General Assembly relating to local govern-
ment. Those reviewed here include taxation, liability, zoning, finance, and
regulation.

A. Taxation

Counties were authorized, upon referendum approval, to impose a one
percent special purpose sales tax. The tax can be levied only for a limited
time and is authorized only for road, street, and bridge purposes, and for
specified capital outlay projects. Although levied countywide by the
county, proceeds from the tax can be applied to streets within municipali-
ties, and to capital outlay projects in which municipalities have an inter-
est.2 76 A private lessee of local government airport property is subject to
ad valorem taxation on the leasehold only if the property is located
outside the local government.2 "

B. Liability

In an action against a local government under the motor vehicle liabil-
ity insurance statute,'2 7 8 it is no longer necessary to refrain from sug-
gesting, during the trial, the existence of the insurance.2 7' The procedure
for presenting claims to the State Claims Advisory Board2s for damages
caused by state departments and agencies, expressly does not apply to
claims against local governments.28

274. Id. at 226, 319 S.E.2d at 443.
275. Id. A majority of the court, thus, reversed the trial judge's grant of injunctive relief

to the county.
276. 1985 Ga. Laws 232 (codified at O.C.G.A. §§ 48-8-110 to -121 (Michie Supp. 1985)).
277. 1985 Ga. Laws 1649 (codified at O.C.G.A. § 6-3-2 (Michie 1982 & Supp. 1985)).
278. See O.C.G.A. § 33-24-51 (Michie 1982 & Supp. 1985).
279. 1985 Ga. Laws 1054 (codified at O.C.G.A. § 33-24-51 (Michie 1982 & Supp. 1985)).
280. O.C.G.A. § 28-5-60 (Michie 1982).
281. 1985 Ga. Laws 900 (codified at O.C.G.A. § 28-5-60.1 (Michie Supp. 1985)).

19851
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C. Zoning

The 'Zoning Procedures Law' of 1985 establishes minimum zoning pro-
cedures for local governments. It specifies notice, a public hearing, and
the adoption of policies and procedures by local governments that exer-
cise zoning power.28 2

D. Finance

Municipalities now are empowered to impose fees when they make
water and sewer service available, whether or not the service is actually
used.25s In another legislative change concerning finance, the proceeds of
local government bonds now can be invested in certificates of deposit of
savings and loan associations insured by the Georgia Credit Union De-
posit Insurance Corporation.2 84

E. Regulation

Local governments are now required to notify the State Revenue De-
partment when holders of local licenses to manufacture or sell alcoholic
beverages violate any state or local law against the sale of liquor to under-
age persons.2 5 In addition, local governments now are prohibited from
licensing used car dealers not approved for state licensure by the State
Board of Registration of Used Car Dealers.286 Furthermore, local govern-
ment officers and employees now are prohibited from attempting to co-
erce other officers or employees to make kick-back payments to any party
or organization for political purposes.2 87

282. 1985 Ga. Laws 1139 (codified at O.C.G.A. §§ 36-66-1 to -5 (Michie Supp. 1985)).
283. 1985 Ga. Laws 1393 (codified at O.C.G.A. § 36-34-5 (Michie 1982 & Supp. 1985)).
284. 1985 Ga. Laws 1461 (codified at O.C.G.A. § 36-82-7 (Michie 1982 & Supp. 1985)).
285. 1985 Ga. Laws 1398 (codified at O.C.G.A. § 3-3-2.1 (Michie 1982 & Supp. 1985)).
286. 1985 Ga. Laws 975 (codified at O.C.G.A. § 43-47-14 (Michie 1984 & Supp. 1985)).
287. 1985 Ga. Laws 617 (codified at O.C.G.A. § 45-11-10 (Michie 1982 & Supp. 1985)).


