
Legal Ethics

by J. L. Edmondson*

This Article covers the more significant judicial and administrative de-
velopments during the survey period in areas related to lawyers' profes-
sional responsibilities, including developments in the law of legal
malpractice.

I. LEGAL MALPRACTICE

Several decisions during the survey period dealt with the standard of
care in legal malpractice cases. In Alston v. Stubbs,' a client sued his
lawyer concerning an erroneous title opinion. In Alston, plaintiff relied on
the Title Standards of the State Bar of Georgia 2 to establish the degree of
care and skill that is ordinarily exercised by members of the State Bar
under similar circumstances. The court did not disapprove this use of Ti-
tle Standards although it expressly noted that the Title Standards are not
law.' In discussing the Title Standards and deciding Alston, the court
referred to an earlier decision concerning a similar issue, East River Sav-
ings Bank v. Steele,' and summarized the holding in East River this
way: "[Ain alleged violation of a rule of the Code of Professional Re-
sponsibility, standing alone, could not serve as a legal basis to support a
civil action seeking money damages based on an intentional infliction of
emotional distress." Accordingly, at this time, Bar ethics codes and Bar
title standards appear to be relevant evidence in civil actions in Georgia
of what a lawyer's duty is, but a violation of such a rule or standard is

* Member of the firm of Tennant, Andersen, Davidson & Edmondson, P.C., Lawrence-
ville, Georgia. Emory University (B.A., 1968); University of Georgia (J.D., 1971). Member,
State Bar of Georgia.

1. 170 Ga. App. 417, 317 S.E.2d 272 (1984).
2. State Bar of Georgia Title Standards, GA. CODs ANN. 85-2 app. (Harrison 1978).
3. 170 Ga. App. at 419, 317 S.E.2d at 274-75.
4. 169 Ga. App. 9, 311 S.E.2d 189 (1983).
5. 170 Ga. App. at 420, 317 S.E.2d at 275 (quoting East River, 169 Ga. App. at 11, 311

S.E.2d at 191) (emphasis in original).
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not, in and of itself, a tort.$
The use of an expert's affidavit to gain summary judgment for the law-

yer-defendant or to avoid summary judgment against the client-plaintiff
is a critical part of almost all legal malpractice proceedings. In Yates v.
Carlisle7 

Jthe law was briefly stated as follows:

Where the plaintiff in a professional malpractice case would be re-
quired to introduce expert opinion evidence in order to prevail at trial,
and the defendant produces contrary expert opinion on motion for sum-
mary judgment, the burden shifts to the plaintiff to produce expert opin-
ion in support of his claim. Otherwise, no issue remains for jury resolu-
tion, and the defendant is entitled to summary judgment ....

An attorney may make an affidavit as an expert in his own behalf
.... It follows that the trial court did not err in granting summary
judgment to the defendant in this case .... 8

The precise language of affidavits dealing with the standard of care was
the subject of several decisions during the survey period. The most im-
portant of these decisions appears to be Kellos v. Sawilowsky.0 In Kellos,
the lawyer-defendant submitted his own affidavit stating that he exer-
cised "that degree of skill, prudence and diligence as lawyers of ordinary
skill and capacity commonly possess and exercise in the State of Geor-
gia."10 On behalf of plaintiff, another lawyer submitted an affidavit pro-
viding that, in his opinion, the lawyer-defendant had "failed to exercise
that degree of skill, prudence and diligence as lawyers of ordinary skill
and capacity . . . possess and exercise in the State of Georgia."" The

6. The use of the Code of Professional Responsibility in civil litigation against lawyers
has been the subject of considerable comment. See, e.g., Dodge, Lipton v. Boesky: The
Code of Professional Liability as an Independent Basis for Legal Malpractice Liability, 1
Drr. C.L. Rev. 135 (1984); Wunsch, The Code of Professional Responsibility in Attorney
Malpractice: Illinois Attorneys Have a Duty to Inform Clients of an Intent to Set-
tie-Rogers v. Robson, Masters, Ryan, Brumund & Belom, 30 DEPAuL L. Rev. 499 (1981);
Ross, Violation of the Code of Professional Responsibility as Stating a Cause of Action in
Legal Malpractice, 6 OHIo N.UJL. REv. 692 (1979); Wolfram, The Code of Professional Re-
sponsibility as a Measure of Attorney Liability in Civil Litigation, 30 S.C.L. REV. 281
(1979); Gaudineer, Ethics and Malpractice, 26 DRAmE L. REv. 88 (1976-77). In Georgia, the
Code of Professional Responsibility directory rules have the effect of law and are proper
charges in cases which directly or indirectly concern the conduct of attorneys to practice law
in this state. Cambron v. Canal Ins. Co., 246 Ga. 147, 269 S.E.2d 426 (1980) (complaint in
equity to set aside judgment) (emphasis added). In light of Cambron, the state supreme
court, in certain circumstances, may hold that a violation of the Code of Professional Re-
sponsibility is negligence per se.

7. 171 Ga. App. 206, 319 S.E.2d 71 (1984).
8. Id. at 207, 319 S.E.2d at 72.
9. 254 Ga. 4, 325 S.E.2d 757 (1985).

10. Id. at 4, 325 S.E.2d at 757 (emphasis in original).
11. Id. (emphasis in original).
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trial court granted summary judgment to the lawyer-defendant. The
court of appeals affirmed, noting particularly that plaintiff's expert's affi-
davit did not create an issue of fact and that the affidavit improperly
used the standard of practice in "the State of Georgia" rather than "in
the profession generally. '..

The state supreme court in Kellos granted certiorari to "determine
whether, in a legal malpractice action in Georgia, the applicable standard
of skill, prudence and diligence of attorneys practicing in Georgia is that
of the 'locality' (i.e., the State of Georgia) or of the legal profession gener-
ally, if these standards differ."" The higher court reviewed and quoted
from a series of legal malpractice cases1

4 to reach the conclusion that,
although it probably makes no substantial difference, "the applicable
standard in Georgia is that of practitioners in Georgia, there being no
ascertainable standard of 'the legal. .. profession generally."'

In Storrs v. Wills,6 the lawyer-defendant's affidavit stated that he had
represented his client in accordance with the requisite standard of care
"exercised by the members of the legal profession in the Atlanta, Georgia
area.'17 The counter-affidavit by a lawyer as expert witness stated:

Affant feels, based on information and belief, there are questions as to
the manner in which [the lawyer] represented [his client] as to [his cli-
ent's] interest in the retirement fund of Charles E. Storrs and the man-
ner in which [the lawyer] advised [his client] as to her rights as to said
retirement fund.1

The trial court granted the lawyer-defendant summary judgment, but the
court of appeals reversed. 1'

In Storrs, the court found both affidavits to be inadequate. The client's
expert's affidavit failed because the lawyer aflant "never once expressed
an opinion as the reasonableness and skill of [the lawyer-defendant's]
conduct."20 To raise questions is not to state a definite opinion. On the
other hand, the lawyer-defendant's reference to 'Atlanta, Georgia' as the
standard was inadequate to state that his skill, prudence, and diligence

12. KeUos v. Sawilowsky, 172 Ga. App. 263, 264, 322 S.E.2d 897, 898 (1984) (emphasis
added).

13. 254 Ga. at 4, 325 S.E.2d at 757 (emphasis in original).
14. E.g., Cale v. Jones, 162 Ga. App. 257, 290 S.E.2d 154 (1982); Howard v. Walker, 242

Ga. 406, 249 S.E.2d 45 (1978); Hughes v. Malone, 146 Ga. App. 341, 247 S.E.2d 107 (1978).
15. 254 Ga. at 5-6, 325 S.E.2d at 758.
16. 170 Ga. App. 179, 316 S.E.2d 758 (1984).
17. Id. at 179-80, 316 S.E.2d at 759 (emphasis added).
18. Id. at 180, 316 S.E.2d at 759-60.
19. Id. at 182, 316 S.E.2d at 761.
20. Id. at 182, 316 S.E.2d at 760.

1985] 299



MERCER LAW REVIEW

met the standard of the "profession generally. 2 1 The Storr decision pre-
dated the state supreme court's Kellos decision; but Kellos does not sug-
gest that a truly local standard, such as Atlanta or Savannah, can take
the place of the State of Georgia as a whole in affidavits submitted in
legal malpractice actions. Thus, the result in Storrs probably still is
correct.

The case of B.J. Howard Corp. v. Skinner, Wilson, Strickland, Hardy
& Benson 2 concerned an issue dealing with expert affidavits and sum-
mary judgments. In response to the lawyer-defendant's affidavit, plaintiff
submitted an affidavit by an expert who stated that after reading the
complaint and answer in the case he concluded that it presented "a prima
facie case [sic] evidence of malpractice against the defendants and is suf-
ficient to withstand a motion for summary judgment."'28 Plaintiff's ex-
pert's affidavit was held inadequate to create a jury question when the
lawyer-defendant under oath specifically had denied each wrong alleged.24

In summary, in lawyer malpractice cases, the standard of care is tied to
the profession in the State of Georgia as a whole and not to single locali-
ties in the state. Once the lawyer-defendant submits his affidavit or the
affidavit of another expert stating the defendant has met the appropriate
standard of care and denying the specific wrongs alleged, the plaintiff's
expert affidavit must state a definite opinion that the pertinent standard
was not met in fact by the lawyer-defendant.

Rogers v. Norvell2 6 concerned another aspect of legal malpractice litiga-
tion. The court said that a plaintiff in a malpractice action has the bur-
den of establishing three elements: "(1) employment of the defendant
attorney, (2) failure of the attorney to exercise ordinary care, skill, and
diligence, and (3) that such negligence was the proximate cause of dam-
age to the plaintiff."'6 In Rogers, the court granted the lawyer-defendant
summary judgment on the issue of proximate cause.2 The original action
in which the lawyer-defendant was allegedly negligent was still pending
and 'viable' when that lawyer was dismissed by his clients. The clients'
new lawyer advised the clients to settle the pending litigation, which they
did. The clients then sued their first lawyer for malpractice.28 Under
these circumstances, the court held that the clients could prove no injury
because the original action might have terminated favorably to the clients

21. Id. at 181, 316 S.E.2d at 760.
22. 172 Ga. App. 446, 323 S.E.2d 664 (1984).
23. Id. at 447, 323 S.E.2d at 666.
24. Id.
25. 174 Ga. App. 453, 330 S.E.2d 392 (1985).
26. Id. at 457, 330 S.E.2d at 396 (emphasis added).
27. Id. at 458-59, 330 S.E.2d at 397.
28. Id. at 458-59, 330 S.E.2d at 396.
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and the proximate cause of any injury was their own decision to settle the
original action. 2

9

In Sun v. Langston,30 a former opposing party brought an action
against a lawyer rather than a former client. The lawyer had represented
defendant in the earlier action. The lawyer filed a motion to dismiss and
the court granted the motion. The court of appeals affirmed.3 ' The appel-
late court said the complaint alleging harassment, manipulation, and
fraud failed to state a claim.3 2 There was no action for invasion of privacy
because "no actionable physical intrusion into appellant's private affairs,
public disclosure or embarrassing private facts, false publicity, or appro-
priation of appellant's name was alleged. 3 3 There was no claim for inten-
tional infliction of emotional distress; "the behavior attributed to the ap-
pellant in this case cannot reasonably be characterized as humiliating,
insulting or terrifying, being confined as it was to the preparation and
filing of legal pleadings."' There was no action for malicious use or abuse
of process since appellant had been plaintiff in the first action rather than
defendant.35 The court would not allow recovery against the lawyer for
being stubbornly litigious in representing his clients."

Poss v. Moreland7 concerned another lawsuit against a lawyer filed not
by his client, but by a former opposing party. The lawyer, Poss, earlier
had filed a pleading which purported to order the arrest of Moreland for
contempt of a court order. Moreland was, in fact, arrested and confined
even though there was no actual arrest order from the court.3 8 The law-
yer-defendant was granted summary judgment by the trial court. On ap-
peal, the state court of appeals reversed the grant of summary judgment
in respect to a claim of false imprisonment and a 42 U.S.C. § 1983 and 42
U.S.C. § 1988 civil rights claim.39 On certiorari, the state supreme court

29. Id. at 458, 330 S.E.2d at 396-97. The court of appeals' approach to proximate cause
of damages in the civil action for malpractice is different from that of the state supreme
court's view of 'detriment' to the client for the purposes of lawyer discipline involving al-
leged violations of standard of conduct 44 (client abandonment), 252 Ga. 571, 650 (1983).
See In re Sliz, 246 Ga. 797, 802, 273 S.E.2d 177, 182 (1980) (to show 'detriment' it is unnec-
essary to show that litigation would have been successful 'but for' the lawyer's
abandonment).

30. 170 Ga. App. 60, 316 S.E.2d 172 (1984).
31. Id. at 61, 316 S.E.2d at 174.
32. Id.
33. Id.
34. Id.
35. Id.
36. Id. at 62, 316 S.E.2d at 174.
37. 253 Ga. 730, 324 S.E.2d 456 (1985).
38. Id. at 730, 324 S.E.2d at 457.
39. Moreland v. Poss, 171 Ga. App. 733, 734-35, 320 S.E.2d 841, 842-43 (1984). See 42

U.S.C. §§ 1983, 1988 (1982).
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reversed the court of appeals decision dealing with the civil rights claim
by concluding that Poss had not acted "under-the-color-of-state-law."''
The court, in reaching its conclusion concerning Poss's wrongful filing of
a citation for contempt in which he ordered the sheriff to arrest and in-
carcerate Moreland, made these observations: (1) His conduct was not
the exercise of any right or privilege under state law; (2) his conduct was
not caused by any rules imposed by the state; and (3) although he was an
attorney licensed by the state, Poss was not a person for whom the state
is responsible within the meaning of the civil rights statutes."1

II. DIsQUALIFICATION OF COUNSEL

Two decisions rendered during the survey period further clarified the
law of disqualification of counsel. Historically, the leading case in this
area has been Tilley v. King."s In Stoddard v. Board of Tax Assessors,"
the court overruled a trial court's decision to disqualify a former county
attorney from representing a disgruntled taxpayer against the county in
an appeal from a tax assessment." The higher court emphasized these
facts: (1) four or five years had elapsed since the pertinent lawyer had
served as county attorney; (2) during that time both relevant case law and
statutory law had undergone substantial changes; and (3) the county offi-
cials seeking disqualification could not recall even the general nature of
the confidential matters discussed with the former county lawyer.'4 The
higher court seemingly found that movant for disqualification had failed
to show a particular and substantial relationship between the former
county attorney's work and the present specific case. Although the higher
court reversed the lower court's disqualification order, the supreme court
expressly rejected the argument that the concept of "'open government'
negates the existence of the attorney-client relationship as to matters dis-
cussed between county officials and county attorneys.""

In Oates v. Sea Island Bank,' 7 the appellate court affirmed a trial
court's decision to deny a motion to disqualify counsel." Oates was a pro-

40. 253 Ga. at 731, 324 S.E.2d at 458.
41. Id. at 732, 324 S.E.2d at 459.
42. 190 Ga. 421, 9 S.E.2d 670 (1940) (if the present and prior cases are substantially

related, the lawyer cannot accept the latter employment if he must assume a position con-
trary to his former employment, even if the lawyer denies he received confidential informa-
tion from his former client).

43. 173 Ga. App. 467, 326 S.E.2d 827 (1985).
44. Id. at 469, 326 S.E.2d at 829.
45. Id. at 468, 326 S.E.2d at 828-29.
46. Id. at 468, 326 S.E.2d at 829.
47. 172 Ga. App. 178, 322 S.E.2d 291 (1984).
48. Id. at 180, 322 S.E.2d at 293.
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ceeding in which a bank sought confirmation of a sale of real estate under
a power of sale contained in a deed to secure debt. The borrower sought
to disqualify the bank's counsel on the ground that the lawyer who
searched the title of the subject property and closed the loan for the
purchase of the property was an attorney in the same law firm as the
bank's counsel in the foreclosure process." The court denied disqualifica-
tion since "there was nothing in the record to indicate any confidences or
secrets were acquired in the earlier transaction which could have been
used to appellant['s] detriment in connection with the foreclosure.""0

II. FEES AND COSTS

In Rasmussen v. Nodvin,"' a fifty percent contingency fee was upheld
against a client's contentions that the contract among other things, was
against public policy and called for an excessive and unreasonable fee.52
The nature of contingency fees was elaborated upon in Brown v. Welch:5'

[11n order for a contingent fee contract to entitle an attorney to any par-
ticipation in a right or entitlement which is already vested in the client
(as is here the case) or which is immediately and unequivocally available
to the client (as in an offer of settlement), such an intention on the part
of both attorney and client must appear through plain and unambiguous
terms. Otherwise, an ambiguously worded agreement must be construed
against the party which prepared it."

Applying this standard, the court in Brown denied all attorney fees pur-
suant to an agreement that the lawyer would receive "twenty-five percent
(25%) of all assets and money received from the James N. Brown, Sr.
estate."" The client, at the end of litigation, received only his ordinary
share as an heir-at-law and not the entire estate for which he had sued.
Since the client's share as an heir-at-law vested immediately at James N.
Brown, Sr.'s death, the court concluded that the lawyer's efforts, in fact,
had produced no recovery for the client other than what the client al-
ready had received; therefore, no fee was available."

Other fee arrangements also fell under judicial scrutiny. In Roan v.

49. Id. at 179, 322 S.E.2d at 293.
50. Id. (quoting Kennedy v. Gwinnett Commercial Bank, 155 Ga. App. 327, 332, 270

S.E.2d 867, 873 (1980)).
51. 174 Ga. App. 203, 329 S.E.2d 541 (1985).
52. Id. at 205, 329 S.E.2d at 543.
53. 253 Ga. 118, 317 S.E.2d 520 (1984).
54. Id. at 119, 317 S.E.2d at 521.
55. Id. at 118, 317 S.E.2d at 520.
56. Id. at 119, 317 S.E.2d at 521.
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Cranston,5 7 the client entered into a written contract regarding a divorce
proceeding. The contract provided the client "would be responsible for
paying 'fees for attorney services' at the rate of $60 per hour plus ex-
penses.""' The contract specifically did not define what attorney services
were to be included, nor did it set a maximum ceiling for such charges.5

The trial court and appellate court ruled in favor of the client when the
lawyer sued for attorney's fees. The courts concluded, among other
things, that the contract was "ambiguous as to what would be chargeable
[to the client] and so she was not bound by it."60 The opinion does not
elaborate on the degree of specificity that is required in describing legal
services to avoid successfully a defense of ambiguity in a contract based
on hourly charges.

In Cramer, Inc. v. Southeastern Office Furniture Wholesale Co.,61 the
court reminded lawyers that not only may they work and not be paid
their fee, the courts also may require lawyers to pay costs in certain cir-
cumstances. In Cramer, the court invoked Official Code of Georgia Anno-
tated section 9-15-7 to assess costs against plaintiff's lawyer personally.62
Plaintiff's lawyer, against whom costs were assessed, did not arrange for
witnesses to be present at trial and sent another lawyer who was totally
unfamiliar with the case to the trial. The case was dismissed at the con-
clusion of plaintiff's case pursuant to Official Code of Georgia Annotated
section 9-11-41(b).6 3

IV. INEFFECTVE COUNSEL

A series of decisions discussed the concept of ineffective counsel in the
context of conflicts of interest. None of these cases were capital cases and
no objections to the supposed conflicts of interest were raised at any of
the trials. In noncapital cases, a defendant must demonstrate that an ac-
tual conflict of interest adversely affected his lawyer's performance, not

57. 173 Ga. App. 747, 327 S.E.2d 856 (1985).
58. Id. at 747, 327 S.E.2d at 857.
59. Id.
60. Id. at 748, 327 S.E.2d at 857.
61. 171 Ga. App. 514, 320 S.E.2d 223 (1984).
62. Id. at 514, 320 S.E.2d at 223. O.C.G.A. § 9-15-7 (Michie 1982 & Supp. 1985) provides:

If any plaintiff is involuntarily dismissed or cast in the action by reason of the
willful neglect or misconduct of his attorney, his attorney shall be liable for the
costs which may have accrued in the case. In like manner, if any defendant is cast
in the action by reason of the willful neglect or misconduct of his attorney, his
attorney shall be liable for the costs thereof.

Id.
63. 171 Ga. App. at 514, 320 S.E.2d at 223. See O.C.G.A. § 9-11-41(b) (Michie 1982 &

Supp. 1985).
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just the possibility of a conflict.' It is difficult for a client to show an
actual conflict. In Craddock v. State,6 5 the defense lawyer sought the
identity of an informant against his client. When the informant's identity
was divulged, it was learned that defendant's trial counsel was simultane-
ously representing the informant on an unrelated matter." Trial counsel
did not call the informant to testify at defendant's trial, although the
informant's testimony was purportedly exculpatory of defendant. The ap-
pellate court found no actual conflict because "the record fails to show
any way in which requiring the informant to testify at trial would be det-
rimental to the informant.' 7 Likewise, in Phillips v. State," the court of
appeals upheld representation of three codefendants by one counsel,
when the court found that the defendants could show no harm in fact.6

In Angevine v. State,"7 the court of appeals upheld simultaneous repre-
sentation of defendant and of an adverse witness. Here, the court found
vigorous cross-examination of the adverse witness by defendant's coun-
sel. 7' The court further noted that defendant was aware, prior to trial, of
her lawyer's representation of the adverse witness and remained silent;
therefore, she took her chances on a favorable outcome.7 ' The court found
that her choice of counsel was a trial tactic.7

Quoting from Cuyler v. Sullivan,'7 4 the appellate court in Craddock also
rejected any notion that the trial courts themselves have a constant duty
to initiate inquiries into the propriety of multiple representation. The
court stated:

Absent special circumstances the trial court may assume either that mul-
tiple representation entails no conflict or that the lawyer and his clients
knowingly accept such risk of conflict as may exist .... Unless the trial
court knows or reasonably should know that a particular conflict exists,
the court need not initiate an inquiry.7'

With respect to inadequate representation generally, the court in Jones
v. State"7 reminded criminal defendants that when no objection to inade-

64. Cuyler v. Sullivan, 446 U.S. 335 (1980).
65. 173 Ga. App. 133, 325 S.E.2d 804 (1984).
66. Id. at 133, 325 S.E.2d at 805.
67. Id.
68. 169 Ga. App. 801, 315 S.E.2d 34 (1984).
69. Id. at 801, 315 S.E.2d at 34.
70. 171 Ga. App. 658, 320 S.E.2d 578 (1984).
71. Id. at 661, 320 S.E.2d at 581.
72. Id.
73. Id.
74. 446 U.S. 335 (1980).
75. 173 Ga. App. at 134, 325 S.E.2d at 806 (quoting Cuyler, 446 U.S. at 346-47).
76. 169 Ga. App. 810, 315 S.E.2d 40 (1984).
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quate counsel is raised at any time before the trial, at trial, or upon a
motion for a new trial, but is raised for the first time on appeal by means
of an affidavit attached to the enumerations of error, there is nothing
presented for the court to review.77

V. LAWYER DISCIPLINE

In several instances, the Georgia Supreme Court dealt with disbar-
ments and similar disciplinary actions against lawyers.' The cases deal-
ing with the confluence of criminal proceedings and bar discipline pro-
ceedings warrant some discussion.

In re Nave79 involved an assistant district attorney who was convicted
of violating his oath as a public officer." Nave was sentenced to prison,
and on that same day the trial court entered an order disbarring Nave
from the practice of law "in the Courts of this State."" The conviction
was affirmed.82 The State Bar then commenced its own disciplinary pro-
ceedings. The state supreme court held that it was unnecessary for the
State Bar to initiate disciplinary procedures under circumstances when a
lawyer already has been disbarred by order of a superior court pursuant
to standard 66.88 To avoid any administrative problems in those instances
when a lawyer is disbarred by a superior court and no appeal is taken, the
court directed superior courts filing orders of disbarment to mail a certi-

77. Id. at 811, 315 S.E.2d at 41.
78. See, e.g., In re Spence, 254 Ga. 109, 326 S.E.2d 768 (1985) (disbarment for fraud); In

re Bond, 253 Ga. 770, 325 S.E.2d 376 (1985) (24 months suspension for failure to withdraw
when discharged and abandonment); In re Nicholson, 253 Ga. 746, 325 S.E.2d 159 (1985)
(voluntary surrender of license following conviction of felony); In re Hill, 253 Ga. 422, 321
S.E.2d 731 (1984), cert. denied, 105 S. Ct. 1849 (1985) (disbarment for fraud, abandonment,
and misuse of funds); In re Bianco, 253 Ga. 416, 320 S.E.2d 760 (1984) (disbarment for
misuse of client funds); In re Withers, 253 Ga. 297, 319 S.E.2d 459 (1984) (voluntary surren-
der of license for fraud); In re Antinoro, 253 Ga. 296, 319 S.E.2d 460 (1984) (one-year sus-
pension for fraud and misuse of funds); In re Corn, 253 Ga. 295, 319 S.E.2d 865 (1984)
(voluntary indefinite suspension for abandonment and other violations); In re Allen, 253 Ga.
294, 319 S.E.2d 458 (1984) (disbarment for misuse of client funds); In re Sheplock, 253 Ga.
293, 319 S.E.2d 457 (1984) (public reprimand and suspension for abandonment and misuse
of funds); In re Nicholson, 252 Ga. 556, 315 S.E.2d 427 (1984) (60-day suspension for fraud
in concert with client); In re Hayes, 252 Ga. 457, 314 S.E.2d 443 (1984) (disbarment for
misuse of client funds); In re Sneed, 252 Ga. 399, 314 S.E.2d 226 (1984) (disbarment for
fraud, abandonment, and misuse of funds).

79. 254 Ga. 107, 326 S.E.2d 769 (1985).
80. See O.C.G.A. § 16-10-1 (Michie 1984 & Supp. 1985).
81. 254 Ga. at 108, 326 S.E.2d at 770.
82. Nave v. State, 171 Ga. App. 165, 318 S.E.2d 753 (1984).
83. 254 Ga. at 108, 326 S.E.2d at 770. See RULES AND REGULATIONS FOR THE ORGANIZA-

TION AND GOVERNMENT OF THE STATE BAR OF GEORGIA, Standard 66, 252 Ga. at 654-55 [here-
inafter cited as GEORGIA RULES].
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fled copy of the order to the State Bar and the state supreme court.84

Final conviction of a felony can result in disbarment, but what becomes
of the lawyer's status while he appeals and the conviction is not final? In
re Holland" illustrates the pertinent legal process. Pursuant to rule 4-
106, the State Disciplinary Board may order the convicted lawyer to show
cause why he should not be suspended during the appeal." In Holland, as
a result of the process, the court suspended the lawyer from law practice
pending the final disposition of his appeal.87

In In re Stoner,88 the supreme court clarified what was meant by 'ap-
peal' and 'final conviction' in the State Bar rules. Stoner, following con-
viction in federal district court, appealed, and ultimately the United
States Supreme Court denied his petition for writ of certiorari." Stoner
still contended that his appeal had not terminated because he had filed a
writ of habeas corpus. The state supreme court held that a "pending
habeas corpus petition does not constitute either a continuation of the
respondent's appeal or a second appeal" to implement disciplinary rule 4-
106.90

On a different point, in In re Atkins, 1 a lawyer attempted to escape
disciplinary proceedings by communicating to the Bar his 'resignation.'
The supreme court held that there was no provision for this type of a
'resignation.' Noting that the lawyer had admitted no wrong, the court
said that "a lawyer may not circumvent the disciplinary functions of the
Bar organization by a simple resignation.""

Last year's survey examined In re Crosby.9 Crosby was seeking rein-
statement after being disbarred in the early 1970's following a conviction
for a felony. His civil rights were restored in 1976 following his release
from prison. The special master appointed to hear Crosby's case recom-
mended reinstatement, but the State Disciplinary Board made a contrary
recommendation." The supreme court upheld the Board's recommenda-
tion and added that even "with no evidence contradicting a petitioner's
contention as to rehabilitation, the Board may recommend a denial of
reinstatement on the sole ground that not enough time has passed since

84. 254 Ga. at 109, 326 S.E.2d at 771.
85. 253 Ga. 428, 321 S.E.2d 338 (1984).
86. Id. at 429, 321 S.E.2d at 339. See GEORGtA RuLEs, Rule 4-106, 252 Ga. at 657.
87. 253 Ga. at 429, 321 S.E.2d at 338.
88. 252 Ga. 397, 314 S.E.2d 214 (1984).
89. Id. See also In re Stoner, 246 Ga. 581, 272 S.E.2d 313, cert. denied, 444 U.S. 967

(1980).
90. 252 Ga. at 398, 314 S.E.2d at 215.
91. 253 Ga. 319, 320 S.E.2d 146 (1984).
92. Id. at 320, 320 S.E.2d at 147.
93. 252 Ga. 153, 312 S.E.2d 116 (1984).
94. Id. at 153, 312 S.E.2d at 116-17.
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disbarment or surrender of license."'
In contrast, during the current survey period, the supreme court al-

lowed two lawyers previously removed from the practice of law to be rein-
stated. In each case, substantially less time had passed since the lawyer
had been removed from practice than had passed in Crosby's case. The
lawyer in In re Chance" was disbarred on March 5, 1980 for misuse of a
client's funds.9 7 No criminal conviction was involved. Chance applied for
reinstatement on September 10, 1982. Following a hearing, both the perti-
nent special master and the State Disciplinary Board recommended rein-
statement. The supreme court allowed reinstatement."

In In re Hester," the Supreme Court of Georgia removed Hester from
the practice of law on July 8, 1981 after his conviction in federal court in
1980 for twelve counts of bank fraud. The court sentenced Hester to
prison and fined him. Hester left prison in July 1982, and applied for
reinstatement as a member of the Bar in August 1982, one year and one
month after his removal from practice. After a hearing, the pertinent spe-
cial master issued a ruling denying petitioner's request for reinstate-
ment.10 0 The master reasoned that petitioner had not completed his pe-
riod of probation, and that his civil rights had not been restored. On April
11, 1984, Hester was discharged from probation and, on the same day,
filed a motion for reconsideration with the special master, alleging that
petitioner had completed his probation in every respect and had applied
to have his civil rights restored. The special master recommended rein-
statement. The State Disciplinary Board made a contrary recommenda-
tion, but the state supreme court reinstated Hester as an attorney li-
censed to practice law. 01

By readmitting Hester, the court reiterated that for reinstatement a
petitioner has the burden of proving facts claimed to justify reinstate-
ment, and must present clear and convincing proof of rehabilitation and
fitness.102 More importantly, in light of Crosby, the court also said "it is
obvious that each petition for reinstatement is unique and presents facts
and factors distinct from other petitions. "103

The Georgia Rules provide that the State Disciplinary Board (Board)

95. Id. at 154, 312 S.E.2d at 117 (emphasis in original). See generally GEORGIA RuLxs,
Rule 4-301 to -304, 252 Ga. 571, 676-77 (1984); Amendments to G5ORGIA RULMS, Rule 4-301,
253 Ga. at 932-33 (reinstatement process).

96. 253 Ga. 367, 322 S.E.2d 61 (1984).
97. Id. at 367, 322 S.E.2d at 61.
98. Id. at 368, 322 S.E.2d at 61.
99. 253 Ga. 365, 322 S.E.2d 541 (1984).

100. Id. at 365, 322 S.E.2d at 541.
101. Id. at 367, 322 S.E.2d at 542.
102. Id. at 366, 322 S.E.2d at 542.
103. Id.
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shall be authorized to render advisory opinions concerning the Canons of
Ethics and the grounds for disciplinary action as applied to a given set of
facts.' " Most importantly, reliance on such an advisory opinion is a com-
plete defense to any disciplinary complaint under the Bar rules. 05 The
Board issued nine advisory opinions during the survey period that require
some comment.

In Advisory Opinion 3 8 ,106 the Board concluded that a law clerk for a
superior court judge properly could not prepare appellate briefs on behalf
of defendants in criminal cases even if the cases would be from other
judicial circuits. Both the prisoner and the judge were willing to consent
to the law clerk's representation after full disclosure. The clerk was to
prepare the work in his spare time. Defendants were not to pay the clerk
for this service, nor could the clerk use state or county materials. The
Board emphasized the appearance of impropriety and the problem of rep-
resenting multiple clients.107 The client of a judicial law clerk is the state.

The Board, in Advisory Opinion 39,06 upheld the ethical propriety of
defendant's tender of lump sum settlement offers to plaintiffs in federal
civil rights actions when attorney's fees are provided for successful plain-
tiffs. Considering a different issue, Advisory Opinion 40109 says that it is a
violation of Standard 4, that is, an act of fraud, for a lawyer to issue a
subpoena for the production of documents pursuant to Official Code of
Georgia Annotated section 24-10-22(a),110 directing the witness to appear
at a lawyer's office, or some other location, when no hearing or trial is
taking place and no notice of the subpoena is served upon opposing
counsel."'

The Board in Advisory Opinion 41112 stated that a lawyer should not
voluntarily reveal the name or identity of his client to the Georgia De-
partment of Revenue, pursuant to a general 'Notice to Produce,' unless
the client consents. The lawyer should resist disclosure until a court or-
ders disclosure and, thereafter, he should pursue all reasonable avenues of

104. GEoRGIA RouLs, Rule 4-223, 252 Ga. at 675-76.
105. Id.
106. State Disciplinary Board of the State Bar of Georgia, Advisory Op. 38 (1984) (law

clerks preparing appellate briefs).
107. Id.
108. State Disciplinary Board of the State Bar of Georgia, Advisory Op. 39 (1984) (pro-

priety of defendant's lump sum settlement offers to plaintiffs in federal civil rights actions
wherein statutory attorney fees are provided successful defendants).

109. State Disciplinary Board of the State Bar of Georgia, Advisory Op. 40 (1984) (mis-
use of opinions).

110. See O.C.G.A. § 24-10-22(a) (Michie 1982).
111. State Disciplinary Board of the State Bar of Georgia, Advisory Op. 40 (1984).
112. State Disciplinary Board of the State Bar of Georgia, Advisory Op. 41 (1984) (client

confidentiality).
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appeal.
11 3

According to Advisory Opinion 42,134 a lawyer who reasonably believes
his client is contemplating suicide, whether or not this contemplation is
directly stated, is permitted to disclose this information as a last resort in
a life-or-death situation, when the lawyer's efforts to counsel the client
have apparently failed. 6 In Advisory Opinion 43,116 the Board empha-
sized that only lawyers actually admitted to the Georgia Bar are truly
lawyers in Georgia, and, with very limited exceptions, other persons ad-
mitted to Bars elsewhere may not practice law in Georgia. Georgia law-
yers violate disciplinary rule 3-101117 and standard 248 when they assist
in the unauthorized practice of law. Most specifically, law firms in Geor-
gia are prohibited from listing non-Georgian lawyers on the firm's
letterhead.11 9

In Advisory Opinion 44,110 the Board, relying primarily on Standard
35, 1 concluded as follows:

1. The holding of the office of State Court Solicitor on a part-time
basis disqualifies the solicitor and the solicitor's law firm*2 in the han-
dling of felony and misdemeanor cases in Georgia.

2. The holding of the office of State Court Solicitor on a part-time
basis disqualifies the solicitor and his law firm in the handling of per-
sonal injury cases where the underlying traffic charges were handled in
the state court in which the solicitor serves.12 1

In Thompson v. State,12 4 the state supreme court declined to follow, at
least in part, Advisory Opinion 44. s Thompson concerned a court-ap-
pointed lawyer for an indigent in a criminal action. An associate of the

113. Id.
114. State Disciplinary Board of the State Bar of Georgia, Advisory Op. 42 (1984) (attor-

ney's disclosure of client's possible intent to commit suicide).
115. Id.
116. State Disciplinary Board of the State Bar of Georgia, Advisory Op. 43 (1984) (sta-

tus of nonadmitted lawyers).
117. See GEORGIA RuF.s, DR 3-101, 252 Ga. at 582.
118. See GEORGIA RULEs, Standard 24, 252 Ga. at 646..
119. State Disciplinary Board of the State Bar of Georgia, Advisory Op. 43 (1984).
120. State Disciplinary Board of the State Bar of Georgia, Advisory Op. 44 (1985) (part-

time solicitors-civil and criminal private practice).
121. GEORGIA RuLEs, Standard 35, 252 Ga. at 649 (simultaneous representation of multi-

ple parties prohibited if lawyer's independent professional judgment is likely to be affected
adversely).

122. See generally GEORGIA RULES, Standard 38, 252 Ga. at 649 (when one member of a
firm is disqualified on conflicts grounds, all in the firm are disqualified).

123. State Disciplinary Board of the State Bar of Georgia, Advisory Op. 44 (1985).
124. 254 Ga. 393, 330 S.E.2d 348 (1985).
125. Id. at 397, 330 S.E.2d at 351-52.
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lawyer became a part-time solicitor in the state court. The appointed de-
fense counsel, in light of Advisory Opinion 44, then moved to withdraw as
counsel for the indigent defendant. The trial court declined permission to
withdraw."' This decision was affirmed on appeal by a divided court."'
Emphasizing the state's economic necessity for part-time solicitors and
the need for part-time solicitors to supplement their incomes through the
private practice of law, the court declined to impose a per se rule of dis-
qualification: "Instead, we hold that an actual conflict of interest must
be shown in order that a partner or associate of a part-time solicitor of a
state court be disqualified from representation of a defendant in a crimi-
nal case before a superior court."1 8

In Advisory Opinion 45,29 the Board opined that a lawyer ethically
may charge unilateral interest on clients' overdue bills, provided that the
lawyer complies with Official Code of Georgia Annotated section 7-4-16
and ethical consideration 2-19. so

In Advisory Opinion 46,131 the Board advised that a lawyer or his client
(the pedestrian's widow) in a pedestrian-automobile collision case may re-
imburse an insured policyholder (the automobile driver) for the latter's
purchase of optional personal injury protection coverage that would bene-
fit the lawyer's client. The lawyer's participation is to be limited by Stan-
dard 32.1

S'

126. Id. at 395-96, 330 S.E.2d at 350-51.
127. Id. at 397, 330 S.E.2d at 352.
128. Id. at 396-97, 330 S.E.2d at 351.
129. State Disciplinary Board of the State Bar of Georgia, Advisory Op. 45 (1985)

(charging interest on clients' overdue bills).
130. Id. O.C.G.A. § 7-4-16 (Michie 1982 & Supp. 1985) specifies maximum interest rates

allowable on commercial accounts; GRoRG A RULES, EC 2-19, 252 Ga. at 589 (duty to explain
clearly the reasons for particular fee arrangements).

131. State Disciplinary Board of the State Bar of Georgia, Advisory Op. 46 (1985) (third
party advancing or reimbursing an insured-policyholder-for the latter's purchase of op-
tional personal injury protection coverage).

132. Id. GeoRGiA RuLEs, Standard 32, 252 Ga. at 648 (lawyer shall not personally ad-
vance litigation expenses unless client remains ultimately liable).
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