
Insurance

by Maximilian A. Pock*

Georgia courts considered no fewer than 120 cases concerning insurance
law during the period covered by this survey. Because of space con-
straints the cases must be discussed with greater selectivity or even ran-
domness than in past years. When certiorari had been applied for but the
case was not disposed of during the survey period, this will be so indi-
cated in the footnotes.

I. ACCIDENTAL DEATH

When one reads accidental death clauses and their embroidery with
carefully constructed exclusions, one is reminded of Macbeth's lament of
those "[t]hat keep the word of promise to our ear, [aind break it to our
hope."' The lengthy twin-case of Drew v. Life Insurance Co.' represents
the only Georgia case on this subject. The decedent died of a shotgun
wound during an exchange of gunfire in a parking lot of a bar. No fewer
than six separate insurance policies were involved, each containing acci-
dental death coverages and somewhat differently worded exclusions.'

The court explained that, in the absence of specific exclusions, death is
ordinarily considered accidental within the meaning of the usual acciden-
tal death language if the insured is innocent of aggression or wrongdoing
and is killed in an encounter with another.4 Death is not considered acci-
dental if the insured is the aggressor and should have anticipated death.
This raises issues that usually resist disposition by summary judgment.
This general statement, however, had to yield to a discrete application of
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1. W. SHAKESPEARE, THE TRAGEDY OF MACBETH 129, act 5, scene 8, lines 21-22 (S. Barnet
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2. 170 Ga. App. 147, 316 S.E.2d 512 (1984).
3. Id. at 150, 316 S.E.2d at 515.
4. Id. at 151, 316 S.E.2d at 515. An insured is not denied the right of self defense.
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the exclusions involved in the case sub judice. The court stated that the
first exclusion is that double indemnity "will not be payable if death is
caused or contributed to, directly or indirectly, by. . .gunshot or pistol
wound unless unintentionally inflicted by a person other than the in-
sured."' The court stated the second exclusion as coverage " 'shall be null
and void if the insured's death results... [firom bodily injury intention-
ally inflicted by another person.' " Since the two exclusions fit into the
precise and admitted circumstances under which the decedent was killed,
the court concluded that it was proper to grant a summary judgment for
the defendant-insurer. The court stated that the third exclusion is that
coverage for death from bodily injury intentionally inflicted by another
person "'if the Insured was the aggressor'" shall be denied.' The remain-
ing exclusions, although differing slightly, basically denied coverage for
death that results when the decedent is committing or attempting to
commit an assault or felony.' Since these exclusions did not fit any of the
admitted circumstances because the issue aggressor vel non remained
open, the court held that it was error to grant a summary judgment for
the insurer. 0

II. CANCELLATION AND LAPSE OF POLICIES

The distinction between cancellation of a policy, which requires the in-
surer to comply with statutory notice procedures, and automatic lapse of
a policy according to its terms, which does not, is an issue that should
have been laid to rest a long time ago. Yet it keeps surfacing like clock-
work. Thus, the court in Goodley v. Fireman's Fund American Life In-
surance Co.1" had to deal with the ingenious contention that the General
Assembly in its 'general' policy cancellation statute had obliterated the
distinction by providing that:

When a policy is canceled for failure of the named insured to discharge
when due any of his obligations in connection with the payment of pre-
miums for the policy or any installment of premiums... the notice re-
quirements of this Code section may be satisfied by giving not less than
ten days' written notice to the insured.1"

5. Id. at 152, 316 S.E.2d at 515 (quoting the policy's terms).
6. Id. at 153, 316 S.E.2d at 515.
7. Id.
8. Id.
9. Id.

10. Id.
11. 173 Ga. App. 277, 326 S.E.2d 7 (1985).
12. Id. (citing O.C.G.A. § 33-24-44(e) (Michie 1982) (now codified at O.C.G.A. § 33-24-

44(d) (Michie Supp. 1985))) (emphasis added).
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The court held that the distinction was left intact. 3 An insurer's denial of
liability because the insured had allowed a group life policy to lapse by
failing to renew it though payment of the required renewal premium after
twice being notified to do so did not constitute cancellation under this
section. The court might also have based its conclusion on the fact that
insurance contracts are generally unilateral rather than bilateral. Pay-
ment of the renewal premium is a condition precedent to or a completed
act exchanged for a promise of further coverage. The insured, thus, is
under no 'obligation' to the insurer, which appears pivotal to the applica-
tion of this section.

On a parity of reasoning, an identical result was reached in connection
with the more recondite and differently worded 'automobile' policy can-
cellation statute. 14 The court in Smith v. Southeastern Fidelity Insur-
ance Co.'s held that plaintiff's failure to pay a premium and apply for
renewal coverage after the insurer had clearly manifested its willingness
to extend this coverage in a timely fashion caused the automobile policy
to expire by its own terms.16 No further notice of nonrenewal or cancella-
tion was required.

III. CHANGE OF BENEFICIARY

Is a change of beneficiary under a life policy effected when there is un-
disputed evidence that the insured told another employee of his em-
ployer, who was charged with responsibilities relating to insurance mat-
ters, that he desired to make this change? The court in Maxwell v. Britt 7

reaffirmed that these types of initial and tentative steps are not sufficient
to constitute substantial compliance with the written notice requirements
contained in standard life insurance policies. If physically able to do so,
the insured must do substantially all the procedure requires of him. 8 At
the very least there must be some affirmative objective step beyond a
mere expression of intent in order to work a change of beneficiary. The
written notice requirement is not a mere technicality or ministerial act
inserted for the benefit of and, thus, waivable by the insurer.19 Allowing
this waiver would prejudice and nullify the contractual rights of the
named beneficiary by substituting the unwritten for the written contract

13. 173 Ga. App. at 278, 326 S.E.2d at 8.
14. O.C.G.A. § 33-24-45 (Michie Supp. 1985).
15. 171 Ga. App. 26, 318 S.E.2d 708 (1984).
16. Id. at 27, 318 S.E.2d at 709 (interpreting O.C.G.A. § 33-24-45(f)(2)-(3) (Michie Supp.

1985)).
17. 171 Ga. App. 230, 319 S.E.2d 88 (1984).
18. Id. at 231, 319 S.E.2d at 90.
19. Id.
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in a manner that takes risks of doing an injustice. The court also held
that a support and settlement agreement in connection with a divorce
that included a release of all the wife's claims against her husband did
not affect her status as revocable beneficiary under a life policy, unless
the policy was specifically mentioned in the agreement and, thus, covered
by the release. 0

IV. CONCEALMENT AND MISINTERPRETATION

Does an applicant for credit life insurance on his absent mother's be-
half have to reveal that his mother is suffering from terminal cancer? The
Georgia Supreme Court in Haldi v. Foundation Life Insurance Co.21 an-
swered this question in the negative even in those cases in which the in-
sured is using an intermediary to submit the application, and the insurer
is unable to observe the physical appearance of the insured.22 Current
regnant law in Georgia, therefore, holds that the failure of the insured or
the applicant, on behalf of an absent prospective insured, to supply infor-
mation when no inquiry is made by the insurer or its agents, will not raise
a defense of fraud in a suit on the policy nor permit the insurer to re-
scind.23 Even though the majority of the supreme court treated Haldi as
being on all fours with the holding in its prior case of Block v. Voyager
Life Insurance Co.24 Haldi appears, in reality, to extend Block because
there the insured had applied in person and, thus, had enabled the in-
surer to observe his physical appearance before approving coverage.25 It
does not appear that the Haldi-Block rule unfairly handicaps insurers
that employ a 'simplified no medical questions asked contract formation'
process. All they need to do to escape their predicament is to require
their applicants to make a statement that to the best of their knowledge
the insured is not suffering from a terminal disease.

V. CONSTRUCTION AND DEFINITIONS

A. Arising Out of... the Use

A husband and wife were injured while seated in their moving automo-
bile when a third party intentionally discharged a firearm at them from
outside. Did the injuries arise out of the use of their automobile? The

20. Id. Compare Beneficial Life Ins. Co. v. Stoddard, 95 Idaho 628, 516 P.2d 187 (1973).
21. 253 Ga. 725, 324 S.E.2d 189 (1985).
22. Id. at 727, 324 S.E.2d at 190. The insured was bed-ridden.
23. The decision in practice probably is limited to credit life insurance.
24. 251 Ga. 162, 303 S.E.2d 742 (1983).
25. See 253 Ga. at 727, 324 S.E.2d at 190 (Weltner, J., dissenting).
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court in Bennet v. National Union Fire Insurance Co.2 held that the
injuries did not."7 The court found there must be more of a connection
between the use of the vehicle and the discharge of the firearm than mere
presence in the vehicle when the injuries were sustained. The court also
found that injuries do not arise out of use of a motor vehicle solely be-
cause one establishes that 'but for' such use the victims would not have
been in the place where they were shot!28

B. Business Pursuits

Personal liability floaters in homeowners' policies typically exclude lia-
bility for damage "arising out of business pursuits of any insured or the
rental or holding for rental of any part of any premises by any insured.""9
The court in Brown v. Peninsular Fire Insurance Co.'0 held that the term
'business pursuits' is limited to commercial activities in which the insured
is customarily, principally, and regularly engaged.' 1 A real estate broker
who only occasionally purchases vacant land and develops it commer-
cially by grading or otherwise is not engaged in business pursuits within
the signification of that term in the policy. If it were the objective of the
business pursuits provision to exclude coverage relating to any property
that may ultimately yield a profit to the insured, the 'rental or holding for
rental' provision that forms part of the same sentence in the exclusion
would be wholly redundant. 2

C. Conduct in the Cour-t of Loading

The Georgia Motor Vehicle Accident Reparations Act 3 provides that
"[t]he term [operation, maintenance or use of a motor vehicle] does not
include . . . conduct in the course of loading and unloading the vehicle
unless the conduct occurs while occupying it."" In Crosby v. Georgia Cas-
ualty & Surety Co.,'5 a logger, while attempting to secure his load with a
metal cable that was attached to the trailer, was killed after having driven
the loaded trailer one-half mile through the woods. 6 Was this attempt to
secure the load at some distance from the location where the logs were

26. 170 Ga. App. 829, 318 S.E.2d 670 (1984).
27. Id. at 831, 318 S.E.2d at 671-72.
28. Id. at 830-31, 318 S.E.2d at 671-72.
29. Brown v. Peninsular Fire Ins. Co., 171 Ga. App. 507, 508, 320 S.E.2d 208, 208 (1984).
30. 171 Ga. App. 507, 320 S.E.2d 208 (1984).
31. Id. at 508-09, 320 S.E.2d at 209.
32. Id. at 509, 320 S.E.2d at 209.
33. O.C.G.A. § 33-34-2 (Michie 1982).
34. O.C.G.A. § 33-34-2(9) (Michie 1982).
35. 173 Ga. App. 644, 327 S.E.2d 505 (1985).
36. Id. at 644, 327 S.E.2d at 506.
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actually placed on the trailer, and after some lapse of time, still a part of
the loading process, or was it a separate operation after the loading pro-
cess was complete? The court held that it was still a part of the loading
process, which encompasses every act incident and necessary to the
cargo's being placed in the transport vehicle in such a manner as to make
it not only ready, but also safe, for the next phase of commerce-its
transportation.8 7

D. Medical Services . . . to Treat Disease

Is a congenital defect known as a soft palate a 'disease' as that term is
used in health insurance policies? The court in Beggs v. Pacific Mutual
Life Insurance Co." held that it is." In the absence of a more restrictive
definition or a specific exclusion of congenital conditions in the policy it-
self, the term 'disease' encompasses conditions that arise before birth so
long as they represent a "deviation from the healthy or normal condition
of any of the functions or tissues of the body. . ." as the term 'disease' is
defined in Black's Law Dictionary.40 The court also held that a medical
examination lasting no more that fifteen minutes and consisting merely of
a surgeon's looking briefly into the child's mouth amounted only to a di-
agnostic evaluation and not to the rendition of medical services to treat
such disease and, thus, did not come within the compass of the policy's
exclusion from coverage. 1

E. Occupying.. . the Motor Vehicle

The Georgia Motor Vehicle Accident Reparations Act" states that
"'Occupying' means to be in or upon a motor vehicle or engaged in the
immediate act of entering into or alighting from the motor vehicle."'4

Recent cases have further darkened the cloud of obfuscating uncertainty
which hangs over this definition. In Cole v. Allstate Insurance Co., 4

plaintiff, a driver of a pickup truck, pulled into the emergency lane of a
highway when the truck developed engine trouble. She alighted from the
truck temporarily in order to hand a pair of pliers to a passenger who was
attempting to repair the engine. While she was standing behind the pas-

37. Id. at 646-47, 327 S.E.2d at 507-08. The court relied partially upon O.C.G.A. § 32-6-
21 (Michie 1982) prohibiting operation of loaded vehicles without first securing the load.

38. 171 Ga. App. 204, 318 S.E.2d 836 (1984).
39. Id. at 205, 318 S.E.2d at 837.
40. BLACK'S LAW DICTiONARY 420 (5th ed. 1979).
41. 171 Ga. App. at 206, 318 S.E.2d at 838.
42. O.C.G.A. § 33-34-2 (Michie 1982).
43. O.C.G.A. § 33-34-2(8) (Michie 1982) (emphasis added).
44. 173 Ga. App. 454, 326 S.E.2d 817 (1985).
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senger the truck was struck by a van, and she was killed instantly." In
Transus, Inc. v. Garrett,4 plaintiff was injured while aiding the driver of
a truck to unload a fifty-five gallon drum of chemicals, which was being
delivered to plaintiff. At the time of the injury plaintiff was standing on
the ground next to the truck.47 In Georgia Farm Bureau Mutual Insur-
ance Co. v. Jones,48 plaintiff was injured after a light snowfall while rid-
ing on an inverted abandoned automobile hood which was towed like a
sled by a truck by means of a forty-foot rope. Plaintiff had been one of
three passengers in the truck who took turns riding the 'sled.'4 In all the
cases, the court held that the victims were not eligible for no-fault bene-
fits because they were clearly not occupying the insured vehicles by virtue
of distance alone.' 0

Yet in Partridge v. Southeastern Fidelity Insurance Co.,' 1 the court
concluded that a victim who was struck by a vehicle while at a distance of
fifty-three feet from the insured automobile could still be classified as an
occupant of the insured automobile. The victim had been a passenger in
the insured automobile when it struck a telephone pole and was torn in
half. The impact threw him over fifty-three feet into the opposite lane of
traffic where he was struck by another automobile.'2 Noting that the case
was one of first impression in this state, the court observed that the signi-
fication of 'occupancy' has been generally extended beyond physical pres-
ence in the vehicle in voluntary self-removal or alighting cases.'3 It would
be illogical to assign the status of occupant to one who exits the vehicle
voluntarily and to deny it to another who exits the vehicle involuntarily
as a result of accidental ejection. This compelled the conclusion that an
occupant of a vehicle who is accidentally ejected therefrom should be
treated as continuing to occupy that vehicle until he is able to remove
himself to or is removed by another to a neutral zone."

If one may hazard a shorthand summation of Georgia's application of
the statutory definition of 'occupancy,' one may say that it is neither lit-
eral (physical proximity to the vehicle) nor beneficent-expansive (connec-

45. Id. at 454, 326 S.E.2d at 818.
46. 173 Ga. App. 498, 326 S.E.2d 852 (1985).
47. Id. at 498, 326 S.E.2d at 853.
48. 172 Ga. App. 164, 322 S.E.2d 296 (1984).
49. Id. at 164, 322 S.E.2d at 297. The 'sled' was not a 'trailer' under O.C.G.A. § 40-1-

1(63) (Michie 1982).
50. Cole, 173 Ga. App. at 455, 326 S.E.2d at 819; Transus, Inc., 173 Ga. App. at 498, 326

S.E.2d at 853;oJones, 172 Ga. App. at 167, 322 S.E.2d at 299-300.
51. 172 Ga. App. 466, 323 S.E.2d 676 (1984).
52. Id. at 467-68, 323 S.E.2d at 677-78.
53. Id. at 467, 323 S.E.2d at 677. The court relied heavily on Annot., 42 A.L.R.3d 501

(1972).
54. Id.
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tion with the vehicle and its function). Whether cessation of contact with
the vehicle is at least partially volitional or wholly accidental is a factor
which affects this application more significantly than any objective time-
space relationship with the vehicle.6

VI. COOPERATION WITH INSURER

Casualty policies typically contain an express condition of cooperation
requiring that written notice of an occurrence shall be given by or for the
insured 'as soon as practicable.'" How does this affect an insured who
was unaware that he was entitled to 'optional' no-fault (PIP) coverage
under his policy until after the decision of the Georgia Supreme Court in
Flewellen v. Atlanta Casualty Co.,57 which established this entitlement
retroactively for cases such as his?

In Bates v. Holyoke Mutual Insurance Co.,68 plaintiff presented his
'optional' PIP claim some forty-three months after he was injured in an
accident that occurred when a parked vehicle under which he was work-
ing was struck from the rear by a second vehicle. He had not previously
given notice of any claim to his insurer. This was true even in regard to
his 'basic' PIP claim of which he was aware.59 The court explained that
Flewellen did not hold that a new claim for 'optional' PIP benefits ac-
crued whenever the insurer violated certain statutory contract formation
requirements in issuing no-fault coverage.60 Flewellen, the court pointed
out, merely held that a timely claim for 'basic' PIP benefits could be ex-
tended beyond the level of such benefits into the level of 'optional' bene-
fits. The court held that the trial court was justified in granting a motion
for summary judgment for the insurer on the grounds that the delay was
unreasonable as a matter of law."

Although 'the issue of satisfactory compliance with the notice require-
ment of an insurance policy is generally a question of fact to be resolved
by a jury and not susceptible to being summarily adjudicated as a matter
of law,'0 it does not follow that such an issue never can be resolved by a

55. This allows reconciliation of Partridge with Cole, in which the victim's exiting the
vehicle was volitional even though precipitated by an emergency.

56. For a case requiring 'immediate' notice see Atlanta Int'l Properties, Inc. v. Georgia
Underwriting Ass'n, 149 Ga. App. 701, 256 S.E.2d 472 (1979).

57. 250 Ga. 709, 300 S.E.2d 673 (1983).
58. 253 Ga. 697, 324 S.E.2d 474 (1985).
59. Id. at 697, 324 S.E.2d at 474.
60. Id.
61. Id.
62. Id. (quoting from First of Ga. Underwriters Co. v. Beck, 170 Ga. App. 68, 316 S.E.2d

519 (1984)).
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court as a matter of law. 3

Adwater v. Georgia Insurance Co." concerned a tort action brought
against several defendants including the Metropolitan Atlanta Rapid
Transit Authority (MARTA) and its general contractor and subcontrac-
tor. MARTA was the 'named' insured under a liability policy that covered
general contractors and subcontractors as 'additional' insureds. Although
the subcontractor admittedly had failed to comply in person with the pol-
icy's requirement that he forward to the insurer "every demand, notice,
summons, or other process received by him or his representative,"" he
claimed that the other defendants had effectively done so for him when
they made timely notification to the insurer of the service of the suit
upon them and forwarded copies of the complaint that named the sub-
contractor as a party defendant.6

In rejecting this claim, the court relied upon the distinction made by
prior case law between suits against 'named' insureds, who are con-
tracting parties to a liability policy, and suits against nonparties to the
policy who are covered as 'additional' insureds. 7 In the former, individu-
als other than the 'named' insured, even the plaintiff, may invoke cover-
age by timely notification of the insurer." In the latter, the 'additional'
insured, as a mere third party beneficiary under the policy, must first
'elect' coverage under the policy, which is usually accomplished by for-
warding copies of the complaint and summons to the insurer.6" This can
be done only by or at the behest of the 'additional' insured and not by
outsiders."

In order to put Adwater in sharp relief, it should be noted that the
harshness of its disparate treatment of insureds, which may denude 'addi-
tional' insureds of coverage, has been softened by the General Assembly
in regard to motor vehicle liability policies. A 1982 statute requires that
these types of policies contain a clause obligating the insured to forward
suit papers and provides that the insured's failure to comply shall relieve
the insurer from liability unless "such documents are sent by a third
party to the insurer or to the insurer's agent by certified mail within ten

63. Bates, 253 Ga. at 698, 324 S.E.2d at 475 (Gregory, J., dissenting) (pointing to the
confused state of the law before Jones and the fact that another insurer had paid the 'basic'
PIP claim).

64. 170 Ga. App. 29, 316 S.E.2d 2 (1984).
65. Id. at 30, 316 S.E.2d at 4.
66. Id.
67. Id. at 30-31, 316 S.E.2d at 5.
68. Stonewall Ins. Co. v. Farone, 129 Ga. App. 471, 199 S.E.2d 852 (1973).
69. Hicks v. Continental Ins. Co., 146 Ga. App. 124, 245 S.E.2d 482 (1978).
70. See Pock, Insurance, Annual Survey of Georgia Law, 34 MtcRER L Rv. 177, 183-84

(1982). Such election will not be 'presumed' as is done in employment cases.
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days of the filing of such documents with the clerk of the court.''71

VII. DEFENSE: LIABILITY INSURER'S OBLIGATION TO EXTEND

Can an insurer's conduct of the defense of a lawsuit against a former
insured ever revive a policy that has expired? In Prescott's Altama Dat-
sun, Inc. v. Monarch Insurance Co.,73 the Georgia Supreme Court an-
swered this question in the affirmative and articulated some criteria for
the insurer's "waiving itself into a new contract. 7 3 First, the insurer must
assume the defense of an action or continue such defense with knowledge,
actual or constructive, of noncoverage. Second, this must occur without
an effective reservation of rights. Third, there must be at least some
showing that the insurer's participation has prejudiced the insured's de-
fense.74 Unfortunately for the insured in the case sub judice, the court's
willingness to extend the reach of estoppel-waiver beyond the customary
confines of policy conditions proved but a Pyrrhic victory. The insurer
had made an effective reservation of rights and then only minimally par-
ticipated in the defense before it promptly sought adjudication of its sta-
tus by declaratory judgment.75 This did not satisfy the criteria for reviv-
ing the expired policy.

In Munday v. State Farm Fire & Casualty Co.,7e a case of first impres-
sion in this state, the court held that an insured, as defendant in a negli-
gence action, may implead her own liability insurer if the insurer dis-
claims liability and refuses to extend a defense on her behalf.77 Such
impleader may be accomplished despite the presence of the pervasive 'no
action' clause, which typically provides that no action shall accrue against
the insurer until the amount of damages the insured is legally liable to
pay has been finally determined by judgment or agreement. The court
explained that the 'no action' clause merely prevents a recovery against
the insurer antecedent to a final judgment against or settlement agree-
ment with the insured.78 By contrast, a third-party complaint for indem-
nity under rules of interpleader merely accelerates the determination of
the insurer's liability; it does not result in a judgment or a premature

71. O.C.G.A. § 33-7-15(c) (Michie Supp. 1985) (emphasis added).
72. 253 Ga. 317, 319 S.E.2d 445, affg 170 Ga. App. 545, 317 S.E.2d 805 (1984).
73. 253 Ga. 317, 319 S.E.2d 445 (1984).
74. Id. at 319, 319 S.E.2d at 447. This criterion is inferred from a statement that may

well be brushed aside as dictum in future cases.
75. Id. at 318, 319 S.E.2d at 446. The insurer refused to act as lead counsel and partici-

pated only in the discovery process. Id.
76. 172 Ga. App. 382, 323 S.E.2d 193 (1984).
77. Id. at 386, 323 S.E.2d at 196-97.
78. Id. at 384, 323 S.E.2d at 195-96. The court quoted extensively from and relied upon

6 C. WRIGHT & A. MILLER, FEDERAL PRACTICE & PRocEDuRu Cnvm § 1449 (1st ed. 1971).
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recovery against the insurer. The two, therefore, are not in conflict. A rule
allowing impleader in cases of this kind is further buttressed by the pol-
icy of the Civil Practice Act that it "shall be construed to secure the just,
speedy, and inexpensive determination of every action.'7 Moreover, im-
pleader in any realistic sense does not prejudice the insurer by disclosure
of its interest in the action. Potential prejudice can be eliminated by use
of such devices as separate trials or severance. This is especially true
when the issues between the plaintiff and the insured differ from those
between the insured and the insurer.10 It should be noted that Munday
refers only to impleader. It leaves intact the immunity of insurers against
direct actions by injured parties.

VIII. GROUP INSURANCE

Calhoun v. Kut-Kwick Corp.81 is another illustration of the fact that, in
Georgia, employee-holders of group insurance participation certificates
are better protected against 'surprises' than they are in many other
states.82 The plaintiff was an employee who had received a written con-
tract that referred to his enrollment in a certain employer financed
'Group Medical and Life Insurance Program' that was described in fur-
ther detail in an attachment entitled 'Summary of Company Policies' and
in an insurance booklet which was handed to the employee at a later date.
The 'Summary' and the booklet clearly stated that eligibility to medical
expense benefits shown in the participation certificate would automati-
cally cease as soon as the employee reached the age at which he would
become entitled to coverage under a Medicare Plan. After the employee
reached that age, he was at one point orally assured by the employer's
plant manager that he was covered as long as he worked for the em-
ployer.8 3 The problem was that the employee had never read any of the
pertinent documents because he was unable to read."

The court reiterated that in Georgia employers are agents of their em-
ployees in matters relating to the procurement of group insurance and
have a fiduciary duty to notify their employees of all changes in the scope
of any group insurance coverage that might be made available to them
regardless of whether such coverage was contributory or noncontribu-

79. 172 Ga. App. at 384, 323 S.E.2d at 195-96 (quoting O.C.G.A. § 9-11-1 (Michie 1982)
(emphasis added)).

80. 172 Ga. App. at 384, 323 S.E.2d at 195-96. The court's adoption of current federal
practice seems curious in light of Georgia's strong policy against suggesting the existence of
liability insurance in litigation.

81. 172 Ga. App. 511, 323 S.E.2d 699 (1984).
82. See generally R KYErON, BAsIc TEXT oN INsUmANcz LAw § 2.8 (1971).
83. 172 Ga. App. at 511-12, 323 S.E.2d at 700.
84. Id. at 512, 323 S.E.2d at 700.
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tory." In the light of his illiteracy, none of the documents could reasona-
bly be said to have provided the employee with adequate notification that
his coverage would terminate on his sixty-fifth birthday. Because he could
not read, he was entitled to rely upon representations made by others
concerning the document's contents. This reliance was more reasonable
when the representation was made by the employer. The record, thus,
raised a fact issue regarding notification that resisted disposition by sum-
mary judgment."

IX. INSURABLE INTEREST IN PROPERTY

At what point does the formation of a contract for the sale of an in-
sured motor vehicle affect the seller's status as owner of the vehicle or
terminate his insurable interest in the vehicle in relation to certain first-
party coverages? Stone v. Nolan87 reaffirms that the crucial point is the
passage of title, which occurs when the immediate parties to the contract
intend it to pass." The Motor Vehicle Certificate of Title Act s is of little
help here. Although it provides that purchasers acquire no interest in the
vehicle until they obtain a certificate of title and comply with other trans-
fer formalities, it does not apply this requirement to the transfer of title
and the jural relationship between the immediate parties themselves. For
laws governing transfer of title, one has to consult the Uniform Commer-
cial Code, which provides in pertinent part that "[u]nless otherwise ex-
plicitly agreed title passes to the buyer at the time and place at which the
seller completes his performance with reference to the physical delivery
of the goods, despite any reservation of a security interest . . . ."9 The
passage of title, thus, may raise a fact issue to be resolved by the triers of
fact;91 although disposition by summary judgment will by no means be
uncommon." There seems no doubt, however, that completing the trans-
fer formalities by signing over a certificate of title without retaining a
formal security interest will terminate the transferor's insurable interest
in the vehicle.

85. Id.
86. Id. at 513, 323 S.E.2d at 701.
87. 171 Ga. App. 644, 320 S.E.2d 781 (1984).
88. Id. at 647, 320 S.E.2d at 783. See also American Mut. Fire Ins. Co. v. Cotton States

Mut. Ins. Co., 149 Ga. App. 280, 253 S.E.2d 825 (1979) (which is similar but involved a
summary judgment motion rather than a full-dress trial).

89. O.C.G.A. § 40-3-31(d) (Michie 1982).
90. O.C.G.A. § 11-2-401(2) (Michie 1982) (emphasis added).
91. 171 Ga. App. at 647, 320 S.E.2d at 783.
92. See American Mut. Fire Ins. Co. v. Cotton States Mut. Ins. Co., 149 Ga. App. 280,

253 S.E.2d 825 (1979).
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In Roach v. Georgia Farm Bureau Mutual Insurance Co.,1" plaintiff
bought a truck and obtained a certificate of title from the seller and sub-
mitted it to a bank in order to borrow the purchase money and allow the
lender to perfect a security interest. The seller asserted that he was a
close friend of the buyer's and in the event of the buyer's inability to
repay the bank loan, he would assume that responsibility himself and
take back the truck. 4 The court held that delivery of the certificate ter-
minated the seller's insurable interest in the vehicle in relation to first-
party coverages. 6 It would be otherwise if he had retained a formal secur-
ity interest. Even if credited, his assertion in regard to potential actions
in the future did not establish any lawful interest in the property suffi-
cient to entitle him to protect it by insurance."

X. LIMITATION IN POLICY: TIME FOR Surr

An insured filed a suit against an insurer, dismissed it voluntarily with-
out prejudice, and subsequently filed another suit on the same claim. The
first suit was filed before and the second after the one-year contractual
limitation on actions contained in the policy had expired. Was the second
suit time-barred? The court in Porter v. Allstate Insurance Co.9 held
that it was time-barred because compliance with such limitations, which
are entirely compatible with public policy, is a condition precedent to re-
covery. The second suit, although in a sense a renewal of the previous and
timely action, must qualify on its own as a independent action under the
contractual limitation." The insured clearly filed too late.

In Desai v. Safeco Insurance Co. of America," the court of appeals had
occasion to reiterate and discuss three points in regard to contractual lim-
itations upon suit. First, the statute allowing plaintiffs to file their suits
on a subsequent Monday if the last day of a limitation period, expressed
either in months or years, falls on a Saturday or Sunday 0 0 is solely appli-
cable to statutory limitations and has no effect upon voluntarily accepted
contractual limitations. Thus, if a policy limitation expires by its terms
on a weekend, the insured has no right to file on the next working day.' 1

Second, unlike the statute of limitations, which is one of the affirmative
defenses that has to be specially pleaded, a contractual limitation may

93. 173 Ga. App. 229, 325 S.E.2d 797 (1984).
94. Id. at 230-31, 325 S.E.2d at 798.
95. Id. at 230, 325 S.E.2d at 798.
96, Id.
97. 172 Ga. App. 657, 324 S.E.2d 515 (1984).
98. Id. at 658, 324 S.E.2d at 516.
99. 173 Ga. App. 815, 328 S.E.2d 376 (1985) (plurality opinion).

100. O.C.G.A. § 1-3-1(d)(3) (Michie Supp. 1985).
101. 173 Ga. App. at 816-17, 328 S.E.2d at 378.
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first be raised during the actual trial of the issues without the necessity of
a prior affirmative plea.10' Raising a contractual limitation simply consti-
tutes the assertion of a claim that the contract was breached by the in-
sured.10 Third, mere negotiation for possible settlement that is not suc-
cessfully accomplished, is not an activity designed to lull the claimant
into a false sense of security that constitutes an estoppel by conduct pre-
cluding a defense that the claim was time-barred. Estoppel requires at
least some affirmative statement or act inducing a belief that the insurer
would not rely upon the limitation.0'4

XI. MEASURE OF INDEMNITY

In Canal Insurance Co. v. Bryant,'05 the insurer of a truck provided in
the 'Coverage Agreements' of the policy that it would "pay for loss to
covered automobiles. . . caused by. . .vandalism."' " In a section styled
'Limit of Liability,' the policy provided that the:

[Ljimit of ... liability for loss to any one covered automobile shall not
exceed the least of the following amounts: (a) the actual cash value of
such covered automobile, or if the loss is to a part thereof the actual cash
value of such part ... or (b) what it would ... cost to repair or replace
such covered automobile or part thereof ... with deduction for depreci-
ation .... 10

The owner of the truck brought a suit for damage to his diesel engine
allegedly caused by vandalism and obtained a verdict for $7,883, which
the evidence presented by him showed was the cost of repairing the en-
gine. The insurer contended that under this 'Limit of Liability' provision,
the evidentiary burden was on the owner to prove which of the two alter-
natives was the lesser. The insurer argued that this burden had not been
met in view of the limited evidence the owner presented.'" The court
held the insurer's primary obligation and the measure of indemnity were
determined by the umbrella phrase 'pay for loss' that is contained in the
'Coverage Agreements."" The 'Limit of Liability' section was but a
subordinate provision abating the primary obligation that had to be
pleaded defensively if the insurer attempted to diminish the amount of

102. Id. See O.C.G.A. § 9-11-8(a), (c) (Michie 1982).
103. 173 Ga. App. at 816-17, 328 S.E.2d at 378.
104. Id.
105. 173 Ga. App. 173, 325 S.E.2d 839 (1984).
106. Id. at 173, 325 S.E.2d at 840-41 (emphasis in original).
107. Id. at 173, 325 S.E.2d at 841.
108. Id. at 173-75, 325 S.E.2d at 841-42.
109. Id. at 175, 325 S.E.2d at 842.
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recovery sought by the owner." 0 Accordingly, the only issue on appeal
was whether the $7,883 jury verdict was within the range of 'any evi-
dence' as to the amount of the owner's 'loss.' The court resolved this issue
in favor of the owner."'

XII. MISREPRESENTATION BY AGENT

National Old Line Insurance Co. v. Lane"2 shows that arguments for
adopting mechanical agency classifications as the touchstone of ultimate
liability in an insurance integument are like a tribal rite, prelogically
comprehended by its practitioners and, therefore, occult to outsiders."z 3
They tend to obscure rather than elucidate. The insured was induced by
an agent to part with a large sum of money for several annuity contracts.
This was done in reliance upon a representation by the agent that the
cash value of the contracts would be in excess of the premium paid after
the contracts had been in force for at least a year. In actuality their cash
value was considerably less than the insured's premium. The agent had
been closely involved with the insured's family in matters of insurance
and later, in his own words, had expanded the involvement to offering
help in other 'family situations.""'

The court found that the jury was allowed to infer the existence of a
confidential relationship from these circumstances without the existence
of a formal employer and employee or principal and agent relationship.' 5

The jury, therefore, was allowed to conclude that the insured's reliance on
the agent's representations was reasonable, notwithstanding her failure to
read the policies or the policy applications.116 The insurer was liable be-
cause it had accepted the contract procured by the agent and affirmed it.
It could not accept the benefits of a contract procured by fraud and at
the same time be relieved of the agent's fraudulent conduct in procuring
it. In order to affix contractual liability upon the insurer and to expose it
to rescission by virtue of its affirmance or ratification of the contract, the
insured was not compelled to establish the existence of a master-servant
relationship between the agent and the insurer.117 It, therefore, was irrele-
vant that the agent could arguably be classified as an independent
contractor.

110. Id. But see id. (Beasley, J., dissenting).
111. 173 Ga. App. at 175, 325 S.E.2d at 842.
112. 172 Ga. App. 519, 323 S.E.2d 707 (1984).
113. R. KEEroN, BAsic TEXT ON INSURANCE LAW § 2.5(c) (1971).
114. 172 Ga. App. at 519-20, 323 S.E.2d at 708-09.
115. Id. at 520, 323 S.E.2d at 709.
116. Id. The insured testified she could not understand the policy. Id.
117. Id. at 521, 323 S.E.2d at 710.
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The court also made short shrift of the insurer's contention that the
insured had forfeited her right to rescission and restitution of her pre-
mium because she had not perfected her right to restitution by tendering
the return of the policies issued to her. The policies represented nothing
of intrinsic value that would require their restoration. The trial court it-
self could effect rescission and return both parties to the status quo ante
by allowing the insured to recover her premium and simply relieving the
insurer of all liability under the policies issued to the insured.118

National Old Line must be distinguished from Guthrie v. General Mo-
tors Acceptance Corp.1"9 in which the issue was not the insurer's liability
for rescission and restitution because the contract was procured by mis-
representation, but rather, the insurer's liability in tort because of its fail-
ure to bring about a contract in conformance with the intermediary's
fraudulent or negligent misrepresentations. 120 An automobile dealer took
an application for 'physical damage insurance' from two buyers who had
jointly purchased a Buick and allegedly assured them that they "'had 12
months of insurance paid in.' "1121 Since only one of the buyers signed the
application, designated as a 'rating sheet,' the insurer issued a policy in
his name alone and left the other unprotected.' 22 The court held that the
insurer was not vicariously liable for the dealer's alleged fraud or negli-
gence under the doctrine of respondeat superior in the absence of evi-
dence of a master-servant relationship between them.'22

XIII. 'No-FAULT' INSURANCE

One cannot do justice within the editorial confines of this survey to the
plethora of court of appeals cases that have addressed the intricacies of
the Georgia Motor Vehicle Accident Reparations Act.'24 Attention, there-
fore, will be focused upon benchmark supreme court decisions. These will
be presented seriatim without analytical embroidery.

The court in Doran v. Travelers Indemnity Co.'25 held that optional
PIP coverage does not apply to an insurance policy issued in Florida, to a
Florida resident, that covers a vehicle licensed in Florida." 6 The Georgia
Motor Vehicle Accident Reparations Act provides in part that:

118. Id. at 521-22, 323 S.E.2d at 710-11.
119. 172 Ga. App. 260, 322 S.E.2d 752 (1984).
120. Id. at 260, 322 S.E.2d at 753.
121. Id.
122. Id. at 260-61, 322 S.E.2d at 753-54.
123. Id. at 262, 322 S.E.2d at 754-55. See Atha v. Mid-South Ins. Co., 173 Ga. App. 489,

326 S.E.2d 853 (1985) (bare assertions of agency are not evidence).
124. O.C.G.A. § 33-34-1 (Michie 1982).
125. 254 Ga. 63, 326 S.E.2d 221 (1985).
126. Id. at 67, 326 S.E.2d at 226.
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All insurers authorized to transact or transacting insurance in this state
. . . which issue policies.., in any state or Canadian province shall in-
clude in the policies . . . a provision which provides at least the mini-
mum [no fault) coverage required... with respect to motorists insured
under the policies . . . who are involved in motor vehicle accidents in
this state .... 127

The court held that this entitles the insured only to basic personal injury
protection (PIP) coverage. The fact that the insurer knew that the vehicle
would be garaged in Georgia and used primarily in the insured's Georgia
business operations is irrelevant.1 25

The court in United States v. Travelers Indemnity Co."' held that the
United States has no claim against no-fault insurers of service personnel
or their dependents for reimbursement of the cost of medical treatment
furnished in military hospitals.' s° Georgia law requires no-fault carriers to
pay only those medical expenses that are incurred by the insureds
themselves.3

1

The court in Kelley v. Integon Indemnity Corp."s ' held that the per-
missive users of insured motor vehicles are entitled only to no-fault bene-
fits if they are accidentally injured while occupying the vehicle.183 In this
regard the Motor Vehicle Accident Reparations Act contrasts sharply
with an Uninsured Motorist Act,"' which contains no such occupancy
requirement.

A second triad of Georgia Supreme Court decisions resolved some of
the optional PIP coverage issues raised during the stormy Jones-Flewel-
len 1 5 interregnum. The court in Mullins v. First General Insurance
Co. 1'3 dealt with the amendment that terminated the interregnum. The
amendment reads in pertinent part:

(b) Each initial application for a new policy ... sold in this state after
November 1, 1982, shall contain a statement in boldface type signed by
the applicant indicating that the optional coverages ... have been ex-
plained to the applicant. (c) All named insureds in motor vehicle liability

127. O.C.G.A. § 33-34-3(a)(2) (Michie 1982 & Supp. 1985).
128. 254 Ga. at 67, 326 S.E.2d at 226. The disparate treatment of insureds does not

violate equal protection of the laws. Id. at 69, 326 S.E.2d at 227.
129. 253 Ga. 328, 320 S.E.2d 164 (1984).
130. Id. at 329, 320 S.E.2d at 166.
131. See O.C.G.A. § 33-34-6(a) (Michie 1982).
132. 253 Ga. 269, 320 S.E.2d 526 (1984).
133. Id. at 271, 320 S.E.2d at 528. See O.C.G.A. § 33-34-7(a)(1), (2) (Michie 1982).
134. O.C.G.A. § 33-7-11 (Michie Supp. 1985).
135. Jones v. State Farm Mut. Auto. Ins., 156 Ga. App. 230, 274 S.E.2d 623 (1980);

Flewellen v. AtlintaCasualty Co., 250 Ga. 709, 300 S.E.2d 673 (1983). The Jones-Flewellen
interregnum lasted from 1975 through 1982.

136. 253 Ga. 486, 322 S.E.2d 265 (1984).
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policies in effect on November 1, 1982, shall be deemed to have signed
the statement required by subsection (b) of this ... section.137

The court concluded that section (c) was designed to bar claims for op-
tional PIP benefits by insureds who held policies existing as of November
1, 1982, even though they had been issued in response to defective appli-
cations; however, it barred only claims stemming from accidents that oc-
curred after November 1, 1982, and not claims that had already accrued
before that date.'"

The court in Saint Paul Fire & Marine Insurance Co. v. Nixon 3 9 held
that an application may contain but one signature and still be in substan-
tial compliance with the 'separate spaces' requirement for optional PIP
coverages if it is otherwise clear from the form of the application that the
intent of the insured was to reject such coverages. 4 0 By contrast, the
court in Tolison v. Georgia Farm Bureau Mutual Insurance Co. 1 4 held
that when the application form is not in substantial compliance on its
face, the question whether the insured was nevertheless made aware of
his right to optional PIP coverages cannot be raised by evidence that
dehors the application and hence creates no issue for the jury."

XIV. PROCEDURE

It is familiar learning that liability or no-fault insurance coverage of a
litigant is not admissible in evidence and unnecessary disclosure of this
fact is ground for mistrial or reversal. Battle v. Strother1 4 3 portrays
graphically that application of this rule is governed by common sense.
During the course of the trial, three vitnesses referred to insurance mat-
ters. First, when the plaintiff-appellee was asked on cross-examination
whether an appraiser had examined her car, she replied that a lady from
'Dairyland and Company' had done so. A claims adjuster, who was
describing his qualifications as an expert, made the second reference
when he stated that he had previously worked for several companies,
which he referred to by name. Third, a witness who had been in plaintiff's
car at the time of the collision mentioned that defendant had "'no insur-
ance papers with him' "" at the time of the collision. 145

137. O.C.G.A. § 33-34-5(b)-(c) (Michie Supp. 1985).
138. 253 Ga. at 488, 322 S.E.2d at 267.
139. 252 Ga. 469, 314 S.E.2d 215 (1984).
140. Id. at 470, 314 S.E.2d at 217 (construing O.C.G.A. § 33-34-5(b) (Michie Supp.

1985)).
141. 253 Ga. 97, 317 S.E.2d 185 (1984).
142. Id. at 101, 317 S.E.2d at 188.
143. 171 Ga. App. 418, 319 S.E.2d 887 (1984).
144. Id. at 419, 319 S.E.2d at 889.
145. Id.
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The court held that the denial of appellant's motion for a mistrial was
proper. The court also found that the references to insurance were merely
incidental and did not disclose whether or not defendant was covered by
insurance. Hence, there could have been no prejudice to defendant.1 46

It also should be noted that the General Assembly has in its 1985 ses-
sion removed a prohibition against attempts to suggest the existence of
insurance in the trial of claims against municipal corporations, counties,
or other political subdivisions when those claims are covered by motor
vehicle liability insurance.1 4 7

XV. RELEASE AND SETTLEMENT

In Davis v. First of Georgia Insurance Managers, Inc.,14 appellants
pregnant wife and her unborn child were injured in a collision involving
appellant's car. When the insurer denied coverage for the bodily injuries
suffered by the child, appellant filed suit. After a verdict in his favor, and
while a motion for a new trial was pending, appellant entered into a set-
tlement with the insurer that resulted in the dismissal of his suit with
prejudice. 14' In the post-trial omnibus release, which was witnessed and
certified by his attorney, appellant warranted that the injuries to his
daughter and the expenses of medical treatment were the basis for the
PIP claim he was pursuing. Subsequently, he filed a suit in his individual
capacity and as next friend of his daughter seeking recovery of certain
medical expenses he had incurred on her behalf that exceeded the basic
$2,500 PIP benefit included in the original verdict that preceded the set-
tlement.'" He claimed that his release was inapplicable to the claims as-
serted by his daughter through next friend because it contained no lan-
guage showing that he had signed it in any capacity other than his
individual capacity. 15 1

The court held that the warranty in the release refuted such claim, as it
revealed an intent to sign not only in his individual capacity, but also on
behalf of his minor child.152 The court also explained that the famous
case of Flewellen v. Atlanta Casualty Co."' only held that an insurer
which violated certain contract formation requirements of the Motor Ve-

146. Id.
147. 1985 Ga. Laws 1054 (codified at O.C.G.A. § 33-24-51 (Michie Supp. 1985)).
148. 171 Ga. App. 347, 319 S.E.2d 517 (1984).
149. Id. at 347-48, 319 S.E.2d at 518-19.
150. The facts are simplified to facilitate understanding.
151. 171 Ga. App. at 347-48, 319 S.E.2d at 518-19.
152. Id. at 348-49, 319 S.E.2d at 519. He also admitted that he had intended to release

the child's entire claim. Id.
153. 250 Ga. 709, 300 S.E.2d 673 (1983).
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hicle Accident Reparations Act,1" in order to eliminate additional PIP
coverage from a no-fault policy, was precluded from pleading a general
release given by its insured to the tortfeasor as a defense to additional
PIP claims.1" This holding was of no benefit to appellant in the present
case because it does not extend to a general release given by the insured
directly to the insurer for a consideration in excess of and outside the
PIP benefits owed.'"

Davis must be distinguished from Seagraves v. Travelers Insurance
Co. 1 ' a case that concerned a general release for which the insurer had
only paid an amount that it unquestionably owed as PIP benefits. In Sea-
graves, because there was no additional consideration for the release, the
court held that the insurer was precluded from pleading the release to
defeat the insured's additional PIP claims.1"

XVI. SUBROGAMON AND AsSIGNMENT

In Bowen v. Waters,"" defendant deliberately forced the insured's car
off the road and into a ditch, where it overturned and was destroyed.
Plaintiff submitted a first-party claim to the insurer and was paid $5,750
without being required to execute a loan receipt or subrogation agree-
ment. The insured, however, did transfer the wreck to the insurer for sal-
vage and executd a document entitled 'Bill of Sale' in which he
"'grant[ed], bargain[ed], [sold] and assign[ed] all its [sic] right, title, and
interest in and to' the subject automobile to the insurer."16 0 Did this 'Bill
of Sale' subrogate the insurer to the cause of action, thus, depriving the
insured of his status as a real party in interest"' for purposes of main-
taining an action against the alleged tortfeasor? The court answered this
question in the negative.'"" There was nothing in the 'Bill of Sale' which
indicated that it was anything other than a purchase receipt for an item
of personal property. There was no hint of subrogation. The 'Bill of Sale'
was insufficient to constitute a valid written assignment of the cause of
action as a matter of law.163

The opinion does not disclose whether the first-party rider involved in

154. O.C.G.A. § 33-34-5 (Michie Supp. 1985).
155. 171 Ga. App. at 348-49, 319 S.E.2d at 519-20.
156. Id. at 348, 319 S.E.2d at 519.
157. 171 Ga. App. 525, 320 S.E.2d 181 (1984).
158. Id. at 526, 320 S.E.2d at 183.
159. 170 Ga. App. 65, 316 S.E.2d 497 (1984).
160. Id. at 66, 316 S.E.2d at 499 (quoting the Bill of Sale) (brackets in original).
161. See O.C.G.A. § 9-11-17 (Michie Supp. 1985).
162. 170 Ga. App. at 66, 316 S.E.2d at 499.
163. Id.
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the case was part of an automobile liability policy "issued in this state"' "
and thus subject to the 'No-Fault Act."" In such circumstances, the court
in Banks v. Carter'" held that, prior to 1984, insurers providing first-
party benefits without regard to fault were not subrogated to the rights of
persons for whom these benefits were provided, except in accidents in-
volving at least one motor vehicle weighing more than 6,500 pounds un-
loaded.16' Hence, even more vehicular language of assignment in the 'Bill
of Sale' or elsewhere, or the presence of an explicit subrogation agreement
in the policy itself, would not have divested the insured of his right of
action and status as the real party in interest. It should be noted that the
General Assembly in 1984 extended the insurer's subrogation rights to
accidents involving "damage to the insured vehicle.""

XVII. WORKERS' COMPENSATION AND No-FAULT BENEFITS

The Motor Vehicle Accident Reparations Act provides that no-fault
benefits shall be reduced or eliminated to the extent that the insured in-
jured person is entitled to receive workers' compensation benefits for
medical expenses and lost wages.169 Does this mandate only a setoff for
amounts actually received, or does it mandate a reduction of no-fault
benefits by those amounts that the insured is legally and theoretically
entitled to receive under workers' compensation laws? The court in Cot-
ton States Mutual Insurance Co. v. Smith"0 opted for the latter con-
struction. 17 1 Thus, a city employee whose self-insured employer had be-
come insolvent still faced a reduction of no-fault benefits by those
amounts to which he was entitled under workers' compensation laws.
This was true despite his inability to collect the benefits. 2

164. See O.C.G.A. § 33-34-3(a)(1) (Michie Supp. 1985).
165. Id., title 33, chapter 34 (Michie 1982 & Supp. 1985).
166. 173 Ga. App. 93, 325 S.E.2d 453 (1984).
167. Id. See O.C.G.A. § 33-34-3(d)(1) (Michie Supp. 1985).
168. O.C.G.A. §§ 33-34-3(d)(1)(B), 33-34-5(a)(3) (Michie Supp. 1985).
169. Id. § 33-34-8 (Michie 1982).
170. 173 Ga. App. 95, 325 S.E.2d 408 (1984).
171. Id. at 96, 325 S.E.2d at 409.
172. Id.




