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When one is asked to survey an area of law covering the span of one
year and to place that area in context, the dynamic and ever-present evolutionary life of the law becomes readily apparent. The cases during the
survey period construing Georgia's rules of evidence particularly illustrate
this point.
Even rules that seem etched in stone constantly appear before appellate courts for new interpretations and applications to new circumstances.
The courts often are faced with conflicting precedent, with evidentiary
rules that have been expanded beyond their rationale, and with timetested principles that now seem inappropriate when applied to new circumstances that have arisen in society. The topics below illustrate each of
these problems. For instance, conflict has arisen in the area of opening
the door to the use of character evidence by the prosecution when a defendant refers to his own 'bad' character. Georgia courts also have seen
the evidentiary statute allowing the explanation of conduct expanded into
an almost blank check to bypass the hearsay rule. To begin this year's
survey, this Article will focus on a problem in its embryonic stages that
the legislature and the courts will need to address in the years to come.
This problem involves applying the established hearsay rule to a new set
of complications arising from statements by victims of child sexual abuse.
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I. HEARSAY
A.

Statements of Child Sex Abuse Victims

Lawyers interested in the rules of evidence are about to witness another demonstration of the validity of Holmes' proposition that "[t]he life
of the law has not been logic: it has been experience." 1 The present experience is a dramatic increase in the number of cases in which courts
address various kinds of sexual abuse of children.2 The development in
the life of the law taking place as a result of this experience is an alteration of, or new exception to, the rule against hearsay regarding out-ofcourt declarations of the young victims of the abuse. Courts are recognizing the difficulty children have recalling facts after the time delay from
the crime until the trial. The trauma of the courtroom experience is obvious. These and other reasons cause some to support the position that the
out-of-court statement made soon after the event, by the child to a
trusted adult, may be more reliable than in-court testimony.
With a prediction that changes are near at hand, though nothing dramatic has yet occurred in Georgia, a survey of the Georgia cases is worthwhile. Georgia courts are using a number of devices short of creating a
new exception to the rule against hearsay to permit this testimony. These
devices are present in the following cases.
The Georgia Court of Appeals used most of these devices in Cuzzort v.
State.3 In Cuzzort, the state tried defendant for aggravated sodomy of his
young daughter. During the trial, the victim's mother testified that she
took the child to the sheriff and reported the crimes based on a conversation the mother had the day before with the child.' At the sheriff's office,
the following discussion took place: "Q. Could you tell us, then, what
was it that you were told that led you to take [victim] to the Sheriff's
Office? A. She told me that Clines was taking her to the bedroom of a
[sic] night when I was at work."' Defendant objected that the answer was
hearsay and should not have been admitted by the trial court. The court
of appeals said that defendant's attorney opened the door to this inquiry
by cross-examining the mother about the communication, even though he
did not call for the hearsay declaration.6 The court noted that the victim
was present at trial and was subject to cross-examination under oath even
1. 0. HOLMES, Ja., THE COMMON LAW 1 (1881).
2. See Yun, A Comprehensive Approach to Child Hearsay Statements in Sex Abuse
Cases, 83 COLUM. L. REv. 1745 (1983).
3. 173 Ga. App. 157, 325 S.E.2d 826 (1984).
4. Id. at 159, 325 S.E.2d at 828.
5. Id.
6. Id. at 160, 325 S.E.2d at 829.
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if not at the time of the out-of-court declaration, 7 as was the case in Gibbons v. State. Furthermore, in light of other evidence, the court held
that the child's out-of-court declaration was merely cumulative.' The trial
court had stated in overruling the objection that the hearsay statement
was allowed to explain conduct pursuant to Official Code of Georgia Annotated section 24-3-2.1o The statement explained the mother's conduct
in taking the child to the sheriff. The majority did not rule on the validity
of this argument, but the dissent of Judge Carley took particular exception to this contention of the State.' Relying on Momon v. State' s and
Teague
v. State," he viewed the conduct of the mother as an irrelevant
14
issue.

The trial courts frequently use a child's out-of-court declaration to explain conduct under section 24-3-2 as a basis for admitting evidence. This
has caused controversy in the court of appeals. For example, in Phillips v.
State,"' defendant was convicted of molesting his five-year-old niece. The
court allowed the mother to testify about the content of the child's report
of the incident to her the following day. The State offered her testimony
as part of the res gestae.1 6 Although the trial court rejected the res gestae
approach, the court allowed the testimony for the limited purpose of explaining the mother's conduct.17 (The mother's conduct that was explained is not made clear, but we can assume it was her report to the
sheriff or police.) As in Cuzzort, the majority did not decide whether the
mother's conduct might be explained. Instead, the court held the child's
statement was merely cumulative so that if erroneously admitted it was
highly probable the error did not contribute to the verdict.18
In her special concurrence, 1 ' Judge Beasley took issue with this harmless error approach. She would have the court hold that even if the
mother's conduct was not in issue under Momon, the child's conduct was
7. Id.
8. 248 Ga. 858, 286 S.E.2d 717 (1982).
9. 173 Ga. App. at 159, 325 S.E.2d at 829.
10. Id. at 159, 325 S.E.2d at 828; see O.C.G.A. § 24-3-2 (Michie 1982), which provides: "When, in a legal investigation, information, conversations, letters and replies, and
similar evidence are facts to explain conduct and ascertain motives, they shall be admitted
in evidence not as hearsay but as original evidence." Id. For a full discussion of this statute
in other contexts, see Part I, § B, infra.
11. 173 Ga. App. 157, 161, 325 S.E.2d 826, 830 (1984) (Carley, J., dissenting).
12. 249 Ga. 865, 294 S.E.2d 482 (1982).
13. 252 Ga. 534, 314 S.E.2d 910 (1984).
14. 173 Ga. App. at 161, 325 S.E.2d at 830 (Carley, J., dissenting).
15. 173 Ga. App. 396, 326 S.E.2d 775 (1985).
16. Id. at 397, 326 S.E.2d at 776.
17. Id.
18. Id.
19. 173 Ga. App. 398, 326 S.E.2d 777 (Beasley, J., specially concurring).
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in issue 2 0 The child's statement to her mother, made shortly after the
event, therefore, was admissible to explain the child's own conduct and
actions taken in response to her uncle's behavior.
In many of the earlier cases and in at least one during the survey period, Georgia courts allowed the child's statement over a hearsay objec1 the mother testion under the res gestae exception. In Sparks v. State,"
tified that the child was left with defendant in a parked car and was
crying when the mother returned. As soon as the victim and the mother
were out of the presence of defendant, the victim told her mother about
the incident of child molestation. This statement was the subject of the
appeal.22 Judge Carley, writing the opinion for the court, held that the
statement could be admitted under the res gestae exception, even though
there was a time lapse between the event and the statement.2 3 He relied
on Andrews v. State2 4 for the proposition that the trial court
did not
2
abuse its discretion in admitting the testimony into evidence. 5
Another device courts utilize to avoid the objection is the admission of
an out-of-court statement, not to prove the truth of the matter asserted,
but to prove that the victim reported the event without delay, since a
delay in reporting tends to cast doubt on the validity of the victim's report. In Barnes v. State,2 6 defendant was convicted of raping the fourteen-year-old daughter of a long-time family friend. The child testified
that the rape occurred when she rode with defendant to a convenience
store for candy at about 1:00 a.m. The next morning the child reported
2
the rape to an adult in the household where she had spent the night. 7
The adult testified that the child told her that defendant had raped her
the previous night while en route from the convenience store. The adult's
testimony contained no particulars of the child's account of the rape.26
The court of appeals relied on Watson v. State,2 9 in which the court
held: "The fact that a complaint is made is not hearsay, but the particulars of the complaint are hearsay. 30 The adult's testimony, therefore, was
neither part of the res gestae nor admissible to explain the conduct. The
court in Barnes, however, allowed the testimony into evidence to prove
20. Id.
21. 172 Ga. App. 891, 324 S.E.2d 824 (1984).
22. Id. at 891, 324 S.E.2d at 825.
23. Id. at 892, 324 S.E.2d at 825.
24. 249 Ga. 223, 290 S.E.2d 71 (1984).
25. 172 Ga. App. at 892, 324 S.E.2d at 825 (citing Andrews v. State, 249 Ga. 223, 290
S.E.2d 71 (1982)).
26. 171 Ga. App. 478, 320 S.E.2d 597 (1984).
27. Id. at 479, 320 S.E.2d at 598.
28. Id. at 482, 320 S.E.2d at 600.
29. 235 Ga. 461, 219 S.E.2d 763 (1975).
30. Id. at 463, 219 S.E.2d at 766.
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that the child made the statement.
The court of appeals in Notes v. State,3 2 which involved the child molestation of an eight-year-old, rejected the State's contention that the testimony of the young victim's teacher relating an out-of-court conversation
with the child was admissible to explain conduct.3 The court, however,
found this erroneously admitted evidence to be merely cumulative of
other evidence and, therefore, not harmful error."
Two other opinions are worth mentioning, even though the issue of intent was not raised. In Whited v. State," the nine-year-old victim of rape
and aggravated sodomy reported the event in her diary. In Barnes v.
State,36 the court grappled with the issue of the competency of a fiveyear-old to testify concerning the facts of sexual molestation.
Apparently in response to similar case law development, the Legislature of the State of Washington in 1982 enacted a new exception to the
rule against hearsay designed to deal with the issues discussed above. The
Washington statute is worthy of consideration as a guide for similar legislation in Georgia. It provides:
A statement made by a child when under the age of ten describing any
act of sexual contact performed with or on the child by another, not otherwise admissible by statute or court rule, is admissible in evidence...
in criminal proceedings in the courts of the state of Washington if:
(1) The court finds, in a hearing conducted outside the presence of the
jury, that the time, content, and circumstances of the statement provide
sufficient indicia of reliability; and
(2) The child either:
(a) Testifies at the proceedings; or
(b) Is unavailable as a witness: Provided, That when the
child is unavailable as a witness, such statement may be admitted only if there is corroborative evidence of the act.
A statement may not be admitted under this section unless the proponent of the statement makes known to the adverse party his intention to
offer the statement and the particulars of the statement sufficiently in
advance of the proceedings to provide the adverse party with a fair op37
portunity to prepare to meet the statement.
31. 171 Ga. App. at 481, 320 S.E.2d at 600.
32. 172 Ga. App. 228, 322 S.E.2d 910 (1984).
33. Id. at 229, 322 S.E.2d at 910.
34. Id. at 230, 322 S.E.2d at 912.
35. 173 Ga. App. 435, 326 S.E.2d 803 (1985).
'36. 173 Ga. App. 907, 328 S.E.2d 583 (1985).
37. WAss. Rzv. CoDS ANN. § 9A.44.120 (Supp. 1986).
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B. Explanation of Conduct
In Teague v. State,38 the Supreme Court of Georgia issued a warning to
prosecutors and trial judges to "walk wide of error"8' 9 in using evidence
under Official Code of Georgia Annotated section 24-3-2, which provides: "When, in a legal investigation, information, conversations, letters
and replies, and similar evidence are facts to explain conduct and ascertain motives, they shall be admitted in evidence not as hearsay but as
original evidence."' 0 The court in Teague was concerned that lower courts
were reading section 24-3-2 too broadly. A danger existed that the statute
would be converted into a blank check, which would allow into evidence
almost anything that a policeman had heard or read under the guise of
1
explaining his conduct and ascertaining his motives in his investigation.4
For instance, in defendant's trial for robbery, the lower court admitted
the hearsay testimony of a policeman concerning his conversation with a
credit union employee. The employee had told the policeman that defendant paid a car payment on a Monday following a Saturday night
42
robbery.
In ruling the testimony inadmissible, the court in Teague said that only
rarely does the conduct of an investigating officer need to be explained
since it usually will not be relevant to the case. 48 The court explained: "At heart, a criminal prosecution is designed to find the truth
of what a defendant did, and, on occasion, of why he did it. It is most
unusual that a prosecution will properly concern itself with why an inves' 4
tigating officer did something. "

The court in Teague thus amplified an earlier ruling made in Momon v.
State," in which the court also sought to curtail broad interpretations of
section 24-3-2.46 By the time of the Teague case, two years after Momon,
the supreme court had become concerned by courts not heeding the
Momon directive. For instance, in Teague, the court specifically "disapproved

47

of the holding in Evans v. State." In Evans, a customs agent

38. 252 Ga. 534, 314 S.E.2d 910 (1984).
39. Id. at 537, 314 S.E.2d at 912.
40. Id. (construing O.C.G.A. § 24-3-2 (Michie 1982)).
41. 252 Ga. at 535, 314 S.E.2d at 912.
42. Id. at 534, 314 S.E.2d at 910.
43. Id. at 536, 314 S.E.2d at 912.
44. Id.
45. 249 Ga. 865, 294 S.E.2d 482 (1982).
46. Id. at 867, 294 S.E.2d at 484 (construing GA. CODE ANN. § 38-302 (Harrison 1981),
currently codified at O.C.G.A. § 24-3-2 (Michie 1982)).
47. 252 Ga. at 536, 314 S.E.2d at 912 (disapproving of Evans v. State, 167 Ga. App. 396,
306 S.E.2d 691 (1983)).
48. 167 Ga. App. 396, 306 S.E.2d 691 (1983).
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had asked a suspect for his identification before the agent made the arrest.' 9 The trial court allowed the presentation of hearsay evidence concerning the circumstances that caused the agent to become suspicious of
defendant, including information the agent had been told by another
agent regarding an anonymous telephone tip.50 The court of appeals said
it was clear that the testimony was admitted solely for the purpose of
explaining the agent's conduct and actions. 51 After disapproving of the
Evans decision, the court in Teague added that: "[ijf the hearsay rule is
to remain a part of our law, then OCGA § 24-3-2 must be contained
within its proper limit. Otherwise, the repetition of the rote words 'to
explain conduct' can be imprimatur for the admission of rumor, gossip,
and speculation.""2
Soon after the Teague decision, the court of appeals relied on Momon
and Teague to reject testimony in a civil case. In A Child's World, Inc. v.
Lane,53 a one-year-old plaintiff sued a child care center and its director
for allegedly spanking him. The trial court allowed the child's mother to
testify about a telephone call that she had received from a former employee of the child care center. According to the mother, the employee
said, "I just wanted to call to tell you that I heard that [the center's director] spanked your son."'6 4 Following the Teague reasoning, the court
refused to admit this testimony, which it classified as double hearsay. The
court held that the evidence was offered to validate the truthfulness of
the contention that the child was spanked and not to explain the subsequent investigatory conduct and litigious motives of the mother.55
In Brownlee v. State," on the other hand, the court of appeals found
one of the 'rare instances' in which the conduct of a police officer could be
explained under the Teague reasoning. 7 In Brownlee, the warden of a
correctional institution testified about information he had received from a
confidential informant. The warden discovered that an individual posing
as a law enforcement officer was bringing drugs into the prison. The warden used this information to break up a drug dealing and distribution
49.

Id. at 399, 306 S.E.2d at 694.

50. Id.
51. Id. See also Spaulding v. State, 169 Ga. App. 836, 315 S.E.2d 48 (1984), a preTeague case allowing defendant's testimony about an informant's conversation that implicated defendant in drug dealing.
52. 252 Ga. at 536, 314 S.E.2d at 912.
53. 171 Ga. App. 438, 319 S.E.2d 898 (1984).
54. Id. at 440, 319 S.E.2d at 902.
55. Id. at 442, 319 S.E.2d at 903.
56. 173 Ga. App. 138, 325 S.E.2d 815 (1984).
57. Id. at 140, 325 S.E.2d at 818. Judge Benham dissented to the court's ruling on this
point, writing that he believed the testimony to be inadmissible pursuant to the Teague
decision. Id. at 141, 325 S.E.2d at 819 (Benham, J., dissenting).
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scheme. 8 In allowing the warden to testify about the conversation with
the informant, the court said that the situation differed markedly from
circumstances in cases like Teague.6 The court, however, did not indicate
how the cases differed.
Although the court in Teague found the hearsay testimony in question
inadmissible, it nonetheless affirmed a conviction for robbery by holding
that the testimony was not harmful under the standards established in
Johnson v. State." The court in Johnson held that reversal is not necessary if it is 'highly probable' that the inadmissible evidence did not contribute to the judgment. 61 Consequently, a defendant after Teague has
two hurdles to jump. He must show that the testimony is inadmissible
hearsay and avoid a court ruling that the error was harmless. For instance, in Lockhart v. State,62 the court of appeals, applying the harmless
error test, affirmed a conviction based upon questionable testimony by
applying the test before even considering the ramifications of the Teague
hearsay standard. 6 The court said that appellant had demonstrated no
harm from the admission of the testimony and decided the case
'pretermitting' the question of whether the statement in question was admissible or not.6
In Dixon v. State,65 however, the court of appeals pointed out it was
affirming Teague by finding the illegal evidence in question to be merely
cumulative and, therefore, harmless." By contrast, the evidence in Dixon
comprised a considerable amount of new evidence, and the court of appeals reversed the trial court saying it was not highly probable that the
evidence had no effect on the verdict. 7 In Dixon, the trial court allowed
police investigators to testify about statements made to them by third
parties connecting defendant with a vehicle used in a robbery." The
court of appeals said: "[a]lthough the verdict in Teague was upheld, we
are satisfied the Supreme Court intended by its clear warning to require
adherence to the rule against hearsay rather than to encourage departure
,,69

58. 173 Ga. App. at 138, 325 S.E.2d at 817.
59. Id. at 140, 325 S.E.2d at 818.
60. 252 Ga. at 537, 314 S.E.2d at 912 (citing Johnson v. State, 238 Ga. 59, 230 S.E.2d 869
(1976)).
61. 238 Ga. at 61, 230 S.E.2d at 870.
62. 172 Ga. App. 170, 322 S.E.2d 503 (1984).
63. Id. at 171, 322 S.E.2d at 505.
64. Id. See also Reese v. State, 173 Ga. App. 340, 326 S.E.2d 539 (1985).
65. 173 Ga. App. 280, 325 S.E.2d 893 (1985).
66. Id. at 282, 325 S.E.2d at 895.
67. Id.
68. Id. at 283, 325 S.E.2d at 895.
69. Id.
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C. Business Records
Photocopies. In Department of Transportation v. Clower,70 a condemnation action against the Clower estate, the president of a corporate
subtenant on the Clower property sought to testify concerning the subtenant's business losses resulting from the condemnation. 71 The president
substantiated his claim by introducing into evidence photocopies of the
corporation's tax returns for an eight-year period. The Department of
Transportation (DOT) objected that the photocopies were not the best
that no adequate showing had been made to account for the
evidence 7and
2
originals.
The court held that the tax returns were admissible into evidence 3
under Official Code of Georgia Annotated section 24-5-26, which permits: "Any photostatic, microphotographic, or photographic reproduction of any original writing or record made in the regular course of business to preserve permanently by such reproduction the writing or record
The court
... in lieu of and without accounting for the original. . . .
found in the president's testimony that the corporation's accountant prepared the tax returns from information that the company supplied based
on the corporation's business records.5
Self-serving Statements. In Hill Aircraft & Leasing Corp. v.
Cintas Corp.,76 appellee supplied appellant with uniforms for employees
under a rental garment service contract. A supervisor of appellant found
that some of the uniforms supplied by appellee were ill-fitting, and subsequently returned all of the uniforms to the supplier. Appellee's service
manager then followed a company procedure requiring him to file a. memorandum with his general manager anytime a customer terminated service.77 The memorandum set forth the facts of the termination and included self-serving statements. Despite the self-serving statements, the
trial court admitted the report 78 as a business record under Official Code
of Georgia Annotated section 24-3-14(b). 7 The court of appeals reversed
"'

170 Ga. App. 750, 318 S.E.2d 161 (1984).
Id. at 750, 318 S.E.2d at 161.
Id.
Id. at 750, 318 S.E.2d at 161-62.
Id. (citing O.C.G.A. § 24-5-26 (Michie 1982)).
170 Ga. App. at 750, 318 S.E.2d at 162.
169 Ga. App. 747, 315 S.E.2d 263 (1984).
Id. at 749-50, 315 S.E.2d at 265.
Id. at 750, 315 S.E.2d at 265.
Id. (citing O.C.G.A. § 24-3-14(b) (Michie 1982), which provides:
Any writing or record, whether in the form of an entry in a book or otherwise,
made as a memorandum or record of any act, transaction, occurrence, or event
shall be admissible in evidence in proof of the act, transaction, occurrence, or
event, if the trial judge shall find that it was made in the regular course of any

70.
71.
72.
73.
74.
75.
76.
77.
78.
79.
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on other grounds while holding that the trial court was justified in finding
the memorandum admissible as a business record." The presence of selfserving declarations went to the credibility of the document, not its
admissibility. 1
D. PriorInconsistent Statements
In Worthy v. State,s 1 the Supreme Court of Georgia held that the use
of a witness' prior inconsistent statement as substantive evidence is not
limited to statements that implicate defendant and that the witness subsequently repudiates at trial to protect the defendant." The Worthy case
further illustrates the scope of Gibbons v. State,s" in which the supreme
court held that when a witness makes a statement subject to cross-examination, a court may admit prior inconsistent statements as substantive
evidence as well as for impeachment."
Until the Worthy decision, Gibbons and its progeny had applied only
to cases in which the prosecution sought to introduce a witness' prior inconsistent statement." In Worthy, a trial judge in a murder prosecution
refused defendant's request to admit a prior inconsistent statement by a
witness who had been with defendant at the time of the crime.8' The
State argued that self-serving exculpatory witness statements are inherently untrustworthy and should not be admissible." The supreme court,
however, made it plain that the Gibbons rule applies equally to the State
and defense.8 The court pointed out: "[a]s stated there, 'the jury can
determine whether to believe the present testimony, the prior testimony-or neither .... ",90
business and that it was the regular course of such business to make the memorandum or record at the time of the act, transaction, occurrence, or event or
within a reasonable time thereafter).

Id.
80. 169 Ga. App. at 750, 315 S.E.2d at 265.

81. Id.
82. 253 Ga. 661, 324 S.E.2d 431 (1985).
83. Id. at 665, 324 S.E.2d at 435.
84. 248 Ga. 858, 286 S.E.2d 717 (1982).
85. Id. at 862, 286 S.E.2d at 721.
86. 253 Ga. at 665, 324 S.E.2d at 435.
87. Id. at 664-65, 324 S.E.2d at 435.
88. Id. at 665, 324 S.E.2d at 435.

89. Id.
90. Id. (quoting Gibbons, 248 Ga. at 863, 286 S.E.2d at 721).
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II. RELEVANCY
A.

CharacterEvidence

Opening the Door. While it is settled that a criminal defendant
'opens the door' to the introduction of character evidence by claiming
good character, 1 Georgia case law is in conflict over whether or not evidence presented by a defendant that shows bad character opens the same
door.' The confusion stems from the language in Official Code of Georgia
Annotated section 24-9-20(b).' 8 This section provides that no evidence of
general bad character or prior convictions shall be admissible until the
defendant first places his character in issue. 9" The statute does not, however, specify whether bad character evidence, good character evidence, or
both will open the door.
In Phillips v.State," the court of appeals addressed this question, but
the participating judges were split in their opinions. In Phillips, defendant had been charged with robbery by intimidation. When asked by his
own attorney why he was at the location of the crime in Florida, defendant told the court he was there in violation of parole." The trial court
then allowed the prosecutor to verify defendant's signature on a certified
copy of a prior conviction for armed robbery and introduce the document
into evidence. 97
The majority in Phillips adopted a literal reading of section 24-920(b). 9" The court ruled that bad character evidence will open the door,
and once the door is cracked, it is opened to all evidence that bears on a
defendant's character." This would include convictions of crimes, guilty
and nolo contendre pleas, and juvenile offenses. The court said an analysis of Georgia case law makes it obvious that the ways in which a criminal
defendant may put his character in issue are "many and varied."' 0 0
Judge Sognier in dissent'" objected to the majority's overruling parts
0
of Carroll v. State'0 2 and Starling v. State."'
In those cases, the court
ruled that defendant's evidence showing bad character does not put good
91.

See O'Neal v. State, 239 Ga. 532, 238 S.E.2d 73 (1977).

92. See W. DAumL, GEORGIA CIMINAL ThIL PucTicE § 21-13 (1984).
93. O.C.G.A. § 24-9-20(b) (Michie 1982).

94. Id.
95.
96.
97.
98.
99.
100.
101.
102.
103.

171 Ga. App. 827, 321 S.E.2d 393 (1984).
Id. at 827, 321 S.E.2d at 394.
Id.
Id. at 828, 321 S.E.2d at 394-95.
Id. at 828, 321 S.E.2d at 394.
Id. at 828, 321 S.E.2d at 394-95.
Id. at 833, 321 S.E.2d at 398 (Sognier, J., dissenting).
143 Ga. App. 796, 240 S.E.2d 197 (1977).
168 Ga. App. 680, 310 S.E.2d 234 (1983).
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character in issue in a way to authorize rebuttal by the State. 10' Judge
Sognier said that to overrule the two cases would rob the rule protecting
defendants of the rule's fundamental fairness.'10
Judge Benham concurred specially and attempted in his opinion to
harmonize the confusion in precedent.'" The judge wrote that three classes of case law need to be considered when a defendant's character is
implicated by his own testimony. First, the classic situation occurs when a
defendant puts his good character in evidence and uses it as a substantive
defense to generate reasonable doubt of guilt.'" In this set of cases, the
State may mount an attack on the defendant's character by introducing
evidence of unrelated or dissimilar conduct.
In the second set of cases, a defendant falsely denies his past criminal
conduct, and in those instances, the State also may tender evidence of
unrelated or dissimilar criminal transactions. 0 8 The method used and
reason prompting the attack, however, is to impeach the witness' credibility by showing the untruth of the statement. In these cases, Judge Benham pointed out, the scope of the evidence that the State may offer is
much narrower than in the genuine 'character in issue' cases in the first
category.'" The judge wrote: "[i]t should not be said in such cases that
the 'character door' has been opened, since the defendant's character has
not been made an issue for the jury to determine .... ,,1o
In the third category, which is illustrated in Phillips, a defendant mentions other offenses in the course of his testimony, and the circumstances
render them material. "1 Whether or not the defendant intended to open
the character door should be determined by the circumstances in each
case. If it appears that the defendant did not intend to open the character
door, the State may not make an unbridled attack on the defendant's
character or credibility.11 ' The prosecution may, however, conduct a thorough and sifting cross-examination pursuant to Official Code of Georgia
Annotated section 24-9-64.111 The examination would not extend to de-

fendant's character generally or to other offenses not mentioned by the
defendant because these questions would be beyond the scope of cross104.
143 Ga.
(1983)).
105.
106.
107.
108.
109.
110.
111.
112.
113.

171 Ga. App. at 833, 321 S.E.2d at 398 (Sognier, J., dissenting) (construing Carroll,
App. 796, 240 S.E.2d 197 (1977) and Starling, 168 Ga. App. 680, 310 S.E.2d 234
171 Ga. App. at 833, 321
Id. at 829, 321 S.E.2d at
Id. at 830, 321 S.E.2d at
Id. at 830-31, 321 S.E.2d
Id.
Id. at 831, 321 S.E.2d at
Id. at 831, 321 S.E.2d at
Id. at 831, 321 S.E.2d at
Id. at 831, 321 S.E.2d at

S.E.2d at 398 (Sognier, J., dissenting).
395 (Benham, J., concurring specially).
396.
at 396.
396.
397.
396.
397 (citing O.C.G.A. § 24-9-64 (Michie 1982)).
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examination. The State may, however, elicit details of the offense mentioned or implied.11 4 Judge Benham thus concurred in the majority's resuit, since he felt that the prosecutor's questions were within the realm of
cross-examination initiated by defendant's reference to his parole.1"'
In a later case, Richardson v. State,"" the court of appeals did not follow the sweeping scope of the majority's rule in Phillips,but rather based
its decision on language in Judge Benham's concurrence.11 7 In Richardson, defendant was on trial for robbery and burglary. Defendant testified
that he visited the victim after the crimes occurred and told him: "I've
been in some trouble and I don't want to get blamed for nothing else, so
that's why I [came] around to talk to you about it."' ' The trial court
ruled that defendant had placed his character in issue."1 The State then
cross-examined defendant at length about previous crimes for which he
had been convicted and introduced into evidence certified copies of prior
convictions.
The appellate court in Richardson affirmed defendant's conviction in
the trial court, but not on the grounds that defendant's character door
had been opened.120 Rather, the court said that the circumstance fell
under
the third category of cases mentioned by Judge Benham in Phillips. 121 The court held that the State had the right under section 24-9-64
to a thorough and sifting cross-examination on a material issue, which in
this case involved Richardson's prior crimes.122
Reputation. The court of appeals, in Braddy v. State, 23 ruled that
differences in admissibility and threshold requirements for raising the issue of good character exist, depending on whether a third party witness
or the defendant himself is being used to introduce good character evidence.124 When third parties are used, the court ruled, a defendant may
place his character into evidence by testimony of a witness in response to
questions about the defendant's reputation in the community. The court
said, however, that a less stringent standard applies to a defendant's
opening the issue of good character by his own testimony. 2 6
In Braddy, defendant was charged with receiving stolen property.
114.
115.
116.
117.
118.
119.
120.
121.
122.
123.
124.
125.

171 Ga. App. at 832, 321 S.E.2d at 397 (Benham, J., concurring specially).
Id. at 832, 321 S.E.2d at 398.
173 Ga. App. 695, 327 S.E.2d 813 (1985).
Id. at 696-97, 327 S.E.2d at 814.
Id. at 696, 327 S.E.2d at 814.
Id.
Id.
Id. See supra text accompanying note 111.
Id.
172 Ga. App. 386, 323 S.E.2d 219 (1984).
Id. at 388, 323 S.E.2d at 221.
Id.
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Braddy testified that he never before had been involved in wrongdoing
and was active in his local church.""' He was not asked any questions
about his reputation in the community. The trial court denied Braddy's
requests for charges on good character as a defense. 12
In reversing the trial court, the court of appeals said that a defendant
can place his character in issue by his own statement as well as by the
introduction of other evidence. 28 The court relied in part on Murray v.
State, " in which defendant by his own testimony denied having participated in the crime and said that he did not use or sell drugs.130 The testimony was found sufficient to place Murray's character into evidence. "1 '
The court in Braddy said that it was overruling McCollom v. State"s
and Cherry v. State.8 33 The court in Braddy interpreted both McCollom
and Cherry as holding that a defendant's personal testimony that he
never had failed to abide by the law, although not amounting to evidence
of reputation in the community, was insufficient to raise the issue of character.3 4 The court pointed out: "[tihe good character of an accused person is a substantive fact, and evidence of such good character should be
weighed and considered by the jury in connection with all the other evidence in the case . ... ,135 The court held that the requests for charges
on character evidence by Braddy should have been granted. "'
Judge Carley dissented and wrote that under Georgia law there is only
one method to prove good character for use as a substantive defense, and
that proof must take the form of statutory questions proving reputation
in the community.18 7 The court in Braddy was concerned with the right
of a defendant to use his good character as a substantive defense in a
criminal trial.'" The judge then cautioned courts not to confuse this issue
with the determination of whether a defendant has placed his character
in issue for the purpose of deciding the scope of contrary evidence offered
by the prosecution"' as in Phillips v. State.'"
126. Id. at 387, 323 S.E.2d at 220.
127. Id. at 387, 323 S.E.2d at 220-21.
128. Id. at 388, 323 S.E.2d at 221.
129. 157 Ga. App. 596, 278 S.E.2d 2 (1981).
130. 172 Ga. App. at 389, 323 S.E.2d at 222 (citing Murray, 157 Ga. App. 596, 278 S.E.2d
2 (1981)).
131. 157 Ga. App. at 596, 278 S.E.2d at 3.
132. 153 Ga. App. 519, 266 S.E.2d 252 (1980).
133. 148 Ga. App. 655, 252 S.E.2d 180 (1979).
134. 172 Ga. App. at 389, 323 S.E.2d at 222.
135. Id.
136. Id.
137. Id. at 390, 323 S.E.2d at 222 (Carley, J., dissenting).
138. Id. at 390, 323 S.E.2d at 222-23.
139. Id. at 390-91, 323 S.E.2d at 223.
140. 171 Ga. App. 827, 321 S.E.2d 393 (1984).
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B. Photographs
In 1983, in Brown v. State,"' the Supreme Court of Georgia ruled that
the prosecution could not introduce a photograph depicting a victim of a
killing after autopsy incisions are made, or after the state of the body is
changed by authorities or pathologists, unless it was necessary to show
some material fact that became apparent only after the autopsy. 14 2 Dur-

ing the survey period, the Georgia appellate courts further clarified the
line drawn in Brown between relevancy and inflammatory effect. For instance, in Hill v. State, 4 a murder case, the trial court allowed into evidence three black and white photographs of a victim's body awaiting autopsy. The pictures showed fatal wounds to the victim's chest.14 4 The
supreme court held that the rule in Brown was not violated by the admission of the evidence:
In Brown, we were concerned less with suppressing the fact of the autopsy than we were with controlling the orchestration by prosecutors of
the victim's body, medical procedures, and photographic technique to
produce pictures that would inflame and confuse a jury, obscuring the
issue of the defendant's guilt or innocence

....

41

In Hill, the court found that the prosecutor had muted the gruesome
effect of the photographs through the use of black and white photographs
and manipulation of the camera angle. ' 6 Thus, the court wrote, "the pictures in question showed a material fact and the State used the photographer's skill to reduce, rather than increase the inflammatory effect of the
sight of the victim's body . . . 4
In two other cases, the appellate courts approved the admission of photographs that depicted incisions or changes to the victim's body made at
the hospital by medical personnel after the crime but before the autopsy.
In Parkerv. State,' 48 the court admitted photographs when a pathologist
testified that a visible incision had been made by hospital emergency
room personnel in an effort to save a victim's life.1 49 Also, in Nassar v.
State,"'0 the supreme court affirmed the admission of a photograph taken
before the autopsy but after a gun shot wound had been cleaned and
141.
142.
143.
144.
145.

250 Ga. 862, 302 S.E.2d 347 (1983).
Id. at 867, 302 S.E.2d at 351.
254 Ga. 213, 326 S.E.2d 757 (1985).
Id. at 214, 326 S.E.2d at 758.
Id. at 214, 326 S.E.2d at 759.

146.
147.
148.
149.
150.

Id.
Id.
172 Ga. App. 540, 323 S.E.2d 826 (1984).
Id. at 541, 323 S.E.2d at 828.
253 Ga. 35, 315 S.E.2d 903 (1984).
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pressure bandages applied in an attempt to stop the loss of blood. The
court said that the photograph was necessary to show the location and
extent of the wound. 1"
The Georgia Supreme Court also admitted certain photographs showing injuries to a victim's body caused by 'intervening agencies,' namely
insect bites. 1 "2The court allowed the evidence because an expert witness
assured the trial court that he could make necessary distinctions between
the bites and the wounds for the jury.'"
C. Rape During Pregnancy
In Thomas v. State,'" defendant was convicted of rape. The victim was
in her fortieth week of pregnancy at the time of the rape and gave birth
the next day. A doctor testified that the rape may have initiated labor.1 "5
At trial, defendant sought to exclude, as irrelevant, evidence that the victim was pregnant. Defendant's motion was prompted by the decision of
Wilson v. State,5 in which the court of appeals held that evidence of the
victim's pregnancy is wholly immaterial and irrelevant to the crime.'"
The court in Thomas distinguished Wilson on its facts. 1" Defendant in
Wilson raised the defense of insanity. Thus, the court in Wilson held that
the victim's pregnancy did not in any manner illustrate defendant's insanity or criminal intent, and was likely to arouse unduly the passion and
indignation of the jury.1 "9Additionally, the court in Wilson held that the
admission was not sufficient grounds to prompt reversal and a new
trial. 1 "0
The court in Thomas, on the other hand, said that while the mere fact
of pregnancy of the victim may not be relevant to the issue of consent,
the physical condition of the victim in an advanced stage of pregnancy is
relevant to that issue.1"' Arguably, her pregnancy also is relevant to the
fact that she did not promptly notify the police, because she chose instead to go to a hospital out of fear for her safety and that of her unborn
child. 16"
151.
152.

Id. at 35, 315 S.E.2d at 904.
Smith v. Smith, 253 Ga. 536, 537, 322 S.E.2d 492, 494 (1984).

153. Id.
154.
155.
156.
157.
158.
159.
160.
161.
162.

173 Ga. App. 810, 328 S.E.2d 422 (1985).
Id. at 810, 328 S.E.2d at 423.
9 Ga. App. 274, 70 S.E. 1128 (1911).
Id. at 289, 70 S.E. at 1135.
173 Ga. App. at 811, 328 S.E.2d at 423-24.
9 Ga. App. at 289-90, 70 S.E. at 1135.
Id. at 290, 70 S.E. at 1135.
173 Ga. App. at 811, 328 S.E.2d at 424.
Id.
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Tax Stamps for Property Value

In Gibson v. Dismuke,16" the court of appeals faced a novel question
,concerning whether a party in a suit may introduce into evidence transfer
tax revenue stamps as proof of consideration. In Gibson, plaintiff sold his
Pic 'N Save shoe store to defendants for $154,000.'" Because of an encumbering lease, the selling price was lower than the store's appraised
value of $255,000. The sales contract provided that if defendants resold
the store within five years for more than $154,000, they would pay plaintiff any amount received over $154,000 up to $11,000. Within the five-year
period, defendants conveyed the property to Legar, Inc. The Georgia real
estate transfer tax declaration showed a consideration or value for the
property of $208,585.1'"
The trial court allowed the jury to consider the transfer tax valuation
as evidence of consideration paid. The court entered a judgment of
$11,000 for plaintiff.166 The court of appeals affirmed. 6 7 The court said
that plaintiff set forth cogent policy reasons in arguing that the presence
of revenue stamps on a deed should create a presumption of the consideration indicated. 1" For example, the court noted that revenue stamps are
used routinely for property appraisal by tax assessors and in eminent domain proceedings in which inquiry must be made into consideration.'
The court of appeals held that the value indicated for transfer tax purposes constitutes relevant and admissible evidence of certain consideration or value. 70 The court noted that section 48-6-1 of the Official Code
of Georgia Annotated' provides a formula for tax assessment on property worth more than $100 based on consideration or value of the prop163. 171 Ga. App. 78, 318 S.E.2d 666 (1984).
164. Id. at 78, 318 S.E.2d at 666.

165. Id.
166. Id. at 79, 318 S.E.2d at 667.
167. Id. at 82, 318 S.E.2d at 669.
168. Id. at 80, 318 S.E.2d at 668.
169. Id. (citing Norris v. Osburn, 243 Ga. 483, 254 S.E.2d 860 (1979); Top Quality Homes
v. Jackson, 231 Ga. 844, 204 S.E.2d 600 (1974); Berry v. Slappey, 229 Ga. 109, 189 S.E.2d
394 (1972)).
170. 171 Ga. App. at 80, 318 S.E.2d at 668.
171. O.C.G.A. § 48-6-1 (Michie 1982) provides:
There is imposed a tax at the rate of $1.00 for the first $1,000.00 or fractional part
of $1,000.00 and at the rate of 10 for each additional $100.00 or fractional part of
$100.00 on each deed, instrument, or other writing by which any lands, tenements,
or other realty sold is granted, assigned, transferred, or otherwise conveyed to or
vested in the purchaser or purchasers, or any other person or persons by his or
their direction, when the consideration or value of the interest or property conveyed (exclusive of the value of any lien or encumbrance existing prior to the sale
and not removed by the sale) exceeds $100.00.
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erty. The court stated:
The statutory mandate creates a reasonably certain indication of value
or that a certain, ascertainable consideration exceeding $100 has passed
and is represented by the amount of the tax. To hold that this evidence
is irrelevant to the question of value would be to presume that the tax
statute was not complied with, or that the statement of tax has no particular merit172
III. EXcLUSIONARY RULE

A.

Miranda-taintedEvidence

In applying the exclusionary rule to situations in which Miranda rights
have been violated, the Georgia appellate courts have followed the United
States Supreme Court in ruling Miranda-taintedstatements inadmissible. The Georgia courts, however, have not always ruled that other evidence, 'fruit,' derived from the tainted statements, will be excluded as
17 3
well. As demonstrated during the survey period in Widdowson v. State,
the court held that the trial court must suppress the 'fruit' of a statement
that is obtained in direct violation of a constitutional right. 'Fruit' in the
form of physical evidence obtained as the result of a voluntary but Miranda-tainted statement, however, is not automatically excluded if it is
obtained in violation of a mere prophylactic rule devised to protect constitutional rights. 174
The court based this distinction on its interpretation of the United
States Supreme Court ruling in Edwards v. Arizona.'7 In Edwards, the
Court held that a per se exclusion is in effect for statements made following an accused's request for an attorney."" The Court in Edwards also
ruled that Miranda rights may be waived by an accused, but only if the
accused initiates further communications voluntarily after his request for
counsel, and if he does so knowingly and intelligently.1 77
In Wilson v. Zant,'7 8 the Georgia Supreme Court first offered its interpretation of the scope of the Edwards rule. In Wilson, police arrested
defendant on suspicion of murder and kidnapping and advised him of his
Mirandarights. Later, police interrogated defendant after he asked for an
172.
173.
174.
175.
176.
177.
178.

171 Ga. App. at 80, 318 S.E.2d at 668.
171 Ga. App. 134, 318 S.E.2d 820 (1984).
Id. at 136, 318 S.E.2d at 822.
Id. (citing Edwards v. Arizona, 451 U.S. 477 (1981)).
451 U.S. at 484-85.
Id. at 482-84.
249 Ga. 373, 290 S.E.2d 442 (1982).
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attorney and none was provided. 179 At trial, the State offered testimony
of two witnesses and a piece of physical evidence (a toy gun) that the
State had obtained as a result of defendant's statements made out of the
presence of an attorney.'"
The court in Wilson ruled that defendant's statement made while in
custody was clearly inadmissible as a violation of the Edwards per se exclusionary rule.18" The court said, however, that the United States Supreme Court never extended the rule to the 'fruit' of a Miranda-tainted
statement."'1 The Georgia court understood Edwards to be an application
of the prophylactic rules of Miranda, and drew a distinction between police conduct that violates an accused's constitutional rights and conduct
that violates only the prophylactic rules developed to protect those
rights.1 83 While the 'fruit' of a statement obtained in violation of a constitutional right must be suppressed, the 'fruit' of a statement obtained in
violation of a prophylactic rule may avoid the exclusionary rule.'" Although the United States Supreme Court has not resolved the question of
whether courts also must exclude the 'fruit' of an Edwards-taintedstatement at trial, the Georgia Supreme Court held "that the exclusionary rule
does not apply to evidence derived from a voluntary statement obtained
in violation of Edwards v. Arizona.. .

."'85

The court, thus, allowed trial

courts to admit the statements of the other witnesses and the physical
evidence.'"
The Georgia Court of Appeals continued these distinctions in Widdowson v. State. s7 In Widdowson, the police arrested defendant for extortion
and advised him of his Miranda rights.'" After interrogation, defendant
asked to call his attorney and the police allowed defendant to do so.
Before the attorney was present, defendant identified certain documents
as having been written by him."' At a pretrial hearing, the trial court
granted defendant's motion to exclude any statements by which he had
identified the handwriting samples in the documents as being his own
because of the Miranda violation and the Edwards per se exclusionary
rule. " The trial court, however, allowed the actual handwritten samples
179.
180.
181.
182.
183.

Id.
Id.
Id.
Id.
Id.

at
at
at
at
at

375, 290 S.E.2d at
375, 290 S.E.2d at
376-77, 290 S.E.2d
377-78, 290 S.E.2d
378, 290 S.E.2d at

445.
445-46.
at 446.
at 447.
447.

184. Id.
185.
186.
187.
188.
189.
190.

Id. at 378, 290 S.E.2d at 447-48.
Id. at 379, 290 S.E.2d at 448.
171 Ga. App. at 134, 318 S.E.2d at 820.
Id. at 135, 318 S.E.2d at 821.
Id.
Id. at 136, 318 S.E.2d at 822.
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into evidence based on Wilson v. Zant. 11
The court of appeals in Widdowson affirmed the trial court's decision
to admit the handwriting samples. 192 The court reiterated the Wilson distinction between 'fruit' of constitutional rights violations and 'fruit' of
statements of evidence obtained in violation of a prophylactic rule.19
While the Georgia court accepted the fact that Edwards established a per
se exclusionary rule concerning the admissibility of statements made after
defendant invokes the right to counsel, the court refused to extend the
rule to physical evidence obtained as a result of a voluntary but Mirandatainted statement.19 '
The court in Widdowson extended the Wilson ruling one step further.
Since the Wilson decision was based upon a determination of Edwards,
the court in Widdowson relied on the more recent United States Supreme
Court decision in Oregon v. Bradshaw.195 This decision provided an updated interpretation of the Edwards per se exclusionary rule. The Court
in Bradshaw saidthat it did not hold in Edwards that the mere initiation
of a conversation by a defendant amounted to a waiver of a previously
invoked right to counsel.'" Rather, the Court said it held that after an
accused had asserted the right to counsel, further interrogation of the accused should not take place "unless the accused himself initiates further
communications, exchanges, or conversations with the police . . .
Even then, the Court held a further determination of whether the voluntary statement had been made knowingly and intelligently was necessary
before the statement could avoid per se exclusion.198
B. Dental Impressions
In State v. Thornton," the Georgia Supreme Court allowed dental impressions taken from an accused to be introduced into evidence despite
the accused's claims that the action violated his right against self-incrimination guaranteed by the Georgia Constitution.2 " A year after Thornton's
indictment for murder, Cobb County Police obtained a search warrant
listing dental impressions, dental photography, and dental examinations

191.
192.

193.
194.
195.
(1983)).
196.
197.
198.
199.
200.

Id.
Id.

Id.
Id. at 136, 318 S.E.2d at 822.
Id. at 136-37, 318 S.E.2d at 822-23 (citing Oregon v. Bradshaw, 462 U.S. 1039
462 U.S. at 1044.
Id.
Id. at 1045.
253 Ga. 524, 322 S.E.2d 711 (1984).
Id. at 524, 322 S.E.2d at 712 (citing GA. CONST art. I, § 1, para. 16).
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as items to be produced by the search 20 Police arrested defendant and
took him to a dentist's office where the dentist made impressions of his
teeth. The trial court granted defendant's motion to suppress the introduction of the dental impressions into evidence.2 02 The trial court found
this to be a violation of the Georgia constitutional provision protecting
suspects from being required to do an act for the purpose of producing
evidence, as opposed merely to taking evidence from him. 03
The supreme court reversed the trial court, concluding that taking dental impressions is akin to taking fingerprints or blood samples, both of
which are constitutionally allowed.2 " The court also distinguished0 5 the
Thornton situation from the circumstances in Day v. State,'0" in which
the court held that the constitution prohibits compelling defendant to
place his foot in a track for the purpose of creating evidence.20
The court in Thornton noted2 08 that in Creamer v. State,'"' defendant
had been required to submit to surgery to remove a bullet that would be
used as evidence against him. In Creamer, however, the trial court required, as an additional precaution, an evidentiary hearing to assure safe
medical procedures for the accused.' 0 The majority in Thornton said
that a hearing was not necessary for the taking of dental impressions be1
cause there is no surgical foray into the body of the accused, 1
IV. BLOOD

ALCOHOL TESTS

In two cases concerning the admission of chemical tests as evidence of
blood alcohol levels, the court of appeals reversed the trial courts for allowing police to avoid strict compliance with the statutory procedures re1
quired by section 40-6-392 of the Official Code of Georgia Annotated.2 2
In Munda v. State,' the trial court found defendant guilty of violating
Official Code of Georgia Annotated section 40-1-3, which makes it unlawful for a vehicle's owner to allow another driver to operate the vehicle in
201.

253 Ga. at 524, 322 S.E.2d at 712.

202. Id.
203.
204.
205.
206.
207.
208.

Id.
Id. at 525, 322 S.E.2d at 712.
Id.
63 Ga. 667 (1879).
Id. at 669.
253 Ga. at 525, 322 S.E.2d at 712.

209.

229 Ga. 511, 192 S.E.2d 350 (1972).

210.
211.
212.
213.

Id. at 513, 192 S.E.2d at 352.
253 Ga. at 525, 322 S.E.2d at 712.
O.C.G.A. § 40-6-392 (Michie 1982).
172 Ga. App. 857, 324 S.E.2d 799 (1984).
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"any manner contrary to the law."2' At trial, the prosecution sought to
introduce evidence of a chemical analysis of blood that showed the driver
using defendant's car with his permission was intoxicated.""5 In administering the blood test, however, the police did not comply with the procedures required by section 40-6-392.'"1 This section provides that the arresting officer at the time of the arrest shall advise the suspect of the
right to an independent chemical analysis.2 1 7 Since the police did not give
this notice to the driver of defendant's car, defendant moved to suppress
the test results.' 1 8 The trial court ruled that defendant had no standing to
object because the statutory right only protected the driver."
Rejecting the State's contention that defendant lacked standing based
on case law interpreting unreasonable search and seizure violations, the
court of appeals reversed the trial court.2 0 The court pointed to the interrelated nature of Georgia statutes concerning driving under the influence, including Official Code of Georgia Annotated sections 40-6-391221
and 40-6-392."'1 The court said it was clear that a court could not find
defendant guilty of violating section 40-1-3 (allowing an intoxicated person to operate his vehicle), unless it found that the driver was driving
under the influence as prescribed by section 40-6-391. 2 The court reasoned that section 40-6-392 outlines the procedures to be followed in
"criminal actions ... arising out of the acts alleged to have been committed by any person in violation of Code Section 40-6-391 . . . . 24 The
court said section 40-6-392 thus arose out of the driving-under-the-influence statute, concluding: "We construe §40-6-392 as establishing a
mandatory requirement applicable in any case 'arising out of' an alleged
violation of §40-6-391 and in which that violation is an essential element
2 5
of the asserted criminal liability." 2
In Carswell v. State,"2 6 the court of appeals reversed the trial court
because a police officer did not notify the driver at the time of the arrest
214. Id. at 857, 324 S.E.2d at 801 (citing O.C.G.A. § 40-1-3 (Michie 1985)).
215. 172 Ga. App. at 857, 324 S.E.2d at 801.
216. O.C.G.A. § 40-6-392(a)(4) (Michie 1985).
217. Id.
218. 172 Ga. App. at 857, 324 S.E.2d at 801.
219. Id.
220. Id. at 857-60, 324 S.E.2d at 801-03.
221. Id. at 858, 324 S.E.2d at 801 (citing O.C.G.A. § 40-6-391 (Michie 1985), which provides in relevant part: "A person shall not drive or be in physical control of any moving
vehicle while ...

under the influence of alcohol .

. . ."

Id.).

222. Id. at 858, 324 S.E.2d at 801 (citing O.C.G.A. § 40-6-392 (Michie 1985)).
223. 172 Ga. App. at 857-58, 324 S.E.2d at 801.

224. Id. at 858, 324 S.E.2d at 801.
225. Id. at 858, 324 S.E.2d at 801-02.
226. 171 Ga. App. 455, 320 S.E.2d 249 (1984).
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of his right, under section 40-6-392, to an independent chemical analysis
or of his right to refuse the test 2 7 The trial court convicted defendant2 of
28
vehicular homicide by reckless driving and driving under the influence.
Defendant had been injured in the accident, and a police officer at the
scene instructed emergency room personnel to perform a blood alcohol
test without obtaining defendant's permission.' The court of appeals rejected the State's claim that defendant's injuries were sufficiently serious
to preclude the necessity of complying with section 40-6-392.2 0 The
State's contention was based on the decision in Rogers v. State,231 in
which the court ruled that an officer may extract blood for an intoxication
test without advising the suspect of his statutory rights if the suspect is
dead, unconscious, or otherwise incapable of refusing the test.2 2
V.

EXPERT TESTIMONY

In 1981, the Georgia Supreme Court in Smith v. State 83 dealt with the
issue of whether an expert's opinion regarding the 'battered woman syndrome' was admissible at trial or properly excluded as an ultimate fact to
be decided by the jury. The court declared: "Expert opinion testimony
on issues to be decided by the jury, even the ultimate issue, is admissible
where the conclusion of the expert is one which jurors would not ordinarily be able to draw for themselves; i.e., the conclusion is beyond the ken
of the average layman . . .. 2
During the survey period, the Georgia appellate courts had two further
occasions to define the parameters of experts commenting on ultimate issues. In Ford Motor Co. v. Stubblefield,2' 3 for instance, the court of appeals dealt with a wrongful death action arising out of an automobile collision. Plaintiff's sole theory of liability was Ford's alleged negligence in
designing the Ford Mustang II in which plaintiff's daughter was a passenger. Plaintiff used two expert witnesses to explain and interpret copious
documentary exhibits, internal memoranda, and confidential reports concerning research and development of the Mustang I1.23" Following their
detailed testimonies, both experts expressed the opinion that defendant
227. Id. at 457, 320 S.E.2d at 252.
228. Id. at 455, 320 S.E.2d at 252.
229. Id. at 456, 320 S.E.2d at 251.
230. Id. at 455, 320 S.E.2d at 252.
231. Id. at 457, 320 S.E.2d at 252 (citing Rogers v. State, 163 Ga. App. 641, 295 S.E.2d
140 (1982)).
232. 163 Ga. App. at 643, 295 S.E.2d at 142.
233. 247 Ga. 612, 277 S.E.2d 678 (1981).
234. Id. at 619, 277 S.E.2d at 683.
235. 171 Ga. App. 331, 319 S.E.2d 470 (1984).
236. Id. at 332, 319 S.E.2d at 474.
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failed to act reasonably in its decision to make the Mustang 11.237
The court of appeals, referring to Smith v.State, discussed above,
ruled that the opinions of the experts were not mere speculations on
Ford's intent, but were based on their professional analyses of the design
process.'" The court wrote that based on the voluminous amount of evidence of a highly technical, sophisticated, and specialized nature, the ultimate issue would have been "beyond the ken of the average layman
....
"239 The testimony was deemed admissible.
In O'Neal v. State,'" the trial court convicted defendant of murder
despite his insanity defense. Defendant's counsel sought to have a psychiatrist testify about the general characteristics of 'Isolated Explosive Disorder.""24 Defendant claimed to be suffering from the malady, but the psychiatrist had never examined him personally. Defendant contended that
if the court admitted the expert testimony,' the jury could have inferred
the presence of the disorder in defendant.2 '
The trial court's decision to exclude the evidence as irrelevant was affirmed by the supreme court.2' The court pointed out that the expert
testified that he could not diagnose defendant as suffering from 'Isolated
Explosive Disorder' without an extensive personal examination." Giving
this testimony without an examination called for an expert conclusion
that the jurors would not be able to draw for themselves; thus, the court
concluded that the admission of the general description of the disorder
would have been useless to the jury, and in all likelihood would have confused them."
VI. MISCELLANEOUS

In Giles v. Jones,'" plaintiff was disappointed in the amount of damages the jury awarded. He appealed on a single enumeration of error, contending that it was improper for the trial court to allow defendant to
impeach plaintiff's credibility as a witness by establishing that plaintiff
had been convicted for 'housebreaking' thirty years previously.247 The
237.
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239.
683).
240.
241.
242.
243.
244.
245.
246.
247.

Id. at 333, 319 S.E.2d at 475.
Id. at 333-34, 319 S.E.2d at 475.
Id. at 334, 319 S.E.2d at 475 (quoting Smith v. State, 247 Ga. at 619, 277 S.E.2d at
254 Ga. 1, 325 S.E.2d 759 (1985).
Id. at 2-3, 325 S.E.2d at 760.
Id. at 3, 325 S.E.2d at 761.
Id. at 4, 325 S.E.2d at 761.
Id. at 3, 325 S.E.2d at 760-61.
Id. at 3, 325 S.E.2d at 761.
169 Ga. App. 882, 315 S.E.2d 440 (1984).
Id. at 882, 315 S.E.2d at 441.
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court pointed to other states that have fixed a time limit on prior convic-

tions24 8 and to rule 609(b) 249 of the Federal Rules of Evidence, which ex-

cludes the admission of convictions more than ten years old unless the
court finds that the probative value of the evidence substantially outweighs its prejudicial effect.2 5 0 The court of appeals recognized that the

issue was one of first impression in Georgia but declined to place any time
limit on the use of convictions to impeach. The court stated: "the length
of time which has passed since the date of a conviction is a matter affecting the weight rather than the admissibility of the conviction . . .-.
In Lipsey v. State,212 defendant was convicted of child molestation. De-

fendant argued on appeal that certain admissions he made to 'mental
health professionals,' who were neither psychiatrists nor clinical psychologists, should have been excluded from trial as privileged communications.20 2 One of the professionals described his position as "a clinician
conducting 'intake evaluation.' ,,2"
The other professional described himself as a "behavior specialist supervisor with M.Ed. and Ed.S. degrees. 25 5
The court of appeals attached no privilege to these communications and
pointed out that sections 24-9-212" and 43-39-16257 of the Official Code of
Georgia Annotated apply only if the communication is to a psychiatrist or
clinical psychologist." The court recognized that, arguably, the privilege
should attach to other mental health professionals, but held that the
question is one best reserved for the legislature.269

248. Annot., 67 A.L.R.3d 824 (1975).
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169 Ga. App. at 882-83, 315 S.E.2d at 441-42.
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170 Ga. App. 770, 318 S.E.2d 184 (1984).
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