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During the survey period covered by this Article, the appellate courts
of Georgia continued to refine their previous decisions concerning equita-
ble distribution, termination of parental rights, and application of the
'live-in-lover' provision. No case had the importance of Stokes v. Stokes,'
nor was any as notorious as Blackburn v. Blackburn.' Further, the su-
preme court promulgated the new Uniform Rules for the Superior
Courts' that will have an immediate impact on the practice of domestic
relations in this state.

This survey attempts to cover all notable Georgia domestic relations
cases during the survey period. Special attention has been given to assist-
ing the family law practitioner with the legal issues he or she faces on a
daily basis. The increasing complexity of representing clients in domestic
relations cases demands that a lawyer keep current on the ever-changing
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mosaic of Georgia domestic relations law. The authors hope this Article
will assist the attorneys in Georgia to stay abreast of the developments in
this demanding field.

I PATERNITY

In this technologically advanced society, perhaps we have subliminally
supplanted the jury's role as truth-finder with computers. Alas, the su-
preme court in Jackson v. Jackson4 has quelled this addiction by re-
minding us that the jury, not a laboratory test result, is the arbiter of
paternity.

The facts in Jackson were quite unusual. At the temporary hearing in a
divorce action, the husband moved for an order requiring the parties and
the minor child to submit to a human leucocyte antigen (HLA) test' to
determine the paternity of the child." The test results were in favor of the
alleged father and the trial court ruled that he was not required to pay
temporary child support.7 Subsequently, a jury trial ensued. After hearing
the testimony of an expert witness, who relied upon the business records
of others and the HLA test results, the jury rendered a verdict in contra-
vention of the expert's testimony and found the child was the biological
offspring of the parties. The husband appealed, alleging that a properly
administered HLA test is so accurate that its results, alone, should con-
clusively determine paternity.8

The supreme court, in a careful opinion, stressed' that the jury must
decide whether the expert witness was truthful, whether the test results
were believable, and whether the tests and comparisons were properly
conducted. 10 In support of its holding that the issue of paternity was a
proper one for the jury, the supreme court pointed out that the expert
did not know how the tests were conducted, how the blood was drawn,

4. 253 Ga. 576, 322 S.E.2d 725 (1984).
5. See O.C.G.A. § 19-7-45 (Michie 1982) that provides:

As soon as practicable after an action has been brought, the court, upon motion of
the petitioner, the respondent, or any other interested party, may order the
mother, the alleged father, and the child to submit to any blood tests, including
human leucocyte antigen (HLA) testing if available, which have been developed or
established for purposes of disproving or proving parentage and which are reason-
ably accessible.

Id.
6. The court does not state the age of the child nor the factual background concerning

the sexual conduct of the parties at time of conception. -

7. 253 Ga. at 576, 322 S.E.2d at 726.
8. Id. at 576, 322 S.E.2d at 726-27.
9. Id. at 576, 322 S.E.2d at 727.

10. The jury was properly charged according to O.C.G.A. § 19-7-49(c) (Michie 1982),
which sets out this standard. Id.
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whose blood was drawn, how the blood was transported to the laboratory,
whether the blood was properly tested, or whether the correct blood was
tested." Additionally, the jury was afforded the opportunity to compare
the appearance of the minor child to that of the husband and the hus-
band's sister. The court concluded12 that the jury was neither bound by
the expert's testimony" nor the HLA test results.14

It is now clear that an indigent is not responsible for the payment of
costs of paternity blood testing. In Peterson v. Moffit," the court held
that requiring payment was violative of the fundamental fairness require-
ment of the due process clause when the state is seeking support pay-
ments.16 Also, in Department of Human Resources ex rel. Jackson v.
Jackson,17 the supreme court, without reaching the due process issue, up-
held the trial court's order requiring the state to pay the costs of the
paternity blood testing.' The court reasoned' that the trial court has the
authority to assess costs in a paternity action under Official Code of Geor-
gia Annotated section 19-7-50.2o Under Peterson, however, the trial court
has no authority to assess costs upon an alleged father that is destitute.

In a tug-of-war with the principle of res judicata, the court of appeals
in Macuch v. Pettey"1 refused to permit the divorced mother of a minor
child to bring a paternity action against another man when a prior di-
vorce settlement agreement ordered her former husband to pay child sup-
port. Once legitimacy is established in a prior action, the court reasoned,
res judicata bound the parties to the prior judgment.2 Hence, the practi-
tioner is warned to explore fully the paternity issue with his client prior
to resolving the divorce case.

On the other hand, according to Department of Human Resources v.
Brinson,'3 when a divorce decree is obtained by default and the husband
is not required to pay child support, res judicata does not apply, because
a custodial parent cannot waive a child's right to support from the non-

11. 253 Ga. at 577, 322 S.E.2d at 727.
12. Id. at 576, 322 S.E.2d at 727.
13. See Woods v. Andersen, 145 Ga. App. 492, 494, 243 S.E.2d 748, 750 (1978).
14. See Stinson v. Iowa Dep't of Social Servs., 172 Ga. App. 633, 323 S.E.2d 917 (1984), a

case falling within the survey period that affirms the trial court's ruling of paternity based
upon HLA testing that indicated a 99.9% probability that appellant was the father of the
child.

15. 253 Ga. 253, 319 S.E.2d 449 (1984).
16. 253 Ga. at 254-55, 319 S.E.2d at 451.
17. 252 Ga. 403, 314 S.E.2d 105 (1984).
18. Id. at 406, 314 S.E.2d at 106.
19. Id. at 404, 314 S.E.2d at 106.
20. Id. (citing O.C.G.A. § 19-7-50 (Michie 1982)).
21. 170 Ga. App. 467, 317 S.E.2d 262 (1984).
22. Id. See O.C.G.A. §§ 9-7-40 to -50 (Michie 1982 & Supp. 1985).
23. 171 Ga. App. 905, 321 S.E.2d 763 (1984).
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custodial parent.2 4 In its holding, the court stated that the default of the
mother in the original divorce decree does not act to prejudice the child's
right to support.2 5

II. ADOPTION

During the survey period, the court of appeals discussed four cases con-
cerning the sufficiency of evidence required to establish that a parent had
abandoned his or her natural child to the degree necessary to permit a
third-party to adopt that child. In three cases, the court of appeals af-
firmed the trial courts' opinions concerning the granting of the third-
party's adoption petitions.2' In the fourth case, however, the court of ap-
peals held that there was not 'clear and convincing evidence' sufficient for
a finder of fact to conclude that the natural father had abandoned his
son.'

7

In Jessee v. Nash,"- the natural father appealed from an order granting
a petition for the adoption of his five-year-old daughter. The petition had
been filed by the child's stepfather. The trial court found that appellant
lost his parental rights by failing to make court-ordered child support
payments to the mother." Appellant attempted to excuse his failure to
make the payments by asserting that the mother had agreed that he did
not have to make the payments if he did not have the money.'0 The trial
court further found that the adoption would be in the best interests of
the child. 1 This decision was affirmed by the court of appeals, which held
that even if appellant's story was credible, it did not constitute a legal
excuse for failing to pay the court-ordered child support.2 Similar facts
underlie the decision in Boyd v. Harvey," in which the natural father
failed to make any child support payments in the year immediately pre-
ceding the stepfather's petition for adoption.3

The court of appeals in both Jessee and Boyd applied the provisions of

24. See Crumb v. Gordon, 157 Ga. App. 839, 278 S.E.2d 725 (1981).
25. 171 Ga. App. at 906, 321 S.E.2d at 764.
26. See Boyd v. Harvey, 173 Ga. App. 581, 327 S.E.2d 551 (1985); Burnette v. Oliver, 171

Ga. App. 565, 320 S.E.2d 402 (1984); Jessee v. Nash, 169 Ga. App. 746, 315 S.E.2d 260
(1984).

27. Spires v. Bittick, 171 Ga. App. 914, 321 S.E.2d 407 (1984).
28. 169 Ga. App. 746, 315 S.E.2d 260 (1984).
29. Id. at 746, 315 S.E.2d at 260-61.
30. Id. at 746, 315 S.E.2d at 261.
31. Id.
32. Id.
33. 173 Ga. App. 581, 327 S.E.2d 551 (1985).
34. Id. at 583, 327 S.E.2d at 553.
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Official Code of Georgia Annotated section 19-8-6(b).5 That section pro-
vides that when the person petitioning for the adoption of the child is
related to the child, as defined in Official Code of Georgia Annotated sub-
sections 19-8-3(a)(4) and (5), 6 then all that need be shown is that the
parent, for a period of one year preceding the filing of the petition for
adoption, had failed either to communicate (or make a bona fide attempt
to communicate) with the child or to provide support for the child. If that
showing is made and it is in the best interest of the child, the adoption
petition can be granted. 7 The trial court has discretion to determine
whether the evidence authorizes the adoption. 8

In Burnette v. Oliver," the court of appeals affirmed a stepfather's
adoption of his four-year-old stepdaughter. The court held that if there is
any evidence to support a judgment in an adoption case, the judgment
must be upheld by an appellate court.40 As in the Jessee case, the evi-
dence underlying the trial court's decision to grant the petition for adop-
tion primarily consisted of the appellant-father's failure to communicate
with or to provide support for the child as required by law."' In Jessee,
the natural father had visited with his daughter a dozen times over a two
year period.42 In Burnette, however, the natural father apparently had
made no attempt to communicate with his child during the one year pe-
riod immediately preceding the filing of the petition .' The court's opin-
ion in Burnette also addressed a party's right to object to having an
adoption hearing (or any other civil trial) less than thirty days following
service of the summons upon the defendant, even if an answer already
had been filed.4

In contrast to the three preceding cases, the court of appeals reversed
the trial court's granting of a stepfather's petition for adoption in Spires
v. Bittick." In Spires, the trial court found that appellant abandoned the
child as evidenced by his failure to make child support payments or to
maintain contact with the child." What distinguished this case factually
from those cited above is that in Spires appellant was the only surviving

35. O.C.G.A. § 19-8-6(b) (Michie 1982).
36. Id. § 19-8-3(a)(4), (5) (Michie 1982).
37. See O.C.G.A. § 19-8-6(b) (Michie 1982).
38. See Westberg v. Stamm, 162 Ga. App. 369, 291 S.E.2d 439 (1982).
39. 171 Ga. App. 565, 320 S.E.2d 402 (1984).
40. Id. at 566, 320 S.E.2d at 404.
41. Id.
42. 169 Ga. App. at 746, 315 S.E.2d at 261.
43. 171 Ga. App. at 565, 320 S.E.2d at 403.
44. Id. at 565-66, 320 S.E.2d at 403-04.
45. 171 Ga. App. 914, 321 S.E.2d 407 (1984).
46. Id. at 915, 321 S.E.2d at 409.
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natural parent.47 The court of appeals, applying the same standard as is
applied in deprived child proceedings, held that there was not clear and
convincing evidence that the natural father had abandoned his son.4

8

The adoption petition in Spires apparently was premised upon Official
Code of Georgia Annotated section 19-8-6(a),4" which provides: "Surren-
der or termination of parental rights, as provided in Code Section 19-8-3,
shall not be required as a prerequisite to the filing of a petition for adop-
tion . . .where (1) a child has been abandoned by a parent . . .,,"

Abandonment must consist of actual desertion accompanied by an inten-
tion to sever completely the parental relationship" and the evidence of
abandonment must be clear and convincing. 2

In Spires, appellant and the child's mother had conflicts for a period of
eight years concerning appellant's visitation with the child.53 Concerned
with the stress placed on the child due to conflict between his natural
parents, appellant reduced his visitation with the child. In addition to his
infrequent contact with the child, appellant also was tardy in paying his
support obligations to the mother."

Despite appellant's failure to maintain either regular contact with his
child or to keep his support payments current, the court of appeals held
that there was no evidence of appellant's unfitness as a parent.55 Indeed,
the facts showed that appellant manifested his intention to maintain his
parental relationship with his child. Without questioning the appellee-
stepfather's fitness as an adoptive parent, the appellate court held that
absent clear and convincing evidence of abandonment, the trial court was
required to deny the adoption."

Finally, in Brant v. Bazemore,'7 the court of appeals determined who
has standing to object in an adoption proceeding. Appellants were the
child's maternal aunt and uncle and, thus, fell within the category of per-
sons defined by Official Code of Georgia Annotated section 19-8-3(a)(5)."
The father was deceased and the mother consented to appellants' adop-

47. Id. at 914, 321 S.E.2d at 408.
48. Id. at 917, 321 S.E.2d at 410.
49. O.C.G.A. § 19-8-6(a) (Michie 1982).
50. Id.
51. 171 Ga. App. at 915, 321 S.E.2d at 408.
52. Id.
53. Id. at 916, 321 S.E.2d at 409.
54. Id. at 915-16, 321 S.E.2d at 409.
55. Id. See Cain v. Lane, 168 Ga. App. 405, 309 S.E.2d 401 (1983) (also applying the

clear and convincing evidence standard).
56. 171 Ga. App. at 917, 321 S.E.2d at 410.
57. 173 Ga. App. 294, 325 S.E.2d 905 (1985).
58. O.C.G.A. § 19-8-3(a)(5) (Michie 1982). See Brant v. Bazemore, 159 Ga. App. 659, 284

S.E.2d 674 (1981) (previous appeal in same case).

[Vol. 37



DOMESTIC RELATIONS

tion of her child. Appellees were the child's paternal grandparents. Appel-
lants' petition for adoption was approved by the Department of Human
Resources of the State of Georgia, but appellees objected to the adoption
claiming it would terminate their visitation privileges."' The trial court
only granted temporary custody of the child to appellants, while reserving
visitation privileges in appellees."

The appellate court reversed the lower court and remanded the case for
a new order to be entered on the petition." In arriving at the order, the
appellate court directed the trial court not to consider any evidence relat-
ing to the grandparents' visitation rights. The holding of the case is
clear: When one parent is living and has consented to an adoption, rela-
tives of the child may not object.62 The result in Brant was to exclude
from consideration the paternal grandparents' objection to an adoption
proceeding brought by the child's maternal aunt and uncle. 63

III. DEPRIVED CHILD PROCEEDINGS

The cases reported during the survey period regarding the termination
of parental rights demonstrate the necessity that the state reserve the
power to sever the natural parent-child relationship. Though few judicial
actions have a more drastic impact upon the parties," the factual horror
show presented in the cases discussed below demands that action be
taken to protect the innocent child. In each case, the record contains clear
and convincing evidence of a deprived child and manifest parental
unfitness.

In In re A.O.A., s6 the court of appeals affirmed the trial court's eviden-
tiary findings that the three minor children of appellant" were deprived
and that appellant was an unfit mother. 67 The evidence showed that the
children's father had been imprisoned since 1978 on a conviction of first
degree arson. Initially, the children were placed in the temporary custody
of the Department of Human Resources of the State of Georgia. At that
time, all three children suffered from poor health (one child suffered from

59. 173 Ga. App. at 295, 325 S.E.2d at 905.
60. Id. at 294-95, 325 S.E.2d at 905.
61. Id.
62. Id. at 295, 325 S.E.2d at 906.
63. Id. at 295-96, 325 S.E.2d at 906.
64. See In re S.M., 169 Ga. App. 364, 312 S.E.2d 829 (1983).
65. 172 Ga. App. 364, 323 S.E.2d 208 (1984).
66. Each parent filed a separate appeal from the order terminating their parental rights.

The father, however, died during the pending of the appeal and his appeal was dismissed,
leaving only the mother's appeal for the court of appeals to rule upon. Id. at 364, 323 S.E.2d
at 208-09.

67. Id. at 366, 323 S.E.2d at 210.
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nine medical problems, including autism, dwarfism syndrome, and an un-
treated clubfoot), erratic school attendance, and malnourishment." A
year later, keeping with the strong policy of this state for the preservation
of family unity,es the Troup County Department of Family and Children
Services attempted to return the eldest child to the mother. When the
child was returned, however, the mother's boyfriend again 'sexually
abused the young girl. Upon being apprised of the situation, the mother
refused to believe that the child had been abused and continued her inti-
mate relationship with the boyfriend. Feeling rejected by her mother, the
child returned to the custody of the Troup County Department of Family
and Children Services.70

The Department of Human Resources petitioned the Troup County Ju-
venile Court for termination of appellant's parental rights and the court
ordered termination7' pursuant to Official Code of Georgia Annotated
section 15-11-51(a)(2).72 A termination under that section requires a find-
ing that a child is deprived, that the deprivation will likely continue, and
that the deprivation will probably cause serious physical, mental, moral,
or emotional harm.73 A necessity of finding parental unfitness underlies
these criteria.7

4

The appellate court stated that any rational trier of fact could have
found by clear and convincing evidence that appellant deprived her three
children and was unfit as a mother." In addition to the facts set forth
above, appellant had been arrested previously for drunkenness and public
disorder, and despite being gainfully employed, had failed to make her
required child support payments of five dollars a month per child. Her
unfitness as a parent went beyond simple neglect. Appellant's conduct
directly exposed one of her children to sexual abuse, and by continuing to
satisfy only her own needs, appellant manifested a willingness to allow
the abuse to continue.7 6

In In re C.M.,7 7 the factual record supporting the trial court's determi-
nation of deprivation was so strong that Judge Deen, in his special con-

68. Id. at 364, 323 S.E.2d at 209.
69. See R.C.N. v. State, 141 Ga. App. 490, 233 S.E.2d 866 (1977).
70. 172 Ga. App. at 365, 323 S.E.2d at 209.
71. Id. at 364, 323 S.E.2d at 209.
72. O.C.G.A. § 15-11-51(a)(2) (Michie 1985).
73. Id. See also Patty v. Department of Human Resources, 151 Ga. App. 555, 260 S.E.2d

551 (1979).
74. 172 Ga. App. at 365, 323 S.E.2d at 209. See In the Interest of L.C.P., 164 Ga. App.

473, 297 S.E.2d 510 (1982).
75. 172 Ga. App. at 366, 323 S.E.2d at 209-10.
76. Id. at 365, 323 S.E.2d at 209.
77. 172 Ga. App. 757, 324 S.E.2d 581 (1984).
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curring opinion,' was motivated to launch yet another attack on the the-
ology of "man controlling his own destiny."'7' In C.M., the evidence of
deprivation focused primarily on the appellant-father's admitted incestu-
ous relationship with his fourteen-year-old daughter. There was some
question, however, concerning whether appellant sexually abused his
other two daughters. The father's incestuous relationship with his four-
teen-year-old daughter created stress on the other two daughters, and all
three children experienced emotional and disciplinary problems.8 0 The fa-
ther did not deny his relationship with his daughter, nor did he wish to
terminate it. He stated that he wished her to have his baby. With this
record before it, the court of appeals held that there was clear and con-
vincing evidence that the three children were deprived within the con-
templation of Official Code of Georgia Annotated section 15-11-51(a)(2).",

Judge Deen understandably was outraged at appellant's conduct. The
testimony of appellant and his children was supplemented with numerous
photographs of appellant and his daughter in various sexual poses."' Al-
though Judge Deen was reluctant to terminate parental rights, he did so
based on this evidence.83 Judge Deen was prompted to examine the philo-
sophical basis for appellant's beliefs because appellant refused to ac-
knowledge or recognize the immorality of his action. Judge Deen saw the
despicable acts and beliefs of appellant as an example of the humanistic
'theology' that has turned its back on the Judeo-Christian moral values of
this state." This attack on the value system, popularly known as 'human-
ism,' seems out of place and unwarranted. Nothing in the opinion sug-
gests that appellant ever attempted to justify his actions with the author-
ities cited by Judge Deen in his concurrence, or that appellant even was
aware that the positive value of incest, if any, might be the subject of
serious debate. Instead, Judge Deen took the case of a confused and sick
father and used it as a springboard to present his personal beliefs on is-
sues not before the court."'

As in the two preceding cases, the court of appeals held in Wilson v.

78. Id. at 758, 324 S.E.2d at 582 (Deen, J., concurring).
79. Id. at 758, 324 S.E.2d at 583. See also Flynt v. State, 153 Ga. App. 232, 247, 264

S.E.2d 669, 680 (Dean, C.J., concurring), cert. denied, 449 U.S. 888 (1980); Stop, Inc. v.
State, 149 Ga. App. 306, 254 S.E.2d 463 (1979) (Deen, J., concurring).

80. 172 Ga. App. at 758, 324 S.E.2d at 582-83.
81. Id. at 757, 324 S.E.2d at 582; see O.C.G.A. § 15-11-51(a)(2) (Michie 1985).
82. 172 Ga. App. at 758, 324 S.E.2d at 582.
83. Id. at 758, 324 S.E.2d at 582-83.
84. Id. See also Flynt v. State, 153 Ga. App. 232, 264 S.E.2d 669 (Deen, J., concurring),

cert. denied, 449 U.S. 888 (1980).
85. See Heath v. McGuire, 167 Ga. App. 489, 493, 306 S.E.2d 741, 744 (1983) (Deen, J.,

concurring).
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Georgia Department of Human Resources" that there was clear and con-
vincing evidence that appellant's misconduct existed to such a degree
that the child was deprived within the meaning of Georgia law.s7 In Wil-
son, the facts underlying the finding of parental unfitness included the
appellant-father's extensive criminal record, evidence that appellant had
introduced the child's mother into the business of prostitution, and evi-
dence that even after the child's birth, appellant continued to serve as the
mother's 'pimp.' The five-year-old child showed signs of psychological
problems, although he improved markedly after being placed in a foster
home.ss Appellant's criminal misconduct, which directly affected the child
and caused the child's neglect, resulted in the child being 'deprived' as
defined by Official Code of Georgia Annotated section 15-11-2(8)."

The court of appeals affirmed the trial court's finding that appellant's
child was deprived in In re J.L. W.90 In essence, the clear and convincing
evidence that supported the termination of appellant's parental rights
consisted of very unstable living conditions coupled with a father who was
emotionally unstable himself, and who evidenced little interest in or care
for his child. 1 The parental unfitness led to the child being deprived as
defined by Georgia law. Because of the lack of stability her father created
in her life, the child had behavioral problems that led to deficiencies in
her intellectual development." The child's problems began to abate when
the child was placed in a foster home.

In re H.E.M.,ss a deprived child case, the court addressed a tangential
issue. The appellant-parents argued that the testimony of a psychologist,
whom the parents had consulted at the request of the Department of
Family and Children Services, was admitted erroneously against them.
Appellants' argument was based on the belief that the admission of the
psychologist's testimony forced the parents to give incriminating evidence
against themselves in violation of the privilege against self-incrimina-
tion." The court of appeals held that the privilege against self-incrimina-
tion ordinarily belongs to the person under examination as a witness, in
this case the psychologist. s6 Appellants, therefore, lacked standing to raise

86. 170 Ga. App. 805, 318 S.E.2d 229 (1984).
87. Id. at 806, 318 S.E.2d at 231.
88. Id. at 805, 318 S.E.2d at 231. See also In re J.D.H., 171 Ga. App. 133, 319 S.E.2d 44

(1984) (The appellant-father failed to provide the necessities of life, instead spending all
money on LSD, THC, and marijuana.)

89. O.C.G.A. § 15-11-2(8) (Michie 1985).
90. 170 Ga. App. 886, 318 S.E.2d 751 (1984).
91. Id. at 887, 318 S.E.2d at 752.
92. Id.
93. 171 Ga. App. 444, 320 S.E.2d 248 (1984).
94. Id. at 444, 320 S.E.2d at 249.
95. Id.
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the objection of self-incrimination." Apparently, appellants failed at the
trial court level to raise an objection against the admission of the psychol-
ogist's testimony based on Official Code of Georgia Annotated section 24-
9-21(5).0 This privilege excludes communication between psychiatrist
and patient and also extends to communications between patient and a
clinical psychologist."'

IV. CUSTODY DIsPUTEs

Several of the cases reaching the appellate court that addressed the is-
sue of child custody continued to reflect the effect of the first of two
Blackburn v. Blackburn" decisions. The appellate court reversed the trial
court in two cases in which a third party successfully contested custody of
a minor child against a natural parent.100 These two cases stand for the
proposition that there must be clear and convincing evidence to enable a
rational trier of fact to determine that the natural parent is unfit or that
the parents' rights have been lost.101 These cases reinforce the policy that
when a third party sues the custodial parent for the custody of a minor
child, custody shall be awarded to the parent absent a showing of present
unfitness.

In Sims v. Sims, 102 the appellant-mother filed for divorce against her
husband, seeking custody of the parties' two minor children, one of whom
was the son of the appellee-husband. The husband's mother successfully
intervened, seeking custody of only the minor son. 10 The trial court
granted the divorce, but awarded custody of the minor son to the appel-
lee-grandmother. From that award, appellant filed for a discretionary ap-
peal and the court of appeals granted the appeal. 104

The record revealed that the appellee-grandmother had cared for the
minor son on various occasions while appellant was in Texas.10 5 During
this time, appellant suffered from emotional and health problems that

96. Id.
97. O.C.G.A. § 24-9-21(5) (Michie 1982).
98. Id. See Lipsey v. State, 170 Ga. App. 770, 318 S.E.2d 184 (1984) (wherein appellant

unsuccessfully contended that the admission of his disclosures to two mental health profes-
sionals violated the privilege protecting communications between patients and psychiatrists
as well as his constitutional right of privacy).

99. 249 Ga. 689, 292 S.E.2d 821 (1982).
100. Carr v. Towns, 172 Ga. App. 691, 324 S.E.2d 489 (1984); Sims v. Sims, 171 Ga. App.

99, 318 S.E.2d 805 (1984).
101. Carr v. Towns, 172 Ga. App. 691,692, 324 S.E.2d 489, 490 (1984); Sims v. Sims, 171

Ga. App. 99, 100, 318 S.E.2d 805, 806 (1984).
102. 171 Ga. App. 99, 318 S.E.2d 805 (1984).
103. Id. at 99, 318 S.E.2d at 805-06.
104. Id.
105. Id. at 99-100, 318 S.E.2d at 806.
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kept her from working. The net result was that appellant neither physi-
cally nor financially could care for her children. 1 " While the mother and
father attempted to work out their marital problems, the grandmother
was granted temporary custody of the young boy by the Juvenile Court of
Clarke County. The son stayed with his grandmother from the time he
was four years old until he was in second grade. 10 7 The trial court con-
cluded that the evidence clearly and convincingly showed that appellant
abandoned her son within the meaning of Official Code of Georgia Anno-
tated section 19-7-1(b)(3). 10

Citing the Blackburn decision, the court of appeals reversed the trial
court, stating that, in order to find abandonment, there must be evidence
of the intention to sever the parental relationship coupled with actual
desertion.'" Neither of these elements was present in Sims. The grand-
mother cooperated with appellant in looking after the son while appellant
regained her emotional and physical health following the final separation
from her husband. Hence, there was no actual desertion. Also, once appel-
lant regained her health, she never manifested any intention to relinquish
permanently her parental relationship with her son.110

A similar result was reached in Carr v. Towns."' This case also re-
flected a dispute between a mother and the paternal grandmother over
custody of the mother's son. The father was previously awarded custody
of the child after he and the mother divorced, but the father's death set
the stage for the custody battle. The trial court agreed with the appellee-
grandmother that the appellant-mother presently was unfit to serve as
the child's parent. 11 2

The court of appeals recognized that the trial court applied the correct
standard for determining the issue of custody. That standard is that evi-
dence of past unfitness alone is insufficient to authorize the termination
of a parent's rights in his child; clear and convincing evidence of present
unfitness is necessary.11 8 The court of appeals, however, disagreed with
the trial court concerning the sufficiency of evidence presented on the
record regarding the present unfitness of appellant.' " The trial court fo-
cused on two factors in reaching its decision: (1) two incidents between
appellant and her child involving inappropriate intimate behavior of an

106. Id. at 99, 318 S.E.2d at 806.
107. Id. at 99-100, 318 S.E.2d at 806.
108. Id. (citing O.C.G.A. § 19-7-1(b)(3) (Michie 1982)).
109. 171 Ga. App. at 100, 318 S.E.2d at 806 (citing Blackburn v. Blackburn, 249 Ga. 689,

292 S.E.2d 821 (1982)). See Spires v. Bittick, 171 Ga. App. 914, 321 S.E.2d 407 (1984).
110. 171 Ga. App. at 101, 318 S.E.2d at 807.
111. 172 Ga. App. 691, 324 S.E.2d 489 (1984).
112. Id. at 692, 324 S.E.2d at 489-90.
113. Id. at 691, 324 S.E.2d at 490.
114. Id. at 692-93, 324 S.E.2d at 490-91.
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apparent sexual nature; 5 and (2) a psychological evaluation of appellant
that concluded that appellant had "relatively weak" social judgment and
"does not appear to be ready for the full responsibility of custody of her
son."11

6

The court of appeals held that the record did not contain the requisite
clear and convincing evidence sufficient for a trier of fact to conclude that
the mother was unfit.11 7 The same psychological test relied upon by the
trial court also indicated the mother to be 'warm and accepting' with a
genuine desire to include her son in her new life. 8 Appellant explained
what occurred on the two occasions when her son expressed improper af-
fection for his mother.' " Given this conflicting evidence, the court of ap-
peals applied the holding of Blackburn'20 and reversed the award of cus-
tody to the third-party appellee. 21

The Carr decision also addressed a jurisdictional issue under Official
Code of Georgia Annotated section 19-9-43.122 That code section estab-
lished jurisdiction of child custody cases in the home state of the child at
the time the proceeding commenced.2 Appellant argued that Georgia
was an inconvenient forum, and that, pursuant to Official Code of Georgia
Annotated section 19-9-47(a), 2 4 the trial court should have declined juris-
diction of the proceeding. The appellate court reviewed the five factors
identified in section 19-9-47(c) and concluded that the decision to retain
jurisdiction in Georgia was not clearly wrong. 12 5 Not only was Georgia the
son's home state, but no other state had a close connection with the child,
and there was no other litigation over the matter in any state."1 6

What seems clear from both Sims and Carr is that the only factor a
trial court should consider in custody disputes between a natural parent
and a third-party is the present unfitness of the parent. The court should
not try to weigh which party could best serve the interests of the child,
since that factor applies only in custody disputes between parents.2 " The
trial courts in Sims and Carr, like the trial court in the first Blackburn
decision, were faced with choosing between a mother living a questionable

115. Id. at 692, 324 S.E.2d at 490.
116. Id. at 691-92, 324 S.E.2d at 490.
117. Id. at 692-93, 324 S.E.2d at 490-91.
118. Id. at 692, 324 S.E.2d at 490.
119. Id. at 692-93, 324 S.E.2d at 490-91.
120. Id. (citing Blackburn v. Blackburn, 249 Ga. 689, 292 S.E.2d 821 (1982)).
121. 172 Ga. App. at 692, 324 S.E.2d at 490.
122. Id. See O.C.G.A. § 19-9-43 (Michie 1982).
123. O.C.G.A. § 19-9-43 (Michie 1982).
124. Id. § 19-9-47(a) (Michie 1982).
125. 172 Ga. App. at 693, 324 S.E.2d at 491 (citing O.C.G.A. § 19-9-47(c) (Michie 1982)).
126. 172 Ga. App. at 693, 324 S.E.2d at 491.
127. Id. at 692, 324 S.E.2d at 490.
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or unconventional lifestyle and a grandparent who apparently lived a con-
ventional and stable lifestyle. Facing this choice, it seems clear that the
trial courts in Sims and Carr looked at the children's best interests, while
professing to apply the correct legal standard, and so chose the stable and
safe home environment offered by the grandparents. These decisions, un-
derstandable as they may be, do not promote the importance this state
has place on preservation of the nuclear family unit.

In In re R.L.M.,M the court of appeals examined the power of the juve-
nile court to make a disposition of a child to the Department of Human
Resources, following the award of temporary custody. The petition filed
by the child's grandparents alleged that the father of the child was un-
known, that the mother was incarcerated in the Lowndes County jail, and
that it was in the best interest of the child to be placed with the grand-
parents. The juvenile court awarded temporary custody of the child to
the Lowndes County Department of Family and Children Services with
the direction "that said child be placed in foster care."'" On discretion-
ary appeal, appellants successfully challenged the power of the court to
place the child in foster care. The court of appeals held that once the
juvenile court awarded custody to the Department of Human Resources,
it was the Department that had the authority to determine where and
with whom the child would live. i s

In part, the court rested the decision on the statutory definition of 'le-
gal custody.'1 8 ' The role of the juvenile court is first to determine whether
the minor child is deprived, and if the child is determined to be deprived,
then to determine to whom custody should be granted.3 2 After the award
of custody, the court loses the power to control where or with whom the
child is to live.18 The appellate court also chastised the trial court for
failing to order that the hearing be recorded.' 8 ' Absent a waiver by coun-
sel of the right to a transcript, the failure to record a hearing is reversible
error.1

5

V. EQUITABLE DISTRIBUTION AND PROPERTY DmSION

The supreme court had an opportunity during the survey period to ex-
plore further its most significant decision in recent years-Stokes v.

128. 171 Ga. App. 940, 321 S.E.2d 435 (1984).
129. Id. at 941, 321 S.E.2d at 436.
130. Id. at 941-42, 321 S.E.2d at 436-37. See also In re R.D., 141 Ga. App. 843, 234

S.E.2d 680 (1977).
131. See O.C.G.A. § 49-5-3(12) (Michie 1982 & Supp. 1985).
132. Id.
133. Id.
134. 171 Ga. App. at 941, 321 S.E.2d at 436.
135. Id.
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Stokes."" In that decision, the supreme court dealt "with the authority of
the trier hearing an alimony case to award to one spouse real property
titled in the name of the other spouse where the basis of such award is
neither alimony, partitioning, trust, nor fraud, but is 'equitable division of
property.' 1837

The most interesting case interpreting Stokes since the last survey is
Carden v. Carden.'" Mr. Carden assisted his son in establishing a busi-
ness and cosigned a note on behalf of the son. When the business failed,
creditors demanded payment. Mr. Carden then transferred his real prop-
erty to his wife, arguing that he had no personal assets with which to help
pay the creditors of the son's business.' 39 He then persuaded the creditors
of the son's business to accept the business inventory in satisfaction of
the note. In a subsequent divorce proceeding, the jury agreed with his
claim that a resulting trust favoring him existed in the property held by
his wife. The appellant-wife argued that the trial judge should have
awarded her the property notwithstanding the verdict, since the transfer
of the real property to her was fraudulent. 40

The supreme court stated that its decision in Stokes did not supplant
the law of resulting trust. 4' The existence of the resulting trust must be
proven by an understanding to that effect between the parties. " 2 The
court further stated that whether a transfer is fraudulent is a question of
fact to be resolved by the jury.143 The court, however, concluded that in
this particular case there was no genuine issue of material fact concerning
the question of fraudulent intent, since the husband's intent at the time
of the transfer of the real property was undisputed."4

4 The court held that
the case was controlled by Official Code of Georgia Annotated section 18-
2-22, 45 which provides that fraudulent intent at the time of transfer ren-
ders the transaction void."' 6 Since there was no question concerning the
issue of fraudulent intent, the supreme court reversed the trial court be-
cause it should have granted a judgment notwithstanding the verdict." 7

136. 246 Ga. 765, 273 S.E.2d 169 (1980).
137. Id. at 768, 273 S.E.2d at 171.
138. 253 Ga. 546, 322 S.E.2d 226 (1984).
139. Id. at 546, 322 S.E.2d at 226.
140. Id. at 546, 322 S.E.2d at 226-27.
141. Id. at 546, 322 S.E.2d at 227.
142. Id.
143. Id. at 546-47, 322 S.E.2d at 227.
144. Id. at 547-48, 322 S.E.2d at 227-28.
145. O.C.G.A. § 18-2-22 (Michie 1982 & Supp. 1985).
146. 253 Ga. at 547, 322 S.E.2d at 227 (citing O.C.G.A. § 18-2-22 (Michie 1982 & Supp.

1985)).
147. 253 Ga. at 548, 322 S.E.2d at 228.
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In White v. White,"1 8 the trial court entered a final judgment and de-
cree of divorce reserving the remaining issues for trial. The husband died
prior to resolution of those issues. Included in the assets to be divided
equitably were various policies of life insurance in which the wife was
named as primary beneficiary, monies in various joint savings accounts in
which the wife was joint tenant with the right of survivorship, funds con-
tained in an annuity purchased by the husband in which the wife was
designated as the primary beneficiary, and funds contained in the hus-
band's retirement account with the Teachers Retirement System of Geor-
gia in which the wife was designated as beneficiary.' " The wife filed a
motion for partial summary judgment contending that she was entitled to
those assets as a matter of law. She further contended that the granting
of the divorce did not revoke the beneficiary designations of these afore-
mentioned assets or the legal rights to those funds automatically vested
in her upon her husband's death.150 The trial court denied the appellant-
wife's motion except as it concerned one life insurance policy purchased
by the deceased prior to the marriage. 51

The supreme court, in affirming the trial court, concluded that, al-
though as a matter of contract law the legal title to the funds vested in
the wife, the issue of division of marital assets as intended by Stokes had
not been resolved yet.15

2 Since all of the property was a direct result of
the husband's labor, investments, and efforts during the course of the
marriage, the property was subject to equitable division in spite of the
fact that it was titled in the wife's name. "

In Goodman v. Goodman,'" the supreme court also dealt with the ef-
fect of an award in a separate maintenance action on a subsequent di-
vorce suit. The court held that lump sum alimony or property division
awarded as a result of a separate maintenance action becomes part of a
separate estate and cannot be subject to division, under Stokes, in a sub-
sequent divorce action." In Goodman, the appellee-wife had been
awarded exclusive possession of, and title to, the marital home in the sep-
arate maintenance action she had brought. Three years later, the appel-
lant-husband filed for divorce and sought to enjoin appellee's disposal of
the sales proceeds from the house.166 The court held that this situation

148. 253 Ga. 267, 319 S.E.2d 447 (1984).
149. Id. at 267-68, 319 S.E.2d at 448.
150. Id. at 268, 319 S.E.2d at 448.
151. Id.
152. Id. at 269, 319 S.E.2d at 449.
153. Id. See Moore v. Moore, 249 Ga. 27, 287 S.E.2d 185 (1982).
154. 253 Ga. 281, 319 S.E.2d 455 (1984).
155. Id. at 282, 319 S.E.2d at 457.
156. Id. at 281-82, 319 S.E.2d at 456.
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was similar to that existing when the parties remarried each other, and
that the properties divided during the first marriage were to remain the
properties of each party, respectively, should the parties remarry and di-
vorce again. 57 The court pointed out, however, that property not subject
to equitable division could be considered in assessing the relative needs
and ability to pay as it relates to periodic alimony.' "

VI. ENFORcEMENT OF DUTY TO SUPPORT

Georgia law provides a variety of avenues for a receiving spouse to col-
lect arrearages of support orders. In State v. Overstreet,'" the court
noted that these remedies are cumulative and not exclusive. In Over-
street, the former wife obtained a contempt order that required her for-
mer husband to comply with the original divorce decree support pay-
ments."e Apparently dissatisfied with the result, she then filed an action
under the Uniform Reciprocal Enforcement of Support Action
(URESA).' 61 The former husband filed a motion to dismiss that was de-
nied. By finding that the URESA action was unnecessary, however, the
trial court denied the state's petition and the state appealed. 1 2

The supreme court reversed the trial court's denial of the state's peti-
tion. e

6 The court reasoned that URESA provides "a more complete and
full method of enforcing such support than is available to a complaining
spouse under traditional contempt remedies."'" Finding no reason to
hold otherwise, the supreme court held that all remedies to collect sup-
port may be used until full recovery is achieved.'6 5 This ruling, coupled
with State v. McKenna,'"e exposes paying spouses to a flurry of litigation
for upward modification support awards, since the receiving spouse has
no litigation expenses in the URESA action.

In Collins v. Collins,' 7 the parties, in their divorce decree, each re-

157. Id. at 282, 319 S.E.2d at 457.
158. Id. at 282, 319 S.E.2d at 456-57.
159. 170 Ga. App. 635, 318 S.E.2d 65 (1984).
160. Id. at 635, 318 S.E.2d at 65.
161. Id. at 636, 318 S.E.2d at 65 (citing O.C.G.A. § 19-11-40 to -81 (Michie 1982 & Supp.

1985)).
162. 170 Ga. App. at 635-36, 318 S.E.2d at 65.
163. Id. at 636, 318 S.E.2d at 66.
164. Id. One of the differences between a contempt action and a URESA action is that

the former requires the employment of a private attorney, while in the latter case, the state
provides an attorney (the district attorney) to the complaining spouse, free of charge.

165. 170 Ga. App. at 636, 318 S.E.2d at 66.
166. 253 Ga. 6, 315 S.E.2d 885 (1984), rev'g 169 Ga. App. 319, 312 S.E.2d 380 (1983). See

also Kurtz, Domestic Relations, Annual Survey of Georgia Law, 36 MERCE L. RaV. 167,
202-03 (1984).

167. 172 Ga. App. 748, 324 S.E.2d 475 (1984).
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ceived custody of one of their two minor children and each mutually
waived child support against the other. While at the time the wife appar-
ently thought this a good idea, she later fell upon bad times and applied
for and received financial assistance through the Georgia Department of
Human Resources. 168 The Department filed suit against the former hus-
band for recovery of public assistance. He moved to dismiss, alleging that
the divorce decree required no support payments. The trial court granted
appellee's motion to dismiss on the basis that under the divorce decree,
appellee had no child support duty.' In reversing the trial court, the
appellate court found that the provision in the original divorce judgment
providing for a mutual waiver of child support was void, since one parent
cannot, by contract, waive the child's right to receive support from the
other parent.'"

Another remedy for seeking arrearages is to bring a contempt action.
The survey period brought a reminder that the initiation of the contempt
action, when no action is pending, may not be made by service of process
on the attorney for the defaulting party. In Davis v. Hutto,7 1 the court
held that when service of process was made by mail on the attorney for
respondent, there was insufficiency of service, since no action was pending
at the time of service.1 7

2

In a sterling example of judicial restraint, Justice Marshall, in Prater v.
Wheeler,1 73 determined that a divorced father should not be found neces-
sarily in contempt of court for failing to provide his former spouse visita-
tion rights with the parties' fourteen-year-old child, who did not desire to
visit his mother. The court vacated the trial court's contempt order and
remanded the case for further hearing in light of the court's holding that
minor children age fourteen and over have the right not to visit with a
parent.'7 "' As in all modification of custody situations, however, a court
order changing custody must first be issued.7 Justice Marshall correctly
reasoned that without this prerequisite court order, a spiteful former
spouse could pressure a child to make such an election.176

168. Id. See O.C.G.A. § 19-11-6 (Michie 1982 & Supp. 1985).
169. 172 Ga. App. at 748, 324 S.E.2d at 476.
170. Id. at 748-49, 324 S.E.2d at 476. See also Department of Human Resources v. Brin-

son, 171 Ga. App. 905, 321 S.E.2d 763 (1984). Another case concerning the duty of support
during the survey period was Karsman v. Portman, 170 Ga. App. 194, 316 S.E.2d 819 (1984),
which reaffirmed the receiving spouse's right to file a garnishment action to collect child
support arrearages.

171. 253 Ga. 538, 322 S.E.2d 277 (1984).
172. Id. at 539, 322 S.E.2d at 277-78.
173. 253 Ga. 649, 322 S.E.2d 892 (1984).
174. Id. at 651, 322 S.E.2d at 894.
175. Id. at 650-51, 322 S.E.2d at 893-94.
176. Id.
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While the trial court may alter visitation rights in a contempt action, as
in Prater, custody may not be changed except in a custody action. On its
own motion, the trial court in Skinner v. Skinner'7 granted custody of
the parties' minor child to the mother for two months in a contempt ac-
tion she brought for violations of her visitation rights. The court of ap-
peals reversed the lower court and reminded us that a new proceeding for
custody is the sole mechanism for changing custody.17 8

Faced with the obvious problems arising when a former spouse fails to
pay court-ordered support, the receiving spouse, many times, is unable to
afford the services of an attorney. Fortunately, this situation has been
minimized by virtue of the Advisory Opinion No. 47 of the State Bar of
Georgia.79 The opinion sets out the guidelines for when an attorney may
charge a contingency fee to collect past due alimony or child support.
Initially, the contingency fee must be the only practical means available
to the client to employ an attorney economically. Second, the contingency
fee must be reasonable. Finally, if the attorney obtains any court-awarded
attorney fees from the prosecution of the claim, those sums must be
credited against the contingency fee. 80 The rule prohibiting charging a
contingency fee in divorce cases has not been affected by this opinion.1 8'

VII. MODIFICATION OF THE OBLIGATION

During the survey period, the supreme court was called upon to con-
sider the application of its decision in Daniel v. Daniel.18 2 In Daniel, the
supreme court held that in certain rare instances when equity required it,
the payor spouse might be given credit for child support expenses that he
paid, although the literal terms of the support award were not satisfied.183

In Skinner v. Skinner,'" the trial court allowed the father $1,075 credit
for payments he had made to the mother and modified the decree to
make her responsible for one-half of the children's medical expenses.
Under the terms of the decree, in addition to paying all reasonable medi-
cal expenses, the father was required to pay fifty dollars per child per
week in child support and twenty-five dollars per week for day care, des-
ignated and paid by separate check, until the younger child entered the

177. 172 Ga. App. 609, 323 S.E.2d 905 (1984).
178. Id. at 609-10, 323 S.E.2d at 905-06. See Henderson v. Henderson, 231 Ga. 577, 203

S.E.2d 183 (1974); Parker v. Parker, 242 Ga. 64, 247 S.E.2d 862 (1978); and Sampson v.
Sampson, 240 Ga. 118, 239 S.E.2d 519 (1977).

179. State Disciplinary Board of the State Bar of Georgia, Advisory Op. 47 (1985).
180. Id.
181. State Disciplinary Board of the State Bar of Georgia, Advisory Op. 36 (1983).
182. 239 Ga. 466, 238 S.E.2d 108 (1977).
183. Id. at 469, 238 S.E.2d at 110.
184. 252 Ga. 512, 314 S.E.2d 897 (1984).
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first grade."8 5 The mother then removed the youngest child from private
day care and enrolled the child in public kindergarten. She allowed the
grandmother to keep the child after school. The grandmother did not
charge the mother for her services. At the modification hearing, the trial
court granted the father credit for the forty-three weeks of day care pay-
ments made by the father to the mother, during which time the youngest
child was being cared for by the maternal grandmother.'"

The supreme court, after carefully reviewing its position in Daniel v.
Daniel,'87 reversed the trial judge.188 The supreme court reaffirmed that
parties could not modify divorce decrees by private agreement unless the
court found that there was 'an unusual combination of facts.' The court
determined in Skinner that the case fell within 'normal' rather than 'un-
usual' circumstances.

1 "9

One factor that distinguishes the Skinner decision from the Daniel de-
cision is that in Skinner, the father was not paying twice for child care.19"
By contrast, the decree in Daniel relieved the father of having to pay
child support while the child was in his custody. It would have been ineq-
uitable to require him to pay again for maintenance of the child that he
had already supplied by way of custody at the mother's request.1" The
father in Skinner agreed to pay for the child support, and the child sup-
port was provided. The fact that the grandmother refused to accept pay-
ment for her services should not relieve him of his duty of support.

In McElroy v. McElroy,192 the Georgia Supreme Court decided the is-
sue of whether the default provisions of Official Code of Georgia Anno-
tated section 9-11-5519a have any application in modification of alimony
judgments. In that case, the defendant-father filed no answer or defensive
pleadings, but at the close of plaintiff's evidence the trial court entered a
judgment for defendant.-- Appellant attempted to argue that, because of
appellee's default, she was entitled to some amount of modification. The
court reaffirmed that the default provisions did not apply to modification
of alimony judgments.1"5

The court in McElroy specifically held that the default provisions of

185. Id. at 512-13, 314 S.E.2d at 898-99.
186. Id. at 513, 314 S.E.2d at 899.
187. 239 Ga. 446, 238 S.E.2d 108 (1977).
188. 252 Ga. at 515, 314 S.E.2d at 900.
189. Id. at 514-15, 314 S.E.2d at 900.
190. Id. at 515, 314 S.E.2d at 900.
191. 239 Ga. at 469, 238 S.E.2d at 110.
192. 252 Ga. 553, 314 S.E.2d 893 (1984).
193. O.C.G.A. § 9-11-55 (Michie 1982).
194. 252 Ga. at 553, 314 S.E.2d at 895.
195. Id. at 554, 314 S.E.2d at 895.
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section 9-11-55 do not apply to divorce cases."' The court cited Official
Code of Georgia Annotated section 19-5-8' and its decision in Simpson
v. Simpson.1' 8 The court further held that if the default provisions do not
apply in divorce cases, then they will not apply in actions to modify ali-
mony judgments.'" Absent the default, appellant failed to carry her bur-
den of proof in the modification action. The court further found that ab-
sent a written request by the moving party, a jury trial was not required;
therefore, the mere oral request made at the calendar call was
ineffective.200

In Lee v. Pace,0' the Georgia appellate courts first decided a question
concerning the 'domestic relations long-arm statute.' 02 The court was
faced with a case in which the parties had been divorced in Georgia in
1979. The former wife later brought an action in Georgia to obtain cus-
tody, child support, and payment of certain medical bills. The former
husband had moved to Illinois, and service upon defendant was perfected
by publication with a copy mailed to him by certified mail.2 03 The court
in Lee held that the trial court could exercise personal jurisdiction over
the Illinois defendant under the long-arm statute.2

0 The court further
held that service upon defendant met the requirements of Official Code of
Georgia Annotated sections 9-10-94 and 9-11-4(e).2 0 6 The 'domestic rela-
tions long-arm statute' provides for the exercise of personal jurisdiction
over a nonresident who:

With respect to proceedings for alimony, child support, or division of
property in connection with an action for divorce or with respect to an
independent action for support of dependents, maintains a marital domi-
cile in this state at the time of the commencement of this action or, if the
defendant resided in this state preceding the commencement of the ac-
tion, whether cohabitating during that time or not. This paragraph shall
not change the residency requirements for filing an action for divorce.2 "

The modification action brought by the appellee-wife fell within the

196. Id.
197. Id. (citing O.C.G.A. § 19-5-8 (Michie 1982)).
198. 252 Ga. at 554, 314 S.E.2d at 895 (citing Simpson v. Simpson, 240 Ga. 543, 242

S.E.2d 45 (1978)).
199. 252 Ga. at 554, 314 S.E.2d at 895.
200. Id. at 554-55, 314 S.E.2d at 895-96.
201. 252 Ga. 546, 315 S.E.2d 417 (1984).
202. O.C.G.A. § 9-10-91(5) (Michie Supp. 1985).
203. 252 Ga. at 546, 315 S.E.2d at 418-19.
204. Id. at 547, 315 S.E.2d at 418.
205. Id. See O.C.G.A. § 9-10-94 (Michie 1982) and § 9-11-4(e) (Michie 1982 & Supp.

1985). These statutes deal with personal service outside the state.
206. O.C.G.A. § 9-10-91(5) (Michie Supp. 1985).
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ambit of the statute because it was an independent action for the support
of dependents.207 Concerning the custody aspect of the modification ac-
tion, jurisdiction was proper in Georgia because the child was present in
this state .20  The supreme court refused to address whether or not the
statute was constitutional since the issue had not been raised by the
parties.

2
0
9

The supreme court squarely addressed the issue of the statute's consti-
tutionality one year later in Smith v. Smith. 1' In Smith, the parties had
been divorced in Georgia in 1982.21 The award of permanent alimony to
the appellee-wife included a provision giving her twenty-five percent of
all bonuses received by appellant. In 1983, appellant was transferred to
Colorado, where he ceased making payments to his former wife under the
bonus system created by the Georgia divorce decree."2 Appellee re-
sponded by filing a petition for contempt and modification here in Geor-
gia. . Appellant was personally served in Colorado, and he filed a plea to
the jurisdiction of the Georgia court and a motion to quash service.214

The basis for appellant's denial of the Georgia courts' jurisdiction over
him was threefold: (1) the Georgia long-arm statute did not apply to
actions seeking postjudgment modification of alimony; (2) the Georgia
long-arm statute was inapplicable to contempt actions; and (3) the do-
mestic relations long-arm statute was unconstitutional.2 " The supreme
court ruled adversely to appellant's contentions on all three issues.'1

First, it held that Official Code of Georgia Annotated section 9-10-91(5)
was applicable to a postjudgment modification of alimony.217 Appellant
had argued that appellee's modification action was not "an independent
action for the support of dependents" because a former spouse is not a
dependent.21 8 The court in Smith rejected this analysis, stating that a
former spouse was a dependent under the domestic relations long-arm
statute since the purpose of alimony was to provide support for the needy
spouse and the minor children.2 ' The court observed that it would be
irrational to allow minor children to utilize the domestic relations long-

207. 252 Ga. at 547, 315 S.E.2d at 418.
208. Id.
209. Id. at 546 n.1, 315 S.E.2d at 418 n.1.
210. 254 Ga. 450, 330 S.E.2d 706 (1985).
211. Id. at 450, 330 S.E.2d at 707.
212. Id.
213. Id.
214. Id. at 452, 330 S.E.2d at 709.
215. Id. at 450, 452, 330 S.E.2d at 707-09.
216. Id. at 452, 454, 330 S.E.2d at 708-10.
217. Id. at 452, 330 S.E.2d at 708 (citing O.C.G.A. § 9-10-91(5) (Michie Supp. 1985)).
218. 254 Ga. at 451, 330 S.E.2d at 708.
219. Id.
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arm statute as was permitted in Lee v. Pace,220 yet deny former spouses
the same privilege when the right to seek modification for both former
spouses and children arise from the same code sections."2

Likewise, the court held that the domestic relations long-arm statute
was applicable to contempt actions.2" Finding that a contempt action to
enforce alimony, child support, or division of property was ancillary to
the primary action, it held that a contempt action was a proceeding in
connection with an action for divorce.'3 To give a different interpretation
to the statute would defeat its purpose.

Finally, the court addressed the issue of the constitutionality of Official
Code of Georgia Annotated section 9-10-91(5).24 The court began with
the three rules set forth in Schellenberger v. Tanner22 to determine the
power of the courts in this state to exercise personal jurisdiction over a
nonresident' 6 Applying the Schellenberger rules to the facts in the case
before them, the court in Smith found that appellant had purposefully
availed himself of the privilege of residing in Georgia, of using the Geor-
gia courts to obtain a divorce decree, and of relying on the benefit and
protection of Georgia laws both when he resided here and after he moved
to Colorado.227 Further, appellee's cause of action arises out of the par-
ties' matrimonial domicile in Georgia and their Georgia divorce.'2 ' As for
the minimum contacts necessary between the nonresident and the forum,
the court in Smith found the exercise of jurisdiction by the Georgia court
over appellant reasonable because: (1) Georgia had a legitimate interest
in protecting the resident spouse and her children; (2) appellant contin-
ues to enjoy the protection of Georgia law; and (3) the most convenient
forum for this type of case is Georgia; therefore, appellant could have
reasonably anticipated being 'hailed into court' in Georgia.

The issue in Young v. Young 2" concerned temporary awards in modifi-
cation actions of divorce decrees. The supreme court reversed the trial
court's application of the current temporary modification procedure in
the parties' modification action of a decree rendered before July 1, 1977,
as provided by Official Code of Georgia Annotated section 1 9 -6-182S The
court based its ruling on the fact that the code section does not contain

220. Id.
221. Id.
222. Id. at 452, 330 S.E.2d at 708-09.
223. Id. at 452, 330 S.E.2d at 708.
224. Id. at 452-54, 330 S.E.2d at 709-10.
225. 138 Ga. App. 399, 227 S.E.2d 266 (1976).
226. 254 Ga. at 453, 330 S.E.2d at 709.
227. Id.
228. Id. at 454, 330 S.E.2d at 710.
229. 252 Ga. 564, 315 S.E.2d 878 (1984).
230. Id. at 568, 315 S.E.2d at 880-81 (citing O.C.G.A. § 19-6-18 (Michie 1982)).
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language allowing for temporary modification orders.213 By contrast, the
current law, applicable to divorce decrees entered after July 1, 1977, does
provide for temporary modification.2 The opinion provides a thorough
review of prior case law concerning modification actions and finds that
the provisions for temporary modifications should not be applied to pre-
statute decrees.2 33 The applicable modification statute would be the stat-
ute in effect at the time of the divorce decree-not at the time of filing
the modification.

2 34

During the survey period, the supreme court again had to deal with a
pre-Varn 'waiver of modification' clause.2 3 5 In Templeton v. Temple-
ton,36 the court concluded that when the agreement stated that the par-
ties waived all rights "which may accrue as a result of the marriage rela-
tion, '23 7 this language referred to future rights, and that the parties, in
fact, waived modification. 238

Since the agreement between the parties was entered into before the
Varn decision, the supreme court reviewed it under the case law devel-
oped prior to Varn.289 In 1975, thi court in Ivey v. Ivey"O held that for a
waiver of the right to modify, the waiver language must be couched in the
future tense.2 4 1 In Templeton, the language used by the parties was
couched in the future tense and so manifested, in clear and unambiguous
language, the waiver of the parties' right to modify their divorce decree.24

Another interesting case dealing with the issue of waiver of modifica-
tion is Parker v. Parker.23 The parties included in their settlement agree-
ment a 'waiver of modification' clause that provided as follows:

[T]he husband shall further pay to the wife as alimony the sum of Three
Hundred Dollars ($300) per month beginning with the month of the sign-
ing of this agreement and continuing monthly thereafter until the wife
remarries or dies. In consideration therefore the Wife hereby waives her
statutory right to future modifications of the alimony provided herein."

231. 252 Ga. at 568, 315 S.E.2d at 880-81. See O.C.G.A. § 19-6-18 (Michie 1982).
232. O.C.G.A. § 19-6-19(a) (Michie 1982 & Supp. 1985).
233. 252 Ga. at 568, 315 S.E.2d at 880.
234. See Summerlin v. Summerlin, 247 Ga. 5, 274 S.E.2d 523 (1981); McClain v. Mc-

Clain, 241 Ga. 422, 246 S.E.2d 187 (1978).
235. See Varn v. Varn, 242 Ga. 309, 248 S.E.2d 667 (1978).
236. 252 Ga. 454, 314 S.E.2d 661 (1984).
237. Id. at 454-55, 314 S.E.2d at 661-62.
238. Id. at 454, 314 S.E.2d at 662.
239. Id. See Varn v. Varn, 242 Ga. 309, 248 S.E.2d 667 (1978).
240. 234 Ga. 532, 216 S.E.2d 827 (1975).
241. Id. at 533-34, 216 S.E.2d at 828-29.
242. 252 Ga. at 455, 314 S.E.2d at 662.
243. 254 Ga. 188, 326 S.E.2d 451 (1985).
244. Id. at 188-89, 326 S.E.2d at 452.
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The former husband then sued the former wife for downward modifica-
tion of alimony, and she counterclaimed and sought to increase her ali-
mony payments. Both parties moved to dismiss each other's complaints.
The trial judge denied the wife's motion to dismiss the husband's com-
plaint, but granted the husband's motion to dismiss the wife's
counterclaim.2'

4

The supreme court reversed the trial court's dismissal of the wife's
counterclaim by again relying on Varn,'24 reaffirming that a waiver provi-
sion was enforceable only if expressed in clear and unambiguous language
requiring no parole explanation. " 7 The court held that there was an am-
biguity in the construction of the words 'in consideration therefor' pre-
ceding the wife's waiver of the right of modification. ' The ambiguity
arose from the possibility that the wife's waiver was given in exchange or
in consideration for the husband's promise to pay $300.00 per month, and
nothing in the agreement contemplated that the husband might seek a
downward modification of the alimony payments. According to the court,
the waiver provision was unenforceable since it was impossible to deter-
mine from the agreement the intent of the parties.248

Justice Bell, in a special concurrence,250 suggested the following waiver
agreement language, which he believed would preserve one spouse's right
to downward modification while waiving without qualification the other
spouse's right to upward modification:

The husband (or wife) shall pay to the wife (or husband) as alimony the
sum $_ per month. The wife (or husband) hereby waives her (or his)
statutory right to future upward modifications, based upon a change in
the income or financial status of either party, of the alimony payments
provided for herein or as subsequently modified by court order. 51

In Berman v. Berman,'5 the supreme court addressed the issue of
whether the so-called 'live-in lover' provision of Official Code of Georgia
Annotated section 19-6-19(b)253 obligates the trier of fact to terminate or
reduce periodic payments of permanent alimony if, in fact, the former
spouse was voluntarily cohabitating with a third party in a meretricious
relationship. The trial court charged the jury that it must either reduce

245. Id. at 188, 326 S.E.2d at 452.
246. Id. at 190, 326 S.E.2d at 453 (citing Varn v. Varn, 242 Ga. 309, 248 S.E.2d 667

(1978)).
247. 254 Ga. at 190, 326 S.E.2d at 453.
248. Id. at 189, 326 S.E.2d at 452.
249. Id. at 189-90, 326 S.E.2d at 452-53.
250. Id. at 190, 326 S.E.2d at 453 (Bell, J., concurring).
251. Id.
252. 253 Ga. 298, 319 S.E.2d 846 (1984).
253. O.C.G.A. § 19-6-19(b) (Michie 1982 & Supp. 1985).
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or terminate the appellant-wife's alimony if it found she had entered into
a meretricious relationship.2 " The supreme court carefully examined the
language of the charge and concluded that the particular charge required
the jury either to reduce or to terminate periodic alimony upon the find-
ing of a meretricious relationship.2 6 The court reaffirmed that the 'live-in
lover' provision does not mandate the termination or reduction of peri-
odic alimony.2 "The decision of whether or not to modify is within the
discretion of the trier of fact and should not be taken away from it." 57

VIII. UNIFORM RULES FOR THE SUPERIOR COURTS

The voters of Georgia approved a new state constitution in 1983. By
constitutional mandate,"8 uniform rules for each court were required to
be effectuated by July 1, 1985, within twenty-four months after the effec-
tive date of the new constitution. No longer will each county have its own
local rules, which in the past provided procedural traps for the attorney
unfamiliar with both the written and unwritten rules.

The family law practitioner must be cognizant of the procedural and
substantive changes promulgated by the Uniform Rules for the Superior
Courts.2"" In the most sweeping substantive change of all, the supreme
court obliterated bifurcated divorce proceedings. While a judgment on
the pleadings or summary judgment may be granted acknowledging the
moving parties' right to a divorce as a matter of law, no divorce decree
may be granted until all issues are resolved260 It is difficult to understand
the legal distinction between a decree of divorce and a successful motion
for summary judgment or judgment on the pleading, as it seems that the
movant is seeking just that-a decree of divorce. Since it is the supreme
court that will be reviewing the correctness of this distinction in a rule it
propounded, it is doubtful that the appropriateness of such a distinction
will ever become known. Also, in those Georgia counties that have jury
trials once or twice a year, it seems that the supreme court expects the
near impossible from divorcing parties, that is, to remain married, al-
though separated, for months or years while awaiting a jury trial.

Other changes brought by the Uniform Rules for the Superior Courts
include: All acknowledgements of service must be notarized;2  notice of

254. 253 Ga. at 298, 319 S.E.2d at 846.
255. Id. at 299, 319 S.E.2d at 848.
256. Id. See Hurley v. Hurley, 249 Ga. 220, 290 S.E.2d 70 (1982).
257. 253 Ga. at 299, 319 S.E.2d at 848.
258. GA. CONST. art. VI, § 1, para. 5.
259. 253 Ga. 799 (1985).
260. UNIF. R. SuPts CT. 24.7.
261. Id. 24.3.
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a temporary hearing must be served on an opposing party at least five
days before the hearing;2 62 only the party and one additional witness may
testify at a temporary hearing, with all other witnesses appearing by dep-
osition or affidavit;263 and in uncontested divorces, written consent to
take the final divorce must be obtained from both parties if the parties
desire a divorce between thirty-one and forty-five days from the date of
service. 2" Also, an extensive financial affidavit must be submitted by both
parties at all hearings for support.26

262. Id. 24.4.
263. Id. 24.5.
264. Id. 24.6.
265. Id. 24.2.
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