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I. INTRODUCTION

The scope of criminal defendants' rights, expanded by an activist War-
ren Court during the 1960's, has been restricted substantially during the
past two years by an equally activist Burger Court. During this period,
the Court has reexamined and redefined cornerstone protections afforded
criminal defendants. The Aguilar-Spinelli test has been rejected as too
technical and replaced with a flexible 'totality of the circumstances' stan-
dard for determining the sufficiency of warrants.' An officer's 'good faith'
is now an exception to the Exclusionary Rule2 and 'public safety' the jus-
tification for failure to comply with the requirements of Miranda.s

It is through these exceptions that the Court has given voice to a shift
in basic values. The rights of the individual, once championed by the
Warren Court, have been subordinated to the interest of society in fight-
ing crime. To the extent that the Court's 'new conservatism' 4 represents a
coherent philosophy, the decisions handed down during the past two
terms confirm the fact that the Court is actively seeking to undo much of
what is perceived as the Warren Court's excesses in this area. Whether
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the court's activism is seen as much needed reform, or an attack on the
Bill of Rights, it is clear that the Court's activity during the last two years
will have a profound and immediate impact on our system of criminal
justice.

To a large extent, the Georgia courts have embraced the 'new conserva-
tism' espoused by the United States Supreme Court. Several recent de-
velopments in Georgia law have demonstrated this. For example, the
Georgia courts have been consistent in giving a narrow reading to crimi-
nal defendants' substantive and procedural rights. In addition, the courts
also have declined, in several instances, the opportunity to afford criminal
defendants greater protections than those provided under the federal
constitution. Finally, the Georgia General Assembly has been active in
expanding the rights of victims and toughening criminal penalties. In all,
it is evident that Georgia law is in step with the change in values referred
to above, and it is likely that courts will continue to narrow the scope of
the criminal defendants' rights while expanding the protections to
society.

II. SUBSTANTIVE CRIMINAL LAW

A. Crimes Against the Person

Felony Murder

The Georgia felony murder statute in the Official Code of Georgia An-
notated section 16-5-1(c) provides: "A person ... commits the offense of
murder when, in the commission of a felony, he causes the death of an-
other human being irrespective of malice."' In Scott v. State,6 the Geor-
gia Supreme Court upheld appellant's felony-murder conviction when an
explosive device prematurely detonated killing appellant's accomplice
during the course of a conspiracy to destroy public property.7 The court
ruled that appellant's conviction was authorized because "it is clear be-
yond quarrel that [the accomplice's] death was caused by the common
actions of himself and of Scott in acquiring or building and transporting
the device with the intention of detonating it for felonious purposes."'

The court distinguished this case from situations when a cofelon was
killed by an intended victim during the course of a felony9 and when an

5. O.C.G.A. § 16-5-1(c) (Michie 1984).
6. 252 Ga. 251, 313 S.E.2d 87 (1984).
7. Id. at 251, 313 S.E.2d at 88.
8. Id.
9. Id. (distinguishing State v. Crane, 247 Ga. 779, 279 S.E.2d 695 (1981) in which the

felony murder rule was held not applicable when one of the parties to the underlying felony
is killed by an intended victim during commission of the felony. Id. at 780, 279 S.E.2d at
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innocent bystander was killed accidentally by a policeman who was re-
turning felon's fire.'0

Involuntary Manslaughter

Effective July 1, 1984, the Georgia General Assembly increased the
maximum penalty for involuntary manslaughter in the commission of an
unlawful act from five to ten years imprisonment." This reform elimi-
nated the disparity that previously existed between the maximum penal-
ties for involuntary manslaughter and vehicular homicide."

Assault and Battery

The Georgia General Assembly recently enacted statutory reforms
designed to protect senior citizens by enhancing the penalties for aggra-
vated assault,1 3 aggravated battery," robbery,1 5 and theft by deception"'
when committed against persons sixty-five years and older. During the
1985 legislative session, the General Assembly created two new offenses
designed to deter violence against state and local corrections officers. The
offenses of aggravated assault and aggravated battery' upon a state or
local corrections officer in the performance of his duties carry minimum
penalties of five and ten years imprisonment respectively.

Armed Robbery

In Gould v. State," defendant was convicted of armed robbery"0 after
stealing forty-one dollars and a ring. The state's evidence indicated that
defendant entered the victim's apartment by force, threatened her with a
gun, raped her, and demanded money.2 ' The court held that since the

696).
10. 252 Ga. at 251, 313 S.E.2d at 88 (distinguishing Hill v. State, 250 Ga. 277, 295 S.E.2d

518 (1982) in which the felony murder rule was held not applicable when defendant did not
directly cause the death of an innocent bystander. Id. at 280, 295 S.E.2d at 521).

11. O.C.G.A. § 16-5-3(a) (Michie 1984).
12. O.C.G.A. § 40-6-393 (Michie 1985). See Williams v. State, 171 Ga. App. 546, 320

S.E.2d 389 (1984) (State not required to prosecute under O.C.G.A. § 16-5-3 when difference
in penalty existed. Id. at 547, 320 S.E.2d at 390).

13. O.C.G.A. § 16-5-21(d) (Michie 1984 & Supp. 1985).
14. Id. § 16-5-24(d) (Michie 1984 & Supp. 1985).
15. Id. § 16-8-40(c) (Michie 1984).
16. Id. § 16-8-12(b) (Michie 1984).
17. Id. § 16-5-21(e)(2) (Michie Supp. 1985).
18. Id. § 16-5-24(e) (Michie Supp. 1985).
19. 168 Ga. App. 605, 309 S.E.2d 888 (1983).
20. See O.C.G.A. § 16-8-41 (Michie 1984 & Supp. 1985).
21. 168 Ga. App. at 608, 309 S.E.2d at 891-92.

19851
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burglary was completed before the victim was threatened with the gun,
only attempted armed robbery was committed, and the trial court errone-
ously denied Gould's motion for directed verdict on the armed robbery
charge.

22

Sexual Offenses

The Georgia legislature also took steps last year to give more protection
to children suffering from physical and sexual abuse by creating the of-
fense of aggravated child molestation.2 8 This offense is defined as any act
of child molestation that results in physical injury to the child or con-
cerns an act of sodomy.24 The maximum penalty for violating this provi-
sion is thirty years imprisonment."5 The General Assembly also enacted
amendments that increased the penalties for second offenders for child
molestation 26 and for enticing children for indecent purposes.27

In Blount v. State," the Georgia Court of Appeals extended the appli-
cation of Georgia's Rape Shield Statute2

9 to prosecutions for aggravated
assault with the intent to rape.30 The facts adduced at trial showed that
defendant, a special education instructor, sexually assaulted the victim, a
special education student, during a lunch break."1 At trial, the defense
counsel, on cross-examination, asked the victim questions relating to her
prior sexual history.3 2 Following the rationale in Estes v. State,3 3 the
court held that the Rape Shield Statute is equally applicable to prosecu-
tions for aggravated assault with the intent to rape."

B. Crimes Against Property

Burglary

In Bankston v. State,35 the supreme court held that while proof of re-
cent unexplained possession of stolen goods by defendant is sufficient to
create an inference that defendant is guilty of the burglary of the goods,

22. Id.
23. O.C.G.A. § 16-6-4(c) (Michie 1984 & Supp. 1985).
24. Id.
25. Id. § 16-6-4(d) (Michie 1984 & Supp. 1985).
26. Id. § 16-6-4(b) (Michie 1984 & Supp. 1985).
27. Id. § 16-6-5(b) (Michie 1984).
28. 172 Ga. App. 120, 322 S.E.2d 323 (1984).
29. O.C.G.A. § 24-2-3(a) (Michie- 1982).
30. Id. § 16-5-21(a)(1) (Michie 1984 & Supp. 1985).
31. 172 Ga. App. at 120-21, 322 S.E.2d at 326.
32. Id. at 121, 322 S.E.2d at 326.
33. 165 Ga. App. 453, 301 S.E.2d 504 (1983).
34. 172 Ga. App. at 121, 322 S.E.2d at 326.
35. 251 Ga. 730, 309 S.E.2d 369 (1983).
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this proof is not automatically sufficient to support a conviction for that
burglary.36 Following its holding in Williamson v. State,37 the court over-
turned Bankston's burglary conviction based solely on recent possession
of stolen goods stating:

[it is rational to allow the factfinder to infer that the defendant is guilty
of burglary based on proof of his recent, unexplained possession of stolen
goods; however, if the only evidence supporting the conviction is the evi-
dence giving rise to the inference or presumption, then under Jackson v.
Virginia, such evidence must establish the offense beyond a reasonable
doubt in order to be sufficient to support the conviction."

Theft

Georgia law provides that "a person commits the offense of theft by
conversion when, having lawfully obtained funds. . . of another under an
agreement or other known legal obligation.., he knowingly converts the
funds. . . to his own use in violation of the agreement or legal obligation
.... ,,3 In Callaway v. State,'0 appellant and an accomplice submitted
false printing invoices in connection with a federally-funded project at
Fort Valley State College. 1 The Georgia Court of Appeals overturned
Callaway's conviction, holding that since payment was made directly to
the printer, she was never in lawful possession of the funds, and convic-
tion for theft by conversion was, therefore, improper.'

Criminal Trespass

In Mease v. State,'8 the Georgia Court of Appeals addressed the ques-
tion of whether a bondsman who enters a residence to seize a person pur-
suant to an arrest warrant does so for an 'unlawful purpose.'" Georgia
law defines criminal trespass as the knowing and unauthorized entry
upon the land or premises of another for an unlawful purpose.' 5 Appel-
lants, licensed bondsmen, went to the residence of a Mr. Barron at ap-
proximately 5:00 a.m. to execute a pick up order and arrest warrant for
Gosden, Barron's daughter. Informed that Gosden was not there, appel-
lants entered the residence with handguns drawn and conducted a search

36. Id. at 730, 309 S.E.2d at 369.
37. 248 Ga. 47, 281 S.E.2d 512 (1981).
38. 251 Ga. at 731, 309 S.E.2d at 370 (citing Jackson v. Virginia, 443 U.S. 307 (1979)).
39. O.C.G.A. § 16-8-4(a) (Michie 1984).
40. 165 Ga. App. 862, 303 S.E.2d 42 (1983).
41. Id. at 862, 303 S.E.2d at 43.
42. Id. at 863, 303 S.E.2d at 43.
43. 165 Ga. App. 746, 302 S.E.2d 429 (1983).
44. Id. at 747, 302 S.E.2d at 430.
45. O.C.G.A. § 16-7-21(b) (Michie 1984 & Supp. 1985).
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of the premises.4
6

The majority, relying on Coleman v. State,'7 overturned appellants'
criminal trespass convictions holding that entry of the Barron residence
was for a lawful purpose, which was to execute the arrest warrant." Judge
Deen, dissenting, pointed out that a person with an apparent right to ar-
rest another cannot later convert that into the right to conduct a full
scale search of a third party's home without consent." He stated:

[L]aw enforcement officers, armed merely with an arrest warrant for the
homeowner's daughter who did not live with the homeowner, could not
have legally proceeded with the search under the circumstances of this
case. The incident of bail bondsmen proceeding with such a search
strikes me as equally illegal and unpalatable.-

C. 'Other Crimes: Drug-Related Offenses

The legislature's tough stance on drug-related offenses is illustrated by
recent amendments increasing the mandatory minimum penalties for
trafficking in cocaine. As of July 1, 1985, possession of more than twenty-
eight, yet less than two hundred, grams of cocaine is punishable by a
mandatory minimum sentence of ten years imprisonment and a fine of
$100,000.5' Possession of more than two hundred, but less than four hun-
dred, grams of cocaine is punishable by a mandatory minimum sentence
of fifteen years imprisonment and a fine of $250,000."' Finally, possession
of four hundred or more grams of cocaine carries a minimum twenty-five
year sentence and a fine of $500,000."

III. CRIMNAL PROCEDURE

A. Search and Seizure

The Warrant Requirement

Probable Cause. In Illinois v. Gates," the United States Supreme
Court explicitly abandoned the Aguilar-Spinelli 'two-pronged' test," de-

46. 165 Ga. App. at 747, 302 S.E.2d at 430.
47. 121 Ga. 594, 49 S.E. 716 (1905).
48. 165 Ga. App. at 748, 302 S.E.2d at 431.
49. Id. at 750, 302 S.E.2d at 432 (Deen, J., dissenting).
50. Id. at 752, 302 S.E.2d at 433.
51. O.C.G.A. § 16-13-31(a)(1) (Michie Supp. 1985).
52. Id. § 16-13-31(a)(2) (Michie Supp. 1985).
53. Id. § 16-13-31(a)(3) (Michie Supp. 19865).
54. 462 U.S. 213 (1983).
55. Id. at 238. The Aguilar-Spinelli test, as indicated by its name, derives from the
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veloped to guide magistrates in determining when an informant's tip fur-
nishes probable cause to issue a search warrant," in favor of a purport-
edly practical, nontechnical, 'totality of the circumstances' standard."

The Georgia Supreme Court recently applied the Gates standard in
State v. Stephens." In Stephens, law enforcement officials received infor-
mation from a number of "confidential and reliable informant[s]" 9 that
defendant and a confederate by the name of Duffie were engaged in drug
trafficking." Police surveillance was able, in fact, to establish a 'close rela-
tionship' between the two men.e1 Thereafter, police received a tip from an
informant that Duffie would be selling ten pounds of marijuana at a cer-
tain time and on a certain date. Shortly before the sale was to occur,
Duffie was observed entering defendant's residence for a brief period."
The meeting between Duffie and the informant occurred as planned, and
the sale was completed. Police arrested Duffie and obtained a search war-
rant for defendant's residence."

The court of appeals allowed an interlocutory appeal from the trial
court's denial of defendant's motion to suppress and reversed, holding
that an insufficient showing had been made to establish the informants'
'basis of knowledge' under the Aguilar-Spinelli test." The Georgia Su-
preme Court reversed, emphasizing that "[t]he issuing magistrate now
need only conclude that there is a 'fair probability that contraband or
evidence of a crime will be found in a particular place.' "65 The court
noted that the police officers were able to corroborate the tips they had
received and that "[ejach informant's tip was consistent with information
received from other informants."" The court did not directly address the

United States Supreme Court's holdings in Aguilar v. Texas, 378 U.S. 108 (1964) and
Spinelli v. United States, 393 U.S. 410 (1969). Any doubt concerning whether the Court
rejected the Aguilar-Spinelli test was put to rest last term in Massachusetts v. Upton, 104
S. Ct. 2085 (1984), in which the Court stated: "We did not merely refine or qualify the
'two-pronged test.' We rejected it as hypertechnical and divorced from 'the factual and
practical considerations of everyday life on which reasonable and prudent men, not legal
technicians, act.'" Id. at 2087 (quoting Brinegar v. United States, 338 U.S. 160, 175 (1949)).

56. 462 U.S. at 230-31 n.6.
57. Id. at 230-31.
58. 252 Ga. 181, 311 S.E.2d 823 (1984).
59. Id. at 182-83, 311 S.E.2d at 825.
60. Id.
61. Id. at 183, 311 S.E.2d at 825.
62. Id.
63. Id.
64. Stephens v. State, 167 Ga. App. 417, 417-18, 307 S.E.2d 9, 10-11 (1983), rev'd, 252

Ga. 181, 311 S.E.2d 823 (1984).
65. 252 Ga. at 184, 311 S.E.2d at 826 (quoting Illinois v. Gates, 462 U.S. at 238) (empha-

sis in original).
66. 252 Ga. at 183, 311 S.E.2d at 825.
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issue of informants' 'basis of knowledge;' instead, it emphasized that mag-
istrates would be permitted "to employ, once again, a practical, common-
sense approach to the requirement of probable cause relative to the issu-
ance of search warrants.' 6

In State v. Luck,'s the Supreme Court of Georgia called into question
the continuing vitality of the Georgia 'timeliness' requirement for search
warrants.69 In this case, the court noted that "the precise date of an oc-
currence is not essential 70 in a probable cause inquiry, but only "whether
the factual statements within the affidavit are sufficient to create a rea-
sonable belief that the conditions described in the affidavit might yet pre-
vail at the time of issuance of the search warrant. 7 1 The court indicated
that when an ongoing scheme, such as when the sale of drugs is at issue,
"the passage of time becomes less significant than would be the case with
a single, isolated transaction.' 2

Justice Smith, dissenting, took issue with the court's less restrictive in-
terpretation of the probable cause requirement.73 Noting that state courts
are at liberty to provide greater protection to defendants in criminal cases
than is required under federal law, he found "nothing in Illinois v. Gates
that requires . . . abandonment of the independent Georgia timeliness
requirement," 4 that "had been developed in a venerable line of cases.'75

In Felker v. State,'6 the court of appeals attempted to reconcile the
Gates 'totality of circumstances' standard, with its predecessor, the Agui-
lar-Spinelli test. Ruling that there was insufficient probable cause to sup-
port a search warrant for defendant's office, the court noted that, while
the Aguilar-Spinelli test clearly had been superseded by the Gates 'total-
ity of circumstances' criterion, "the two tests are certainly not mutually
exclusive.""17 The court focused on the fact that the state made no show-
ing of the informant's source of knowledge and that there was a lack of

67. Id. at 182, 311 S.E.2d at 825.
68. 252 Ga. 347, 312 S.E.2d 791 (1984).
69. Id. at 347, 312 S.E.2d at 792. See Reddish v. State, 161 Ga. App. 170, 288 S.E.2d 266

(1982); Bachelor v. State, 143 Ga. App. 442, 238 S.E.2d 579 (1977); State v. Boswell, 131 Ga.
App. 657, 206 S.E.2d 682 (1974); Bell v. State, 128 Ga. App. 426, 196 S.E.2d 894 (1973);
Fowler v. State, 121 Ga. App. 22, 172 S.E.2d 447 (1970).

70. 252 Ga. at 347, 312 S.E.2d at 792.
71. Id.

72. Id.
73. Id. at 349-50, 312 S.E.2d at 794 (Smith, J., dissenting).

74. Id. at 350, 312 S.E.2d at 794.

75. Id.
76. 172 Ga. App. 492, 323 S.E.2d 817 (1984).
77. Id. at 495, 323 S.E.2d at 821.

[Vol. 37
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any independent corroboration of the informant's tip."

Scope and Intensity of Searches. It is well established that "a
search which is reasonable at its inception may violate the Fourth
Amendment by virtue of its intolerable intensity and scope . . .. The
scope of the search must be 'strictly tied to and justified by' the circum-
stances which rendered its initiation permissible." 79 In Ybarra v. Illi-
nois,s" the United States Supreme Court held that a person's mere pres-
ence on premises that are subject to the execution of a search warrant
does not provide without some further basis for suspicion, probable cause
to justify a search of that person.81 In reaching this result, the Court fo-
cused on three factors: the location of the search 2 the demeanor of the
person searched, 8 and the contents of the authorizing warrant."

The Georgia Court of Appeals applied the Ybarra analysis in Bundy v.
State.s 6 In Bundy, police obtained a search warrant for narcotics author-
izing the search of a mobile home and its owner.se Upon their arrival,
police discovered several persons present, among them Bundy, a visitor.87
Police ordered all occupants into one room of the trailer and began a
search of the residence." Upon completion of the search, approximately
one hour after their arrival, police conducted pat-down searches of Bundy
and the others present. Police discovered a loaded pistol in Bundy's pos-

78. Id.
79. Terry v. Ohio, 392 U.S. 1, 18-19 (1968) (citations omitted).
80. 444 U.S. 85 (1979).
81. Id. at 91. In Ybarra, police obtained information that led them to believe that heroin

was being sold by a bartender in a local tavern. Upon entering the tavern to execute the
warrant, police informed the nine to thirteen customers present that they were going to
conduct a "cursory search for weapons." Id. at 88. The police frisked Ybarra and seized
from his person a brown powdery substance, which was later identified as heroin.

Ybarra's pretrial motion to suppress was denied on the ground that the pat-down search
was authorized under an Illinois statute allowing searches to "prevent the disposal or con-
cealment of [the] things particularly described in the warrant." Id. at 89. Declaring the
search of Ybarra and the subsequent seizure of the heroin illegal, the Court stated:

[A] person's mere propinguity to others independently suspected of criminal ac-
tivity does not, without more, give rise to probable cause to search that person
.... [A) search or seizure of a person must be supported by probable cause par-
ticularized with respect to that person. This requirement cannot be undercut or
avoided simply by pointing to the fact that coincidentally there exists probable
cause to search or seize another or to search the premises ....

Id. at 91.
82. Id. at 91.
83. Id.
84. Id. at 90.
85. 168 Ga. App. 90, 308 S.E.2d 213 (1983).
86. Id. at 90, 308 S.E.2d at 214.
87. Id.
88. Id.
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session and, during a second search a short time later, a small quantity of
cocaine in one of his shoes.89 The trial court denied defendant's motion to
suppress on the grounds that the search was justified by the officer's fear
for his safety.'0

In reversing the denial of defendant's motion to suppress, the court of
appeals noted the exact similarity between the Georgia and Illinois stat-
utes in question. 1 The court held that the search was illegal. The court
pointed out that, under the circumstances of the case, the officer's fear for
his safety could not have been reasonable: "Before an officer may con-
duct a search pursuant to O.C.G.A. § 17-5-28(1)... he 'must be able to
point to particular facts from which he reasonably inferred that the indi-
vidual was armed and dangerous.' "92 In Bundy, police were unable to do
so in light of the one hour delay in searching defendant and the absence
of words or actions by defendant indicative of an intent to assault the
police officers."s

In Morris v. State," the Georgia Court of Appeals upheld the legality
of a search of defendant's person when defendant was present during the
execution of a search warrant at his residence." Relying implicitly upon
the rationale of Ybarra, Judge Birdsong wrote: "[T]he officers had am-
ple authority to search [Morris] to prevent the disposal or concealment of
the contraband named in the search warrant. . . ."" As support for this
conclusion, the court relied upon the fact that the officers knew Morris
and were aware of his prior narcotics arrests. 7 The court also noted that
the premises to be searched were identified in the officer's affidavit as
being in Morris' custody and control."9

While the result in Morris is arguably correct, the means employed by
the court to reach its end are somewhat troubling. Considering the extent
and quality of the information possessed by police at the time the search
warrant was applied for, and the fact that the search was a private resi-

89. Id.
90. Id. The trial court cited OC.G.A. § 17-5-28 (Michie 1982), which provides:

In the execution of the search warrant, the officer executing the same may reason-
ably detain or search any person in the place at the time: (1) To protect himself
from attack; or (2) To prevent the disposal or concealment of any instruments,
articles, or things particularly described in the search warrant.

Id.
91. 168 Ga. App. at 91, 308 S.E.2d at 215.
92. Id. at 91, 308 S.E.2d at 214 (quoting Wyatt v. State, 151 Ga. App. 207, 259 S.E.2d

199 (1979)).
93. 168 Ga. App. at 91, 308 S.E.2d at 215.
94. 170 Ga. App. 302, 316 S.E.2d 860 (1984).
95. Id. at 303, 316 S.E.2d at 861.
96. Id. (citing O.C.G.A. § 17-5-28 (Michie 1982)).
97. 170 Ga. App. at 303, 316 S.E.2d at 861.
98. Id.

[Vol. 37
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dence, the better practice would have been to justify the search of defen-
dant on the basis of probable cause rather than the statutory exception.
The administrative inconvenience of obtaining a warrant identifying the
owner of the private residence to be searched is minimal when compared
to the extent and nature of the police intrusion. By resorting to the statu-
tory exception, the court simply diminishes the incentive for police to ad-
here to the particularity requirement of the fourth amendment" in their
applications for warrants.

The Georgia Court of Appeals examined the permissible scope of a
search of defendant's home for untaxed whiskey in Lockhart v. State.' se

In this case, police learned from a reliable source that: (1) Lockhart was
selling untaxed whiskey from his home; and (2) that recently he also had
sold marijuana there.01 The police obtained a warrant authorizing a
search of Lockhart's residence for illegal whiskey. 02 When police exe-
cuted the warrant, however, they brought with them a dog specially
trained to detect and locate narcotics.103 The police found no illegal whis-
key, but, with the dog's assistance, they discovered thirty-one 'ziplock'
bags of marijuana.'" Judge Quillian wrote:

The scope of the authorized search in the instant case was for untaxpaid
whiskey. The actual scope of the search in the execution of the warrant
was for untaxpaid whiskey and marijuana. There was no other purpose
for the "narcotics dog" than to search for marijuana-and, the officer
directed the dog "to search" which resulted in the discovery and seizure
of the marijuana.105

The Georgia Court of Appeals held, in Whittington v. State,'" that
suspicion sufficient to establish probable cause was aroused when police
officers, while searching defendant's residence for narcotics, discovered a
completely sewn together pillowcase in his attic that was unusually
heavy. 07 The officers opened the pillowcase and discovered seventy-nine
pieces of silverware of various patterns.01" One of the officers "recognized

99. See Marron v. United States, 275 U.S. 192 (1927), in which the Court held: "The
requirement that warrants shall particularly describe the things to be seized makes general
searches under them impossible and prevents the seizure of one thing under a warrant
describing another. As to what is to be taken, nothing is left to the discretion of the officer
executing the warrant." Id. at 196.

100. 166 Ga. App. 555, 305 S.E.2d 22 (1983).
101. Id. at 555-56, 305 S.E.2d at 23.
102. Id. at 556, 305 S.E.2d at 23.
103. Id.
104. Id.
105. Id. at 557-58, 305 S.E.2d at 24 (emphasis in original).
106. 165 Ga. App. 763, 302 S.E.2d 617 (1983).
107. Id. at 763, 302 S.E.2d at 618.
108. Id.

1985]
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some of it as being of the same patterns as silverware which had been
reported stolen somewhere at some time."'" Although the officer was un-
able to later describe the pattern he claimed to have recognized, the po-
lice seized the silverware and took it to the police department where bur-
glary victims positively identified the pieces as being stolen.110 The court
held that probable cause existed at the time the silverware was seized
based on the officer's suspicion and where it was found."1

Judge Banke, dissenting, noted that "'[rlumor, suspicion, speculation
or conjecture is not sufficient to show probable cause .... The police
may not search and seize and then look for probable cause to justify their
action.' "" While it is clear that the officers were permitted to inspect
the contents of the pillowcase for the contraband identified in the search
warrant, 13 it is far less certain that seizure of the silverware was sup-
ported by probable cause at the time of the seizure.1 4 By allowing police
to seize items not named in the search warrant, based on an officer's
vague suspicion that the item may be stolen, the court has created an
ideal environment for ex-post-facto justification of seizures.' As Judge
Banke observed, the court's holding avoids the unpleasant consequence of
applying the exclusionary rule, which is, releasing the criminal.11 This
does not justify, however, abandoning the fundamental precepts of the
fourth amendment.

Exceptions to the Warrant Requirement

Legitimate Expectation of Privacy. The purpose of the fourth
amendment has been defined broadly as "safeguard[ing] individuals from
unreasonable government invasions of legitimate privacy interests."'" 7 In
his concurring opinion in Katz v. United States'1 Justice Harlan out-
lined an important facet of the 'privacy' provision: "My understanding
of the rule that has emerged from prior decisions is that there is a twofold
requirement, first that a person have exhibited an actual (subjective) ex-

109. Id.
110. Id. at 763-64, 302 S.E.2d at 618.
111. Id. at 765, 302 S.E.2d at 618-19.
112. Id. at 765, 302 S.E.2d at 619 (Banke, J., dissenting) (quoting Zimmerman v. State,

131 Ga. App. 793, 207 S.E.2d 220 (1974)).
113. See Dugan v. State, 130 Ga. App. 527, 534, 203 S.E.2d 722, 728 (1974).
114. 165 Ga. App. at 766, 302 S.E.2d at 619.
115. Id. at 765-66, 302 S.E.2d at 619.
116. Id.
117. United States v. Chadwick, 433 U.S. 1, 11 (1977).
118. 389 U.S. 347, 361 (1967) (Harlan, J., concurring). See also United States v. Salvucci,

448 U.S. 83 (1980), in which the Court stated that courts must inquire "not merely whether
the defendant had a possessory interest in the items seized, but whether he had an expecta-
tion of privacy in the area searched." Id. at 93.
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pectation of privacy and, second, that the expectation be one that society
is prepared to recognize as 'reasonable.' "119

The Supreme Court of Georgia considered the scope of an individual's
reasonable 'expectation of privacy' in Sims v. State.2 0 On trial for the
shooting death of her husband, Sims sought suppression of her diaries
seized during a consent search of a storage area at the victim's place of
business."'1 The court held that defendant had no reasonable expectation
of privacy of her diaries when she had left them unlocked and fully ex-
posed in an area of common access to several people.12 2.

Critics have maintained that the reasonable expectation of privacy
standard is no standard at all.'2

3 As a consequence, courts have developed
several doctrines defining areas and interests not afforded fourth amend-
ment protection. Among these are standing,124 the 'plain view' doctrine,1 25

the 'open fields' doctrine,126 and consent searches.12 7 The decided trend in
Georgia has been to construe broadly these exceptions to the warrant re-
quirement so as to shrink the protections afforded by the fourth
amendment.

Standing. In Jones v. United States,126 the United States Supreme
Court held that persons "legitimately on premises where a search oc-
curs"1 2 have standing to challenge the legality of the police action.130 The
Court narrowed this standard somewhat in Mancusi v. DeForte,13 1 in
which the Court held that the proper inquiry with regard to standing was
whether the search took place in an area "in which there was a reasonable
expectation of freedom from governmental intrusion."1 2 In 1978, the Su-
preme Court, in Rakas v. Illinois,23 abandoned the standard established
in Jones, stating that "the phrase 'legitimately on the premises' coined in
Jones creates too broad a gauge for measurement of Fourth Amendment

119. 389 U.S. at 361.
120. 251 Ga. 877, 311 S.E.2d 161 (1984).
121. Id. at 881-82, 311 S.E.2d at 166.
122. Id. at 883, 311 S.E.2d at 166-67.
123. See 1 W. LAFAVE, SEARCH & SzizuRa § 2.1 (1978).
124. See Baker v. Carr, 369 U.S. 186 (1962).
125. See Coolidge v. New Hampshire, 403 U.S. 443 (1971).
126. See Hester v. United States, 265 U.S. 57 (1924).
127. See Schneckloth v. Bustamonte, 412 U.S. 218 (1973).
128. 362 U.S. 257 (1960). This case was overruled by United States v. Salvucci, 448 U.S.

83 (1980).
129. 362 U.S. at 267.
130. Id.
131. 392 U.S. 364 (1968).
132. Id. at 368.
133. 439 U.S. 128 (1978).
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rights."'' With what critics have characterized as "highly questionable
reasoning,"1 '3 the Supreme Court, in Rawlings v. Kentucky, 13 further
narrowed the scope of standing as it relates to personal effects, holding
that a person must have a legitimate expectation of privacy in the place
the effects are found, as well as a possessory interest in the effects them-
selves, to challenge their use as evidence. 8 7

Taking an equally narrow stance in Moss v. State," the Georgia Court
of Appeals held that defendant lacked standing to challenge the legality
of a search of an apartment in which he lived with his girlfriend.'8 ' The
State produced evidence at a suppression hearing which indicated that
defendant lived in the apartment along with his girlfriend and six others.
The State also showed that Moss' name did not appear on the lease of the
apartment in question and that he was listed as a tenant at another
apartment in the same complex. 1 0 Police conducted a search of the
apartment and discovered some marijuana that defendant, when ques-
tioned, admitted was his."'

The court concluded that defendant had no proprietary interest in the
apartment, and, therefore, lacked the standing necessary to challenge the
legality of the search.142 The court's decision rested on the implicit as-
sumption that a person must have a legal interest in a residence, for ex-
ample, tenancy, in order to challenge the legality of a search. In light of
the United States Supreme Court's rulings in the cases discussed above,
the Georgia court's interpretation of 'proprietary interest' is much too re-
strictive. The court's holding in Moss leaves vast gaps in fourth amend-
ment protections for persons who choose to live where they are not iden-
tified as a resident, owner, or possessor. In so holding, the court ignores
the realities of modern life and the dictates of fourth amendment law.

Plain View. The 'plain view' doctrine is founded on the recognition
that "requiring police to obtain a warrant once they have obtained a first-
hand perception of contraband, stolen property or incriminating evidence
generally would be a 'needless inconvenience' . . . which might involve
danger to the police and public. 1 4 8 In Coolidge v. New Hampshire"4 the

134. Id. at 142.
135. See 3 W. LAFAvF, SEARCH & SEIzURE § 11.3 (Supp. 1985).
136. 448 U.S. 98 (1980).
137. Id. at 104-05.
138. 171 Ga. App. 571, 320 S.E.2d 553 (1984).
139. Id. at 572, 320 S.E.2d at 555.
140. Id. at 571, 320 S.E.2d at 554.
141. Id.
142. Id. at 572, 320 S.E.2d at 555.
143. Texas v. Brown, 460 U.S. 730, 739 (1983) (quoting Coolidge v. New Hampshire, 403

U.S. 443, 468 (1971)).
144. 403 U.S. 443 (1971).
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United States Supreme Court held that 'plain view' permitted the war-
rantless seizure of private possessions only when: (1) The observing of-
ficer is in a place where he was legally authorized to be;" (2) the police
discovered the incriminating evidence 'inadvertently; '"" and (3) it was
immediately apparent to the police that the items observed in 'plain view'
were contraband or evidence of a crime.14 7

In two recent cases, the Georgia Court of Appeals had occasion to apply
the balancing test of Terry v. Ohio" to the plain view doctrine. In Phil-
lips v. State,"'9 the Georgia Court of Appeals declared the warrantless
search of defendant's backyard illegal because probable cause and exigent
circumstances were lacking.'" The court concluded that the plain view
doctrine was inapplicable in this case because the police presence was un-
authorized and the discovery of the item could not be characterized as
inadvertent.5'8 In State v. Lyons,1" however, the court held the plain
view doctrine applicable when police, responding to a complaint, went to
defendant's residence and knocked on the locked gate of defendant's
front porch.1" Having failed to elicit a response and believing that the
residence was occupied, police went to the rear of the house and knocked
on the back door.'" While at the rear of the house, the officers observed
marijuana plants in a greenhouse attached to the residence." The police
obtained a search warrant and arrested defendant.'6 The court held that
"where police officers responding to a complaint are unable to elicit a re-
sponse at the front door of a residence reasonably believed to be occu-
pied, a subsequent entry into the backyard to reach the back door, is a
'valid intrusion' onto the property.""11 7

In a recent decision, the Georgia Supreme Court utilized reasoning de-
rived from the 'plain view' line of cases to restrict the scope of an individ-
ual's reasonable expectation of privacy. In Ledesma v. State,'" defendant

145. Id. at 467-68.
146. Id. at 469.
147. Id. at 470.
148. 392 U.S. 1 (1968).
149. 167 Ga. App. 260, 305 S.E.2d 918 (1983).
150. Id. at 261-62, 305 S.E.2d at 920.
151. Id. at 261, 305 S.E.2d at 920.
152. 167 Ga. App. 747, 307 S.E.2d 285 (1983).
153. Id. at 749, 307 S.E.2d at 286.
154. Id. at 747, 307 S.E.2d at 285. Police testified that they believed the house was occu-

pied because they observed a car in the carport and some lights were on in the house. Id.
155. Id.
156. Id. at 748, 307 S.E.2d at 285.
157. Id. at 748, 307 S.E.2d at 286.
158. 251 Ga. 885, 311 S.E.2d 427 (1984).
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reported to police that her purse had been stolen."19 She was able to iden-
tify the robber, and police apprehended him shortly thereafter.110 Officers
recovered defendant's purse and a "routine police inventory was con-
ducted to determine whether the purse, in fact, belonged to Ledesma and
whether the currency Ledesma had reported was in the bag remained
there."'' Police discovered evidence that linked defendant to narcotics
sales and, thereafter, she was placed under arrest.162 The court of appeals
affirmed the denial of defendant's motion to suppress, holding that, inas-
much as the police "were in lawful possession of Ledesma's purse, and it
was proper to make a good-faith inventory of the contents ... this
search and seizure was reasonable under the Fourth Amendment."ru e

"Open Fields". In Hester v. United States,'" the United States Su-
preme Court held that "the special protection accorded by the Fourth
Amendment... is not extended to the open fields."'1" The United States
Supreme Court recently reaffirmed the validity of the 'open fields' doc-
trine first formulated roughly sixty years ago in Hester. In Oliver v.
United States,'" the Court held that the erection of fences and posting
of 'no trespassing' signs does not create an expectation of privacy that
society is prepared to recognize as reasonable. 1' 7 In this case, police en-
tered privately-owned 'open fields"" to conduct a warrantless search for
marijuana.1"9 The Court ruled that "open fields do not provide the setting
for those intimate activities that the [Fourth] Amendment is intended to
shelter from government interference or surveillance. There is no societal
interest in protecting the privacy of those activities, such as the cultiva-
tion of crops, that occur in open fields.'17 0

The 'open fields' doctrine, while firmly in place in Georgia, is not with-
out its detractors. Following Hester, the Supreme Court of Georgia va-
cated its writ of certiorari in LoGiudice v. State,'7 ' allowing a lower
court's refusal to suppress marijuana seized by police in an 'open field' to

159. Id. at 887, 311 S.E.2d at 430.
160. Id.
161. Id. at 887, 311 S.E.2d at 430-31.
162. Id. at 887, 311 S.E.2d at 430.
163. Id. at 887, 311 S.E.2d at 431.
164. 265 U.S. 57 (1924).
165. Id. at 59.
166. 104 S. Ct. 1735 (1984).
167. Id. at 1741.
168. Justice Powell stated: "It is clear, however, that the term 'open fields' may include

any unoccupied or undeveloped area outside of the curtilage. An open field need be neither
'open' nor a 'field' as those terms are used in common speech." Id. at 1742 n.11.

169. Id. at 1738.
170. Id. at 1741.
171. 251 Ga. 711, 309 S.E.2d 355 (1983).

[Vol. 37



CRIMINAL LAW

stand.17 In this case, virtually identical to Oliver, Justice Smith, dissent-
ing, wrote:

It is inconceivable to me that this Court would condone the outrageous,
illegal investigative activities carried on by law enforcement officials in
this case. To sanction this search is to say that law enforcement officers
may, freely trespass on fenced, posted, secluded rural property without
regard for the privacy of persons under the Fourth Amendment.17"

Quoting Justice Brennan, he concluded: "'Although I recognize that the
traffic in illicit drugs is a matter of pressing national concern, that cannot
excuse this Court from exercising its unflagging duty to strike down offi-
cial activity that exceeds the confines of the Constitution.' ,174

Consent Searches. Warrantless searches, absent probable cause or ex-
igent circumstances, are per se unreasonable under the fourth amend-
ment, subject to several well-delineated exceptions." 5 One exception ex-
ists when police officers obtain consent from a third party "who possesses
common authority over, or other sufficient relation to, the premises
sought to be inspected.' 17 6

In Atkins v. State,'17 7 the Georgia Court of Appeals upheld the legality
of a warrantless search of the Atkins' home when police obtained written
consent to search from his seventeen-year-old brother.1 8 Atkins chal-
lenged the search on two grounds: (1) that his brother, a minor, was
incapable of giving valid consent; and (2) that police were unaware that
the brother had granted permission and that, in any event, they had com-
pleted the search before permission to search was in fact given. 1 7

The court rejected appellant's contentions holding that the question of
whether a minor can give valid consent is determined by considering the
degree of access to or control over the premises that the minor has and
whether he or she is of an age or mental capacity to exercise "at least
minimal discretion." 180 Turning next to Atkins' assertion that police were
required to have knowledge of the consent at the time the search was
conducted, the court concluded that the taint of the police officers' initial
illegal entry upon the curtilage of appellant's residence was purged by the

172. Id. at 711, 309 S.E.2d at 355.
173. Id. at 721, 309 S.E.2d at 361 (Smith, J., dissenting).
174. Id. at 722, 309 S.E.2d at 362 (quoting Florida v. Royer, 460 U.S. 491, 512 (1983)

(Brennan, J., concurring specially)).
175. Clare v. State, 135 Ga. App. 281, 285, 217 S.E.2d 638, 642 (1975).
176. Rucker v. State, 250 Ga. 371, 375, 297 S.E.2d 481, 485 (1982).
177. 173 Ga. App. 9, 325 S.E.2d 388 (1984), aff'd, 254 Ga. 641, 331 S.E.2d 597 (1985).
178. 173 Ga. App. at 10-11, 325 S.E.2d at 390.
179. Id.
180. Id. at 11, 325 S.E.2d at 390.
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subsequently obtained consent.' 1'

Electronic Surveillance

The United States Supreme Court returned to the question of whether
the warrantless monitoring of an electronic signalling device or 'beeper'
violates the fourth amendment in United States v. Karo.182 In the previ-
ous term, the Court ruled that the use of a warrantless beeper to monitor
movement of a noncontraband item on public highways did not offend
the fourth amendment because its use was neither a 'search' nor a
'seizure. '" 8" Following this decision, the Supreme Court held in Karo that
the warrantless use of a beeper, placed in a container that was subse-
quently taken into a private residence and monitored, violated the fourth
amendment.'" Justice White, writing for the majority, pointed out that:

[Pirivate residences are places in which the individual normally expects
privacy free of governmental intrusion not authorized by a warrant, and
that expectation is plainly one that society is prepared to recognize as
justifiable .... Indiscriminate monitoring of property that has been
withdrawn from public view would present far too serious a threat to
privacy interests in the home to escape entirely some-sort of Fourth
Amendment oversight.'"

Last year, in Evans v. State,'" the Supreme Court of Georgia focused
its attention on the extent of a Superior Court judge's power to issue war-
rants authorizing phone taps on phones located outside of the judicial
circuit in which the judge sits.187 In this case, a Fulton County Superior
Court judge issued twelve warrants authorizing wiretaps in seven other
judicial circuits. The court held that under applicable state and federal
statutes,'" a warrant could issue when the intercepting device is located
within the court's jurisdiction and when the conversations themselves

181. Id. at 12, 325 S.E.2d at 391.
Consent given... is not only a consent to future searches and seizures, but it
amounts to a waiver of the warrant requirement with respect to the search previ-
ously conducted .... Therefore, even if the initial entry [into the curtilage sur-
rounding appellant's house] resulted in a warrantless search or seizure, the subse-
quent voluntary, written consent to search ... amounted to a waiver of the
warrant requirement ....

Id. (quoting State v. Williams, 353 So. 2d 1299, 1304-05 (La. 1977)).
182. 104 S. Ct. 3296 (1984).
183. United States v. Knotts, 460 U.S. 276 (1983).
184. 104 S. Ct. at 3302.
185. Id. at 3303-04.
186. 252 Ga. 312, 314 S.E.2d 421 (1984).
187. Id. at 312, 314 S.E.2d at 423.
188. O.C.G.A. § 16-11-64 (Michie 1984), 18 U.S.C. §§ 2510-2520 (1982).
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were intercepted within the issuing court's jurisdictional limits.'6 '

B. Confessions: Miranda Requirements

In Miranda u. Arizona,'" the United States Supreme Court held that
when an individual is subjected to 'custodial interrogation'"' police are
required to administer the now familiar Miranda warnings."" During the
past two terms, the Supreme Court has handed down a number of signifi-
cant decisions concerning the requirements of Miranda and its progeny.

Custody

The Court had occasion to clarify the 'custody' element of Miranda in
two cases during the 1983-84 term. In Berkemer v. McCarty,1e3 the Court
held that Miranda rights are required when a person is arrested for, or
suspected of, a violation of a misdemeanor offense and is subjected to
custodial interrogation.'" The Court went on to say, however, that road-
side questioning during a routine traffic stop, without more, does not con-
stitute custodial interrogation as defined by Miranda."" Unless the ques-
tioning officer acts in a manner that would render the citizen in custody
"for practical purposes,"1" no Miranda rights are required prior to
interrogation."

7

In Minnesota u. Murphy,'" the Court ruled that a probationer was not
'in custody' within the meaning of Miranda during an interview with his
probation officer.'" Under the terms of his probation, Murphy was re-
quired to undergo therapy for sex offenders and to be truthful with his
probation officer in "all matters."'" During treatment, Murphy confessed
to a rape-murder he had committed several years earlier. His confession
was reported to the probation officer who, in turn, arranged to meet with

189. 252 Ga. at 314-19, 314 S.E.2d at 424-27.
190. 384 U.S. 436 (1966).
191. Id. at 444. "By custodial interrogation, we mean questioning initiated by law en-

forcement officers after a person has been taken into custody or otherwise deprived of his
freedom of action in any significant way." Id.

192. Id. "Prior to any questioning, the person must be warned that he has a right to
remain silent, that any statement he does make may be used as evidence against him, and
that he has a right to the presence of an attorney, either retained or appointed." Id.

193. 104 S. Ct. 3138 (1984).
194. Id. at 3148.
195. Id. at 3150-51.
196. Id. at 3151.
197. Id.
198. 104 S. Ct. 1136 (1984).
199. Id. at 1144.
200. Id. at 1140.
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Murphy.' 0 Murphy was confronted with his confession, and even though
he "felt like calling a lawyer,"'20 he reiterated his incriminating
statements.

03

The Court held that, while Murphy was required under the terms of his
probation to report periodically to his probation officer, the interrogation
conducted by the officer was not 'custodial,' and therefore, Miranda
warnings were not required.204 Observing that the meeting was arranged
at a mutually convenient time in familiar surroundings, and, further, that
Murphy was free to terminate the meeting and depart, the Court stated
that "[elven a cursory comparison of custodial interrogation and proba-
tion interviews reveals the inaptness of the ... analogy to Miranda."'"'

'Public Safety' Exception

Justice Rehnquist continued his role as the Court's chief proponent of
the 'new conservatism' in New York v. Quarles."" In Quarles, the Court
retreated from nearly twenty years of refusing to relax the strict prophy-
lactic requirements of Miranda by fashioning a 'public safety' exception
to the rule. 0 7 The Court held that overriding considerations of public
safety justified the officer's failure to provide Miranda warnings to a rape
suspect before questioning him concerning the whereabouts of a gun the
victim said he was carrying.' 0 ' The Court held that when the police of-
ficer's questioning is reasonably prompted by a concern for public safety,
Miranda warnings are not required.' 0 '

This exception, while narrow, is disturbing because it represents the
first significant qualification to the Miranda rule. As noted by Justice
O'Connor in her partial dissent, the 'public safety' exception is likely to
give rise to a "finespun new doctrine... complete with the hair-splitting
distinctions that currently plague ... [the fourth amendment) .l ."210

'Cat Out of the Bag' Exception

Another significant modification of the Miranda rule came in March
1985, in Oregon v. Elstad.'1" The Court held that the self-incrimination

201. Id. at 1141.
202. Id. at 1140.
203. Id.
204. Id. at 1145-46.
205. Id. at 1145.
206. 104 S. Ct. 2626 (1984).
207. Id. at 2630.
208. Id.
209. Id. at 2633.
210. Id. at 2636 (O'Connor, J., dissenting in part).
211. 105 S. Ct. 1285 (1985).
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clause of the fifth amendment did not require the suppression of a confes-
sion, which the accused had made after Miranda warnings had been
given, when police earlier had obtained a voluntary, unwarned admission
from the suspect.2 2 During the investigation of a recent burglary, police
learned from a witness that Elstad had been involved in the crime.2

Armed with an arrest warrant, police arrived at Elstad's home and were
allowed in by his mother. Prior to administration of Miranda warnings,
Elstad was questioned briefly about the burglary, and he admitted that
he "was there."" The police arrested Elstad and took him to the police
station, where he later made a full confession after receiving Miranda
warnings and voluntarily waiving his rights.'" In holding that the Mi-
randa warnings given by police were sufficient to remove the taint of the
prior unwarned admission, the Court carefully noted: "The Court today
in no way retreats from the bright line rule of Miranda. We do not imply
that good faith excuses a failure to administer Miranda warnings; nor do
we condone inherently coercive police tactics. . . . "216 This caveat, how-
ever, was not sufficient to silence dissension on the Court. Justice Bren-
nan, with whom Justice Marshall joined in a dissenting opinion,
wrote: "In imposing its new rule, for example, the Court mischaracter-
izes our precedents, obfuscates the central issues, and altogether ignores
the practical realities of custodial interrogation that have led nearly every
lower court to reject its simplistic reasoning.' 1 7

Georgia Cases

The Georgia Courts have followed and anticipated to an extent, the
trend established by the United States Supreme Court in the cases dis-
cussed above. In Hardeman v. State,"16 the court held that it was not
error for the trial court to refuse to exclude defendant's unwarned state-
ment when defendant voluntarily appeared at the police station for ques-
tioning and, when the police asked him not to leave, he remained in the
station's lobby unsupervised until the police later placed him under arrest
after further questioning.219

The facts in Swindle v. State"22 were similar to those in Rhode Island

212. Id. at 1298.
213. Id. at 1289.
214. Id.
215. Id.
216. Id. at 1298.
217. Id. at 1299 (Brennan, J., dissenting).
218. 252 Ga. 286, 313 S.E.2d 95 (1984).
219. Id. at 287-88, 313 S.E.2d at 96-97.
220. 169 Ga. App. 773, 315 S.E.2d 285 (1984).
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v. Innis,"1 in which the Court held that words or conduct reasonably cal-
culated to elicit a response from the accused constitutes 'interrogation'
for the purposes of Miranda. 2 In Swindle, the Georgia Court of Appeals
held that a police officer's assertion that Swindle's story "did not jive
up"228 after the suspect had expressed his desire to consult with an attor-
ney was not impermissible interrogation." 4 Clearly, the officer's state-
ment "was not a question"' yet, the court's conclusion that it "called for
no response,"" 6 seems unwarranted in light of Rhode Island v. Innis, be-
cause it appears to be a comment that was "reasonably likely to elicit an
incriminating response""27 from the suspect.

The Georgia Supreme Court addressed the question of whether defen-
dant waived his right to remain silent in Bright v. State."'a Police were
alerted shortly after defendant arrived at a hospital with his wife who had
died from a single gunshot wound in the back."19 Police officials adminis-
tered Miranda warnings, and, shortly thereafter, the suspect asserted his
right to remain silent.8 0 Bright's request was honored and the question-
ing was terminated. Approximately ninety minutes later, however, an-
other officer approached Bright, informed him of his Miranda rights, and
began questioning him."31 At this point, Bright made a brief statement of
the circumstances of his wife's death and, thereafter, refused to make any
further statements."' Relying on the United States Supreme Court's rul-
ing in Michigan v. Mosely,"' the court held that no fifth amendment vio-
lation was present when police "scrupulously honored""34 Bright's right to
terminate questioning and that there was no evidence that police at-
tempted to "wear down [defendant's] resistance."' 5

In Miranda, the United States Supreme Court held that in order for a
waiver of the constitutional right to remain silent to be effective, the
waiver must be made "'knowingly and intelligently.' ""2 6 The Georgia

221. 446 U.S. 291 (1980).
222. Id. at 302.
223. 169 Ga. App. at 774, 315 S.E.2d at 287.
224. Id. at 775, 315 S.E.2d at 287.
225. Id.
226. Id.
227. 446 U.S. at 302.
228. 251 Ga. 440, 306 S.E.2d 293 (1983).
229. Id. at 440, 306 S.E.2d at 294.
230. Id. at 444, 306 S.E.2d at 297.
231. Id. at 444-45, 306 S.E.2d at 297.
232. Id. at 445, 306 S.E.2d at 297.
233. 423 U.S. 96 (1975).
234. 251 Ga. at 445, 306 S.E.2d at 297.
235. Id. at 445, 306 S.E.2d at 298 (quoting Michigan v. Mosley, 423 U.S. at 105-06).
236. 384 U.S. at 475 (quoting Escobedo v. Illinois, 378 U.S. 478, 490 n.14 (1964)).
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Court of Appeals, in Denney v. State,23 ' rejected appellant's contention
that his illiteracy and his embarrassment about his inability to read pre-
vented him from making an effective waiver of his right to remain si-
lent.2 Noting that police read Denney the Miranda warnings, the court
held, "'[A] showing that the defendant is illiterate... does not, without
more, show that he was incapable of understanding his Miranda rights
when they are read to him.' " 39

C. The Exclusionary Rule

In two cases decided last year, United States v. Leon2 40 and Massachu-
setts v. Sheppard,41 the United States Supreme Court gave birth to the
'good faith' exception to the exclusionary rule. In Leon, police received
information from an unproven informant that lead to the initiation of a
drug trafficking investigation.2 42 Based on this information and their own
observations, police applied for and received a warrant authorizing the
search of three residences and several automobiles for narcotics.2 43 A fed-
eral district court later granted in part defendants' motions to suppress,
ruling that the warrant was based upon insufficient probable cause, both
because of the unproven reliability of the informant and staleness of the
information.2 4 4 Justice White emphasized the majority's view that the ex-
clusionary rule is a judicially-created remedy designed to protect fourth
amendment rights, rather than an organic constitutional rule derived
from the fourth amendment itself2 45 The majority held that courts
should not apply the exclusionary rule to exclude evidence obtained by
police officers acting in reasonable reliance upon a search warrant issued
by a neutral and detached magistrate.24

In Leon's companion case, Massachusetts v. Sheppard, the Court ap-
plied the good faith exception when the issuing judge informed police of-
ficers that all necessary clerical changes on the warrant had been made.2 4

7

In this case, a need for a search warrant arose during a weekend investi-
gation of a homicide.2 4

0 Unable to find the appropriate search warrant

237. 170 Ga. App. 692, 318 S.E.2d 85 (1984).
238. Id. at 693, 318 S.E.2d at 86.
239. Id. (quoting Donaldson v. State, 249 Ga. 186, 189, 289 S.E.2d 242, 245 (1982)).
240. 104 S. Ct. 3405 (1984).
241. 104 S. Ct. 3424 (1984).
242. 104 S. Ct. at 3409-10.
243. Id. at 3410.
244. Id. at 3410-11.
245. Id. at 3412-13.
246. Id. at 3421.
247. 104 S. Ct. at 3429-30.
248. Id. at 3426-27.
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form, police used a modified form that another district had previously
employed for controlled substances. After having assured the officers that
all necessary changes in the application had been made, the issuing judge
neglected to incorporate the supporting affidavit.24 The trial judge later
held the warrant invalid as failing to particularly describe the items to be
seized.250 The United States Supreme Court, however, reversed finding
that the police officers' reliance on the warrant was objectively reasona-
ble, and therefore, the good faith exception should apply."' 1

Justices Brennan and Marshall joined in a dissenting 52 opinion to both
Leon and Sheppard. Justice Brennan wrote:

The majority ignores the fundamental constitutional importance of what
is at stake here. While the machinery of law enforcement and indeed the
nature of crime itself have changed dramatically since the Fourth
Amendment became part of the Nation's fundamental law in 1791, what
the Framers understood then remains true today-that the task of com-
batting crime and convicting the guilty will in every era seem of such
critical and pressing concern that we may be lured by the temptations of
expediency into forsaking our commitment to protecting individual lib-
erty and privacy. 52

D. Preliminary Proceedings

Grand Juries

In West v. State,'" the Supreme Court of Georgia reversed appellant's
conviction on two counts of murder and one count of armed robbery
when the court determined that women were underrepresented by 17.7%
on the grand jury that indicted him.2 5 The parties stipulated that 34.3%
of the population of Chattooga County, from which the grand jury was
selected, was female.s West alleged that this disparity violated Georgia
law2 67 in that the grand jury258 was not a "fairly representative cross sec-

249. Id. at 3427.
250. Id. at 3428.
251. Id. at 3428-29.
252. Id. at 3430 (Brennan & Marshall, JJ., dissenting).
253. Id. at 3430-31.
254. 252 Ga. 156, 313 S.E.2d 67 (1984).
255. Id. at 158, 313 S.E.2d at 69.
256. Id. at 157, 313 S.E.2d at 68-69.
257. See O.C.G.A. § 15-12-40(a)(1) (Michie 1985).
258. See Devier v. State, 250 Ga. 652, 653, 300 S.E.2d 490, 491 (1983) (court held that

O.C.G.A. § 15-12-40 (Michie 1985) is applicable to composition of grand as well as petit
juries).
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tion of the intelligent and upright citizens of the county.'" 5 The supreme
court agreed: "[W]hile precise mathematical standards for gauging dis-
parity have not been formulated, we conclude that the variance in this
case is sufficient to demonstrate a violation of the statutory fair-cross-
section requirement.

' 26
0

Bail

During the 1984 legislative session, the Georgia General Assembly
amended the Georgia Code concerning criminal procedure to deny appeal
bonds to persons convicted of certain felonies who have been sentenced to
imprisonment of seven or more years.2 During its latest session, the leg-
islature revised the list of bailable offenses, before a superior court judge
only, to include 'trafficking' in Schedule I and II controlled substances.2'

Severance

In Quick v. State,263 defendant was tried and convicted of aggravated
sodomy, public indecency, and two counts of aggravated assault arising
from three separate incidents occurring in December 1981.2" The trial
court denied defendant's motion to sever trial of these offenses.26 The
Georgia Court of Appeals held:

Offenses may .. .be joined for trial when they are based (1) "on the
same conduct" or (2) "on a series of acts connected together" or (3) on a
series of acts "constituting parts of a single scheme or plan". . . . If the
offenses are joined for any of these three reasons, the defendant does not
have an automatic right of severance; instead, the trial judge may grant
severance if it is necessary "to achieve a fair determination of the defen-
dant's guilt or innocence of each offense."' "

Finding sufficient evidence of "a series of connected acts," 67 to authorize
a single trial of the five counts charged in the indictment, the court of
appeals ruled that the trial court did not abuse its discretion in denying

259. 252 Ga. at 157, 313 S.E.2d at 68. See O.C.G.A. § 15-12-40(a)(1) (Michie 1985).
260. 252 Ga. at 158, 313 S.E.2d at 69.
261. O.C.G.A. § 17-6-1(d) (Michie Supp. 1985).
262. Id. § 17-6-1(a) (Michie Supp. 1985).
263. 166 Ga. App. 492, 304 S.E.2d 916 (1983).
264. Id. at 492, 304 S.E.2d at 918.
265. Id. at 495, 304 S.E.2d at 920.
266. Id. at 494-95, 304 S.E.2d at 920 (quoting Haisman v. State, 242 Ga. 896, 900, 252

S.E.2d 397, 400 (1979), summarizing ABA ADVISORY COMMITTE ON THE CRIMINAL TRIAL,

STANDARDS RELATING TO JOINDER AND SEVERANCE §§ 1.1, 2.2 (1968)).
267. 166 Ga. App. at 495, 304 S.E.2d at 920.
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defendant's motion.26
9

Under Georgia law, the confession of one joint offender, made after the
criminal enterprise has ended, is admissible only against its author, and
not against a codefendant who does not testify at trial.20 In Matthews v.
State, 70 the Georgia Court of Appeals concluded that defendant's motion
to sever was properly denied. 71 In this case, police apprehended Mat-
thews and a confederate after they were discovered burglarizing a busi-
ness establishment.2 7 Each signed a written confession that was offered
at trial against the other.27 The court ruled that it was not error for the
trial court to refuse to sever the trial of defendants in this instance be-
cause each codefendant's confession was supported by the other's, and
therefore, no violation, as defined in Bruton v. United States, was
present.2

7 1

Discovery

Justice Gregory discussed the Georgia statute governing the discovery
of scientific report 27 5 in Law v. State.27' Defendant was convicted of pos-
session of a controlled substance identified as cocaine. 277 As provided for
by law, he filed a written request for scientific reports five days prior to
trial. The prosecuting attorney requested that the testing be expedited,
but, despite this request, testing was not completed until two days before
trial.278 Due to the brief period available for testing, a written report was
not prepared.

2 7 9

The Georgia Supreme Court held: "The defendant is entitled to have
the [scientific report] at least ten days prior to trial. If ten days are not
available, the defendant is entitled to the document within a reasonable
time and may be entitled to a continuance or a recess . "... ,,20 The court
noted that only when the State fails to produce the report altogether is
its exclusion mandated.28 Finding that in this case there was no written
scientific report in the State's possession, the court concluded that there

268. Id.
269. O.C.G.A. § 24-3-52 (Michie 1982); see Bruton v. United States, 391 U.S. 123 (1968).
270. 167 Ga. App. 28, 305 S.E.2d 846 (1983).
271. Id. at 29, 305 S.E.2d at 848.
272. Id. at 28, 305 S.E.2d at 847.
273. Id. at 28-29, 305 S.E.2d at 848.
274. Id. at 30, 305 S.E.2d at 848 (citing Bruton v. United States, 391 U.S. 123 (1968)).
275. O.C.G.A. § 17-7-211 (Michie 1982).
276. 251 Ga. 525, 307 S.E.2d 904 (1983).
277. Id. at 525, 307 S.E.2d at 904.
278. Id. at 526, 307 S.E.2d at 905.
279. Id.
280. Id. at 528, 307 S.E.2d at 906.
281. Id.
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was no obligation to produce the results of the State's tests."'

Double Jeopardy

In Williams v. State,28s police discovered cocaine and marijuana in the
glove compartment of defendant's vehicle.28 Williams was arrested and
taken to the police station where two bags of marijuana fell out of his
pants' leg.2s A two-count indictment for possession of controlled sub-
stances with the intent to distribute was issued:2 "s Count One for posses-
sion of marijuana s 7 and Count Two for possession of cocaine.288 The state
agreed that the marijuana from defendant's pants' leg amounted to less
than one ounce, possession of which is a misdemeanor. 28s

Williams was tried before a jury and, while the jury was unable to reach
a verdict on the cocaine charge, it did return a written verdict of guilty
regarding possession of the marijuana that fell from the pants' leg. 29

Rather than seek clarification of the verdict or require the jury to deliber-
ate further, the trial judge declared a mistrial.21 On appeal, Williams ar-
gued that retrial was barred by the doctrine of former jeopardy.2 2

The Georgia Court of Appeals disagreed, holding that "a retrial after
mistrial caused by the failure of the jury to reach a verdict does not con-
stitute double jeopardy under the doctrine of 'manifest necessity'
.... ,,o Judge Beasley, concurring specially, noted that, but for the in-
complete verdict on the marijuana count, retrial would have been barred
because the "accused [would have been] formerly prosecuted for the same
crime upon the same material facts ... "2" Invoking the doctrine of
manifest necessity,295 Judge Beasley concluded that although jeopardy

282. Id.
283. 173 Ga. App. 207, 325 S.E.2d 783 (1984).
284. Id. at 208, 325 S.E.2d at 785.
285. Id.
286. Id. at 207, 325 S.E.2d at 785.
287. See O.C.G.A. § 16-13-30(j) (Michie Supp. 1985).
288. See id. § 16-13-30(b) (Michie 1984 & Supp. 1985).
289. 173 Ga. App. at 210 n.1, 325 S.E.2d at 787 n.1 (citing O.C.G.A. § 16-3-2(b) (Michie

1984)).
290. 173 Ga. App. at 209, 325 S.E.2d at 786.
291. Id.
292. Id.
293. Id. (quoting Phillips v. State, 238 Ga. 632, 633, 235 S.E.2d 12, 14 (1977)).
294. 173 Ga. App. at 211, 325 S.E.2d at 787 (Beasley, J., concurring specially) (citing

O.C.G.A. § 16-1-8(a) (Michie 1984)).
295. This doctrine was defined by the Court in United States v. Perez, 22 U.S. (9

Wheat) 579 (1824), when the court held that: "[TIhe law has invested courts of justice
with the authority to discharge a jury from giving any verdict, whenever, in their opinion,
taking all the circumstances into consideration, there is a manifest necessity for the act, or
the ends of public justice would otherwise be defeated." Id. at 580.
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had attached, the trial court did not abuse its discretion in declaring a
mistrial and, therefore, retrial was permissible.29

E. Trial

Conduct of Trial Generally

Statutory Developments. State legislators have taken steps to pro-
tect children called to testify in criminal trials concerning sexual offenses.
Under a newly enacted provision,5 7 the trial court is required to clear the
courtroom of all spectators, with certain exceptions, ' " when a person
under the age of sixteen testifies regarding a sex offense. Additionally,
under a newly enacted provision,2" the court may order, under appropri-
ate circumstances, 300 that the testimony of a child fourteen years of age or
younger be televised out of open court.

Impermissible Judicial Comment. In two recent cases, the Georgia
Court of Appeals reversed appellants' convictions when the trial judges
improperly expressed opinions on the ultimate issues in the cases before
them. In Dean v. State,30 1 the trial court stated at the conclusion of a
'Jackson v. Denno,'30" hearing that: "[I]t appears to the Court that,
from a legal standpoint, the Officer did comply with the constitution and
the statute in advising [defendant] of those notices required by law
. ... M03 In Sweat v. State,'" the trial court stated in its charge to the
jury in a prosecution for driving under the influence of alcohol, that the
blood-alcohol test results had "shown the defendant to be .19 grams of
alcohol."'' 5 In both cases, the court of appeals concluded that the trial
judge's comments constituted prejudicial error requiring reversal of the

296. 173 Ga. App. at 211, 325 S.E.2d at 787.
297. O.C.G.A. § 17-8-54 (Michie Supp. 1985).
298. Id. "[E]xcept parties to the cause and their immediate families or guardians, attor-

neys and their secretaries, officers of the court, jurors, newspaper reporters or broadcasters,
and court reporters." Id.

299. Id. § 17-8-55 (Michie Supp. 1985).
300. Id. This section provides:

The Court may grant an order to televise testimony... only if it finds that:
(1) The victim of the offense is a child 14 years of age or younger;
(2) There is a substantial likelihood that such child will suffer severe emotional

or mental distress if required to testify in open court; and
(3) The rights of the defendant will not be unduly prejudiced thereby.

Id.
301. 168 Ga. App. 172, 308 S.E.2d 434 (1983).
302. See Jackson v. Denno, 378 U.S. 368 (1964).
303. 168 Ga. App. at 174, 308 S.E.2d at 437. See O.C.G.A. § 17-8-55 (Michie 1982).
304. 173 Ga. App. 441, 326 S.E.2d 809 (1985).
305. Id. at 441, 326 S.E.2d at 809.
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convictions below.30
Judicial Discretion. In Pike v. State,s7 the Georgia Court of Appeals

ruled that it was reversible error for the trial court to force the defendant
to appear for trial in "prison garb."' 08 Judge Banke, dissenting, rejected
appellant's assertion that he was forced to wear prison clothes at
trial: "The record is quite clear that the defendant was wearing blue
jeans and a light blue shirt without any markings or identification of any
kind. Such attire is worn by millions of people everyday."'80 '

The Georgia Supreme Court agreed with Judge Banke and held that
since the clothing worn by Pike did not exhibit any of the markings com-
monly associated with prison clothing, the trial court's ruling was not er-
ror.310 Justice Hill also noted that even if the jury had recognized defen-
dant's clothing as prison garb, the trial court's ruling, while erroneous,
would be harmless. 11

The Georgia Supreme Court addressed the issue of the criminal defen-
dant's right to be present during trial in State v. Fletcher.312 During the
State's voir dire, defendant became disruptive and violent, overturning
counsel's table and struggling with a detective who was a prosecution wit-
ness. 31 The court ordered Fletcher removed from the courtroom and con-
tinued with voir dire. His motion for a mistrial was denied, and the jury
was dismissed until the following day. 14 The next morning, before bring-
ing the jury in, the court informed Fletcher that he would not be permit-
ted to remain in the courtroom.8 1' The trial commenced and during the
testimony of the State's sixth and final witness, the court conducted a
'Jackson v. Denno' s e hearing, and Fletcher was called to testify. 17 The
court informed defendant at the conclusion of the hearing that because
his conduct was proper, he would be allowed to remain in the courtroom
provided that he did not become violent or disruptive 81

8

Fletcher's conviction was reversed by the Georgia Court of Appeals,8 '

306. Id.; 168 Ga. App. at 176, 308 S.E.2d at 437-38.
307. 169 Ga. App. 358, 312 S.E.2d 808 (1983), rev'd, 253 Ga. 304, 320 S.E.2d 355 (1984).
308. 169 Ga. App. at 358, 312 S.E.2d at 809.
309. Id. at 361, 312 S.E.2d at 811 (Banke, J., dissenting).
310. State v. Pike, 253 Ga. 304, 307-08, 320 S.E.2d 355, 358 (1984).
311. Id. at 308, 320 S.E.2d at 358.
312. 252 Ga. 498, 314 S.E.2d 888 (1984).
313. Id. at 498, 314 S.E.2d at 889.
314. Id. at 499, 314 S.E.2d at 889.
315. Id.
316. See supra note 302.
317. 252 Ga. at 499, 315 S.E.2d at 889.
318. Id.
319. Fletcher v. State, 168 Ga. App. 521, 309 S.E.2d 824 (1983), aff'd, 252 Ga. 498, 314

S.E.2d 888 (1984).
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holding that while the initial removal of defendant was proper, the trial
court erred in refusing to permit him to remain in the courtroom the fol-
lowing day for virtually all of the State's case.320 Affirming the court of
appeals' ruling, Justice Clarke noted that defendant's disruptive behavior
did not amount to a continuing waiver of his right to be present at
trial: "In the present case there was no warning or cautionary instruc-
tion given to Fletcher on the consequences of his disruptive behavior, nor
was he informed of the right to return to the courtroom upon a showing
of proper conduct. 8

1
21 The trial court's failure to warn defendant that his

disruptive behavior would result in his removal from court did not meet
the requirements of Illinois v. Allen 2

2 and, therefore, required reversal of
his conviction.322

The Prosecution: Prosecutorial Misconduct

The Georgia Court of Appeals condemned an assistant district attor-
ney's ploy used during closing argument in Burns v. State3 2' as
"prosecutorial gamesmanship13 2' yet held that the trial court did not err
in refusing to grant defendant's extraordinary motion for new trial.32

Having adopted a technique of a noted trial attorney, the prosecutor ar-
ranged to have a fire siren sound during his closing argument.3 2

7 Noting
that "[tihe responsibility of a public prosecutor differs from that of the
usual advocate; his duty is to seek justice, not merely to convict, 32 the
court held that the ploy had no "dramatic effect," 2' and the lower court's
denial of defendant's motion was not an abuse of discretion. 3

The court of appeals reached a similar result in Williams v. State,"'
when it held that the trial court did not abuse its discretion in denying
defendant's motion for mistrial when, during closing argument, the prose-
cutor referred to specific instances of police officers having been killed
while attempting to effect arrests.3"2 Williams was stopped by police for a
traffic violation. As the officer approached, Williams drew a gun and fired

320. Fletcher v. State, 168 Ga. App. 521, 523, 309 S.E.2d 824, 825 (1983).
321. 252 Ga. at 500, 314 S.E.2d at 890.
322. 397 U.S. 337 (1970).
323. 252 Ga. at 501, 314 S.E.2d at 891.
324. 172 Ga. App. 645, 324 S.E.2d 197 (1984).
325. Id. at 647, 324 S.E.2d at 198.
326. Id. at 647, 324 S.E.2d at 199.
327. Id. at 646, 324 S.E.2d at 198.
328. Id. at 647, 324 S.E.2d at 198 (quoting GEoRGIA Rums EC 7-13, 252 Ga. 571, 620

(1984)).
329. 172 Ga. App. at 647, 324 S.E.2d at 198.
330. Id. at 647, 324 S.E.2d at 199.
331. 172 Ga. App. 682, 324 S.E.2d 544 (1984).
332. Id. at 682, 324 S.E.2d at 544-45.
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twice at the officer and once at one of the patrol car's tires. He then es-
caped in his own vehicle.3 33 Noting that the evidence against Williams
was overwhelming, the court concluded that it was highly probable that
the prosecutor's comments did not contribute to the jury's verdict.33

The Defense

The Right to Counsel. The Georgia Supreme Court held in Johnson
v. State 3* that a suspect's simple refusal to sign a waiver of constitu-
tional rights form was "an ambiguous act, at best"33 and, therefore, in-
sufficient to invoke the protections afforded under Miranda.3 3

7 A police
officer advised Johnson, a murder suspect, of his constitutional rights and
asked him to sign a waiver form so that interrogation could begin. John-
son refused.'" Approximately one hour later, a second police officer in-
formed the suspect of his rights and asked him to sign a waiver form.
Johnson signed the waiver and stated that the shooting was accidental.33 9

At trial, both the waiver form and the second officer's testimony relating
to Johnson's admission were allowed into evidence.3 40 Justice Smith, writ-
ing for the supreme court said: "Without an oral or written request [for
counsel], Johnson did not invoke his Fifth Amendment right to the pres-
ence of an attorney during custodial interrogation and police did not use
the guise of clarifying his wishes as a device to elicit an admission. 3 4

1

In Souder v. State,'34 the Georgia Court of Appeals rejected appellant's
contention that the trial court improperly admitted into evidence a con-
fession that police obtained from appellant after he had stated that he
wished to speak with his family, a codefendant, or an attorney after police
informed him of his constitutional rights. 3 Police arrested Souder and a
companion, McLeod, for possession of narcotics. After his arrest, police
read Souder his Miranda rights and, after some discussion, Souder termi-
nated the interview by expressing his desire to speak with family mem-
bers, McLeod, or an attorney.14 The police returned Souder to the jail
cell he shared with McLeod. The following morning, police again in-

333. Id. at 682, 324 S.E.2d at 544.
334. Id. at 682, 324 S.E.2d at 545.
335. 251 Ga. 62, 303 S.E.2d 7 (1983).
336. Id. at 63, 303 S.E.2d at 8.
337. Id. (citing Miranda v. Arizona, 384 U.S. 436 (1966)).
338. 251 Ga. at 62, 303 S.E.2d at 7.
339. Id.
340. Id.
341. Id. at 63, 303 S.E.2d at 8.
342. 170 Ga. App. 413, 317 S.E.2d 251 (1984).
343. Id. at 414, 317 S.E.2d at 253.
344. Id.
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formed Souder of his rights and questioned him. During the course of
interrogation Souder confessed. 4 Emphasizing that police had honored
Souder's request by terminating interrogation and allowing him to speak
with McLeod before further questioning,3" the court held that "the 'sig-
nificant event' of Miranda and Edwards, the assertion of the right to
have counsel present during questioning, was not reached"3 7 and the use
of the confession, therefore, was permissible.348

The United States Supreme Court recently modified the standard for
measuring the effectiveness of counsel in Strickland v. Washington.34

The Court held that in order for a criminal defendant to successfully
challenge the effectiveness of counsel, he must show, considering all of the
circumstances, that his attorney's performance fell below an objective
standard of reasonableness and so prejudiced him that he was denied his
right to a fair trial.85 0 In addition, defendant must show that the
prejudice inuring from counsel's ineffectiveness was such that there would
be a "reasonable probability that, but for counsel's unprofessional errors,
the result of the proceeding would have been different."'81

The Georgia Supreme Court applied the Strickland standard in Smith
v. Francis,3 5 2 and concluded that Smith failed to adequately support his
claim of ineffective assistance of counsel by demonstrating prejudice that
would create a reasonable probability of a different outcome.353 Evaluat-
ing counsel's conduct from this perspective at the time of trial, and in
light of the circumstances of the case,35 the court found that counsel's
decision to assert an insanity defense to charges of murder and armed
robbery was not unreasonable.3 5 5

In Hughes v. State,s" the Georgia Court of Appeals overturned appel-
lant's conviction of two counts of pointing a gun at another 67 when the
trial court refused to grant even a brief recess to allow counsel, appointed
sua sponte by the court, to interview his client.8" The court stated that:

345. Id.
346. Id. at 415, 317 S.E.2d at 253.
347. Id. (citing Miranda v. Arizona, 384 U.S. 436 (1966) and Edwards v. Arizona, 451

U.S. 477 (1981)).
348. 170 Ga. App. at 415, 317 S.E.2d at 253.
349. 104 S. Ct. 2052 (1984).
350. Id. at 2064,.
351. Id. at 2068.
352. 253 Ga. 782, 325 S.E.2d 362 (1985).
353. Id. at 784, 325 S.E.2d at 363.
354. The court noted that Smith's attorney was faced with a not guilty plea, a confes-

sion, and a witness who could positively identify defendant. Id. at 784, 325 S.E.2d at 364.
355. Id.
356. 168 Ga. App. 413, 309 S.E.2d 409 (1983).
357. See O.C.G.A. § 16-11-102 (Michie 1984).
358. 168 Ga. App. at 414, 309 S.E.2d at 410.
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Benefit of counsel either means something or it means nothing. The
promise of assistance of counsel but at the same time rendering the ser-
vice ineffective is "to keep the word of promise to the ear but break it to
our hope". . . . [U]ndue haste in the administration of criminal justice
is quite as much to be condemned as unnecessary delay.8 9

Insanity Defenses. As of July 1, 1985, Georgia law requires that when
a defendant properly raises insanity as a defense to criminal charges, the
trial court is required to appoint at least one psychologist or psychiatrist
to examine the defendant and to testify at trial."8 The Georgia General
Assembly also amended the existing law to provide for commitment of
persons found guilty but mentally ill.361

By statute, a criminal defendant who asserts a defense of insanity362

may be found "guilty but mentally ill."'s1 In Kirkland v. State,3 " the
Georgia Court of Appeals affirmed the trial court's finding that defendant
was guilty but mentally ill in light of uncontradicted expert testimony to
the effect that she suffered from 'psychogenic fugue,' a form of multiple
personality disorder."s While accepting the premise that defendant suf-
fered from psychogenic fugue at the time of the bank robberies for which
she was being tried, the trial court ruled "the personality (be she Phyllis
or Sharon, or both) who robbed the banks did so with rational, purposeful
criminal intent and with knowledge that it was wrong. ' '

36

The 'guilty but mentally ill' standard recently survived a constitutional
challenge on vagueness grounds in Worthy v. State 67 in which the Geor-
gia Supreme Court acknowledged that the term 'mentally ill' in the stat-
ute was not a "model of specificity, ' '

13 and held the definition sufficient
to inform the jury of the meaning of the term.36" The court rejected a
similar constitutional argument on due process and equal protection
grounds in Cooper v. State.370

In Spivey v. State,87
1 appellant challenged the trial court's charge that

if the jury believed "'beyond a reasonable doubt under the evidence and

359. Id. at 415, 309 S.E.2d at 411 (quoting McArver v. State, 114 Ga. 514, 516, 40 S.E.
779, 780 (1902)).

360. O.C.G.A. § 17-7-130.1 (Michie Supp. 1985).
361. Id. § 17-7-131(g)(2)-(4), (i) (Michie Supp. 1985).
362. O.C.G.A. § 16-3-2 (Michie 1984).
363. O.C.G.A. § 17-7-131(b)(1)(D) (Michie Supp. 1985).
364. 166 Ga. App. 478, 304 S.E.2d 561 (1983).
365. Id. at 479, 304 S.E.2d at 563.
366. Id. at 482, 304 S.E.2d at 565.
367. 253 Ga. 661, 324 S.E.2d 431 (1985).
368. Id. at 666, 324 S.E.2d at 436.
369. Id. at 666-67, 324 S.E.2d at 436.
370. 253 Ga. 736, 738, 325 S.E.2d 137, 139 (1985).
371. 253 Ga. 187, 319 S.E.2d 420 (1984).

1985]



212 MERCER LAW REVIEW [Vol. 37

the court's instructions that the defendant is guilty and was mentally ill
at the time of the commission of the offense,' then the jury would be
authorized to find [defendant] guilty but mentally ill."'3 7' The Georgia Su-
preme Court rejected Spivey's argument that the trial court's charge un-
constitutionally shifted the burden of proving the insanity defense to de-
fendant.1 3 The Court stated:

In Georgia, proof of sanity is not an element of the prosecution's case
and the defendant bears the burden of persuasion on that issue .... It
is equally clear that mental illness is not an element of the underlying
offense .... The statutory provision that such mental illness be proved
beyond a reasonable doubt is not constitutionally infirm.3 7'

Entrapment. In Keaton v. State,3 7 5 the trial court's charge on entrap-
ment read in part: "If an officer acts in good faith in the honest belief
that the defendant is engaged in unlawful conduct of which the offense
charged is a part, . . . the defense of entrapment is without merit."37 6

Keaton argued that this portion of the charge erroneously caused the jury
to focus on the subjective state of mind of the police officer, rather than
on defendant's predisposition, if any, to commit the charged offense.37 7 In
Georgia, the entrapment defense consists of three distinct elements: (1)
the idea for the commission of the crime must originate with the state
agent; (2) the crime must be induced by the agent's undue persuasion,
incitement, or deceit; and (3) the defendant must not be predisposed to
commit the crime.3 7 8 As in other states, proof of defendant's 'innocent'
state of mind is essential to the maintenance of a successful entrapment
defense in Georgia. The government agent's subjective state of mind,
therefore, is not relevant to the determination of whether the crime was
induced by "undue persuasion, incitement or deceitful means. 3 7 9

In Epps v. State,380 defendant objected to a jury charge that it is not
entrapment "where officers merely furnish an opportunity to a criminal
who is ready and willing to commit an offense."" 1 This instruction is
taken from the pattern instruction of the superior court criminal jury in-
structions." 2 Although the court found no reversible error with this

372. Id. at 188, 319 S.E.2d at 425.
373. Id. at 188-89, 319 S.E.2d at 425-26.
374. Id. at 189, 319 S.E.2d at 425-26.
375. 253 Ga. 70, 316 S.E.2d 452 (1984).
376. Id. at 71, 316 S.E.2d at 454.
377. Id.
378. Id. at 71-72, 316 S.E.2d at 454 (citing O.C.G.A. § 16-3-25 (Michie 1984)).
379. 253 Ga. at 72, 316 S.E.2d at 454-55.
380. 168 Ga. App. 79, 308 S.E.2d 234 (1983).
381. Id. at 80, 308 S.E.2d at 236 (emphasis in original).
382. Id.
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charge, it said that the selection of the word 'criminal' was inappropriate
when referring to a defendant because it connotes a criminal predisposi-
tion." ' The Court held that while the wording of the charge was inappro-
priate, the charge itself was a correct statement of the law and no revers-
ible error was found."

The Jury

Jury Instructions. In State v. Braddy,"5 a divided supreme court af-
firmed the court of appeals' reversal of defendant's conviction on two
grounds of theft by receiving. " ' At trial, defendant testified that he was
an active church member, taught Sunday school, was an associate minis-
ter of youth at his church, and never had been charged with or convicted
of a crime. 57 Defendant submitted a written jury charge on good charac-
ter evidence that the trial court refused to read to the jury. The trial
court ruled that while defendant's testimony placed his character in issue,
it did not relate to his general reputation in the community and, there-
fore, would not support the request to charge.$

Judge Birdsong, writing for the Georgia Court of Appeals in Braddy v.
State,38" highlighted the distinction between admissibility and threshold
requirements when the defendant attempts to establish good character
through a third party and when he introduces it through his own testi-
mony: "[A) defendant may place his character in evidence (through a
third party) by testimony as to his reputation in the community in which
he lives . . . . However, it is clear that a less stringent rule applies where
it is the testimony of the defendant himself that introduces the issue. ' ' 90
The Supreme Court of Georgia affirmed and stated that when the defen-
dant testifies concerning such activities on direct examination:

[Hie provides the state with an opportunity to thoroughly cross-examine
him as to the subject of his direct testimony .... As a defendant's testi-
mony as to his past conduct is relevant to his character... and allows
the state to bombard the jury with evidence of the defendant's bad char-
acter when such evidence exists, we find that such testimony may raise
[the issue of] the defendant's good character for the purpose of proving
the defendant's innocence."91

383. Id.
384. Id.
385. 254 Ga. 366, 330 S.E.2d 338 (1985).
386. Id. at 366, 330 S.E.2d at 339.
387. Id.
388. Id.
389. 172 Ga. App. 386, 323 S.E.2d 219 (1984), aff'd, 254 Ga. 366, 330 S.E.2d 338 (1985).
390. 172 Ga. App. at 388, 323 S.E.2d at 221.
391. 254 Ga. at 367, 330 S.E.2d at 339.
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The court of appeals reversed appellant's conviction on two counts of
cruelty to children and one count of simple battery in Owens v. State,3 02

holding that the trial judge erred in instructing the jury that a person
may commit simple battery either by intentionally making physical con-
tact of an insulting or provoking nature with the person of another or by
intentionally causing physical harm to another.3

9 The indictment alleged
that Owens "did intentionally cause physical harm [to the victim] by
grabbing her about the neck and choking her."3 94 The court stated that
while it is usually not grounds for a new trial for the court to charge the
jury with the entire code section, when only a portion of the section ap-
plies, it is error to instruct the jury that the offense charged may be com-
mitted in more than one manner when only one manner is alleged in the
indictment.3 95 Thus, the trial court's failure to limit the jury's delibera-
tion to the manner alleged in the indictment was held to be reversible
error.""

The 'Allen Charge', which takes its name from the United States Su-
preme Court's decision in Allen v. United States,"" allows the trial court
to instruct deadlocked juries in an effort to allow them to render a ver-
dict. The difficulty of determining whether a particular 'Allen Charge' is
unduly coercive has spawned considerable criticism of this practice.398

In McMillan v. State,3 " the Georgia Supreme Court held that the trial
court's charge to the deadlocked jury that "I feel like there is enough
evidence in this case for you to reach a verdict one way or the other"'4°

was so coercive that the charge would cause a juror to "abandon an hon-
est conviction for reasons other than those based upon the trial or the
arguments of other jurors."401 Focusing on the circumstantial nature of
the evidence and the fact that the jury remained deadlocked after five
hours of deliberation, the court concluded that the trial court's comments
constituted an impermissible expression of opinion by the court and re-
versal, therefore, was mandated. 4 2

Georgia law requires the trial court to impose a sentence of life impris-
onment when a jury, considering the death penalty, cannot reach a unani-

392. 173 Ga. App. 309, 326 S.E.2d 509 (1985).
393. Id. at 312, 326 S.E.2d at 512; see O.C.G.A. § 16-5-23 (Michie 1984).
394. 173 Ga. App. at 312, 326 S.E.2d at 512.
395. Id.
396. d. at 312, 326 S.E.2d at 512-13.
397. 164 U.S. 492 (1896).
398. E. Davirr & C. BLACKMAR, FEDERAL JURY AND PRACTICE INSTRUCTIONS § 5.22 (3d ed.

1977).
399. 253 Ga. 520, 322 S.E.2d 278 (1984).
400. Id. at 523, 322 S.E.2d at 281.
401. Id.
402. Id.
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mous decision.4 0 3 In Legare v. State,4" 4 a jury found appellant guilty of
armed robbery, burglary, and malice murder, and authorized the death
penalty after the court instructed the jury during the sentencing phase of
trial that "[tlhis case must be decided by some Jury selected in the same
manner this Jury was selected and there is no reason to think a Jury
better qualified than you will ever be chosen."'05

The Georgia Supreme Court held that the 'Allen Charge' that the court
gave during the sentencing phase of trial, was an incorrect statement of
the law and, therefore, constituted reversible error.4

0' The court stated:

The import of this charge was that if the jury did not render a unani-
mous verdict, another jury would have to be empanelled and another
sentencing trial held. That is not the law in death penalty cases. Rather,
our death penalty statute provides that if the jury considering the death
penalty cannot reach unanimity as to whether to recommend life or
death, the court shall sentence the defendant to life imprisonment 07

Juror Misconduct. In Baldwin v. State,4" the Georgia Supreme
Court considered the question of whether the trial court abused its dis-
cretion in overruling the defendant's motion for a mistrial when some
members of the jury attended final argument of another case while Bald-
win's trial was recessed. 4" Baldwin, charged with two homicides, asserted
an insanity defense at trial and the jury found him guilty, but mentally
ill. °1 0 Before rendering a verdict and during recess in his trial, several ju-
rors attended the closing arguments in another criminal trial in which
defendant had asserted an insanity plea.4 1 Defense counsel moved for
mistrial on the ground that the juror's exposure to closing argument in
the other case improperly influenced the jury's deliberations and, there-
fore, constituted juror misconduct. 4 1

1 The Georgia Supreme Court, re-
jected Baldwin's argument, holding, without elaboration, that the trial
court did not abuse its discretion in refusing to declare a mistrial." 3

403. O.C.G.A. § 17-10-31 (Michie 1982).
404. 250 Ga. 875, 302 S.E.2d 351 (1983).
405. Id. at 876, 302 S.E.2d at 352-53.
406. Id. at 876-77, 302 S.E.2d at 353; cf. Spalding v. State, 232 Ga. 411, 414, 207 S.E.2d

43, 46 (1974) ('Allen Charge' given during guilt phase jury deliberations not constitutionally
infirm).

407. 250 Ga. at 877, 302 S.E.2d at 353.
408. 253 Ga. 721, 325 S.E.2d 128 (1985).
409. Id. at 724, 325 S.E.2d at 130-31.
410. Id. at 721, 325 S.E.2d at 129.
411. Id. at 724, 325 S.E.2d at 130-31.
412. Id.
413. Id. at 724, 325 S.E.2d at 131.
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F. Post Conviction Procedure

Sentencing-Death Penalty

Georgia law414 provides that the death sentence cannot be imposed ab-
sent a showing of at least one of the statutorily defined aggravating cir-
cumstances. 415 In Whittington v. State,'1 the Supreme Court of Georgia
overturned imposition of the death sentence when the jury erroneously
found two aggravating circumstances 17 after the defendant's conviction
for the murder of her lover's wife.41 In the first instance, the jury found
that the nature of the crime, for which the jury had adjudged defendant
guilty, evidenced torture or depravity of mind.49 The court ruled that
due to the absence of evidence of sexual, psychological, or physical abuse,
the jury's finding was erroneous.42 0 The jury also found that defendant
committed the murder in question "as an agent or employee of another
person.' 42 1 The court ruled that there was no evidence that defendant
acted as the agent or employee of her codefendant, 24

2 even though, as
Justice Weltner pointed out in his dissenting opinion, defendant was
"'one who acts for another.' "428

The jury imposed two death sentences in Putman v. State424 for a
double murder that occurred during the commission of an armed rob-
bery.2 5 The Georgia Supreme Court, in reviewing the multiple death pen-
alties, referred to the doctrine of "mutually supporting aggravating cir-
cumstances"'42 that precludes the imposition of two death sentences if
the sole aggravating circumstance is that defendant committed a double
murder.4 7 In Putman, however, an independent statutory aggravating

414. O.C.G.A. § 17-10-30 (Michie 1982).
415. For a complete discussion of statutory aggravating circumstances and the United

States Supreme Court's ruling in Zant v. Stephens, 462 U.S. 862 (1983), see Note, Statutory
Aggravating Circumstances and the Death Penalty: What Lies Beyond the Threshold Af-
ter Zant v. Stephens?, 35 MEtcz L. Rzv. 1443 (1984).

416. 252 Ga. 168, 313 S.E.2d 73 (1984).
417. Id. at 179, 313 S.E.2d at 82.
418. Id. at 178, 313 S.E.2d at 82. The evidence at trial established that the victim did

not die immediately after being shot, and that defendant committed the crime at her lover's
request.

419. Id. at 178, 313 S.E.2d at 81.
420. Id. at 179, 313 S.E.2d at 82.
421. Id. at 178, 313 S.E.2d at 81.
422. Id.
423. Id. at 181, 313 S.E.2d at 83 (Weltner, J., dissenting) (quoting Castell v. State, 250

Ga. 776, 794, 301 S.E.2d 234, 250 (1983)).
424. 251 Ga. 605, 308 S.E.2d 145 (1983).
425. Id. at 613, 308 S.E.2d at 152.
426. Id. at 614, 308 S.E.2d at 152.
427. Id. at 614, 308 S.E.2d at 153.
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circumstance (armed robbery) was present, and the court held that multi-
ple death penalties, therefore, were authorized."

Under Georgia law, the trial court must instruct the jury to consider
mitigating and aggravating circumstances authorized by statute and sup-
ported by the evidence.429 In Legare v. State,'0 the Supreme Court of
Georgia ruled that the trial court's charge to the jury that "[y]ou may not
and should not ... render a verdict in this case upon sympathy for either
party or prejudice against either party. Any verdict you return must be
supported by evidence.., without in any way being affected by either
sympathy or prejudice,' 3 1 was improper because it was likely to confuse
the jury and cause it to disregard mitigating factors.'42

In Smith v. Francis,'43 the Georgia Supreme Court held that the trial
court was not required to explain mitigating circumstances and their
function in the jury deliberation."s' Noting that in Georgia, juries may
withhold the death penalty for any reason, the court concluded that in-
forming the jury that it should consider mitigating circumstances in its
deliberations was sufficient.' 85

Probation

In Helton v. State,46 the Georgia Court of Appeals held that a court
cannot revoke probation for violation of the terms and conditions if the
court did not set any terms or conditions.'3 7 The trial court gave appel-
lant, who pleaded guilty to burglary, a five-year probated sentence under
the Georgia First Offender's Act." Subsequently, the court instituted
probation revocation proceedings. The court found that Helton had vio-
lated the terms of his probation and sentenced him to serve five years
with all but the first three months on probation.' 3 ' The court's order cre-
ating this second probation did not set forth the terms and conditions of
the probation.

Thereafter, Helton was again brought before the court, which found
that he had violated state law, and, thereafter, revoked his probation.440

428. Id.
429. O.C.G.A. § 17-10-30(b) (Michie 1982).
430. 250 Ga. 875, 302 S.E.2d 351 (1983).
431. Id. at 878, 302 S.E.2d at 353-54.
432. Id. at 878, 302 S.E.2d at 354.
433. 253 Ga. 782, 325 S.E.2d 362 (1985).
434. Id. at 786-87, 325 S.E.2d at 365.
435. Id. at 785-86, 325 S.E.2d at 365-66.
436. 166 Ga. App. 565, 305 S.E.2d 27 (1983).
437. Id. at 566, 305 S.E.2d at 28.
438. O.C.G.A. § 42-8-60 (Michie 1985).
439. 166 Ga. App. at 565, 305 S.E.2d at 28.
440. Id.
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Helton objected, and the court of appeals agreed that the trial court
could not revoke probation for violation of terms and conditions when the
court set no terms or conditions in its probation order.44 The court
stated: "To deprive a defendant of his liberty upon the theory that he
has violated rules and regulations prescribed in his sentence, when no
rules, regulations, conditions, limitations, or restrictions were imposed by
such sentence, would deprive the defendant of 'due process of law.' 442

Last year, in Massey v. Meadows," s the Supreme Court of Georgia re-
versed its holdings in Sabel v. State4 44 and Hunter v. Dean"4 6 by stating
that when a court makes payment of a fine a condition precedent to pro-
bation, the court may not revoke probation simply because of a defen-
dant's failure to pay, unless the State shows that failure to pay the fine in
full, or in part, was willful.4 4 The trial court sentenced Meadows to pay a
fine of $600 after accepting his guilty plea to a charge of driving under
the influence of alcohol.4 4 Meadows failed to pay the fine on the day of
sentencing, and the trial court revoked the probation and ordered him
committed to jail. 48 Reviewing the habeas court's granting of Meadows'
application for writ of habeas corpus, the supreme court held that since
the State failed to show that defendant's failure to pay the fine was will-
ful, or that other punishments were inadequate, revocation of probation
violated the requirements of Bearden v. Georgia,4 4 9 and, therefore, was
unconstitutional.

4
50

G. Appellate Procedure

Under the United States Supreme Court's holding in Anders v. Califor-
nia,4 5

1 an attorney appointed to pursue an appeal in state courts who
finds that the appeal is wholly frivolous, after a conscientious examina-
tion of the record, may inform the court of this fact and move to with-
draw from representation. 52 Prior to withdrawal, however, appointed
counsel must submit a brief referring to anything in the record that ar-

441. Id. at 566, 305 S.E.2d at 28.
442. Id. (quoting Hinton v. State, 127 Ga. App. 853, 854, 195 S.E.2d 472, 474 (1973)).
443. 253 Ga. 389, 321 S.E.2d 703 (1984).
444. 250 Ga. 640, 300 S.E.2d 663 (1983).
445. 240 Ga. 214, 239 S.E.2d 791 (1977).
446. 253 Ga. at 390, 321 S.E.2d at 704.
447. Id. at 389, 321 S.E.2d at 703.
448. Id.
449. 461 U.S. 660, 672-73 (1983) (revocation of probation for failure to pay a fine or

restitution unconstitutional absent a showing that failure to pay was willful and that no
adequate alternative means of punishing the defendant existed).

450. 253 Ga. at 390, 321 S.E.2d at 704.
451. 386 U.S. 738 (1967).
452. Id. at 744.
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guably supports the appeal and supply defendant with a copy of the brief.
If the appellate court agrees with counsel's opinion, it may grant the mo-
tion for withdrawal.

4
53

The Supreme Court of Georgia recently ruled in Huguley v. State,4"
that Anders motions are "unduly burdensome in that [they tend] to force
the court to assume the role of counsel for the appellant."4 55 For this rea-
son, the court has concluded that in the future it will no longer consider
Anders motions.4 "

453. Id.
454. 253 Ga. 709, 324 S.E.2d 729 (1985).
455. Id. at 710, 324 S.E.2d at 731.
456. Id.
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