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This year's survey of the law of contracts looks at the nebulous concept
of quasi-contracts, the reservation of rights under an indemnity agree-
ment, and, once again, restrictive covenants in employment contracts. In
the area of restrictive covenants in particular, valuable precedents were
established. The authors of this Article trust that they have called atten-
tion to those decisions rendered within the survey period that will aid
members of the bar in better understanding and properly applying con-
tract law of this state.

1. IMPLIED CONTRACTS

The Georgia Court of Appeals addressed the theory of mutual depar-
ture from the terms of a contract in two cases' decided during the survey.
Although the authors disagree with the decision reached in one of the
cases, 2 and agree with the result reached in the second8 on other grounds,
the reason these cases are included in this survey Article has less to do
with their result than the nuance in the law upon which the decisions are
predicated.

Section 13-4-4 of the Official Code of Georgia Annotated provides in
pertinent part:
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1. Eaves v. J.C. Bradford & Co., 173 Ga. App. 470, 326 S.E.2d 830 (1985); Exxon Corp. v.
Butler, 173 Ga. App. 146, 325 S.E.2d 806 (1984).

2. Exxon Corp. v. Butler, 173 Ga. App. 146, 325 S.E.2d 806 (1984).
3. Eaves v. J.C. Bradford & Co., 173 Ga. App. 470, 326 S.E.2d 830 (1985).
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Where parties, in the course of the execution of a contract, depart from
its terms and pay or receive money under such departure, before either
can recover for failure to pursue the letter of the agreement, reasonable
notice must be given to the other of intention to rely on the exact terms
of the agreement. The contract will be suspended by the departure until
such notice.4

Until the Official Code of Georgia Annotated took effect on November 1,
1982,' the last sentence of the former code sections provided: "Until
such notice, the departure is a quasi-new agreement."'

Use of the term 'quasi-new agreement' in the former code section prob-
ably was not consistent with its usage in contract law. That which is im-
plied-in-law must be distinguished clearly from that which is implied-in-
fact. The phrase 'implied-in-law' is used to connote that a legal duty has
been imposed by operation of law. That is, no promise was expressed by
any party in any manner and none can be found by interpretation of con-
tract. The legal obligation created by operation of law, for example, im-
plied-in-law, is commonly described as a quasi-contract.

When the parties have entered into an express contract, the law will
not imply a quasi-contract. Within the realm of express contracts, it is
always possible for the parties to vary the contract by their subsequent
conduct from which a tacit agreement may be inferred. Even if the con-
tract provides that it may not be changed except by writing, the parties
by subsequent mutual consent may enter into a new agreement at vari-
ance with the initial agreement. 10 Under certain circumstances, the law
will imply from subsequent conduct a mutual intent of the parties to

4. O.C.G.A. § 13-4-4 (Michie 1982) (emphasis added).
5. Id. § 1-1-9 (Michie 1982).
6. GA. COD ANN. § 20-116 (Harrison 1977), O.C.G.A. § 13-4-4 (Michie 1982) (the term

'quasi-new agreements' eliminated by O.C.G.A.).
7. GA. CoDE ANN. § 20-116 (Harrison 1977), O.C.G.A. § 13-4-4 (Michie 1982).
8. The court in Eaves recognized that the term 'quasi-contract' has been used loosely in

Georgia. The court stated:
Generally speaking, there are two types of implied contracts, those "implied in
fact" and those "implied in law." 6 EGL 92, CoNTrucTs, § 41. Those contracts
"implied in fact" are true contracts, and those "implied in law" are called "quasi
contracts." Id. "Quasi" contracts, in general, are implied by law without regard for
the intent or assent of the parties. 1 CORBIN ON CoNTRACrs 276, § 561; Butts
County v. Jackson Banking Co., 129 Ga. 801, 808, 60 S.E. 149, 152. However, our
statutory and decisional law has placed a gloss on "quasi" contracts as it applies
to a variance from the terms of a written contract.

173 Ga. App. 470, 471, 326 S.E.2d 830, 831-32 (1985).
9. See, e.g., Beacon Indus., Inc. v. Vanderbunt Concrete, Ltd., 172 Ga. App. 573, 323

S.E.2d 871 (1984).
10. Wood v. Yancey Bros. Co., 135 Ga. App. 720, 218 S.E.2d 698 (1975).
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change a contract.11 The new terms are said to be 'implied-in-fact.' The
concept of implication-in-fact is the matter addressed by the former code,
section 13-4-4 of the Official Code of Georgia Annotated, and the two
cases that initiated this discourse."'

In Exxon Corp. v. Butler,13 the court granted summary judgment to a
service station operator in an action to recover unpaid amounts for
charges on a stolen credit card.1' In the opinion of the majority of the
court, the evidence showed that plaintiff began accepting charges on the
stolen credit card in October 1979 and continued to honor the card until
June 9, 1980, when Exxon notified him that he should no longer honor
the card because it was stolen.16 Although Exxon was notified of the
credit card theft in October 1979, it intentionally chose not to notify
plaintiff while it conducted an investigation."' In the interim, Exxon con-
tinued to make partial payments to plaintiff. Plaintiff testified that he
regularly forwarded incomplete charge tickets to the company, and it was
the company's practice to notify him within two weeks to thirty days of
stolen cards or improper charge tickets.17 On June 9, 1980, Exxon notified
plaintiff that the purchases made on the stolen card would be charged
back to him due to his failure to fill out the charge slips completely by
including product, quantity purchased, tag number, and other
information.18

In the opinion of the lone dissenting judge, plaintiff had presented no
competent evidence that Exxon, at any time, had accepted tickets that
were not filled out in accordance with the credit agreement and credit
manual.' Perhaps more importantly, plaintiff admitted that the tickets
charged back to him were not filled out in accordance with the credit
manual and that tickets on cards other than the stolen credit card had
been charged back to him because they were filled out improperly.20 In
the view of the dissenting judge, the issues concerning Exxon's failure to
notify plaintiff that the card was stolen were irrelevant since the entire
loss would have fallen on Exxon had plaintiff complied with the credit

11. See, e.g., Shalom Farms, Inc. v. Columbus Bank & Trust Co., 169 Ga. App. 145, 312
S.E.2d 138 (1983).

12. O.C.G.A. § 13-4-4 (Michie 1982), GA. CODE ANN. § 20-116 (Harrison 1977); Eaves v.
J.C. Bradford & Co., 173 Ga. App. 470, 326 S.E.2d 830 (1985); Exxon Corp. v. Butler, 173
Ga. App. 146, 325 S.E.2d 806 (1984).

13. 173 Ga. App. 146, 325 S.E.2d 806 (1984).
14. Id. at 146, 325 S.E.2d at 806.
15. Id. at 146, 325 S.E.2d at 807.
16. Id.
17. Id.
18. Id.
19. Id. at 149, 325 S.E.2d at 809 (Pope, J., dissenting).
20. Id.
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manual requirements and contract in completing the credit slips.
The Exxon case turns squarely upon the evidence. If, in fact, plaintiff

had made a practice of submitting incomplete charge tickets to Exxon in
contravention of the credit manual and contract he had with Exxon, and
if plaintiff had offered evidence that Exxon had accepted those charges
until June 9, 1980, when it found it convenient to return the charges
made on the stolen credit card, the conduct of the parties would evidence
a mutual intent to modify the credit manual and contract terms concern-
ing the completion of charge tickets. 2 That is, the modification of the
credit manual and contract would have been implied-in-fact. If, as was
the view of the dissenting judge,'3 Exxon had not made a practice of ac-
cepting incomplete charge tickets, no modification of the credit manual
and contract would be implied-in-fact. The departure from the terms of
the contract must be mutual. The mere fact that one party departed from
the terms of the contract would not result in a modification.' 4 The depar-
ture from the original agreement must be mutual and the circumstances
must be such as will imply, in law, a new agreement. 25 Since plaintiff ad-
mitted that Exxon had returned incomplete tickets other than those on
the stolen card, more evidence of Exxon's conduct may have been needed,
and summary judgment probably should not have been granted.

The mutuality requirement supplied the gravamen of the issues in
Eaves v. J.C. Bradford & Co.26 Robert Eaves had entered into an agree-
ment with J.C. Bradford & Co., a stock brokerage firm.'7 Under the terms
of the agreement, if the value of Eaves' equity in his account fell below a
certain percentage, Bradford was allowed to sell stock from Eaves' margin
account.'8 According to the opinion, Bradford either called, wrote, or sent
Eaves a telegram several times in 1981 and 1982 informing him that the
margin requirement in his account was below the agreed upon level." On
those occasions, Eaves would transfer money from another account to
bring his equity above the minimum level.

The trouble began on October 4, 1982, when Bradford sent Eaves a
telegram informing him of a deficiency in his margin account.30 Eaves

21. Id. at 150, 325 S.E.2d at 809-10.
22. 173 Ga. App. at 146-47, 325 S.E.2d at 806-08.
23. Id. at 147-50, 325 S.E.2d at 808-10 (Pope, J., dissenting).
24. Id. at 149, 325 S.E.2d at 809. See Southern Feed Stores v. Sanders, 193 Ga. 884, 887,

20 S.E.2d 413, 415 (1942).
25. See Eaves v. J.C. Bradford & Co., 173 Ga. App. 470, 471-72, 326 S.E.2d 830, 832

(1985), and citations therein.
26. 173 Ga. App. 470, 326 S.E.2d 830 (1985).
27. Id. at 470, 326 S.E.2d at 831.
28. Id.
29. Id.
30. Id.
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said that he received the October 4 telegram on October 6. Since the tele-
gram gave him until October 5 to meet the call and he had not received a
telephone call from Bradford, Eaves did nothing about the notice.31 The
notification to Eaves was a maintenance call that was due immediately.
Although Bradford normally required a response within two days, Brad-
ford gave Eaves four days on this occasion before taking any action."$
When Bradford heard nothing from Eaves, it sold a sufficient amount of
stock to remedy the deficiency that had grown from $949 to $4,400 in four
days. After the sale of this stock, its value increased and Eaves brought
an action against Bradford for conversion and fraud.33 The jury returned
a verdict for Bradford, and the court entered judgment against Eaves."

On appeal, Eaves contended that the charge "that a quasi-new contract
required a 'meeting of the minds'" was incorrect." Since the contract
between Eaves and Bradford had been in effect since 1975, and the act
that gave rise to the action occurred in October 1982, the court held that
section 20-116 of the 1933 Code applied to the action." Eaves contended
that "a quasi-new contract arises out of the course of dealings between
the parties as evidenced by their conduct and the formal, contractual as-
sent inherent in a 'meeting of the minds' is not required."37

The court held that it was not error to instruct the jury that a quasi-
new contract required a meeting of the minds." In reaching that result,
the court reviewed the authorities requiring the departure from the origi-
nal agreement to be mutual." The court seited upon the language in
Morrison v. Roberts" that "'in order for this rule to have application, it
is necessary that the circumstances be such as will in law imply a mutual
new agreement ..... "41 The court then employed the definition of
'agreement' in Black's Law Dictionary as "the coming together in accord
of two minds on a given proposition; in law a concord of understanding
and intention between two or more parties. . ." to reach the conclusion
that a quasi-new contract required a meeting of the minds.42

31. Id.
32. Id.
33. Id.
34. Id.
35. Id. at 470-71, 326 S.E.2d at 831.
36. Id. GA CODE ANN. § 20-116 (Harrison 1977), O.C.G.A. § 13-4-4 (Michie 1982).
37. 173 Ga. App. at 471, 326 S.E.2d at 831.
38. Id. at 472, 326 S.E.2d at 832-33.
39. Id. at 471, 326 S.E.2d at 832.
40. 195 Ga. 45, 23 S.E.2d 164 (1942).
41. 173 Ga. App. at 471, 326 S.E.2d at 832 (1985) (quoting Morrison v. Roberts, 195 Ga.

45, 46, 23 S.E.2d 164, 165 (1942)) (emphasis added).
42. 173 Ga. App. at 471, 326 S.E.2d at 832 (quoting BLACK'S LAW DICTIONARY 89 (4th ed.

1968)).
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Although the court recognized that the mutual intent required to
change the contract could be implied from the parties' conduct, 3 the
court may not have weighed that principle as much as it should have in
reaching what appears to be an erroneous result. Georgia courts have held
on many occasions that the regular acceptance of late payments under a
contract may modify that contract so that the party to whom payments
are being made loses the right to insist upon prompt payment without
first giving notice of his intent to return to the original terms of the con-
tract." Although the conduct of accepting late payments, as a matter of
law, may be tacit assent to the making of late payments, there may be no
actual assent. While it may be said that the party's assent is manifested
by his failure to enforce the original terms, there probably is not a 'meet-
ing of the minds' within the common parlance of that phrase.

Thus, if Bradford made a practice of telephoning Eaves on each occa-
sion on which a maintenance call was required, that conduct alone proba-
bly was sufficient to modify the original agreement between Eaves and
Bradford, even if Bradford actually did not intend to modify the agree-
ment. On the facts presented in the case, however, it is doubtful that
there was a modification of the original agreement. The court stated that
on several occasions during 1981 and 1982, Bradford either called, wrote,
or sent Eaves a telegram informing him that the margin requirement on
his account was below the agreed upon level.' This statement at least
implies that there was not a practice on the part of Bradford of telephon-
ing each maintenance call to Eaves and that Bradford had used a tele-
gram to notify Eaves of a maintenance call on other occasions.

I1. INDEMNITY AGREEMENTS

In the case of Tuzman v. Leventhal,46 the Court of Appeals of Georgia
refused to enforce an indemnification agreement in which a venturer
agreed to indemnify an investor against any claim levied by the Internal
Revenue Service (IRS) as a result of the disallowance of tax losses ema-
nating from the investment venture.47 In substance, the indemnity agree-
ment provided that in consideration of the dismissal of certain law suits
brought by Dr. and Mrs. Tuzman against Leventhal and Co. and others,
Leventhal would indemnify and hold the Tuzmans harmless from any tax
liability they might incur if the IRS disallowed the loss they claimed in

43. 173 Ga. App. at 472, 326 S.E.2d at 832.
44. See, e.g. Greater Leasing, Inc. v. Hill, 158 Ga. App. 547, 281 S.E.2d 303 (1981).
45. 173 Ga. App. at 470, 326 S.E.2d at 831.
46. 174 Ga. App. 297, 329 S.E.2d 610 (1985). The case concerned multiple defendants

that will be referred to hereinafter collectively as 'Leventhal.'
47. Id. at 297-98, 329 S.E.2d at 612.
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their 1974 income tax return, as well as any expenses the Tuzmans in-
curred in defending against the disallowance. s Leventhal further agreed
to defend the Tuzmans against the government's claims and to employ
attorneys and accountants of their own selection to appear and defend
them. Under the terms of the indemnity agreement, Leventhal would
have "sole authority for the direction of the defense,' '49 and would be
"the sole judge of the acceptability of any compromise settlement.""
Leventhal further agreed to reimburse any interest paid by the Tuzmans
until they were indemnified.'

Just as the parties to the indemnity agreement anticipated, the IRS
filed an exception to the Tuzmans' claim for loss and made a demand
upon them for additional taxes.5 2 The Tuzmans notified Leventhal of the
claim. Leventhal selected his own tax attorney to represent the Tuzmans'
interest as well as his own.5s After Leventhal had selected counsel, the
Tuzmans informed Leventhal that they only would accept counsel for de-
fense of the litigation who would enter into a full attorney-client relation-
ship to the exclusion of a residual relationship with Leventhal."

48. Id. at 298, 329 S.E.2d at 614. The indemnification agreement read in pertinent part:
(1) Indemnitors will indemnify Tuzman and hold Tuzman harmless from any and
all liability, loss or damage Tuzman may suffer as a result of any claim, demand,
assessment, cost or judgment asserted against Tuzman ... which may arise out of
the disallowance based on a government-initiated audit or investigation of any
part or all of the losses of Georgia Kentucky Coal Company (a partnership) here-
tofore claimed by Tuzman on their income tax return for 1974 [in the amount of
$40,000] loss claimed in 1974. Indemnitors' liability hereunder shall include, but is
not limited to, any and all additional income taxes together with any and all pen-
alties and interest thereon which Tuzman shall have paid or become liable to pay,
and shall include all expenses, attorney's fees, and other costs of investigation,
adjustment, litigation, and procurring [sic] or attempting to procure Tuzman's
discharge therefrom [as set forth in Para. 3 hereinafter] .... (3) Indemnitors
agree to defend Tuzman against any and all claims or assessments made or actions
filed against Tuzman with respect to the subject of the indemnity contained
herein, whether such claims, assessments or actions are rightfully or wrongfully
brought, assessed or filed. In case a claim should be brought or an assessment
made, or an action filed with respect to the subject to indemnify herein, indemni-
tors may employ attorneys and accountants of their own selection to appear and
defend the claim, assessment or action on behalf of Tuzman at the expense of
indemnitors. Indemnitors shall have the sole authority for the direction of the
defense, and shall be the sole judge of the acceptability of any compromise settle-
ment of any claims, assessment or actions against Tuzman.

Id. at 298, 329 S.E.2d at 612 (emphasis supplied by the court).
49. Id. at 298, 329 S.E.2d at 612.
50. Id.
51. Id. at 298, 329 S.E.2d at 615.
52. Id. at 298, 329 S.E.2d at 612.
53. Id.
54. Id.
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Leventhal informed the Tuzmans that he would afford representation as
provided in the indemnity agreement, but only under a reservation of lia-
bility, because the Tuzmans' insistence upon a full attorney-client rela-
tionship with counsel Leventhal had selected might well compromise the
ability of Leventhal to control the defense or to exercise sole acceptability
of any settlement as contemplated by the indemnity agreement.6

As a result of their inability to reach an agreement with Leventhal, the
Tuzmans retained their own counsel and defended the claim brought by
the IRS." The Tuzmans rejected an initial compromise offer by the IRS,
but later settled the claim for approximately the same amount as the
original offer. At that point, however, the Tuzmans had incurred an addi-
tional $20,000 in legal expenses, interest, and penalty charges.57

The Tuzmans intitiated a law suit against Leventhal for indemnifica-
tion under the terms of the agreement." Leventhal contended that the
Tuzmans did not comply with an essential condition precedent to the
agreement and violated his right to select counsel and direct the defense
of the IRS claim. On that basis, Leventhal won a grant of summary judg-
ment from the trial court based upon a breach of the indemnity agree-
ment by the Tuzmans."9

In the opinion of the majority of the court, the Tuzmans had failed to
comply with a condition precedent in the indemnity agreement requiring
them to submit tactical defense decisions or settlement negotiations to
Leventhal's selected counsel. 0 The court noted that the Tuzmans had
sought to show that their refusal to accept the services of Leventhal's
attorney was based upon an asserted conflict of interest, but the court
said that the record was devoid of any conflict other than that raised by
the rankest of speculation.61

The dissenting judges saw an inconsistency in the agreement.
Leventhal had agreed to indemnify the Tuzmans for their expenses for
fighting the disallowance but also undertook to defend directly and to-
tally against the disallowance at Leventhal's own expense on behalf of the
Tuzmans. 2 The opinion of the dissenting judges focused on Leventhal's
reservation of rights. They stated:

The indemnity contract did not contain any reservation of right. Nor
did it contain any language showing that the parties intended that in-

55. Id. at 298-99, 329 S.E.2d at 612.
56. Id. at 299, 329 S.E.2d at 613.
57. Id.
58. Id.
59. Id.
60. Id. at 300, 329 S.E.2d at 614.
61. Id. at 301, 329 S.E.2d at 614.
62. Id. at 301-02, 329 S.E.2d at 615 (Banke, Pope, & Beasley, JJ., dissenting).
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demnitors could maintain a position antagonistic to that of the Tuzmans
with respect to the indemnitors' liability to the Tuzmans at the same
time the indemnitors were resisting the tax disallowance on behalf of the
Tuzmans .... When the indemnitors insisted on the reservation of
right, they introduced a new condition into the contract.

Based on that observation, the dissenting judges said that the facts were
not developed adequately for summary judgment because the conversa-
tions and negotiations between the parties to the agreement were not set
forth fully in the correspondence and affidavits."

Apparently in response to this point, the majority of the court pointed
out that "if an insured fails to comply with conditions precedent in an
insurance (or indemnity) agreement, the insurance company may disclaim
coverage or provide a defense pursuant to a reservation of rights even in
the absence of a contractually recognized provision for reservation."66 The
court said a reservation of liability is a matter separate and distinct from
the indemnification agreement.ss

III. EMPLOYMENT CONTRACTS

Each year, the appellate courts of this state review a number of cases
concerning disputes over restrictive covenants in employment agree-
ments. This past survey period was no exception. The phrase 'restrictive
covenant' is more or less generic for a variety of agreements in which par-
ties to a contract agree to bind themselves as to some future conduct.
They are often worded as 'covenants not to compete,' 7 imposing any
number of strictures ranging from covenants not to practice a given pro-
fession in a limited area for a limited period of time after leaving a previ-
ous employer," to covenants not to pirate away employees after the cove-
nantor changes jobs.s 9

63. Id. at 302-03, 329 S.E.2d at 615.
64. Id. at 303, 329 S.E.2d at 616.
65. 174 Ga. App. at 299, 329 S.E.2d at 612-13 (citing State Farm Mut. Auto. Ins. Co. v.

Wheeler, 160 Ga. App. 523, 525, 287 S.E.2d 281, 283 (1981)).
66. 174 Ga. App. at 299, 329 S.E.2d at 613 (citing Richmond v. Georgia Farm Bureau

Mut. Ins. Co., 140 Ga. App. 215, 219, 231 S.E.2d 245, 248-49 (1976)).
67. See, e.g., White v. Fletcher/Mayo/Assocs., 251 Ga. 203, 303 S.E.2d 746 (1983); Singer

v. Habif, Arogeti, & Wynne, 250 Ga. 376, 297 S.E.2d 473 (1982). Covenants not to compete
contained in employment contracts are often considered to be in partial restraint of trade
and will not be upheld unless they are limited strictly in time and territorial effect, and are
otherwise reasonable considering the business interest of the employer sought to be pro-
tected and the effect on the employee. See Orkin Exterminating Co. v. Walker, 251 Ga. 536,
537, 307 S.E.2d 914, 916 (1983).

68. See, e.g., Rakestraw v. Lanier, 104 Ga. 188, 30 S.E. 735 (1898).
69. See, e.g., Harrison v. Sarah Coventry, Inc., 228 Ga. 169, 184 S.E.2d 448 (1971).
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During the survey period, there were several noteworthy cases concern-
ing covenants not to compete. In Rash v. Toccoa Clinic Medical Associ-
ates,70 the Georgia Supreme Court rendered an opinion that should prove
to be quite helpful in unravelling important distinctions between the vari-
ous contexts in which restrictive covenants are found. At issue in Rash
was a partnership agreement which provided "that if a partner leaves the
partnership for any reason he binds himself not to engage in the practice
of medicine or surgery within a radius of twenty-five miles of the city of
Toccoa, Georgia for a period of three years . ..... The Georgia Su-
preme Court affirmed the granting of an injunction by the trial court,"2

holding that such a covenant not to compete within a partnership agree-
ment is reasonable and enforceable.73

The decision in Rash is not noteworthy for the standard of review used
to scrutinize this particular covenant not to compete. It is well-settled
case law in this state that covenants not to compete are scrutinized to
determine if they are sufficiently limited in time, territorial effect, and are
otherwise reasonable, considering the interest to be protected and the ef-
fects on both parties to the contract.7' This third factor is sometimes re-
ferred to as 'scope of activity.'" A number of decisions have been handed
down over the years defining the bounds of reasonableness concerning
time and territory.76 As long as the time and territorial limitations are not
overly broad and are well-defined, the decisions of this state seem to indi-
cate that such covenants not to compete will be enforceable.77

The decision in Rash is noteworthy, however, for the distinction it
makes between an employment contract and a partnership agreement. It
appears as though the court has established a threshold test of determin-
ing the relative bargaining power of each party to the contract at the time
the agreement was executed. 8 In other words, the court is going to con-

70. 253 Ga. 322, 320 S.E.2d 170 (1984).
71. Id. at 323, 320 S.E.2d at 171.
72. Id. at 327, 320 S.E.2d at 174.
73. Id.
74. See, e.g., Carroll v. Harris, 243 Ga. 34, 252 S.E.2d 461 (1979); Raiford v. Kramer, 231

Ga. 757, 204 S.E.2d 171 (1974); McMurray v. Bateman, 221 Ga. 240, 144 S.E.2d 345 (1965);
Rakestraw v. Lanier, 104 Ga. 188, 30 S.E. 735 (1898).

75. See, e.g., Watson v. Waffle House, Inc., 253 Ga. 671, 673, 324 S.E.2d 175, 178 (1985).
76. See, e.g., Barry v. Stanco Communications Prods., Inc., 243 Ga. 68, 252 S.E.2d 491

(1979); Howard Schultz & Assocs. v. Broniec, 239 Ga. 181, 236 S.E.2d 265 (1977); Orkin
Exterminating Co. v. Pelfrey, 237 Ga. 284, 227 S.E.2d 251 (1976). Justice Hill of the United
States Fifth Circuit Court of Appeals has expressed his concern that in some instances this
standard has been rendered hollow and meaningless. See Merrill Lynch, Pierce, Fenner &
Smith v. Stidham, 658 F.2d 1098, 1101 (5th Cir. 1981) (Unit B).

77. See, e.g., Raiford v. Kramer, 231 Ga. 757, 204 S.E.2d 171 (1974); McMurray v. Bate-
man, 221 Ga. 240, 144 S.E.2d 345 (1965).

78. 253 Ga. at 325-26, 320 S.E.2d at 173.
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sider first the context in which the restrictive covenant is found before
considering the reasonableness of the limitations. The more unequal the
bargaining position, the more the court will scrutinize the reasonableness
of the time and territorial limitations imposed.7 9 Since an employee ordi-
narily comes to the contract from an inferior bargaining position, the
court gives greater scrutiny to restrictive covenants within an ordinary
employment contract." The court's rationale is that an employee agrees
to subject himself to possible future restrictions "in exchange for the op-
portunity to have the job. He really gets nothing other than the opportu-
nity to work in exchange for giving up this aspect of his freedom."8

The court in Rash was of the opinion that the bargaining status of the
parties to a partnership agreement ordinarily will be more equal than in
an employment agreement.2 The court stated that "[i]n a partnership
agreement such as the one here, as opposed to an employment agreement,
the consideration flows equally among the contracting parties."3 The
court was of the opinion that a partner not only restricts himself but also
exacts from each of the other contracting parties a like restriction." Be-
cause of the professional partner's unusual bargaining status, the court
opined that the benefits were commensurate with the burdens."'

The court added a caveat to the opinion in Rash indicating that if the
covenantor's bargaining capacity is not significantly greater than that of a
mere employee, then the agreement in question should be treated as an
employment contract instead of a partnership agreement." Consequently,
the court has left the door open for some professionals to avoid covenants
not to compete that otherwise might bind them. For example, an individ-
ual who may be a partner in name only, not having any particular reputa-
tion or expertise, may be able to defeat a covenant not to compete in a
partnership agreement by arguing a disparity in bargaining status at the
time he signed the agreement. Just because the agreement may be called
a partnership agreement will not protect it necessarily from the closer
scrutiny ordinarily applied to employment contracts.

In Rash, however, the court was of the opinion that Dr. Rash, by virtue
of the demand for medical doctors in the field of obstetrics and gynecol-
ogy, would not be impaired seriously in his ability to earn a living should

79. Id. at 326, 320 S.E.2d at 173.
80. Id.
81. Id. at 325, 320 S.E.2d at 173.
82. Id.
83. Id.
84. Id.
85. Id.
86. Id.
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the court enforce the covenant not to compete. 87 By taking this position,
the court clearly is establishing a 'profession by profession' test in con-
junction with supply and demand. The court appears to be balancing the
ability of the professional partner to be gainfully employed outside the
territorial and time limitations imposed by the covenant not to compete,
against the demand for such professionals within that region. If the pro-
fessional can practice elsewhere without substantially injuring the public
within the restricted region, then public policy will not be violated and
the agreement in question will be enforced as a protection of the freedom
to contract and to enforce contractual rights and obligations. 8 Conse-
quently, it appears as though the court might have considered the part-
nership agreement invalid if Dr. Rash could have shown that the public
within the territorial limits of the partnership agreement would suffer by
his relocation elsewhere. The test would seem to be one of necessity, not
convenience or preference. The authors of this Article suggest that any
statistical evidence that might be offered to support this argument would
be persuasive -in an effort to attack the reasonableness of the time and
territorial limitations in covenants not to compete within partnership
agreements.

The Georgia Supreme Court was confronted with a covenant not to
compete within a lease/franchise agreement in Watson v. Waffle House,
Inc.89 In this case, Waffle House brought an action against former lessees
to enjoin them from engaging in the restaurant business for two years
within a five-mile radius of the restaurant.90 The court determined that
the lease agreement between the Watsons and Waffle House amounted to
a franchise agreement under which the business must be operated accord-
ing to certain conditions and limitations imposed by the lessor. 1

The initial question to be determined by the court concerned when the
time limitation imposed under the lease/franchise agreement began to
run. The Watsons contended that because the lease/franchise agreement
was only for one year, and renewable each year thereafter by mutual
agreement, the two-year limitation began to run one year after they en-
tered into the lease/franchise agreement.9 2 The Watsons reasoned that
the renewal provisions of the lease/franchise agreement, which provided
for renewal by joint decision of the parties, created a mere hold-over rela-
tionship after the first year of the lease." The Watsons argued that the

87. Id. at 326, 320 S.E.2d at 173.
88. Id. at 326, 320 S.E.2d at 173-74.
89. 253 Ga. 671, 324 S.E.2d 175 (1985).
90. Id. at 671, 324 S.E.2d at 175-76.
91. Id. at 672, 324 S.E.2d at 177.
92. Id. at 671, 324 S.E.2d at 176-77.
93. Id. at 671, 324 S.E.2d at 176.

[Vol. 37



CONTRACTS

renewal leasehold terms should be unencumbered by the conditions of the
original lease." The court was not impressed by this argument and held
that the anticompetition period did not begin to run until the termina-
tion of the last renewal period."

The Watsons also argued that the covenant not to compete clause was
too broad to be enforceable in that it restricted them from engaging in
any fast-food business, not simply from operating another Waffle House."
The court pointed out that in the context of a contract to sell a business,
such overbroad restrictions could be 'blue penciled, ' that is, rewritten to
sever the overly broad restriction, in order to make the covenant reasona-
ble.98 This way, the unobjectionable portions of the covenant will survive
scrunity and be enforceable as rewritten."

Ordinarily, the practice of 'blue penciling' or severing overly broad re-
strictions is applicable only to covenants not to compete contained in
contracts to sell a business. 100 The court in Waffle House was of the opin-
ion that the lease/franchise agreement was more analogous to an employ-
ment contract instead of a contract for the sale of a business interest, and
consequently, declined to 'blue pencil' the agreement. 01 The court rea-
soned that "a lease agreement which bears the characteristics of a
franchise creates a relationship in which the lessor possesses substantially
superior bargaining power." 01 In so holding, the court adhered to its pre-
vious rule that such an agreement is analogous to an employment con-
tract for purposes of analyzing the covenant not to compete. 03 In the
event that the covenant not to compete is found to be analogous to a
contract of employment, the terms of the covenant are nonseverable and
the overbreadth of one portion of the covenant will taint the entire cove-

94. Id.
95. Id. at 671, 324 S.E.2d at 177.
96. Id.
97. Many courts in this country apply the 'blue pencil' to covenants not to compete.

See 14 S. WILLISTON, A TREATISE ON THE LAW OF CoNTRAcTs § 1647B (3d ed. 1972). Georgia
courts have adopted this practice with reference to covenants not to compete made in con-
junction with the sale of a business. See, e.g., Jenkins v. Jenkins Irrigation, Inc., 244 Ga. 95,
259 S.E.2d 47 (1979). Georgia courts, however, "do not blue pencil in employment contract
cases." White v. Fletcher/Mayo/Assocs., 251 Ga. 203, 206, 303 S.E.2d 746, 749 (1983).

98. 253 Ga. at 671, 324 S.E.2d at 177. The term 'blue pencil' is used to indicate judicial
rewriting of covenants that "were not written in such a way that they are divisible by simply
excising certain parts or words from them." 251 Ga. 203, 204 n.1, 303 S.E.2d 746, 748 n.1
(1983).

99. 253 Ga. at 671, 324 S.E.2d at 177.
100. See White v. Fletcher/Mayo/Assocs., 251 Ga. 203, 205, 303 S.E.2d 746, 749 (1983).
101. 253 Ga. at 672, 324 S.E.2d at 177.
102. Id.
103. Id.; see Howard Schultz & Assocs. v. Broniec, 239 Ga. 181, 181-82, 236 S.E.2d 265,

266-67 (1977); Rita Personnel Servs. v. Kot, 229 Ga. 314, 191 S.E.2d 79 (1972).
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nant and make it unenforceable.""
Once the court in Waffle House determined which standard of review

to apply to the restrictive covenant in question, it turned to the second
tier of analysis to determine the reasonableness of the limitations im-
posed. The court pointed out that scrutiny concerning reasonableness
concerns three elements: duration, territorial coverage, and scope of ac-
tivity. 105 While the court acknowledged that covenants not to compete in
contracts of employment are examined with the closest of scrunity,'" the
Waffle House case stands for the proposition that even covenants not to
compete can survive employment contract analysis so long as the ele-ments of duration, territorial coverage, and scope of activity are drawn
narrowly within the agreement. The court seized upon the fact that the
limitations contained in the covenant concerned "such a narrow area for
so short a time" 107 that the restrictions could not "be said to be unreason-
able."'" By so ruling, the court put to silence the criticism of Chief Jus-
tice Jordan that "[tlen Philadelphia lawyers could not draft an employer-
employee restrictive covenant agreement that could pass muster under
the recent rulings of this court."' " The obvious lesson to be learned,
therefore, is that the greater the scrunity likely to be applied to the re-
strictive covenant in question, the more tightly the drafter should draw
the time, territorial, and scope of activity limits.

It could also be argued that the decision in Waffle House stands for the
proposition that so long as the time and territorial limitations are drawn
narrowly, the third element concerning the scope of the activity can be
overbroad on its face and still pass scrutiny. It is respectfully suggested,
therefore, that the court's decision belies its own assertion that the over-
breadth of one portion of the covenant not to compete within an employ-
ment contract will so taint the entire covenant as to make it unenforce-
able. 10 Although the court recognized this dilemma and acknowledged

104. 253 Ga. at 671-72, 324 S.E.2d at 177.
105. Id. at 673, 324 S.E.2d at 178.
106. Id. at 672, 324 S.E.2d at 177.
107. Id. at 673, 324 S.E.2d at 178.
108. Id.
109. Id. at 672, 324 S.E.2d at 177 (quoting Fuller v. Kolb, 238 Ga. 602, 605, 234 S.E.2d

517, 518 (1977) (Jordan, J., dissenting)). For an earlier comment on this point, see Martin,
Contracts, Annual Survey of Georgia Law, 36 ManczR L. Ray. 151, 159-60 (1984). At the
time the earlier article was written, it appeared as though no covenants in employment con-
tracts would ever survive scrutiny. It is reassuring to find that all hope is not lost. In fact,
there were two cases during the survey period that illustrate that restrictive covenants in
employment contract cases can survive judicial scrutiny if narrowly drawn. See Waffle
House, discussed supra notes 89-113 and accompanying text, and Lane Co. v. Taylor, 174
Ga. App. 356, 330 S.E.2d 112 (1985), discussed infra notes 114-28 and accompanying text.

110. 253 Ga. at 672, 324 S.E.2d at 177.
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that a restriction of employment in a business "in any capacity" is ordi-
narily overbroad and unreasonable,"' it decided that, in this case, a re-
striction was necessary to protect the Waffle House franchise.'2 The
court reasoned that because the Watsons gained unique knowledge con-
cerning operation of a fast-food business, Waffle House had a reasonable
interest to protect.113

Consequently, it appears as though the court embarked on a special
standard of review when confronted with covenants not to compete in
franchise agreements. While the trial and appellate courts of this state
may not wish to admit that they are being forced to exercise more discre-
tion in their determinations by giving closer attention to the operation of
each covenant in a particular factual setting, Waffle House illustrates that
a case-by-case analysis may be unavoidable.

A restrictive covenant prohibiting pirating of employees was approved
in Lane Co. v. Taylor."" In this case, Norma Taylor was employed by the
Lane Company (Lane) as a property manager in charge of several apart-
ment projects. 115 As part of her employment contract, Taylor agreed that
she would not "hire or attempt to hire for any other employer, any em-
ployee of [Lane] or directly or indirectly cause any such employee to
leave [Lane's] employment in order to work for another." 1 6

Shortly after leaving employment with Lane, Taylor went to work for
Bay Management Company." 7 Bay Management also was in the real es-
tate management business. After Taylor began working for Bay Manage-
ment, several other employees left Lane and began working for Bay." 8

Lane brought an action against Taylor in four counts, beginning with a
count that alleged violation of the restrictive covenants within the em-
ployment agreement.'1 ' The trial court granted summary judgment in
favor of Taylor on this count.2 0 The Georgia Court of Appeals reversed
the trial court's ruling and stated that the "covenant is not too broad in
its scope to sustain a finding that it was needed to protect legitimate bus-
iness interests." ' The court also took note of the fact that the restrictive

111. Id. at 673, 324 S.E.2d at 178.
112. Id.
113. Id.
114. 174 Ga. App. 356, 330 S.E.2d 112 (1985).
115. Id. at 356, 330 S.E.2d at 114.
116. Id.
117. Id. at 356, 330 S.E.2d at 115.
118. Id. at 356-57, 330 S.E.2d at 115.
119. Id. at 357, 330 S.E.2d at 115.
120. Id. The trial court found the restrictive covenant defective because it contained no

territorial limitations. Id. at 357-58, 330 S.E.2d at 115.
121. Id. at 360, 330 S.E.2d at 117. The court's decision seems to represent a departure

from the hard-line stance taken in Gufley v. Shelnut & Assocs., 247 Ga. 667, 670, 278 S.E.2d
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covenant was circumscribed by a one-year limitation restricting only the
actions of the property manager.22

The court in Lane acknowledged the announced rule of the Georgia
Supreme Court in Orkin Exterminating Co. v. Martin Co., 2 ' that
"[olverly-restrictive covenants in employment contracts. . . which place
a restraint upon the free movement of employees in the marketplace as
opportunity, experience and competition permits is contrary to this
court's view of fair competition. '"" s4 The court was of the opinion, how-
ever, that the restrictive covenant in question was sufficiently narrow in
its scope to survive the close scrunity that is ordinarily applied in review-
ing restrictive covenants in employment contracts."'5

As pointed out in the earlier discussion of Waffle House,12 the decision
of the Georgia Court of Appeals in Lane illustrates that restrictive cove-
nants in employment contracts indeed can survive close scrunity so long
as the elements of time, territory, and scope of activity are drawn nar-
rowly. In Lane, the court was of the opinion that a one-year time limita-
tion with reference to the restrictive covenant was not overbroad since
Lane's concern in protecting its employees from being pirated away was a
legitimate interest to be protected."17 Due to the short duration of the

371, 373 (1981). In Gufley, the Georgia Supreme Court took the position that a restrictive
covenant prohibiting solicitation of the employer's customers must specify the territory in
which the employee is to be foreclosed. Id. It is apparent from the decision in Lane that no
territorial limitation was imposed preventing the employee from pirating a former em-
ployer's employees, yet the covenant was approved. Perhaps the Georgia Court of Appeals
in Lane took to heart the criticism of Judge Hill in Merrill Lynch, Pierce, Fenner & Smith
v. Stidham, 658 F.2d 1098, 1101 (5th Cir. 1981) (Unit B), that blind adherence to the re-
quirement of a territorial limitation may not always be justified. The only other conclusion
would seem to be that pirating of customers is going to be permitted in the absence of
territorial limits, but pirating of employees may not be allowed even though no territorial
limits are defined in the restrictive covenant,

Although the court in Merrill Lynch, stated that "[n]o such express territorial limitation
is found in this covenant," Id. at 1101, the covenant in question, when read closely, appears
to state a territorial limitation. The clients Merrill Lynch sought to protect from pirating
may have been those clients "in any community or city served by the office of Merrill
Lynch, or any subsidiary thereof, at which [the undersigned] was employed at any time
.... " Id. at 1099. Although not stated in terms of mileage or names of communities, or
cities, the geographical limitations were susceptible of determination by reference to the
offices at which the covenantor was employed. Although the covenant might have been
stricken for vagueness in defining the territorial limitations, it seems clear that it at least
expressly stated one.

122. 174 Ga. App. at 360, 330 S.E.2d at 117.
123. 240 Ga. 662, 242 S.E.2d 135 (1978).
124. 174 Ga. App. at 360, 330 S.E.2d at 117 (quoting Orkin Exterminating Co. v. Martin

Co., 240 Ga. at 666-67, 242 S.E.2d at 138-39).
125. 174 Ga. App. at 360, 330 S.E.2d at 117.
126. See supra notes 89-113.
127. 174 Ga. App. at 360, 330 S.E.2d at 117.
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time limitation, the court clearly was of the opinion that any impact on
Taylor was negligible.1 2 8 The reader may make of this case what he will,
but it is respectfully suggested that the decision in Lane illustrates that
any restrictive covenant or covenant not to compete will have a better
chance to survive close scrunity in an employment contract if the time
limitation is minimal.

In Waffle House, the reader will find another example of this same
principle with reference to minimal territorial limitations.' Conse-
quently, there are encouraging indications among the recent decisions of
Georgia appellate courts that restrictive covenants in employment agree-
ments indeed can survive close scrutiny when the time and territorial lim-
itations are drawn tightly. The drafter of restrictive covenants in employ-
ment contracts will do well to take note of these two decisions.

One final case concerning employment contracts is worthy of a brief
comment. For several years now the case of Sams v. Duncan & Copeland,
Inc. s0 has been authority in this state for the proposition that an oral
employment agreement of an indefinite duration falls within the purview
of the statute of frauds."' The court in Wood v. Dan P. Holl & Co.' s

3

condemned reliance upon any such language in Sams.
In Wood, plaintiff sought to enforce an oral promise made within the

context of an oral employment contract-at-will. 3 3 Plaintiff was interested
apparently in recovering a substantial sum of money allegedly deducted
from her salary and placed in a profit sharing fund that would not vest
until she was employed ten years or more. 3 4 Plaintiff insisted that defen-
dant orally promised her that if plaintiff were to leave his employment,
those funds would be paid even if he had to pay them with monies from
other sources.'

Plaintiff had worked during her entire eight-year period with defendant
under an oral employment agreement of apparently indefinite duration.""
Defendant, Dan P. Holl & Co., took the position that because plaintiff's
contract was of an indefinite duration, it fell within the purview of the
statute of frauds,1 3 7 apparently suggesting that any employment contract
or promises with reference to that contract had to be in writing and
signed by defendant in order to be enforceable. Defendant relied heavily

128. Id.
129. 253 Ga. at 671, 324 S.E.2d at 176. (The geographical limitation was five miles).
130. 153 Ga. App. 765, 266 S.E.2d 546 (1980).
131. Id. at 765, 266 S.E.2d at 546.
132. 169 Ga. App. 839, 841, 315 S.E.2d 51, 52-53 (1984).
133. Id. at 839, 315 S.E.2d at 52.
134. Id. at 839-40, 315 S.E.2d at 52.
135. Id. at 840, 315 S.E.2d at 52.
136. Id. at 839, 315 S.E.2d at 52.
137. Id. at 840, 315 S.E.2d at 52.

19851



MERCER LAW REVIEW

upon Sams. The Georgia Court of Appeals made it clear in Wood, how-
ever, that any reliance upon Sams would be misplaced and held that de-
fendant's motion to dismiss granted against plaintiff at trial must be re-
versed.138 By so ruling, the court finally has rid Georgia law of this
'derelict upon the waters' and brought that decision in line with others
that clearly establish that an oral employment contract that is termina-
ble-at-will is not inhibited by the statute of frauds. 1''

138. Id. at 841, 315 S.E.2d at 53.
139. See, e.g., Trade City G.M.C. v. May, 154 Ga. App. 371, 372, 268 S.E.2d 421, 422

(1980); Spindel v. Nat'l Homes Corp., 110 Ga. App. 12, 15, 137 S.E.2d 724, 727 (1964); Van
Houten v. Standard Fed. Say. & Loan Ass'n, 93 Ga. App. 774, 776, 92 S.E.2d 731, 733
(1956); Brazzeal v. Commercial Casualty Ins. Co., 51 Ga. App. 471, 180 S.E. 853 (1935).
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