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Still own thee-still thou art
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Before thou dost exude away

In the recallless sea?
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I. INTRODUCTION

The right of terminally ill patients to refuse life-sustaining treatment
has been long and extensively debated by doctors, theologians," and law-
yers,4 to name just a few. The controversy pits the miracles of modern
medical science, with its vast array of life-sustaining techniques, against
concerns for individual dignity and autonomy in the face of man's great-
est and final enemy-death.

In response to widespread popular concern,5 and the apparent desire of
a majority of people for a greater degree of participation in deciding
whether they will be administered life-sustaining treatment in a given cir-
cumstance,6 a growing minority of jurisdictions have enacted 'living will'
statutes.7 These statutes provide, at a minimum, that a competent adult
may execute an advance directive, sometimes known as a 'living will,'$

2. See, e.g., Childress, Paternalism and Health Care, in MEDICAL RESPONSmL-

Ty: PATERNALISM, INFORMED CONSENT, AND EUTHANASIA 15 (1979); Nagi, Lazerene & Pugh,
Euthanasia, The Terminal Patient, and the Physician's Role, in EDUCATION OF THE MEDI-
CAL STUDENT IN THANATOLOGY 178 (1981).

3. See, e.g., Jakobovits, Some Recent Jewish Views on Euthanasia, in JEWISH MEDICAL
ETHICS 275 (1975); Pope Pius XII, The Prolongation of Life, 4 THE POPE SPEAKS 393 (1958);
Ramsey, The Indignity of "Death With Dignity," 2 HASTINGS CENTER STun. 47 (1974).

4. See, e.g., Kamisar, Some Non-Religious Views Against Proposed "Mercy-Killing"
Legislation, 42 MINN. L. REV. 969 (1958); Kutner, Due Process of Euthanasia: The Living
Will, a Proposal, 44 IND. L.J. 539 (1969); Williams, "Mercy-Killing" Legislation-A Rejoin-
der, 43 MINN. L. Rzv. 1 (1958); Note, Statutory Recognition of the Right to Die: The
California Natural Death Act, 57 B.U.L. REV. 148 (1977).

5. "Dear Abby" writes that "[e]very time the Living Will is mentioned in my column the
response from readers is overwhelming. My mail triples from 10,000 letters a week to 30,000!
In fact, this is by far the most popular issue in my column to date and keeps gathering
momentum." Letter from Abigail van Buren to Charles R. Adams III (July 24, 1984).

6. See 2 PRESIDENT'S COMMISSION FOR THE STUDY OF ETHICAL PROBLEMS IN MEDICINE AND
BIOMEDICAL AND BEHAVIORAL RESEARCH, MAKING HEALTH CARE DECISIONS 243 (1982) [here-
inafter cited as PRESIDENT'S COMMISSION, DECISIONS] (68% of those surveyed stated that the
law should allow doctors to honor the written instructions of their patients, even if it means
allowing those patients to die).

7. Throughout this Article, the various natural death statutes under discussion will be
referred to consistently as 'living will' statutes. The President's Commission for the Study of
Ethical Problems in Medicine and Biomedical and Behavioral Research (President's Com-
mission) in its seminal work Deciding to Forego Life-Sustaining Treatment argues against
the use of "slogans and code words" such as "death with dignity," pointing out that such
expressions tend to confuse rather than clarify the interests at stake. See PRwsIDENrr's COM-
MISSION FOR THE STUDY OF ETHICAL PROBLEMS IN MEDICINE AND BIOMEDICAL AND BEHAVIORAL

RESEARCH, DECIDING TO FOREGO LIFE-SUSTAIMNG TREATMENT 24 (1983) [hereinafter cited as

PRESIDENT'S COMMISSION].
8. Like China's barefoot doctors, who are neither doctors nor barefoot, a living will

is neither alive nor a will. It is a declaration of what steps one wants, and more
importantly does not want, taken in the situation of a terminal illness. It is
termed "living" because it takes effect while one is still alive, albeit incompetent
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which provides that in the event he is stricken with a terminal illness,
life-sustaining procedures may be withheld or withdrawn. The statutes
typically contain a number of ancillary provisions, such as a section that
immunizes from liability physicians and other health care personnel who
act in accordance with the directive. The specific provisions of the various
living will statutes, and Georgia's statute in particular, will be discussed
below.

Although there have always been some individuals who elected to re-
fuse life-sustaining treatment, even resorting to the courts, when neces-
sary, in support of their decision,9 several famous recent cases, including
In re Quinlan,0  Satz v. Perlmutter," and Superintendent of

or comatose.
G. ANNAs, L. GLANTZ & B. KATZ, THE RIGHTS OF DOCTORS, NURSES AND ALLIED HEALTH

PROFESSIoNALS: A HEALTH LAW PRIMER 219-20 (1981). Although several of the statutes em-
ploy the term 'living will,' and this appellation seems to have caught the popular imagina-
tion, see supra note 5, in the interest of distinguishing the document from the statute, this
Article will refer to the document as the 'directive.'

9. Much of the law in this area has been made in the 'blood transfusion' cases, in which
Jehovah's Witnesses or others have refused to consent to blood transfusions on religious
grounds. See, e.g., In re President & Directors of Georgetown College, Inc., 311 F.2d 1000
(D.C. Cir.), cert. denied, 377 U.S. 978 (1964) (transfusion ordered); United States v. George,
239 F. Supp. 752 (D. Conn. 1965) (transfusion ordered); In re Estate of Brooks, 32 Ill. 2d
361, 205 N.E.2d 435 (1965) (transfusion not ordered); John F. Kennedy Memorial Hosp. v.
Heston, 58 N.J. 576, 279 A.2d 670 (1971) (transfusion ordered); Erickson v. Dilgard, 44
Misc. 2d 27, 252 N.Y.S.2d 705 (Sup. Ct. 1962) (transfusion not ordered). These cases are
thoroughly discussed in two recent student articles on the subject of living wills. See Note,
supra note 4, at 152-54; Comment, Living Wills-A Need for Statewide Legislation or a
Federally Recognized Right?, 3 DEr. C.L. Rv. 781, 789-94 (1983).

10. 70 N.J. 10, 355 A.2d 647, cert. denied sub nom. Gargar v. New Jersey, 429 U.S. 922
(1976). In that case, Karen Ann Quinlan was comatose at the time she was admitted to the
hospital. There she was kept alive on a respirator, her condition deteriorating to a "chronic
persistent vegetative state." 70 N.J. at 10, 355 A.2d at 654. Although Karen remained alive
according to medical standards, her father petitioned the court to order her respirator
disconnected.

The Supreme Court of New Jersey, grounding its opinion primarily on Karen's constitu-
tional right of privacy, held "that no external compelling interest of the State could compel
Karen to endure the unendurable, only to vegetate a few measurable months with no realis-
tic possibility of returning to any semblance of cognitive or sapient life," Id. at 24, 355 A.2d
at 663. The court ordered that the respirator and other life-support might be withdrawn. In
a bizarre denouement to this case, Karen, now 30 years old, continues to exist in a comatose
state, eight years after her respirator was disconnected. N.Y. Times, Sept. 20, 1984, at C9,
col. 2. See generally Cantor, Quinlan, Privacy, and the Handling of Incompetent Dying
Patients, 30 RUTGERS L. REv. 243 (1977); Coburn, In Re Quinlan: A Practical Overview, 31
ARK. L. REv. 59 (1977) (article by court-appointed guardian of Karen Ann Quinlan); Note,
The Legal Aspects of the Rights to Die: Before and After the Quinlan Decision, 65 Ky.
L.J. 823 (1977).

11. 362 So. 2d 160 (Fla. Dist. Ct. App. 1978), afrd, 379 So. 2d 359 (Fla. 1980). Satz
involved the decision of a competent adult, Abe Perlmutter, who was suffering from a termi-
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Belchertown State School v. Saikewicz,12 have served to dramatize the
need for living will legislation. The facts of these cases reveal situations in
which the quantum leaps made by medical science towards the preserva-
tion of life' s served only to frustrate the goals and values of those upon
whom the 'benefits' of those advances were conferred.14 The need for
more individual autonomy, as perceived in the ongoing debates touched
off by these cases,15 combined with other factors, such as the increasing
institutionalization of the dying process' s and the transition in this cen-
tury from communicable to degenerative diseases as the leading causes of
death,"' served, by the decade of the 1970s, to focus public opinion on the

nal illness commonly known as 'Lou Gehrig's Disease' to refuse medical treatment. The
Florida courts upheld his right to do so, based on the constitutional right of privacy. See
Satz v. Perlmutter, 379 So. 2d 359, 360 (Fla. 1980). See generally Comment, Death with
Dignity and the Terminally Ill: The Need for Legislative Action, 4 NOVA L. REv. 257
(1980).

12. 373 Mass. 728, 370 N.E.2d 417 (1977). This case involved an aged adult, Joseph
Saikewicz, who was profoundly retarded and who had spent most of his life in institutions.
He developed leukemia, and although chemotherapy was the medically indicated course of
treatment, two physicians joined his guardian ad litem in recommending against treatment,
on the grounds that Saikewicz' life would be lengthened only by a few months and that he
was incompetent to understand the painful nature of the treatment. Id. at 729-30, 370
N.E.2d at 419.

The Supreme Judicial Court of Massachusetts, in a thoughtful opinion which is discussed
more thoroughly at text accompanying notes 96-120, infra, held that the state's interest in
the preservation of Saikewicz' life must be balanced against his constitutional rights of pri-
vacy and bodily integrity. Id. at 737-45, 370 N.E.2d at 423-27. The court applied a standard
of "substituted judgment" and concluded that Saikewicz, if competent, would have elected
to forego the treatment. Id. at 750-55, 370 N.E.2d at 430-32. Based on the facts of the case,
the court held that the State's interests were insufficient to counterbalance Saikewicz' deci-
sion to forego the treatment. Id. at 759, 370 N.E.2d at 435. See generally Kindregan, The
Court as Forum for Life and Death Decisions: Reflections on Procedures for Substituted
Consent, 11 SUFFOLK U.L. -REv. 919 (1977); Relman, The Saikewicz Decision: A Medical
Viewpoint, 4 AM. J. LAW & MED. 233 (1978); Recent Decisions, Constitutional Law-Right-
of Privacy-Qualified Right to Refuse Medical Treatment May be Asserted for Incompe-
tent Under Doctrine of Substituted Judgment-Superintendent of Belchertown State
School v. Saikewicz, 373 Mass. 728, 370 N.E.2d 417 (1977), 27 EMORY L.J. 425 (1978).

13. See Comment, The Living Will: Already a Practical Alternative, 55 TEx. L. REv.
665, 666 (1977).

14. See infra notes 27-29 and accompanying text.
15. See, e.g., Symposium: Mental Incompetents and the Right to Die, 11 SUFFOLK U.L.

REV. 919 (1977).
16. See Lerner, When, Why, and Where People Die, in THE DYING PATIENT 22 (1970);

Zimmerman, Experience with a Hospice-care Program for the Terminally Ill, 189 ANNALS

OF SURGERY 683 (1979); see also Pritchard, "Dying"-Some Issues and Problems, 164 AN-

NALs N.Y. AcAD. Sci. 707 (1969).
17. See DEPARTMENT OF HEALTH, EDUCATION & WELFARE, FACTS OF LIFE AND DEATH 31-39

(1974); Lerner, supra note 16, at 5; see also Peery, The New and Old Diseases:. A Study of
Mortality Trends in the United States, 1900-1969, 63 AM. J. CLINIcAL PATHOLOGY 453
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need for legislative action in this field."
As a result, in 1976, California became the first state to enact living will

legislation.' 9 Although the California statute has been soundly criticized
in several respects 20 it is a comprehensive bill, and portions of it have
served as models for all later legislation.21 The spread of similar legisla-
tion throughout other jurisdictions has been slow, but steady. In 1984,
Georgia enacted a Living Will Statute, 2  and thus joined the nineteen
other states"8 and the District of Columbia2' that have adopted similar
legislation. Because Georgia's statute is among the most recent legislation
in the field and because presumably it is of the greatest interest to the
readers of this Survey, this Article will discuss fully the Georgia statute
and attempt to analyze its provisions in light of the common law and of
other states' legislative endeavors. This Article will also attempt to assess
the impact of the recent decision by the Supreme Court of Georgia in the
case of In re L.H.R.25 In that case, which is discussed more fully below,2 s

the supreme court accorded constitutional status to the right to refuse
life-sustaining treatment on behalf of an incompetent individual. While
In re L.H.R. does not deal directly with the subject of living wills, it does
set the tone for a broad and liberal judicial interpretation of the Georgia
law in this area.

(1975).
18. One of the first articles to suggest the use of advance directives was Kutner, Due

Process of Euthanasia: The Living Will, a Proposal, 44 IND. L.J. 539 (1969). See also
Gurney, Is There a Right to Die?-A Study of the Law of Euthanasia, 3 CUM.-SAM. L. Rev.
235, 251-61 (1972); Sullivan, The Dying Person-His Plight and His Rights, 8 NEw ENG. L.
Rv. 197, 216 (1973). Cf. Comment, Legal Aspects of Euthanasia, 36 ALB. L. REV. 674
(1972) (proposes legalization by judicial decision of voluntary euthanasia).

19. CAL. HEALTH & SAFMY CODE §§ 7185-7195 (West 1976).
20. See Note, supra note 4, at 162-70.
21. Several states have also followed the Model Medical Treatment Decision Act spon-

sored by the Society for the Right to Die. See infra note 71.
22. O.C.G.A. tit. 31, ch. 32 (Michie Supp. 1984).
23. See ALA. CODE § 22-8A-1 (Supp. 1983); ARK. STAT. ANN. § 82-3801 (Supp. 1983); CAL.

HEALTH & SAFETY CODE § 7185 (West 1976); DEL. CODE ANN. tit. 16, § 2501 (1983); IDAHO
CODE § 39-4501 (Supp. 1983); ILL. ANN. STAT. ch. 110 4, § 701 (Smith-Hurd Supp. 1984);
KAN. STAT. ANN. § 65-28, 101 (1979 & Supp. 1983); Act of July 1, 1984, S. Res. 2364 (Miss.
1984); NEv. REv. STAT. § 449.540 (1977); N.M. STAT. ANN. § 24-7-1 (1978); N.C. GEN. STAT. §
90-320 (1977 & Supp. 1983); OR. REV. STAT. § 97.050 (1977); Tx. REv. Civ. STAT. ANN. §

4590h (Vernon Cum. Supp. 1984); VT. STAT. ANN. tit. 18, § 5251 (Supp. 1984); VA. CODE §
54-325.8:1 (Supp. 1984); WASH. REy. CODE § 70.122.010 (Supp. 1984); W. VA. CODE § 16-30-1
(Supp. 1984); Wis. STAT. ANN. § 154 (West Supp. 1984); Wv. STAT. § 33-26-144 to -152. See
generally Appendix, pp. 76-77, infra.

24. D.C. CODE ANN. § 6-2401 (Supp. 1984).
25. 253 Ga. 439, 321 S.E.2d 716 (1984).
26. See infra notes 41-61 and accompanying text.
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II. PUBLIC POLICY CONSIDERATIONS

Before undertaking to analyze the provisions of the various living will
statutes, it is important to understand the public policy context within
which these statutes function.

A. The Fundamental Right

It is axiomatic that every rational individual seeks to maximize his own
well-being.27 Moreover, the concept of individual responsibility and au-
tonomy is deeply ingrained in the Judeo-Christian ethos that pervades
our society." These basic motivations devolve into the right of self-deter-
mination; every competent individual's privilege to establish his own per-
sonal goals and values and to decide what is and is not in his own best
interest.'

Ultimately, this value system finds expression in the fundamental indi-
vidual liberties secured by the Constitution. In the context of refusing
medical treatment, the courts consistently have recognized the right of a
competent individual to self-determination and have grounded their hold-
ings primarily on the right of religious freedom" or the constitutional
right of privacy."' Of course, individual rights have never been without
concomitant obligations and restraints; this responsibility is the price the
individual pays for the society that protects those rights.'2 The right to
refuse medical treatment is no exception. For example, the courts have
held that an individual has no right, for religious reasons or otherwise, to
refuse vaccination for his child or to expose the community to a conta-
gious disease. When an individual in a life-threatening medical situation
exercises his right of autonomy and elects to forego medical treatment,
courts traditionally have engaged in a balancing process, weighing the

27. This tendency finds one expression in the philosophy of 'Utilitarianism' as ex-
pounded by Jeremy Bentham. See J. BxNTHAM, AN INmoODucnoN TO THE PImCILES OF
MORALS AND LEGISLATION (London 1789).

28. Cf. Ecclesiastes 12:13 ("Fear God, and keep his commandments; for this is the whole
duty of man." Id.).

29. "'Our nation.., has thrived on the principle that, outside areas of plainly harmful'
conduct, every American is left to shape his own life as he thinks best, do what he pleases,
go where he pleases.'" Kent v. Dulles, 357 U.S. 116, 126 (1958) (quoting C. CHAFES, THRE
HUMAN RIGHTS IN THE CoNsTrruTIoN OF 1787, at 197 (1956)).

30. See, e.g., In re Estate of Brooks, 32 Ill. 2d 361, 372-74, 205 N.E.2d 435, 442 (1965).
31. See, e.g., Saikewicz, 373 Mass. at 739, 370 N.E.2d at 424; Quinlan, 70 N.J. at 38, 355

A.2d at 663.
32. This idea finds expression in the divergent social contract theories of Thomas Hob-

bes and John Locke. See generally T. HoBBEs, LEVIATHAN (London 1651); J. LocKz, Two
TREATISES OF GOVERNMENT (London 1698).

33. See, eg., Prince v. Massachusetts, 321 U.S. 158 (1944); Jacobson v. Massachusetts,
197 U.S. 11 (1905).

(Vol. 36
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state's interests against the individual's interests.34 In most instances, in-
dividual autonomy is respected," but occasionally courts have felt justi-
fied in frustrating individual choice in favor of a perceived societal need."

Legislatures also have accorded increasing recognition to an individ-
ual's decision to accept or to refuse medical treatment. For example,
Georgia has codified the doctrine of informed consent,37 and this codifica-
tion recognizes the right of adults to refuse medical treatment." Here
again, however, the rights recognized are not absolute; another Georgia
statute provides for involuntary incarceration of certain tuberculosis vic-
tims.39 Thus, the authors of living will legislation have been able to pro-
ceed within an established framework of fundamental rights and pro-
tected values, but with clear authority for burdening the exercise of these
rights in the furtherance of desirable and legitimate state interests.40

Although the Georgia Legislature apparently declined to recognize the
right to refuse life-sustaining treatment as one of constitutional propor-
-tions,'1 the Georgia judiciary has done so in an interesting trio of recent
decisions. In the first of these cases, Zant v. Prevatte,"2 the Georgia Su-
preme Court held, in a brief opinion, that a prisoner's constitutional right
of privacy permits him to starve himself to death if he so chooses.43 This

34. See infra notes 106-11 and accompanying text.
35. See, e.g., Satz v. Perlmutter, 362 So. 2d 160 (Fla. Dist. Ct. App. 1978), affl'd, 379 So.

2d 359 (Fla. 1980); In re Estate of Brooks, 32 Ill. 2d 361, 205 N.E.2d 435 (1965); Lane v.
Candura, 6 Mass. App. Ct. 377, 376 N.E.2d 1232 (1978); In re Quakenbush, 156 N.J. Super.
282, 383 A.2d 785 (Prob. Div. 1978); Eichner v. Dillon, 73 A.D.2d 431, 426 N.Y.S.2d 517
(1980), aff'd sub nom. In re Storar, 52 N.Y.2d 363, 420 N.E.2d 64, 438 N.Y.S.2d 266 (1981).

36. For example, the state's need to preserve the life of a parent with dependent minor
children may outweigh the right of the parent to refuse a life-sustaining blood transfusion.
See, e.g., In re President & Directors of Georgetown College, Inc., 331 F.2d 1000, 1008 (D.C.
Cir.), cert. denied, 377 U.S. 978 (1964); see also United States v. George, 239 F. Supp. 752,
754 (D. Conn. 1965).

37. O.C.G.A. tit. 31, ch. 9 (Michie 1982). Informed consent is defined as "[a] person's
agreement to allow something to happen (such as surgery) that is based on a full disclosure
of facts needed to make the decision intelligently." BLAcK's LAw DICTIONARY 701 (5th ed.
1979). See generally W. PROSSER, HANDBOOK OF THE LAW OF TORTS § 32, at 165-66 (4th ed.
1971).

38. O.C.G.A. § 31-9-7 (Michie 1982).
39. Id. tit. 31, ch. 14.
40. See generally Bratton, The Right to Die: A Constitutional One?, 41 JuRIsT 155

(1981).
41. The legislative findings contained in CAL. HEALTH & SAFErY CODE § 7186 (West

1976) commence with the following statement: "The Legislature finds that adult persons
have the fundamental right to control the decision relating to the rendering of their own
medical care .... " Id. (emphasis added). Georgia's legislative findings, which are modeled
after California's and are contained in O.C.G.A. § 31-32-1 (Michie Supp. 1984), omit the
word 'fundamental' emphasized above.

42. 248 Ga. 832, 286 S.E.2d 715 (1982).
43. Id. at 834, 286 S.E.2d at 716.
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decision was followed by the court of appeals' opinion in Kirby v.
Spivey" that a lucid, competent adult may, in most circumstances, refuse
to consent to "suggested and recommended medical procedures, '"45 even
at the cost of his life.4' The court cited Prevatte to the effect that such a
decision is encompassed within the constitutional right of privacy.

The holdings in Prevatte and Kirby paved the way for In re L.H.R.,47 a
decision that should prove to be a landmark in the development of this
area of law. That case involved the withdrawal of life-sustaining treat-
ment from an infant who was diagnosed as being irreversably "in a
'chronic vegetative state' with 'absence of cognitive function.'-48 The
child's parents, her doctor, her court-appointed guardian ad litem, and a
hospital-appointed "Infant Care Review Committee ' '4 all agreed that life
support should be terminated. In an action for declaratory relief brought
to review this decision, the DeKalb Superior Court enjoined the physician
and the hospital "from interfering with the constitutional and common
law rights of the child and from interfering with the wishes of L.H.R.'s
parents and guardian to have life-support systems removed." 50 The trial
court, on its own motion, directed the Attorney General to prosecute an
appeal from this decision, thus affording the supreme court its first op-
portunity to address the right-to-die issue in a comprehensive fashion and
to set forth guidelines for the termination of life support in the absence of
a living will.

The most important aspect of the holding in In re L.H.R. is, of course,
the court's recognition of the constitutional basis for the decision to with-
hold or withdraw life-sustaining treatment from an incompetent individ-
ual. The authority the court cited for its holding 1 makes clear that it is
the constitutional right of privacy and freedom from bodily intrusion that
the court recognized. The court stated that this right "is not lost because

44. 167 Ga. App. 751, 307 S.E.2d 538 (1983).
45. Id. at 753, 307 S.E.2d at 540.
46. The court in Kirby thus made into law the concurring opinion of Presiding Justice

(now Chief Justice) Hill in Jefferson v. Griffin Spalding County Hosp. Auth., 247 Ga. 86, 89,
274 S.E.2d 457, 460 (1981) (Hill, J., concurring), that "a competent adult has the right to
refuse necessary lifesaving surgery and medical treatment (i.e., has the right to die) where
no state interest other than saving the life of the patient is involved." Id. at 89-90, 274
S.E.2d at 460. See generally Doster, Allen & King, The "Right to Die" in Georgia, 20 GA.
ST. B.J. 68 (1983).

47. 253 Ga. 439, 321 S.E.2d 716 (1984).
48. Id. at 439, 321 S.E.2d at -

49. Id. at 439, 321 S.E.2d at -.

50. Id. at 439, 321 S.E.2d at -.

51. See generally Jefferson v. Griffin Spalding County Hosp. Auth., 247 Ga. 86, 274
S.E.2d 457 (1981); Kirby v. Spivey, 167 Ga. App. 751, 307 S.E.2d 538 (1983). The court also
relied on In re Quinlan, discussed supra note 10.
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of the incompetence or youth of the patient";"3 that "there is no legal
difference between the situations of infant and the incompetent adult
who has made no living will";' 3 and that this decision "is a personal deci-
sion for family members or those who bear a legal responsibility for the
patient."" The court also described the procedure that it considers neces-
sary for the proper exercise of this constitutional right,"5 but was careful
to limit its holding to those situations which involve "termination or
treatment of the terminally ill patient, adult or child, in a chronic vegeta-
tive state for whom there is no reasonable possibility of attaining (or
regaining) cognitive function.""

The court disapproved of the school of judicial thought which holds
that a court is always the necessary and appropriate forum when a deci-
sion must be made to forego life-sustaining treatment for an incompetent
person.'7 Judicial intervention, said the court, ordinarily is unnecessary
when there is no dispute between the physicians and the family of the
incompetent person regarding termination of treatment." In constitu-
tional parlance, this amounts to a holding that the state has no compel-
ling interest in maintaining the life of an incompetent individual in a
chronic vegetative state with no reasonable hope of recovery, when the
family and physicians of that person agree that he should be allowed to
die.'

Although much remains to be written about In re L.H.R. and the area
of law on which it impacts,60 its immediate effect is to vest the right of
decisionmaking on behalf of an incompetent individual in the physicians
and family of that individual, and to accord those parties a high degree of

52. 253 Ga. at 446, 321 S.E.2d at
53. Id. at 447, 321 S.E-2d at
54. Id. at 446, 321 S.E.2d at -
55. According to the court, the parents or legal guardian may make the decision to ter-

minate treatment, based on the diagnosis of the attending physician that there is no hope of
recovery from the chronic vegetative state. This diagnosis must meet with the concurrence
of two disinterested physicians, and there is no requirement of judicial approval or the con-
currence of a hospital ethics committee. Id. at 446, 321 S.E.2d at

56. Id. at 446, 321 S.E.2d at _.
57. The court criticized the holding in Superintendent of Belchertown State School v.

Saikewicz, 373 Mass. 728, 370 N.E.2d 417 (1977), discussed supra note 12, that a court's
participation is required. Id. at 757-59, 370 N.E.2d at 434. The Georgia court, however, did
not disapprove of Saikewicz' balancing of state interests against individual rights, discussed
infra notes 105-117 and accompanying text, and in fact, the court applied a similar test in
In re L.H.R.. See 253 Ga. at 446, 321 S.E.2d at

58. 253 Ga. at 446, 321 S.E.2d at _.
59. Id. See infra notes 103-115 and accompanying text.
60. The case was decided on October 16, 1984, when this Article was in the final stages

of preparation for publication. For this reason, the authors regret that they are unable to
discuss the case more fully.
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flexibility in making treatment decisions. It remains to be seen whether
equal status will be accorded to an incompetent person's right to have
executed on his behalf an advance directive regarding withholding or
withdrawal of life-sustaining treatment. 1

B. Other Policy Considerations

Georgia's legislative findings, which are essentially a statement of the
public policy underlying the Living Will Statute, are stated in this
manner:

(a) The General Assembly finds that modern medical technology has
made possible the artificial prolongation of human life.
(b) The General Assembly further finds that, in the interest of protect-
ing individual autonomy, such prolongation of life for persons with a ter-
minal condition may cause loss of patient dignity and unnecessary pain
and suffering, while providing nothing medically necessary or beneficial
to the patient.
(c) The General Assembly further finds that there exists considerable
uncertainty in the medical and legal professions as to the legality of ter-
minating the use of life-sustaining procedures in certain situations.
(d) In recognition of the dignity and privacy which patients have a right
to expect, the General Assembly declares that the laws of the State of
Georgia shall recognize the right of a competent adult person to make a
written directive, known as a living will, instructing his physician to
withhold or withdraw life-sustaining procedures in the event of a termi-
nal condition."

The primary purpose of the statute, as gleaned from these declarations,
is clear: to facilitate the right to a natural death with a maximum of
dignity and privacy and a minimum of suffering. In addition to the indi-
vidual interests declared furthered by the statute, several important state
interests are furthered as well. For example, the state's interest in pre-
serving the integrity of the medical profession" is furthered by resolving
the "considerable uncertainty .. .as to the legality of terminating the
use of life-sustaining procedures."" Finally, and perhaps most impor-
tantly, the statute affirms a previously implicit public policy against any

61. See infra notes 95-120 and accompanying text.
62. O.C.G.A. § 31-32-1 (Michie Supp. 1984).
63. See Saikewicz, 373 Mass. at 742, 370 N.E.2d at 425.
64. See O.C.G.A. § 31-32-1(c) (Michie Supp. 1984). Also, the state's interest in the pres-

ervation of life and the prevention of suicide is furthered by the establishment of orderly
provisions for the termination of life-sustaining treatment under a physician's direction and
the statutory declaration that the making of a directive is not a suicide. See id. § 31-32-9(a).
But see Saikewicz, 373 Mass. at 743 n.U, 370 N.E.2d at 426 n.11 (suggests that a competent
adult's refusal of medical treatment would not necessarily constitute a suicide).
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form of active euthanasia." Although the 'slippery slope' argument has
been made," even the most ardent opponents of euthanasia in any form"7

must concede the vast moral gulf between allowing an individual to
choose to let nature take its course and taking active measures to end
another's life.66

III. OPERATION AND EFFEcT-THE ATTORNEY'S RESPONSMILITY

The purpose of this section is to discuss the provisions of the various
living will statutes that deal with the contents of the directive, the impor-
tant requirement of competence, and the formalities of execution and rev-
ocation or of a directive. Because these are matters that invoke the spe-
cial skills of the attorney, this section of the Article is entitled "The
Attorney's Responsibility."

The typical living will statute, it has been noted, provides essentially
for a directive which states that, should the declarant be diagnosed as
having a terminal condition, life-sustaining procedures may be withheld
or withdrawn.es It is important to be aware, however, that beyond this
succinct statement, a plethora of variegations lurks in the various stat-
utes. In few areas of law has the ferment of federalism been so actively
evident, for there is in some areas little uniformity from one state's living
will statute to the next. Each of the twenty-one jurisdictions that have
enacted some type of living will statute have attempted to experiment,"0

and this experimentation is a salutary phenomenon, for the result is
likely to be the evolution of uniform standards and procedures in this

65. "Nothing in this chapter shall be construed to condone, authorize, or approve mercy
killing or to permit any affirmative or deliberate act or omission to end life other than to
permit the process of dying as provided in this chapter." O.C.G.A. § 31-32-11(b) (Michie
Supp. 1984). Curiously, the statute also adds that "nothing in this chapter shall be con-
strued to condone, authorize, or approve abortion." Id.

66. In the context of living will legislation, the 'slippery slope' argument is simply that
adoption of the legislation-although in itself a justifiable action-weakens the value ac-
corded human life and is, thus, the first step towards an unjustifiable action-a breakdown
of the protections against taking human life under any circumstances. The President's Com-
mission rejected this argument on the ground that "it must be shown that pressures to allow
the unjustified action will become so strong once the initial step is taken that the further
steps are likely to occur. Since such evidence is commonly quite limited, slippery slope argu-
ments are themselves subject to abuse in social and legal policy debate." PRESIDsENT'S COM-
MISSION, supra note 7, at 29.

67. See, e.g., Kamisar, supra note 4. See also Martin, Euthanasia and Modern Morality,
10 JUiST 437 (1950).

68. Foot, Euthanasia, in DFATH mD DEcisioN 85 (E. McMullin ed. 1978) (living will is
"furthest we should go" Id. at 108.).

69. See supra text accompanying note 8.
70. See Appendix, pp. 76-77, infra.
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area.7 1 An illustration of the need for uniformity of living will legislation
appears below.72

A. The Requirement of Statutory Form

All living will statutes require that the directive itself be a document in
writing,7 sometimes according to a statutory form that may or may not
be added to or varied.7

4 Three states-Arkansas, Delaware, and New
Mexico-do not set forth in the statute any form for the directive, but all
the other statutes contain a mandatory or suggested form."6 Georgia's
statute, which contains a mandatory form, is typical and is as follows:

LIVING WILL

Living will made this - day of - (month, year).

I, , being of sound mind, willfully and voluntarily make
known my desire that my life shall not be prolonged under the circum-
stances set forth below and do declare:

1. If at any time I should have a terminal condition as defined in and
established in accordance with the procedures set forth in paragraph (10)
of Code Section 31-32-2 of the Official Code of Georgia Annotated, I di-
rect that the application of life-sustaining procedures to my body be
withheld or withdrawn and that I be permitted to die;

2. In the absence of my ability to give directions regarding the use of
such life-sustaining procedures, it is my intention that this living will
shall be honored by my family and physician(s) as the final expression of
my legal right to refuse medical or surgical treatment and accept the con-
sequences from such refusal;

3. This will shall have no force or effect seven years from the date I
signed this document as stated above; however, I understand that, if at

71. See MODEL MEDICAL TREATMENT DECISION ACT, reprinted in PESIDENT's COMMIS-
s8ON, supra note 7, at 313-17 [hereinafter cited as MODEL ACT]. Several states have based
their legislation on this model act which was sponsored by the Society for the Right to Die.
See, e.g., ALA. CODE § 22-8A-4 (Supp. 1983); ILL. ANN. STAT. ch. 110 2 § 703 (Smith-Hurd
Supp. 1984); WASH. Rav. CODE ANN. § 70.122.030(1) (Supp. 1984-1985).

72. See infra Part V-B.
73. VA. CODE § 54-325.8:3 (Supp. 1983) provides, in addition to a written directive, that

"rain oral declaration may be made by a competent adult in the presence of a physician and
two witnesses by any nonwritten means of communication at any time subsequent to the
diagnosis of a terminal condition." Id.

74. See Appendix, pp. 76-77, infra.
75. Id.
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the end of said seven years I am incapable of communicating with the
attending physician, this will shall remain in effect until such time as I
am able to communicate with the physician;

4. I understand that I may revoke this living will at any time;

5. I understand the full import of this living will, and I am at least 18
years of age and am emotionally and mentally competent to make this
living will; and

6. If I have been diagnosed as pregnant, this living will shall have no
force and effect during the course of my pregnancy.

Signed
(City), - (County), and - (State of Residence).

I hereby witness this living will and attest that:

(1) The declarant is personally known to me and I believe the declarant
to be at least 18 years of age and of sound mind;

(2) I am at least 18 years of age;

(3) To the best of my knowledge, at the time of the execution of this
living will, I:

(A) Am not related to the declarant by blood or marriage;

(B) Would not be entitled to any portion of the declarant's estate by
any will or by operation of law under the rules of descent and distribution
of this state;

(C) Am not the attending physician of declarant or an employee of
the attending physician or an employee of the hospital or skilled nursing
facility in which declarant is a patient;

(D) Am not directly financially responsible for the declarant's medi-
cal care; and

(E) Have no present claim against any portion of the estate of the
declarant;

(4) Declarant has signed this document in my presence as above-in-
structed, on the date above first shown.

Witness
Address
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Witness
Address

Additional witness required when living will is signed in a hospital or
skilled nursing facility.

I hereby witness this living will and attest that I believe the declarant
to be of sound mind and to have made this living will willingly and
voluntarily.

Witness:

Medical director of skilled
nursing facility or chief of

the hospital medical staff"

A mandatory or suggested statutory form serves several useful pur-
poses. Among these are: (1) to ensure that the declarant is aware of the
nature of the document he is executing; (2) to provide a document that is
easily recognizable to physicians who will be called on to effectuate it
(and who, in Georgia, are charged with the responsibility of determining
that it complies with the statutory formalities);" (3) to provide a docu-
ment that is 'self-proving1 concerning questions of declarant and witness
competence; and (4) to prevent the declarant from attempting to enlarge
the scope of the directive beyond the circumstances contemplated by the
statute.70

It remains to be seen what legal effect a court will give to a directive
executed under a law such as Georgia's, which requires a certain form,
when the directive does not comply with the form. If the directive sub-
stantially conforms to the essential requirements of the statute, a court
should allow it to be effectuated, particularly if the statute contains lan-
guage similar to that found in Georgia's legislation, which provides that
"[niothing in this chapter shall impair or supersede any legal right or
legal responsibility which any person may have to effect the withholding
or withdrawal of life-sustaining procedures in any lawful manner. In such
respect the provisions of this chapter are cumulative."80 This language,

76. O.C.G.A. § 31-32-3(b) (Michie Supp. 1984).
77. Id. § 31-32-8(a)(3). See infra text accompanying note 91.
78. For an explanation of the purpose of 'self-proving' wills, see In re Sample, 175 Mont.

93, 96-97, 572 P.2d 1232, 1233-34 (1977). The same legislature that enacted Georgia's Living
Will Statute passed legislation which provides for self-proved testamentary wills. See 1984
Ga. Laws 834 (codified in scattered sections of O.C.G.A. tit. 53 (Michie Supp. 1984)).

79. A significant number of states, however, provide that the directive may contain pro-
visions in addition to the statutory form. See Appendix. pp. 76-77, infra.

80. O.C.G.A. § 31-32-11(a) (Michie Supp. 1984).
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taken in conjunction with several courts' rulings that the right to forego
life-sustaining treatment is a constitutional manner,"1 should, in most
cases, persuade a court to give effect to a directive that substantially com-
plies with statutory formalities, even if it is technically insufficient.

B. The Requirement of Competence

Ascertaining Competence. All living will statutes provide, at a min-
imum, that directives may be executed by "competent adults."" Al-
though the definition of 'adult' should present no problem,"8 the question
of what level of competence is necessary to execute a valid directive must
be determined by reference to laws and considerations outside the scope
of the living will statute itself.

Some writers have advanced the idea that competence to execute a
valid directive should be the same as that required to execute a testamen-
tary will.6 Indeed, this idea appears to have found legislative approval in
Arkansas"5 and New Mexico." A better view, however, is advocated by
the President's Commission,"7 which argues that "[tihe extent of the obli-
gation of [health care] providers to inform patients so that they can make
sound choices is no different for life-sustaining treatment than for any
other."" This suggests that standards relating to the medical duty of in-
formed consent" furnish a useful independent source for determining ca-
pacity to execute a directive, because the decision to forego life-sustaining
treatment is essentially a medical decision. If the patient is competent to
give informed consent, he should be held competent to execute a
directive.9

The informed consent model for determining competence should prove
particularly useful under a statute such as Georgia's, which charges the
physician who is to implement the directive with the responsibility for

81. E.g., In re L.H.R., discussed supra notes 47-61 and accompanying text; Saikewicz,
tiscussed infra notes 105-20 and accompanying text. See also infra note 103.

82. See, e.g., O.C.G.A. § 31-32-3(a) (Michie Supp. 1984).
83. For example, under both the Living Will Statute, id. § 31-32-2(2), and the general

aw of Georgia, id. § 39-1-1 (Michie 1982), age 18 constitutes majority.
84. Note, The "Living Will": The Right to Death with Dignity?, 26 CASE W. REs. 485

1976); Comment, supra note 9, at 781.
85. ARK. STAT. ANN. § 82-3802 (Supp. 1983).
86. N.M. STAT. ANN. § 24-7-3(B) (1978).
87. PREsDENr's CoMMISsIoN, supra note 7, at 51-52; see also id. at 45 (suggests that

lecisions about life-sustaining therapy should not be considered differently from other
,reatment decisions).

88. Id. at 51.
89. See supra note 37.
90. See generally Annot., Mental Competency of Patient to Consent to Surgical Opera-

ion or Medical Treatment, 25 A.L.R.3D 1439 (1969 & Supp. 1984).
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determining that the patient was competent at the time it was made.' 1

Doctors presumably are familiar with the rules governing informed con-
sent, and even though they and their agents are statutorily barred in
Georgia,' 2 and in most other states,9" from witnessing the directive, the
declarant's doctor at the time of execution can refer to those rules to
make an accurate determination of competence in the event a question of
this nature should arise. The purpose of requiring this standard of com-
petence would be to ensure that the declarant was in a position at the
time of execution to make a decision as consistent with his personal val-
ues and goals as any other decision about medical treatment would be."

The Rights of the Incompetent. It is ironic that In re Quinlan"
and Superintendent of Belchertown State School v. Saikewicz,"s the two
cases that perhaps did the most to stimulate the widespread public con-
cern for the rights of the dying, both involved incompetent patients. The
irony lies in the fact that of the twenty-one jurisdictions which have en-
acted living will legislation, only four-Arkansas, 7 New Mexico," North
Carolina," and Virginia-have seen fit to extend the benefits of their
statutes to incompetent people. Under the other statutes, the rights of
incompetents have been ignored01 or, worse, eliminated.10 2 It seems al-
most a certainty that, given the strong constitutional basis found for the
right of incompetent people to forego life-sustaining treatment in Quin-
lan and Saikewicz, as well as in other cases 1 "3 and commentary,104 chal-

91. See supra note 77 and accompanying text.
92. O.C.G.A. § 31-32-3(a)(3) (Michie Supp. 1984).
93. See, e.g., CAL. HEALTH & SAFETY COD § 7188 (West 1976).
94. See PmgSrNT'S COMMISSION, supra note 7, at 43-45.
95. 70 N.J. 10, 355 A.2d 647, cert. denied sub nom. Gargar v. New Jersey, 429 U.S. 922

(1976). For a summary of the facts in Quinlan, see supra note 10.
96. 373 Mass. 728, 370 N.E.2d 417 (1977). For a summary of the facts in Saikewicz, see

supra note 12.
97. ARK. STAT. ANN. § 82-3803 (Supp. 1983).
98. N.M. STAT. ANN. § 24-7-4 (1978) (allows execution on behalf of a minor).
99. N.C. GEN. STAT. § 90-322 (Supp. 1983).
100. VA. CODE § 54-325.8:6 (Supp. 1984).
101. E.g., ALA. CODE § 22-8A-4 (Supp. 1983) ("[a]ny adult person" Id.).
102. E.g., O.C.G.A. § 31-32-2(2) (Michie Supp. 1984) (" 'Competent Adult' means a per-

son of sound mind . . . ." Id.).
103. E.g., Eichner v. Dillon, 73 A.D.2d 431,426 N.Y.S.2d 517 (N.Y. App. Div. 1980), aff'd

sub nom. In re Storar, 52 N.Y.2d 363, 420 N.E.2d 64, 438 N.Y.S.2d 266 (1981). As the Ap-
pellate Division stated in that case, "[wle further conclude that by standards of logic, moral-
ity, and medicine the terminally ill should be treated equally, whether competent or incom-
petent." 73 A.D,2d at -, 426 N.Y.S.2d at 542. See Satz v. Perlmutter, 362 So. 2d 160 (Fla.
Dist. Ct. App. 1978), aff'd, 379 So. 2d 359 (Fla. 1980); Lane v. Candura, 6 Mass. App. Ct.
377, 376 N.E.2d 1232 (1978); In re Quakenbush, 156 N.J. Super. 282, 383 A.2d 785 (Prob.
Div. 1978).

104. See Comment, supra note 9, at 788-99.
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lenges will be mounted to those statutes which do not provide some
means for similar decisionmaking on behalf of incompetents.

The opinion in the Saikewicz case, written by the highest court in Mas-
sachusetts, contains one of the most thoughtful expositions of the general
constitutional considerations involved in the decision to forego life-sus-
taining treatment and of those considerations as they apply specifically to
the case of an incompetent individual. The constitutional bases of the
rights in Quinlan and Saikewicz have been discussed above.'" Essen-
tially, when the state seeks to limit or to burden their exercise, the ques-
tion for the courts to consider is whether the burden is a permissible
one.'"6 To determine this, the court must engage in a balancing process,
weighing the legitimacy and urgency of the state's objective against the
individual interests infringed thereby.107

In Saikewicz, the court identified three major areas of state concern
when an individual elects to refuse suggested medical treatment: (1) the
concern for the preservation of life; (2) the prevention of harm to inno-
cent third parties; and (3) the desire to uphold the ethics and the integ-
rity of the medical profession."" Balanced against these concerns are
three principal rights of the individual: (1) the right to free exercise of
religion;109 (2) the right to bodily integrity; and (3) the right to privacy
and to self-determination.110 These state interests and individual rights,
coupled with the general rights of individuals in all instances to due pro-
cess and to equal protection of the laws,' would appear to provide a

105. See supra notes 27-36 and accompanying text.
106. See, e.g., J. NowAK, R. ROTUNDA & J. YOUNG, CONSTUmTONAL LAw 591-92 (2d ed.

1983); Tussman & tenBrock, The Equal Protection of the Laws, 37 CALw. L. Rzv. 341, 365-
68 (1949).

107. See, e.g., In re Grifliths, 413 U.S. 717, 721-22 (1973); Shapiro v. Thompson, 394 U.S.
618, 634 (1969); Griswold v. Connecticut, 381 U.S. 479, 484 (1965). See generally J. NowAK,
R. ROTUNDA & J. YOUNG, supra note 106, at 590-99 (discusses established rules and develop-
ing trends in 'strict scrutiny' equal protection analysis).

108. See 373 Mass. at 741, 370 N.E.2d at 425. The court in Saikewicz also identified a
fourth state interest, the prevention of suicide, but then concluded that "the case of the
competent adult's refusing medical treatment... does not necessarily constitute suicide" if
the requisite intent was not present. Id. at 743 n.11, 370 N.E.2d at 426 n.l. In the case of
an incompetent, there would seem to be even less chance that the requisite intent could be
present.

109. Although this particular right was not at issue in Saikewicz, several other courts
have accorded weight to it in the context of refusing medical treatment. See, eg., Applica-
Lion of President and Directors of Georgetown College, Inc., 331 F.2d 1000 (D.C. Cir. 1964),
cert. denied, 377 U.S. 978 (1964); In re Estate of Brooks, 32 Ill. 2d 361, 205 N.E.2d 435
(1965); In re Quinlan, 70 N.J. 10, 355 A.2d 647 (1976). In Quinlan, however, the court indi-
ated that the right to free exercise of religion was of diminished importance when balanced
sgainst the state's interest in the preservation of life. See id. at 36-37, 355 A.2d at 661.

110. 373 Mass. at 739-40, 370 N.E.2d at 424-26.
111. See U.S. CONsT. amend. XIV, § 1. The Supreme Court has held in its 'incorporation
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succinct framework for judicial consideration of any decision to refuse
treatment.

After recognizing "a general right in all persons to refuse medical treat-
ment in appropriate circumstances,"112 the court in Saikewicz held that it
is the state's duty to accord the constitutional rights of an incompetent
individual consideration equal to that afforded competent persons.lls The
"intrinsic human worth and vitality 11 4 of an incompetent person dictates
that he must be afforded "the same panoply of rights and choices."11s

Because an incompetent patient is incapable of asserting his own rights,
the court should allow a guardian, preferably someone with a close con-
nection to the patient,"' to assert these rights for him."

The significance of the Saikewicz rationale in the context of living will
statutes is that, to the extent these statutes do not provide for the termi-
nation of life-sustaining treatment for an incompetent person, courts and
other concerned parties should not read them as denying that right. In-
deed, the whole thrust of the constitutional positions approved in Quin-
lan, Saikewiez, and like cases 18 is that the legislature cannot deny the
right. Whether an advance directive executed on behalf of an incompe-
tent person will find similar constitutional support remains to be seen.'1

The states that do allow directives for incompetents provide that they

cases' that most of the Bill of Rights' guarantees apply to the states through the fourteenth
amendment. See generally E. CORwiN, THE CONSTITUTION AND WtAT IT MEANS TODAY 475-
81 (H. Chase & C. Ducat rev. 14th ed. 1978); J. NOWAK, R. ROTUNDA & J. YOUNG, supra note
106, at 452-57.

112. 373 Mass. at 745, 370 N.E.2d at 427 (emphasis added).

113. Id. at 745-46, 370 N.E.2d at 427-28.
114. Id. at 747, 370 N.E.2d at 428.
115. Id.
116. The court in Quinlan expressed this preference. See 70 N.J. at 54, 355 A.2d at 670-

71. This also was the choice of a majority of people surveyed by the President's Commission.
See PREsmErr's COMMISSION, DECISIONS, supra note 6, at 240. See also PRsIsEr's COM-
MISSION, supra note 7, at 44-45.

117. Accord 373 Mass. at 748, 370 N.E.2d at 429. See also Quinlan, 70 N.J. at 55, 355
A.2d at 647. The cases have glossed over the conflict of interest inherent in allowing a po-
tential heir to make the decision to allow his testator to die. Perhaps the Georgia Legisla-
ture considered this problem when it provided that heirs or relatives of a declarant cannot
witness that declarant's directive. See O.C.G.A. § 31-32-3(a)(1), -(2) (Michie Supp. 1984).

118. See supra note 103.
119. Courts may decide that the fact of incompetence sufficiently heightens the state's

interest in the preservation of life that the decision to forego medical treatment must be
made at the advice of a physician after the terminal condition has been diagnosed. Applica-
tion of the principle of 'substituted judgment' advocated by the court in Saikewicz and by
the President's Commission, however, should incline a court to give great weight to the
existence of an advance directive in such a case. See Saikewicz, 373 Mass. at 748, 370
N.E.2d at 430-32; PREsImr'S COMMISSION, supra note 7, at 132-34.
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can be executed only after a terminal condition has been diagnosed.3 0

Ultimately, however, the state must justify any such limitation according
to the balance of constitutional concerns described above.

The Georgia Living Will Statute is an admirable first step in defining
the right of terminally ill individuals to a natural death. By its own terms,
however, the statute does not foreclose the recognition of other natural
death rights outside the statute.121 In the interest of affirming the funda-
mental right of all citizens to a natural death, Georgia and other states
should enact legislation that will affirmatively address the status of the
incompetent.

C. Witnesses

All living will statutes provide that the directive must be witnessed,2

and the range of those who may serve as witnesses is generally more nar-
rowly proscribed than for a testamentary declaration.122 Georgia's statute,
which is typical, sets forth the following requirements:

Such living will shall be signed by the declarant in the presence of at
least two competent adults who, at the time of the execution of the living
will, to the best of their knowledge:

(1) Are not related to the declarant by blood or marriage;
(2) Would not be entitled to any portion of the estate of the

declarant upon the declarant's decease under any testamentary
will of the declarant, or codicil thereto, and would not be enti-
tled to any such portion by operation of law under the rules of
descent and distribution of this state at the time of the execu-
tion of the living will;

(3) Are neither the attending physician nor an employee of
the attending physician nor an employee of the hospital or
skilled nursing facility in which the declarant is a patient;

(4) Are not directly financially responsible for the declar-
ant's medical care; and

(5) Do not have a claim against any portion of the estate of
the declarant.'"

While the reasons for excluding some of the categories of witnesses are

120. See supra notes 97-100 and accompanying text.
121. See O.C.G.A. § 31-32-11(a) (Michie Supp. 1984). See also supra text accompanying

note 80.
122. The requirement of witnesses even applies to Virginia's oral directive. See VA. CODE

§ 54-325.8:3 (Supp. 1984).
123. Except, of course, in those states that provide only that the directive be executed

with the same formalities required of a testamentary will. See supra notes 85-86.
124, O.C.G.A. § 31-32-3(a) (Michie Supp. 1984).
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obvious,125 the statute also excludes the physician, the health care provid-
ers, and their agents-the class of witnesses who are perhaps best quali-
fied to judge the question of competence.l s2 Perhaps the best practical
solution that can be offered is to obtain an independent physician or
other health care specialist as a witness if some question of the declar-
ant's competence is likely to be raised.

D. Revocation

All living will statutes, except that of Arkansas, provide procedures for
revocation of a directive." 7 Just as the range of possible witnesses is nar-
rower than is the case with a testamentary will,128 the means by which a
directive may be revoked are broader than is the case with a testamentary
will. This is because of the special nature of the living will and the cir-
cumstances under which it is effectuated (and doubtless because of some
lingering moral qualms on the part of legislators). 1 "1 Georgia's provisions
in this regard are typical of the group of statutes that adopt liberal revo-
cation provisions and are as follows:

(a) A living will may be revoked at any time by the declarant, with-
out regard to his mental state or competency, by any of the following
methods:

(1) By being cancelled, defaced, obliterated, burnt, torn, or
otherwise destroyed by the declarant or by some person in his
presence and by his direction;

(2) By the declarant or a person acting at the direction of
the declarant signing and dating a written revocation expressing
the intent of the declarant to revoke. Such revocation shall be-
come effective only upon communication to the attending physi-
cian by the declarant or by a person acting at the direction of
the declarant. The attending physician shall record in the pa-
tient's medical record the time and date when he received notifi-
cation of the written revocation; or

(3) By any verbal or nonverbal expression by the declarant
of his intent to revoke the living will. Such revocation shall be-

125. See generally A. REn'Y & L. ToMPKINs, HISTORICAL AND STATUTORY BACKGROUND OF
TH LAW OF WILLS 35-36 (1928). See also G. THOMPSON, TH LAw OF WILLS § 118 (2d ed.
1936).

126. In the experience of the authors, it is common practice to obtain a physician as a
witness to a testamentary will when there is potentially a question of the testator's compe-
tence. See generally 1 J. JACKSON, REDFEARN WILLS AND ADMINISTRATION IN GEORGIA § 49
(4th ed. 1979).

127. See Appendix, pp. 76-77, infra.
128. See supra note 123 and accompanying text.
129., For a full discussion of the means of revoking a testamentary will, see W. Bows &

D. PARKER, REvISmED TxIse PAGE ON ThE LAW OF WILLS, ch. 21 (4th ed. 1960).
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come effective only upon communication to the attending physi-
cian by the declarant or by a person acting at the direction of
the declarant. The attending physician shall record in the pa-
tient's medical record the time, date, and place of the revocation
and the time, date and place, if different when he received noti-
fication of the revocation.'"

It is particularly interesting to note that the directive may be revoked
regardless of competence."' This provision is a weakness in the stat-
ute: it interjects too great a note of uncertainty into the revocation pro-
cess. The person communicating the revocation to the physician may be
anyone, regardless of age, status, or relationship to the declarant. One can
imagine the dilemma of the attending physician confronted by the rela-
tive who really did not want the living will anyway, and who states that
when he asked Mamma if she still wanted her living will, she just shook
her head. Under these circumstances almost any physician would refuse
to effectuate the directive rather than face a possible prosecution for
homicide.13

2 The likelihood of this scenario is arguably increased by the
fact that about half of the statutes, including Georgia's statute, do not
carry any penalty for falsifying a revocation.133 Preferable is Nevada's
statute, which provides that a directive "may be revoked at any time by
the declarant in the same way in which a will may be revoked, or by a
verbal expression of intent to revoke,"' or Vermont's statute, which re-
quires the revocation to be in the presence of two or more witnesses, at
least one of whom is not a relative of the declarant. 8 Several of the stat-
utes make no mention of the degree of competence required to make a
valid revocation,/8e and while a considerably lower competence level
should be applied to revocations because of the need to allow them under
extreme circumstances, at least some objective standard should be im-
posed to protect a declarant from having his wishes thwarted, even by a
well-intentioned relative.

IV. OPERATION AND EFFEcT-THE PHYSICIAN's RESPONsIrITY

The purpose of this section is to discuss those provisions of living will
statutes that concern the effectuation of the directive, and are, of neces-

130. O.C.G.A. § 31-32-5 (Michie Supp. 1984).
131. See Appendix, pp. 76-77, infra.
132. See infra notes 178-86 and accompanying text for a discussion of penalties imposed

by living will statutes.
133. Falsifying a revocation, at worst, constitutes a misdemeanor. See infra note 184 and

accompanying text.
134. Nav. Rsv. STAT. § 449.620(1) (1983).
135. VT. STAT. ANN. tit 18, § 5257 (Supp. 1984).
136. See Appendix, pp. 76-77, infra.
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sity, primarily the responsibility of the attending physician. The Georgia
statute spells out four specific requirements that must be met prior to
withholding or withdrawing life-sustaining procedures pursuant to a writ-
ten directive.87 These requirements provide that the attending physician
must (1) determine, to the best of his knowledge, that the declarant is
not pregnant; (2) provide a written certification of the declarant's termi-
nal condition; (3) make a reasonable effort to determine that the direc-
tive was properly executed; and (4) make the directive and certification
of the declarant's terminal condition a part of the declarant's medical rec-
ord. 1 8 The first three of these requirements, along with the physician's
responsibility for giving effect to a declarant's wishes as stated in the di-
rective, are discussed in greater detail below.

A. Pregnancy of the Declarant

In Georgia"1 9 and in eleven other states'4" a directive cannot be given
effect when the declarant is pregnant. As a part of the statutorily pre-
scribed living will form, Georgia declarants are required to include the
provision that "this living will shall have no force and effect during the
course of my pregnancy. '1 4 1 By not allowing the effectuation of a directive
during pregnancy, the Georgia Legislature has mandated the use of every
possible means to keep a pregnant female alive until the birth of her
child.

At first blush, this provision seems contrary to the United States Su-

137. O.C.G.A. § 31-32-8 (Michie Supp. 1984).
138. A suggested form to be placed in a declarant's medical records for the purpose of

making a written certification of a terminal condition, is as follows:
We, the undersigned physicians, duly licensed to practice medicine and surgery in
the State of Georgia, after personally examining the patient, . and
based upon conditions found during the course of said examination, do hereby
certify for the purposes of Official Code of Georgia Annotated sections 31-32-3(10)
and 31-32-8 that there is no reasonable expectation for improvement in the condi-
tion of said patient and that the death of said patient from the observed condi-
tions is imminent.

_ M.D.
Attending Physician

, M.D.

Consulting Physician
139. O.C.G.A. §§ 31-32-3(b), -8(a)(1) (Michie Supp. 1984).
140. ALA. CODE § 22-8A-4 (1983); CAL. HEALT & SAFETY CODE § 7188 (West Supp. 1983-

1984); DEL. CoDE ANN. tit. 16 § 2503(d) (1983); ILL. ANN. STAT. ch. 110 § 703 (Smith-
Hurd Supp. 1984); KAN. STAT. ANN. § 65-28,103(a) (1979 & Supp. 1983); Nav. REv. STAT. §
449.610 (1983); TMx. REv. Civ. STAT. ANN. art. 4590(h) § 3 (Vernon Supp. 1984); WAsH. Ray.
CoDE ANN. § 70.122.030(1) (Supp. 1984-1985); Wis. STAT. ANN. § 154.07(2) (West Supp.
1984).

141. O.C.G.A. § 31-32-3(b) (Michie Supp. 1984).
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preme Court's decision in Roe v. Wade,'42 in which the Court recognized
that a woman's right to privacy extended to her right to make a decision
concerning the termination of pregnancy through abortion.' 43 The Living
Will Statute, in effect, makes it impossible for a pregnant declarant's de-
sire for the withholding or withdrawal of life-sustaining procedures to be
given effect at any time during her pregnancy. Of course, a competent
female declarant with a terminal condition during the first or second tri-
mester of a pregnancy may circumvent this provision by choosing to have
an abortion144 before her directive is put into effect. One commentator
has suggested that allowing a female declarant the option of inserting in
the directive a clause specifically to override the pregnancy provision
would be more consistent with the Court's decision in Roe.1 4

5 Such an
option would ensure that the female declarant had recognized a possible
future pregnancy at the time the directive was executed and would pre-
serve her right to make a conscious decision concerning it.

B. Certification of Terminal Condition

The Georgia statute defines a terminal condition as an "incurable con-
dition caused by disease, illness, or injury which, regardless of the appli-
cation of life-sustaining procedures, would produce death."" The statute
further provides that in order to establish when a terminal condition ex-
ists, "[tiwo physicians.. . after personally examining the declarant, shall
certify in writing, based upon conditions found during the course of their
examination [that]: (a) There is no reasonable expectation for improve-
ment in the condition of the declarant; and (b) Death of the declarant
from these conditions is imminent."""

The most frequently raised criticisms of living will legislation are the
vagueness and lack of specificity of terms such as 'life-sustaining proce-
dures' and 'terminal condition."" Georgia's statute, too, is by no means
immune from these criticisms. Persons who execute directives ultimately
want to do away with expensive, long, painful, and useless treatment. In
this context, a physician essentially is asked to make a determination
concerning the usefulness of a treatment method in conjunction with the

142. 410 U.S. 113 (1973).
143. Id. at 147-64.
144. See O.C.G.A. § 16-12-141 (Michie 1982).
145. Note, supra note 4, at 165-66.
146. O.C.G.A. § 31-32-2(10) (Michie Supp. 1984).
147. Id.
148. See, e.g., Eisendrath & Jonsen, The Living Will-Help or Hindrance?, 249 J. AM.

MED. A. 2054, 2054 (1983); Comment, Give Me Liberty and Give Me Death: The Right to
Dgie and the California Natural Death Act, 20 SANTA CLARA L. Rev. 971, 988-89 (1980);
Note, The Kansas Natural Death Act, 19 WAsHBuRN L.J. 519, 527-28 (1980).
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salvageability of the patient.1 4 9 Even though the Georgia statute
prescribes a procedure for establishing the existence of a terminal condi-
tion, the medical profession is left with the responsibility of determining
when there is 'no reasonable expectation for improvement' and when
death is 'imminent.' Wisconsin has the only living will statute that has
endeavored to put a time limit on the imminence of death. That statute
defines a terminal condition as "an incurable condition. . . that reasona-
ble medical judgment finds would cause death within 30 days, regardless
of the application of life-sustaining procedures." 1 " Without such statu-
tory guidelines concerning the imminence of death, the definition of im-
minence must be left to the subjective judgment of each physician."'1

It is simply not possible for the legislature or the legal profession to
promulgate standards for determining a patient's prognosis in relation to
a terminal condition. Therefore, the onus for the determination of these
standards falls on the medical profession. Given the difficulty of prognos-
tication for the critically ill patient, until these standards are developed,
some doctors may be reluctant to give effect to the living will by certify-
ing the patient's condition as terminal out of fear that its provisions may
be activated prematurely."12

C. Determination of Proper Execution

Georgia's Living Will Statute states that prior to effecting a directive,
the physician "shall make a reasonable effort to determine that the living
will complies with [the execution requirements of] subsection (b) of Code
Section 31-32-3. '"163 To what lengths must a physician go to determine
the validity of a living will in order not to lose his statutory immunity1'

for obeying it? 155 Pursuant to this provision, the physician has the re-
sponsibility of using "reasonable" efforts for determining that when the

149. Jonsen, Dying Right in California- The Natural Death Act, 26 CLINICAL RESEARCH
55, 58 (1978).

150. Win. STAT. ANN. § 154.01(8) (West Supp. 1984).
151. The medical profession as a healing-oriented group has had little to say about the

task of determining the imminence of death. There is a present need among medical practi-
tioners to make decisions concerning the futility of treatment, and the mechanics of this
decisionmaking process should be learned and taught in clinical medicine. See Jonsen,
supra note 149, at 59.

152. See Letter from Fred Rosner in 250 J. Am. MED. A. 2789 (1983). "Younger doctors
often cannot bear the thought of losing a patient. They tend to maintain patients on life-
supporting equipment. Similarly, the atmosphere in research medical centers is liable to
stimulate more than the usual zeal to prolong life." Nagi, Lazerine & Pugh, supra note 2, at
180.

153. O.C.G.A. § 31-32-8(a)(3) (Michie Supp. 1984).
154. Id. § 31-32-7.
155. See Spinella, Death with Dignity Legislation, 23 CATH. LAw. 192, 194-95 (1978).
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directive was executed the declarant was competent and that the wit-
nesses were competent.1"s In addition, he must determine that the direc-
tive is in the proper statutory form.15 7

The determination of competence is essentially a legal question. To
place this particular burden1" on the physician is patently unfair, espe-
cially in view of the fact that his first contact with the declarant may be
when the declarant is wheeled, comatose, into the emergency room. Eight
jurisdictions have reduced the physician's burden in this regard by specif-
ically stating in their living will statutes that the physician may presume,
in the absence of actual notice to the contrary, that a declarant was of
sound mind when the living will was executed."' In the absence of such
statutory presumptions, a physician may be reluctant to give effect to the
directive of a declarant with whom he did not have a doctor-patient rela-
tionship at the time the directive was executed.

The problem of determining whether a directive is in the proper statu-
tory form may be more easily solved. The use of printed living will forms
that conform to the proper statutory language' 00 renders a directive more
readily identifiable as either valid or invalid. In addition, in conjunction
with the use of printed forms, the burden of validation placed on the
physician could be lessened by the implementation of a provision similar
to that contained in the Oregon legislation, which states that
"[a] directive that is valid on its face is valid as to any physician for the
purposes of [this Act] unless the physician has actual knowledge of facts
that render the directive invalid."''1 Such a provision would allow even a
physician faced with an emergency situation to determine easily whether
a directive executed on a printed form meets the statutory requirements

156. O.C.G.A. § 31-32-3 (Michie Supp. 1984).
157. See id.
158. This burden exists in addition to the onerous ones placed on the physician to deter-

mine whether a patient's condition is terminal and death is imminent. See supra notes 146-
52 and accompanying text.

159. ALA. CODE § 22-8A-7 (Supp. 1983); DEL. CODE ANN. tit. 16 § 2504(c) (1983); D.C.
CODE ANN. § 6-24-26(b) (Supp. 1984); ILL. ANN. STAT. ch. 110 1/2 § 707 (Smith-Hurd Supp.
1984); KAN. STAT. ANN. § 65-28,106 (1979 & Supp. 1983); N.M. STAT. ANN. 24-7-7(c) (1978);
W. VA. CODE § 16-30-%(b) (Supp. 1984); Wis. STAT. ANN. § 154.07(2) (West Supp. 1984).
Even statutory provisions of this nature do not address the physician's problem of ascer-
taining witness competency, which may be especially critical in view of the statutory limita-
;ions concerning who may witness a directive. See, e.g., O.C.G.A. § 31-32-3(a) (Michie Supp.
1984).

160. The Medical Association of Georgia has now made printed living will forms, which
,onform to the statutory language of O.C.G.A. § 31-32-3(b) (Michie Supp. 1984), available to
-very medical doctor in the State of Georgia. In addition, these printed forms may be ob-
ained by request from the Medical Association of Georgia, 938 Peachtree Street, N.E., At-
anta, Georgia 30309.

161. OR. REv. STAT. § 97.060 (1981).
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necessary for validity.

D. The Physician's Responsibility in Effecting the Living Will

The main purpose of a living will statute is to provide a legal means
whereby "a competent adult person [can] make a written directive ...
instructing his physician to withhold or withdraw life-sustaining proce-
dures in the event of a terminal condition."'1 2 By its very nature a living
will does not even come into consideration unless a declarant is unable to
communicate his intentions concerning the use of life-sustaining proce-
dures1 68 When a competent adult patient is able to communicate his
desires concerning medical treatment, the law in Georgia has recognized
as a general rule that he has a right to refuse consent to any such treat-
ment, even if that treatment is necessary to sustain life.'"

Once a physician has determined that the declarant is not pregnant,
has properly certified the declarant's terminal condition, has confirmed
the validity of the directive, and has made the directive and his certifica-
tion a part of the declarant's medical records," the physician is in a posi-
tion to effectuate the directive. There are, however, certain physicians
who, for moral or religious reasons, may refuse to carry out the provisions
of the declarant's written instructions.'" When such an instance occurs in
Georgia, the statute provides that:

The attending physician . . .shall endeavor to advise promptly the
next of kin or legal guardian of the declarant that such physician is un-
willing to effectuate the living will of the declarant patient. The attend-
ing physician shall thereafter at the election of the next of kin or the
legal guardian of the declarant:

(1) Make a good faith attempt to effect the transfer of the
qualified patient to another physician who will effectuate the
declaration of the patient; or

(2) Permit the next of kin or legal guardian to obtain an-
other physician who will effectuate the declaration of the
patient.'"

In addition, the Georgia statute specifically provides that "[nlo person
shall be civilly liable for failing or refusing in good faith to effectuate the

162. O.C.G.A. § 31-32-1(d) (Michie Supp. 1984). For a discussion of how competence
should be determined, see supra notes 82-94 and accompanying text.

163. E.g., id. § 31-32-3(b).
164. Id. § 31-9-7 (1982). See supra notes 42-46 and accompanying text.
165. See O.C.G.A. § 31-32-8(a) (Michie Supp. 1984).
166. See, Harris, Views of Informed Consent and Decisionmaking: Parallel Surveys of

Physicians and the Public, in 2 MAKING HEALTH CARE DEcIsiONS 17, 228-29, 252 (1982).
167. O.C.G.A. § 31-32-8(b) (Michie Supp. 1984).
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living will of the declarant patient. '' " These two provisions in the same
code section seem paradoxical, since certain duties are placed on physi-
cians who refuse to effectuate a directive, while, at the same time, there
are no penalties for a 'good faith' failure to comply with these duties.
Essentially, in the absence of frank discussion with the physician prior to
the time a directive is needed, a declarant cannot be certain that his de-
sire to have life-sustaining procedures withheld or withdrawn will be
honored. 169

Five jurisdictions have specifically stated that a failure to honor a de-
clarant's living will or to transfer the patient to a physician who will
honor the living will, constitutes unprofessional conduct. 7 In two of
these jurisdictions, California 17 and Texas,'" however, there is no unpro-
fessional conduct under these circumstances unless the dishonored living
will was executed or reexecuted after the declarant had been certified as
having a terminal condition."' In these two states, if a declarant is certi-
fied as terminal, subsequent to the execution of his living will, the attend-
ing physician is required only to give weight to the directive as evidence
of the declarant's desires concerning life-sustaining treatment and may,
in addition, consider other factors such as family information and the na-
ture of the declarant's illness in determining whether life-sustaining
treatment should be used.' 7 '

A physician's refusal to honor a patient's directive may stem from a
paternalistic attitude. This paternalism "characteristically focuses on the
patient's needs rather than his or her rights, and it holds that the agent
can determine and meet those needs better than the patient."'75 Living
will legislation represents a direct response to physician paternalism and

168. Id.
169. See Eisendrath & Jonsen, supra note 148, at 2058.
170. CAL. HEALTH & SAFErY CODE § 7191(b) (West Supp. 1983-1984); D.C. CODE ANN. §

6-2427(b) (Supp. 1984); KA. STAT. ANN. § 65-28,107(a) (1979 & Supp. 1983); Tax. RE V. Civ.
STAT. ANN. art. 4590(h) (Vernon Supp. 1984); Wis. STAT. ANN. § 154.07(1)(c) (West Supp.
1984).

171. CAL. HEALTH & SAFErv CODE § 7191(c) (West Supp. 1983-1984).
172. Tax. REv. Civ. STAT. ANN. art. 4590(h) (Vernon Supp. 1984).
173. The California statute specifically states that the declarant must have been diag-

nosed as terminal at least fourteen days before executing or reexecuting his living will in
order for his living will to be presumed conclusively to be the declarant's directions regard-
ing the withholding or withdrawal of life-sustaining procedures. CAL. HEALTH & S"ETY
CODE § 7191(b) (West Supp. 1983-1984). The Texas statute has an identical provision, ex-
cept there is no specified length of time that a declarant must wait before executing or
reexecuting his living will after he has been diagnosed as terminal. TEx. Rav. Civ. STAT.

ANN. art. 4590(h) (Vernon Supp. 1984).
174. CAL. HEALTH & SAFETY CODE § 7191(c) (West Supp. 1983-1984); Tax. REv. Civ.

STAT. ANN. art. 4590(h) (Vernon Supp. 1984).
175. Childress, supra note 2, at 18 (original emphasis).
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is one manifestation of a patient's desire to have a certain amount of con-
trol over his medical care.171 Perhaps the lack of consequences for a fail-
ure to honor a living will is an effort on the part of the Georgia Legisla-
ture to preserve the integrity of the medical profession. Therefore, in
order to ensure that a directive will serve the purpose for which it was
intended, the declarant should be encouraged to discuss his living will
and his desires concerning life-sustaining treatment with his physician
prior to the time that his living will would need to take effect.

V. MISCELLANEOUS PROVISIONS

The primary purpose of a living will is to allow a terminally ill patient
the opportunity to die naturally, if that is his wish.177 Of course, the stat-
utes have important secondary provisions, which raise some interesting
tangental questions. The purpose of this section is to outline briefly some
of these secondary provisions and to recognize some potential trouble
spots.

A. Immunities and Penalties

Other than providing a legal means to refuse life-sustaining treatment,
the single most important effect of any living will statute is to immunize
from liability those who act in accordance with the patient's wishes as
expressed in the directive.17  In all cases, the grant of immunity is at least
coextensive with the authority to act conferred by the directive. 79 The
converse, however, is not necessarily true in all states. For example, it has
already been pointed out that Georgia's statute'8" does not impose any
liability on a physician who refuses to comply with a valid directive.1 81

Many of the statutes also contain criminal penalties for falsifying a di-
rective or concealing revocation of a directive.8 The result of these ac-
tions, if death is hastened thereby, is to subject the perpetrator to crimi-
nal homicide charges.1s On the other hand, one who renders a living will
unavailable is guilty, if at all, only of a misdemeanor.'" Curiously, several

176. See Eisendrath & Jonsen, supra note 148, at 2054.
177. See supra note 8 and accompanying text.
178. See, e.g., O.C.G.A. § 31-32-7 (Michie Supp. 1984). See also id. § 31-32-1.c).
179. Compare id. § 31-32-3(a) with id. § 31-32-7(a).
180. See id. § 31-32-8(b).
181. See supra notes 162-76 and accompanying text.
182. See, e.g., O.C.G.A. § 31-32-10 (Michie Supp. 1984). See also Monm. AcT, supra note

71, § 7(c), at 316.
183. See, e.g., O.C.G.A. § 31-32-10 (Michie Supp. 1984). See also MoDxL AcT, supra note

71, § 7(c), at 316.
184. O.C.G.A. § 31-32-10 (Michie Supp. 1984). The Arkansas statute does not provide

any penalties at all.

[Vol. 36



LIVING WILL LEGISLATION

of the states that provide criminal penalties have omitted to provide even
misdemeanor treatment for one who falsifies a revocation.'" This is a
loophole that legislatures should close, because it affords too ample an
opportunity for frustration of the declarant's wishes.1s

B. Conflict of Laws

Given the fact that society is highly mobile' s7 and that thirty states
have not enacted living will legislation, courts are almost sure to be con-
fronted, sooner or later, with a conflict of laws issue regarding a directive.
Although space limitations do not permit more than the briefest discus-
sion of this interesting question, it deserves careful thought by the con-
flicts scholars, 8 because an advance directive executed under a living will
statute partakes of several aspects of substantive law, all of which are
governed by different conflicts considerations.1s9 Assume, for example,
that a Georgia declarant is critically injured while on a trip in Florida, a
state which does not have a living will statute.' s0 The attending Florida
physician diagnoses the declarant's condition as terminal and, acting in
reliance on the Georgia directive, discontinues life-sustaining treatment.
In a wrongful death action or, worse, a murder prosecution, should the
Florida doctor be allowed to use the Georgia directive as a defense? Care-
ful analysis of the competing interests involved would probably proceed
along lines similar to those followed in the Saikewicz'91 case because, just

185. But see, e.g., ALA. CODE § 22-8A-8(b) (Supp. 1983) ("Any person ... who falsifies
or forges a revocation of the declaration of another shall be guilty of a Class A misde-
meanor." Id.). Georgia's statute does not carry any penalty for falsifying a revocation.

186. See supra notes 131-36 and accompanying text.
187. See Griffith v. United Air Lines, Inc., 416 Pa. 1, 11, 203 A.2d 796, 801 (1964).
188. The fascinating field of conflict of laws is of increasing interest and importance and

has been the subject of several significant symposia in recent years. See, e.g., Sympo-
sium: Conflict of Laws (Part I), 34 MEacER L. REv. 469 (1983); Symposium: Conflict of
Laws (Part II), 35 MERCER L. Rsv. 417 (1984). For the most thoughtful and thorough expo-
sition of conflict of laws in Georgia, see 5 ENCYCLOEDA OF GEORGIA LAW Conflict of Laws
(1977 & Supps. 1982 & 1983).

189. For example, issues regarding a directive might arise in the area of probate law (to
determine requirements of competence and attestation), tort law (to determine physician's
liability), or criminal law (to determine penalties). All of these are governed by different
conflicts rules. See, e.g., RzsTATxMs Tr (SEcoND) or CONFLICT or LAWS § 314 (1971) (probate
law); Id. § 145 (tort law); 15A C.J.S. Conflict of Laws § 4(6) (1967). But see E. ScoLEs & P.
HAY, CONFLICT OF LAWS § 24.23 (1984) (suggests a change in judicial attitude towards en-
forcement of foreign penal law). See generally REsTATEmENT (SzcOND) OF CONFLICT Or LAWS
§ 6 (1971) (outlines general choice-of-law considerations).

190. For a recent analysis of Florida law in this area, see Strawn, Withholding Life-
Sustaining Treatment, 58 FLA. B.J. 155 (1984). See also John F. Kennedy Memorial Hosp.,
Inc. v. Bludworth, 432 So. 2d 611 (Fla. Dist. Ct. App. 1983).

191. See Superintendent of Belchertown State School v. Saikewicz, 373 Mass. 728, 370
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as in Saikewicz,"' it would pit individual rights (as expressed by Georgia
law)19 against state interests (as embodied in Florida law).1 Certainly,
this would be a more sensible way for a court to resolve the problem than
to bring the unique rights and policies at stake within the ambit of con-
ventional conflicts analysis. 195

C. Other Provisions

Many living will acts include peripheral provisions that create pre-
sumptions regarding matters such as suicide' e1 and nonexecution of a di-
rective.1 Other provisions establish that health care providers and insur-
ance companies may not premise their services on the existence'" or
nonexistence'" of a directive. The Model Act contains a comprehensive
section that encompasses most of the general provisions found in the stat-
utes.2" Georgia's statute contains all of the Model Act's provisions except
for the 'severability clause,' which states that:

If any provision of this act or the application thereof to any person or
circumstances is held invalid, such invalidity shall not affect other provi-
sions or applications of the act which can be given effect without the
invalid provision or application, and to this end the provisions of this act
are severable.'01

N.E.2d 417 (1977), discussed supra note 12.
192. See supra notes 105-18 and accompanying text.
193. See O.C.G.A. § 31-32-1 (Michie Supp. 1984).
194. See Satz v. Perlmutter, 362 So. 2d 160, 162 (Fla. Dist. Ct. App. 1978), af'd, 379 So.

2d 359 (Fla. 1980). See generally supra, notes 107-08 and accompanying text.
195. Perhaps the conflict of laws approach best suited to questions concerning living will

statutes is Brainerd Currie's governmental interest analysis. See generally B. CuRwm, S8-
LECTED EsSAYs ON Tui CoNFLcar oF LAWS (1963). Under this view, every state has a govern-
mental interest in effecting the policies that form the basis of its own laws, and when faced
with a conflicts issue, the court should fully explore those policies and interests in determin-
ing which state's law to apply in a given situation. See E. ScoLas & P. HAY, CoNsLIcr OF

LAws § 2.6 (1984). See also Kay, Theory Into Practice: Choice of Law in the Courts, 34
MERcER L. REv. 521, 538-52 (1983).

196. O.C.G.A. § 31-32-9(a) provides that "the making of a living will pursuant to this
chapter shall not, for any purpose, constitute a suicide." Id. Accord MODEL AcT, supra note
71, § 8(a), at 316.

197. O.C.G.A. § 31-32-11(c) (Michie Supp. 1984) provides that "[tihis chapter shall cre-
ate no presumption concerning the intention of an individual who has not executed a decla-
ration to consent to the use or withholding of life-sustaining procedures in the event of a
terminal condition." Id. Accord MoDEL AcT, supra note 71, § 8(e), at 317.

198. No health care provider may require the execution of a directive as a condition of
insurance for or receipt of health care services. O.C.G.A. § 31-32-9(c) (Michie Supp. 1984);
MODEL AcT, supra note 71, § 8(c), at 317.

199. The existence of a living will cannot impair present or future life insurance or acci-
dental death insurance benefits. O.C.G.A. § 31-32-9(b) (Michie Supp. 1984); MODEL AcT,
supra note 71, § 8(b), at 316-17.

200. See MODEL AcT, supra note 71, § 8, at 317.
201. Id. § 8(f).
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VI. CONCLUSION

With the enactment of its Living Will Statute, Georgia has joined the
growing number of jurisdictions that are attempting to find legislative so-
lutions to the increasingly complex problems surrounding a decision to
forego life-sustaining treatment. The drafters of the Georgia statute were
fortunate in having before them the guidance of the previous legislative
endeavors in this field. The result is a solid and well-crafted statute,
which comports favorably with existing legislation, and that is sure to
provide impetus for the execution of directives by a substantial number
of Georgia residents. Although a few major problems, most notably that
of the incompetent declarant, remain to be addressed, the framework is
now in place for these issues to be resolved. Most importantly, the Geor-
gia Legislature has given the medical profession, the courts, and all con-
cerned individuals guidance for the exercise of the right to die.



MERCER LAW REVIEW

May the form of the
directive be varied?

May the directive
be written for a
child or an
incompetent adult?

Is the directive
nullified by
pregnancy?

Are penalties
specified for
physicians who
refuse to
follow a directive?

Is the directive
binding only if
the patient knows of a
terminal condition?

Must a directive be
periodically reaffirmed?

Must terminal conditions
be confirmed by consultation
and certified in writing?

Does the statute
provide for
termination of life-
sustaining procedures in
the absence of a directive?

Model
Act Ala. Ark.

Yes Yes Yes

No No Yes

No Yes No

Yes No No

No No No

No No No

Calif. Del. D.C. Ga. Ida. Ill. Kan.

No Yes Yes No No Yes Yes

No No No No No No No

Yes Yes No Yes No Yes Yes

Yes No Yes No No No Yes

Yes No Yes No No No No

Yes No No Yes Yes No No

Yes Yes No Yes Yes Yes Yes No No ' Yes

No No No No No No No No No No

202. For competent patients, the directive is binding only after the attending physician
verbally or in writing informs the patient of his terminal condition and documents the com-
munication in the patient's medical records. For incompetent patients, the directive is bind-
ing upon the written certification and confirmation of the terminal condition. D.C. CoDe
ANN. § 6-2425(b) (Supp. 1984).

203. The terminal condition must be certified in writing, but a confirmation is not re-
quired. ILL. ANN. STAT. ch. 110 2 §§ 2(e) & 6(a) (Smith-Hurd Supp. 1984).
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Miss. Nev. N.Mex. N.C. Ore. Tex. Vt. Va. Wash. W.Va.

Yes No Yes Yes No No Yes Yes

Wis. Wyo.

Yes No Yes

No No For Child No No No No No No No No

Yes Yes No No No Yes No No Yes No Yes Yes

No No No No Yes Yes No No No No Yes No

No No No No Yes'" Yes No No No Yes'" No No

No No No No Yes No No No No No Yes No

No"' No Yes No'01 No"' Yes No Yes'" Yes Yes Yes Yes

No No No Yes No No No Yes No No No No

204. The terminal condition must be confirmed but need not be certified in writing.
Miss. CODE ANN. § 7.

205. The terminal condition must be confirmed but need not be certified in writing. N.C.
GEN. STAT. § 90-321(c)(1)-(2) (Supp. 1983).

206. For incompetent patients, the directive is binding only if it was executed or reex-
ecuted at least fourteen days after the diagnosis of the patient's terminal condition. OR.
REv. STAT. § 97.075(2) (1981).

207. The terminal condition must be confirmed but need not be certified in writing. Id. §
97.050(5).

208. For competent patients only there is no requirement that the terminal condition be
confirmed. VA. CODE § 54-325.8:2 (Supp. 1984).

209. West Virginia's requirements are identical to those in the District of Columbia's
statute. W. VA. CODE § 16-30-5 (Supp. 1984). See supra note 202.
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