
Oliver v. United States: Will Expectations of
Privacy Shield Criminal Acts No More?

I. INTRODUCTION

In Oliver v. United States,' the Supreme Court, in a six-to-three deci-
sion, held that one has no reasonable expectation of privacy in an open
field even if the owner has fenced in the area or posted a no-trespass
sign.3 The Court found its holding to be consistent with the reasonable
expectation of privacy standard for deciding whether governmental action
intrudes upon fourth amendment safeguards against unreasonable
searches and seizures.3 The reasonable expectation of privacy test of
fourth amendment review was first enunciated in Katz v. United States4
and became a major tenet of criminal procedure.

The Court's decision in Oliver extended the open fields doctrine of
Hester v. United States,' in which the Court held that the fourth amend-
ment permits open fields to be searched without a warrant and without
probable cause,$ to include situations in which landowners have mani-
fested an arguably reasonable expectation of privacy. As will be seen, the
Court's reconciliation of Hester and Katz clashes with established
precedent.

First, this Note will examine the development of fourth amendment
protections arising from the Supreme Court's early application of. the
amendment according to its explicit wording: "persons, houses, papers,
and effects . . . ." Second, a discussion of more modem fourth amend-
ment decisions will show how the Court shifted its emphasis from an
early approach based primarily on protection of property rights and sanc-
tity of the home. This Note will explain how the Court has adopted a new
standard for fourth amendment protections by looking at whether an in-
dividual has a reasonable expectation of privacy. Application of this stan-
dard is discussed primarily in the context of modern, drug-related arrests
and this Note will show how the Supreme Court in Oliver has departed

1. 104 S. Ct. 1735 (1984).
2. Id. at 1741-44 (construing U.S. CONST. amend. IV).
3. Id. at 1744.
4. 389 U.S. 347, 360 (1967) (Harlan, J., concurring).
5. 265 U.S. 57 (1924).
6. Id. at 58-59.
7. U.S. CoNsr. amend. IV.
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from this standard.

II. HisTORicAL DEVELOPMENT OF FOURTH AMENDMENT'S SCOPE OF

PROTECTION

In early cases, the Supreme Court most often applied the fourth
amendment's protection against unreasonable searches and seizures ac-
cording to the amendment's literal wording: "persons, house, papers,
and effects.... " The Court protected these interests but was reluctant
to extend the amendment's safeguard's to more generalized privacy inter-
ests.' In one early landmark decision, Boyd v. United States,10 the Court
extended the fourth amendment's prohibition against unreasonable
searches and seizures to forbid a compulsory production of defendant's
private papers either to bring a criminal charge or to compel a forfeiture
of property."

The Court's decision in Boyd was arguably not a great departure from a
strict adherence to the literal wording of the fourth amendment,1' and
the overall thrust of the early cases stressed the sanctity of the home."1
The Court invoked a strict reading of the fourth amendment in Hester v.
United States,'4 holding that the fourth amendment's protection of "per-
sons, houses, papers, and effects '" does not apply to searches and
seizures in open fields.10 The Court, in upholding defendant's prosecution
for concealing a broken jug containing moonshine whiskey in open fields
near defendant's home, found that open fields may constitutionally be
searched without a warrant and without probable cause.' 7 Probable cause

8. U.S. CONS'r. amend. IV
The right of the people to be secure in their persons, houses, papers, and effects,
against unreasonable searches and seizures, shall not be violated, and no Warrants
shall issue, but upon .probable cause, supported by Oath or affirmation, and par-
ticularly describing the place to be searched, and the persons or things to be
seized.

Id.
9. A typical case is Olmstead v. United States, 277 U.S. 438 (1928). In that case, the

Court refused to extend fourth amendment protection to telephone conversations overheard
and recorded by federal agents.

10. 116 U.S. 616 (1886).
11. Id. at 621-22.
12. Id.
13. See Agnello v. United States, 269 U.S. 20 (1925) (warrantless seizure of narcotics in

defendant's home held violative of fourth and fifth amendments); Gouled v. United States,
255 U.S. 298 (1921) (Army officer's seizure of private papers from defendant's office held an
unreasonable search and seizure within the fourth amendment).

14. 265 U.S. 57 (1924).
15. Id. at 58-59 (construing U.S. CONST. amend. IV).
16. Id.
17. Id.
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is generally required in both warrant and warrantless cases.1 8 Subsequent
decisions following the announcements of the open fields doctrine of Hes-
ter have made a distinction between open fields and the curtilage, or the
area immediately surrounding a dwelling. This distinction is consistent
with early emphasis on fourth amendment protection for sanctity of the
home.1

The Supreme Court, in Olmstead v. United States,2 once again advo-
cated a strict interpretation of the fourth amendment's wording. In that
case, the Court held that evidence of a conspiracy to violate the Prohibi-
tion Act, obtained by government officers by wiretapping telephone lines
connected with the office and residence of defendants, did not violate the
fourth amendment.2'1 The Court emphasized that the tapping connections
occurred on public property, and that there was no intrusion on defen-
dant's private property.2 The Court conceded that the fourth amend-
ment is to be liberally construed, but argued that there was no justifica-
tion for extending the amendment beyond the usual meaning of "person,
houses, papers, and effects"' or for applying "searches and seizures" to
eavesdropping on telephone conversations.2

In Jones v. United States,"' the Court again followed the traditional
strict interpretation of fourth amendment language, but hinted that a de-
fendant's property interest in the area invaded by a government search
may not be determinative of whether his fourth amendment rights have
been violated.2 In Jones, defendant was in another person's apartment
when federal officers making a warranted search of the premises found
and seized narcotics. Defendant was arrested and charged with narcotics
violations.' 7 The Court, in upholding defendant's standing to challenge
the legality of the search, noted that restrictions against searches and
seizures were devised not only for protection of property but also for
"protection against official invasion of privacy."'

A few modem decisions have continued to stress sanctity of the home."

18. See L. HALL, Y. KAMISAR, W. LAFAvE & J. ISRAEL, MODERN CRIMINAL PROCEDURE 220-
70 (3d ed. 1969).

19. See Care v. United States, 231 F.2d 22 (10th Cir.), cert. denied, 351 U.S. 932 (1956).
20. 277 U.S. 438 (1928).
21. Id. at 466.
22. Id. at 464-66.
23. Id. at 465 (construing U.S. CoNsT. amend. IV).
24. Id.
25. 362 U.S. 257 (1960).
26. Id. at 261; see also Rakas v. Illinois, 439 U.S. 128 (1978).
27. 362 U.S. at 258-59.
28. Id. at 261.
29. See Silverman v. United States, 365 U.S. 505 (1961); United States v. United States

District Court, 407 U.S. 297 (1972); Payton v. New York, 445 U.S. 573 (1980).
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In many cases in which defendants were placed on trial for narcotics vio-
lations, the Court has typically looked to whether the defendant had a
reasonable expectation of privacy in places and situations that would pre-
clude a search and seizure leading to discovery of the contraband. 30

II1. SIGNIFICANT MODERN DEVELOPMENTS IN FOURTH AMENDMENT
REvIEw

It was not until Katz v. United States"1 in 1967 that the Supreme
Court explicitly stated the change of emphasis in fourth amendment
analysis hinted at in Jones. The Court in Katz expressly overruled Olin-
stead v. United States3 2 by holding that when the FBI eavesdropped on
defendant's telephone conversations through use of electronic equipment,
the act violated the privacy on which defendant relied while using the
public telephone booth on which the electronic eavesdropping equipment
was installed.83 The Court in Katz found that, despite the fact that de-
fendant was on public property and no 'search and seizure' occurred
within a literal reading of the fourth amendment, nonetheless defendant's
fourth amendment rights were violated.3'

Noting that "the Fourth Amendment protects people, not places, '835 the
Court announced what has become the central issue in determining
whether an individual's fourth amendment rights have been vio-
lated: whether one has a reasonable expectation of privacy in a given
area.86 This same standard came to be applied in numerous subsequent
cases involving electronic eavesdropping.

In United States v. White,87 the Supreme Court reversed an appellate
court's decision to overrule defendant's conviction for narcotics violations
because government agents obtained evidence of defendant's incriminat-
ing statements through warrantless electronic eavesdropping.3 The Court
reinstated the trial court's conviction of defendant, holding that a crimi-
nal defendant has no expectation of privacy that his colleagues have
neither gone to the police nor are carrying recorders or transmitters.8"
One engaging in illegal activity must be aware of the risk that compan-

30. See, e.g., Stanley v. Georgia, 394 U.S. 557 (1969).
31. 389 U.S. 347 (1967).
32. 277 U.S. 438 (1928).
33. 389 U.S. at 359.
34. Id. at 353-59.
35. Id. at 351.
36. Id.
37. 401 U.S. 745 (1971).
38. Id. at 754.
39. Id. at 751.
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ions may report information to police.40

The Court took a similar approach in Smith v. Maryland.4 In that
case, police had worked in cooperation with the telephone company to
trace threatening phone calls.4" The Court reasoned that while Katz for-
bids police to eavesdrop electronically on telephone conversations without
a warrant, the police may at least know to whom one has been speaking
and may use any information directly flowing from this to convict the
caller. 43 Because all phone users realize that it is through telephone com-
pany equipment that their calls are completed, any expectation one has
that a phone number dialed will remain private is not a reasonable
expectation.

44

Apart from electronic eavesdropping, the Supreme Court has also ap-
plied the reasonable expectation of privacy standard in a multitude of
other situations in which fourth amendment protection was implicated.
The Court, in Terry v. Ohio,'5 held that two defendants' fourth amend-
ment rights were not violated when a policeman stopped three men sus-
pected of making preparations to rob a store, "patted down" the men's
outer clothing, and removed guns from the pockets of two suspects. 46 The
Court found that the reasonable expectation of privacy test is to be ap-
plied according to the context in which it is invoked;' the policeman was
justified in patting down the outer clothing of suspects reasonably be-
lieved to be armed and contemplating robbery. 8

The Court looked to defendant's reasonable expectation of privacy in
Mancusi v. DeForte,49 overruling the criminal conviction of a Teamster
official based upon introduction of incriminating papers found and seized
in a warrantless search of his officeY° The Court found that defendant's
office was a place where he had a reasonable expectation to be free from
governmental intrusion, 1 emphasizing that defendant spent a great
amount of time in the office and was in possession of the papers at the
moment of their seizure.s 2 In yet another context, the Court held, in

40. Id. at 751-52.
41. 442 U.S. 735 (1979).
42. Id. at 737.
43. Id. at 742.
44. Id. at 742-43.
45. 392 U.S. 1 (1968).
46. Id. at 30-31.
47. Id. at 9.
48. Id. at 24.
49. 392 U.S. 362 (1968).
50. Id. at 365-67.
51. Id. at 368.
52. Id. at 368-69.
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United States v. Chadwick," that when one places a lock on a footlocker,
one has a reasonable expectation of privacy in the locker's contents.5

Despite its repeated invocation of the reasonable expectation test since
deciding Katz, the Supreme Court, in Air Pollution Variance Board v.
Western Alfalfa Corp.,55 based its decision on the authority of Hester, in
which the Court held that fourth amendment protection does not extend
to open fields." In Air Pollution, the Court held that the fourth amend-
ment was not violated when a state health inspector entered defendant's
outdoor premises to conduct a pollution test of smoke coming from defen-
dant's plant in quantities violating a state emissions act.57 It is notable
that the health inspector was on premises open to the public and ob-
served only what anyone near the plant could have seen in the sky."
These circumstances suggest that the Court in Air Pollution may have
implicitly applied the reasonable expectation of privacy test.

A federal court explicitly applied the reasonable expectation of privacy
standard to open fields in United States v. Allen." In that case, the
United States District Court for the Northern District of California con-
victed defendants for possession of marijuana with intent to distribute.60

The court held that a warrantless surveillance of one defendant's ranch
did not violate the fourth* amendment even though the surveillance en-
tailed placing sensory devices on defendant's property to monitor vehicu-
lar traffic in and out of the property, and taking photographs of the ranch
property from a helicopter through a telephoto lens.1 The court recog-
nized that the central issue was whether the government agents invaded
defendants' reasonable expectation of privacy, but the court also recog-
nized that the ranch residents' reasonable expectations of privacy were
diminished because the ranch was virtually on the United States sea-
coast border-an area in which Coast Guard helicopters routinely pa-
trolled the airspace for various purposes including law enforcement. 62 The

53. 433 U.S. 1 (1977).
54. Id. at 11. The Court has explicitly applied the standard of reasonable expectations in

a variety of other miscellaneous contexts. See Couch v. United States, 409 U.S. 322 (1973)
(one has no reasonable expectation of privacy in tax records given to an accountant because
a taxpayer knows that mandatory disclosure of information is required in an income tax
return). See also United States v. Dionisio, 410 U.S. 1 (1972) (a grand jury subpoena to
testify is not the type of governmental invasion of privacy against which the fourth amend-
ment protects).

55. 416 U.S. 861 (1974).
56. 265 U.S. at 58-59.
57. 416 U.S. at 865-66.
58. Id. at 864-65.
59. 675 F.2d 1373 (9th Cir. 1980).
60. Id. at 1379.
61. Id. at 1380-82.
62. Id. at 1380-81 (construing United States v. Taborda, 491 F. Supp. 50 (E.D.N.Y.
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ranch residents could reasonably be expected to know of these circum-
stances, and hence could claim no expectation of privacy to be free from
the Coast Guard's routine surveillance. 3

In summary, the reasonable expectation of privacy test that the Su-
preme Court first enunciated in Katz has been repeatedly applied in a
multitude of contexts, and is widely regarded as a preeminent standard of
criminal procedure."s The application of the reasonable expectation doc-
trine, in the specific context of open fields, furnished the background in
which the fourth amendment values implicated in Oliver arose and were
presented to the Supreme Court for resolution.

IV. PROCEDURAL BACKGROUND OF Oliver v. United States

In Oliver v. United States," the Supreme Court consolidated appeals
from two lower court decisions, with parallel factual situations,", to reach
the decision that coupled the open fields doctrine 7 with the reasonable
expectation of privacy standard."8 In each case, police officers, disregard-
ing no-trespass signs, had entered upon private land and found marijuana
growing in fields. In one case, a chicken wire fence enclosed the land."9
Both landowners were arrested and indicted, one for manufacturing ille-
gal marijuana " and one for unlawfully furnishing drugs in violation of a
state statute.7'1

In United States v. Oliver,72 in which defendant was charged with
manufacturing marijuana, the United States appealed from a district
court decision upholding defendant's motion to suppress the marijuana
evidence. The lower court excluded the evidence that was seized in a war-
rantless search of defendant's land, holding that under the authority of

1980) (surveillance of defendant's living room window by means of a high-powered telescope
from an apartment across the street is search requiring compliance with fourth amend-
ment); see also United States v. Curtis, 562 F.2d 1153 (9th Cir. 1977); United States v.
Moore, 562 F.2d 106 (1st Cir. 1977).

63. 675 F.2d at 1381 (citing United States v. Stanley, 545 F.2d 661, 666 n.6. (9th Cir.
1976)).

64. L. HALL, Y. KAMISAR, W. LAFAVE & J. ISRAEL, supra note 18, at 220-33.
65. 104 S. Ct. 1735 (1984).
66. Id. at 1738-39. The lower court decisions were United States v. Oliver, 686 F.2d 356

(6th Cir. 1982) and State v. Thornton, 453 A.2d 489 (Me. 1982).
67. See Hester, 265 U.S. 57 (1924).
68. See Katz, 389 U.S. 347 (1967).
69. See generally United States v. Oliver, 686 F.2d 356 (6th Cir. 1982), aff'd, 104 S. Ct.

1735 (1984); State v. Thornton, 453 A.2d 489 (Me. 1982), rev'd sub nom, Oliver v. United
States, 104 S. Ct. 1735 (1984).

70. 686 F.2d at 358.
71. 453 A.2d at 490.
72. 686 F.2d 356 (6th Cir. 1982).
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Katz, defendant had a reasonable expectation that the fields would re-
main private.7 3 The Court of Appeals for the Sixth Circuit reversed 7 4 and
defendant appealed to the Supreme Court.

In a state drug prosecution, State v. Thorntons7 5 the Supreme Judicial
Court of Maine upheld the superior court decision that granted defen-
dant's motion to suppress a second search validated by a warrant.7 6 The
Supreme Judicial Court of Maine held that the first warrantless search
violated defendant's reasonable expectations of privacy, which were
demonstrated by the posting of no-trespass signs and the seclusion of the
marijuana.7 7 The open fields doctrine was held inapplicable.78 The State
of Maine appealed to the Supreme Court.

The Supreme Court granted certiorari in both cases79 to decide whether
the open fields doctrine of Hester applied to determine if the discovery or
seizure of the marijuana at issue was valid.80 In finding that the open
fields doctrine applied and that the landowners had no reasonable expec-
tation of privacy under Katz, the Supreme Court affirmed the Sixth Cir-
cuit's decision and reversed the Supreme Judicial Court of Maine's
decision.8'

V. DETAILS OF THE COURT'S OPINION

A. The Majority Opinion: Advocating an Unqualified Union of the
Open Fields Doctrine and a Reasonable Expectation of Privacy

In deciding Oliver v. United States,82 the Supreme Court faced, for the
first time, a difficult factual situation forcing a direct confrontation be-
tween the reasonable expectations standard of Katz and the open fields
doctrine of Hester, which permitted a search of open fields without a war-
rant and without probable cause. The question posed was: When a land-
owner fences an area of his land or posts a no-trespass sign, is Hester or
Katz controlling?

In effect, the Court answered that both landmark cases were determi-
native of the given situation, and that no contradiction existed between

73. Id. at 358.
74. Id. at 361.
75. 453 A.2d 489 (Me. 1982).
76. Id. at 496.
77. Id. at 493-94.
78. Id. at 495-96.
79. 103 S. Ct. 1520 (1983).
80. 104 S. Ct. at 1739.
81. Id. at 1749.
82. 104 S. Ct. 1735 (1984).

1408 [Vol. 36
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the two.8 3 Regarding the two doctrines of Hester and Katz, in essence the
Court held that there was no reasonable expectation of privacy in an open
field even when an owner fenced in the area or posted a no-trespass
sign."

The majority in Oliver applied a literal reading to the fourth amend-
ment, similar to the approach the Court used in Olmstead v. United
States,5 to find that the fourth amendment protection given to people in
their "persons, houses, papers, and effects" does not extend to open
fields.' 6 Open fields are not "effects" under the fourth amendment,87

stated the Court, and it cited old authority for the proposition that the
framers of the Constitution would limit the term "effects" to personal,
rather than real, property.8 8 A government's intrusion upon open fields,
therefore, is not an "unreasonable search" ' forbidden by the fourth
amendment."

The majority, however, acknowledged the validity of the common-law
rule that the curtilage-the area of real property immediately surround-
ing a dwelling-is protected by the fourth amendment.'1 The majority
justified extending the protection of the amendment to the curtilage by
asserting that the founders intended "that certain enclaves should be free
from arbitrary government interference."'" Since at common law the cur-
tilage was the area associated with sanctity of the home and the privacies
of life, the Court held the curtilage to be an extension of the home under
the amendment.'

3

The majority's second major argument was that the government's in-
trusion upon open fields without a warrant or probable cause does not
violate reasonable expectations of privacy and is, therefore, not a search
prohibited by the fourth amendment." While acknowledging that Katz
stands for the long established proposition that the central issue in fourth
amendment analysis is whether an individual has a constitutionally pro-
tected "'reasonable expectation of privacy,',5 the majority emphasized
that the Court had also said that the fourth amendment protects not sub-

83. Id. at 1740-44.
84. Id.
85. 277 U.S. 438 (1928).
86. 104 S. Ct. at 1740 (construing U.S. CONST. amend. IV).
87. Id.
88. Id. at 1740 n.7.
89. Id. at 1740.
90. Id.
91. Id. at 1742.
92. Id. at 1741.
93. Id. at 1742.
94. Id. at 1741-43.
95. Id. at 1740 (quoting Katz, 389 U.S. at 360 (Harlan, J., concurring)).

1985] 1409



MERCER LAW REVIEW

jective conceptions of privacy but only expectations society deems
"reasonable."s 6

The Court, construing Hester and Katz together, found that a person
may not legitimately demand privacy for activity conducted out of doors
in fields, except in areas immediately surrounding the home.97 The major-
ity also added its own embellishment to the Katz reasonable expectation
of privacy standard: while petitioner Oliver and respondent Thornton
may have taken care to conceal the marijuana growing on their lands, the
majority found the key inquiry to the reasonable expectation of privacy
concept to be whether the expectation is "legitimate."' 8 Legitimacy, in
turn, is determined by whether a governmental invasion impinges upon
"personal and societal values protected by the Fourth Amendment.""
Under this standard, the Court found that a "police inspection of open
fields" does not invade values guarded by the fourth amendment.1 "0

While noting that no single factor is determinative,101 the majority
looked to several factors to determine whether a given place may be sub-
jected to unreasonable governmental invasion: the intent of the framers
of the fourth amendment;10 1 the uses to which an individual has put a
location;0 3 and the consideration that certain areas deserve protection
against government invasion.'"s Taking each factor in turn, the Court
held that the expectation of privacy in an open field is not reasonable
because: open fields are not used for intimate activities of the kind the
framers of the fourth amendment sought to protect, there is no societal
interest in protecting privacy of such activities as cultivating crops, open
fields are usually accessible to the public and police, and both public and
police may lawfully survey land from the air.1 "5 Furthermore, the Court
argued that the common-law distinction between the curtilage and open
fields implies that only the curtilage, not neighboring open fields, war-
rants fourth amendment protections attaching to the home."

96. 104 S. Ct. at 1740.
97. Id. at 1742.
98. Id. at 1743.
99. Id.

100. Id.
101. Id. at 1741 (citing with approval Rakas v. Illinois, 439 U.S. 128, 152-53 (1978)).
102. 104 S. Ct. at 1741 (construing United States v. Chadwick, 439 U.S. 128 (1977)).
103. 104 S. Ct. at 1741 (construing Jones v. United States, 362 U.S. 257 (1960)).
104. 104 S. Ct. 1741 (construing Payton v. New York, 445 U.S. 573 (1980)).
105. 104 S. Ct. at 1741 (The majority ridicules the dissent's view that open fields may be

used for activities warranting great personal privacy, noting that "[tlhe dissent conceives of
open fields as bustling with private activity as diverse as lovers' trysts and worship services
... (b)ut in most instances police will disturb no one when they enter upon open fields."
Id. at 1742 n.10).

106. Id. at 1742.

[Vol. 361410
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The majority rejected the argument that government invasion of an
open field is a "search" under the fourth amendment because such an
intrusion is a trespass at common law. 07 The Court emphasized that the
presence of a property right is only one factor to be considered in deter-
mining whether privacy expectations are reasonable.10 8 Even a property
interest may not be sufficient to establish a legitimate expectation of pri-
vacy concerning a specific activity on the premises."' The Court also ex-
cused the warrantless entrance by police onto Oliver's and Thornton's
lands by arguing that trespass law concerns incidents in which a property
owner's right to exclude other people vindicates merely a property inter-
est, including possession and control, rather than protecting a legitimate
privacy interest.110

The majority of the Court advocated searches of open fields without
warrants and without probable cause,"' rejecting any fact-based, case-by-
case resolution of fourth amendment issues."1 The Court stressed that
surrounding circumstances may not be used to infer that expectations of
privacy in open fields were violated."

A case-by-case approach, according to the majority, would not balance
law enforcement with fourth amendment interests because police would
have to estimate before every search whether landowners had built fences
high enough, posted enough warning signs, or hidden contraband in a se-
cluded enough place to establish a right of privacy. Difficulties, therefore,
would be created for courts, police and citizens, and there would be a
danger that constitutional rights would be arbitrarily and inequitably
enforced.114

B. The Dissent: Expounding the View that the Open Fields Doctrine
Does Not Apply When a Landowner Has Exhibited a Reasonable Expec-
tation of Privacy

Justice Marshall, with whom Justices Brennan and Stevens joined, re-
jected the majority's view that because the fourth amendment by its own
terms renders people secure in their "persons, houses, papers, and ef-

107. Id. at 1743.
108. Id. at 1743-44 (citing Katz, 389 U.S. at 353 (quoting Warden v. Hayden, 387 U.S.

294, 304 (1967))).
109. 104 S. Ct. at 1744 (construing Rakas v. Illinois, 439 U.S. 128, 144 n.12 (1978)).
110. 104 S. Ct. at 1744.
111. Id. at 1742.
112. Id. at 1742-43 (construing New York v. Belton, 453 U.S. 454, 458 (1981); Dunaway

v. New York, 442 U.S. 200, 213-14 (1979); United States v. Robinson, 414 U.S. 218, 235
(1973)).

113. 104 S. Ct. at 1742-43.
114. Id. (citing with approval Smith v. Goguen, 415 U.S. 566, 572-73 (1974)).

19851 1411
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fects," it does not apply to trespasses on land not within the curtilage or
dwelling." 5 The dissent stated that the majority's reasoning was inconsis-
tent with established precedent ostensibly left intact by the Court.
Neither a public telephone booth nor a conversation within it is "a per-
son, house, paper, or effect," under the fourth amendment, yet the Court
has held that the fourth amendment forbids police without a warrant
from eavesdropping on a telephone conversation.""

The dissent also argued that the majority's literal reading of the fourth
amendment's language would not embrace an office or commercial estab-
lishment, yet the Court has held these premises to be constitutionally
protected so long as marked to let the public know they are private. 11 7

Also, the common-law concept of the curtilage does not fit within the ma-
jority's literal reading of the term "house" or "effect" within the fourth
amendment, and the dissent questioned why the curtilage can be incorpo-
rated into areas protected by the amendment, but a field cannot."

The dissent emphasized that the Court has refused to limit the fourth
amendment's application to limited locations or types of property"' and
has consistently held that the fourth amendment's application depends
solely on whether one claiming its protection can point to a "justifiable,"
"reasonable," or "legitimate expectation of privacy" upon which the gov-
ernment has intruded.12 0

In marked contrast to the majority approach, the dissent took the
hard-line position that the police, in each of the consolidated cases, were
no different from any other trespassers upon private property' 2

1 when
they ignored "no-trespass" signs in both cases, and a chicken wire fence
in one case,"2

2 to enter upon private land to search for criminal evi-
dence. 1

2
3 The police discovered contraband in areas of land that were not

visible to the public."' The dissent pointed out the sanctions under local
law that the landowners could bring against trespassers and emphasized
that the acts of trespass the police committed in the two consolidated
cases would subject them to criminal liability were they not police of-

115. 104 S. Ct. at 1744-45 (Marshall, Brennan & Stevens, JJ., dissenting).
116. Id. at 1744.
117. Id. at 1745 (construing Marshall v. Barlow's, Inc., 436 U.S. 307, 311 (1978); G.M.

Leasing Corp. v. United States, 429 U.S. 338, 352-59 (1977)).
118. 104 S. Ct. at 1745 (Marshall, Brennan & Stevens, JJ., dissenting).
119. Id. at 1746 (construing Katz, 389 U.S. at 351 (the fourth amendment "protects peo-

ple, not places." Id.)).
120. 104 S. Ct. at 1746 (Marshall, Brennan & Stevens, JJ., dissenting) (construing Smith

v. Maryland, 442 U.S. 735, 740.(1979)).
121. 104 S. Ct. at 1747-48 (Marshall, Brennan & Stevens, JJ., dissenting).
122. Id. at 1739.
123. Id. at 1744.
124. Id.

1412 [Vol. 36
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ficers. 116 It was difficult to say that the landowners' expectations of pri-
vacy were not of a kind that society is prepared to recognize as
reasonable. 126

The dissent also relied upon many of the same factors the majority
used to gauge whether a given place may be subjected to governmental
invasion. The dissent, however, used a different analysis and reached op-
posite results.2 7 Factors emphasized by the dissent were whether the ex-
pectation of privacy at issue was grounded in legal entitlements, how the
area in issue was used, and whether an individual asserting a privacy in-
terest has demonstrated that interest publicly so as to command under-
standing and respect 12 1

The dissent conceded that the Court had held that privacy interests are
not concurrent with property rights,1 29 but argued that because property
rights determine one's authority to behave as he likes in a given area,
property rights should also decide whether he has a reasonable expecta-
tion of privacy.180 Pertinent to evaluating a privacy interest is how a place
is utilized. In addition, the test of whether to apply fourth amendment
protection, even without a legal entitlement, is whether activities are of
such a nature that people should be able to pursue them without invasion
by the public or by the government. 1

Unlike the majority view that open fields and woods are used for little
else than raising crops, 1

3
2 the dissent envisioned a variety of activities reg-

ularly occurring in open fields which are widely regarded as worthy of an
expectation of privacy. These activities included taking walks, conducting
agricultural businesses, meeting lovers, gathering for worship, and other
worthwhile pursuits.1 8 8

The dissent also noted that because one who has a right to exclude is
not required to exercise that right, an expectation of privacy is much
clearer if the individual asserting this expectation demonstrates to others
that they are excluded.18 4 When a person has taken steps to exclude
others from his land, by posting "no-trespass" signs, the dissent found no
reason for the government to have any right, superior to that of any pri-

125. Id. at 1747-48.
126. Id.
127. Id. at 1747-51.
128. Id. at 1747.
129. Id. (A property right entails "the right to exclude others. ... one who owns or

lawfully possesses or controls property will in all likelihood have a legitimate expectation of
privacy by virtue of this right to exclude." Id. (quoting Rakas, 439 U.S. at 144 n.12 (1978))).

130. 104 S. Ct. at 1748 (Marshall, Brennan & Stevens, JJ., dissenting).
131. Id.
132. 104 S. Ct. at 1741.
133. Id. at 1749 (Marshall, Brennan & Stevens, JJ., dissenting).
134. Id.
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vate intruder upon private property, to disregard universal signs indicat-
ing a desire for privacy. 1 5

Given that the police provided no justification for invading Oliver's and
Thornton's respective properties, without a warrant and without any rec-
ognized exception to the warrant requirement, the dissent concluded that
the search was unconstitutional. The evidence flowing from the invasion,
therefore, should have been suppressed. 13

The dissent also did not advocate a case-by-case determination of when
a reasonable expectation of privacy in open fields has been violated, but
instead proposed an administrative rule carving out an exception to Hes-
ter which would also be consistent with Katz. The dissent's proposed ad-
ministrative rule was: "Private land marked in a fashion sufficient to
render entry thereon a criminal trespass under the law of the state in
which the land lies is protected by the fourth amendment's proscription
of unreasonable searches and seizures."11 3' This rule's chief advantage is
that it draws from a doctrine already familiar to both private citizens and
government.3

8

The dissent argued that numerous ill consequences would flow from the
majority doctrine because it is incapable of determinate applications. Po-
lice officers making warrantless entries onto private land will have to
make on-the-spot judgments concerning how far the curtilage extends,
and to stay out of that range.139 Litigation will arise over how much im-
provement is needed to remove private land from being unoccupied or
undeveloped land to which the open field exception applies. 140 Further-
more, the majority holding does not make constitutional doctrine worka-
ble for application by the rank and file, trained police officers. " ' The dis-
sent noted that the majority doctrine also withdraws fourth amendment
protection from deserving privacy interests. Because it advocated with-
drawing large tracts of land from fourth amendment protection, the dis-
sent feared the majority's rule would result in unreasonable surveillance
of private citizens.1 4 2

135. Id. at 1749-50.
136. Id. at 1750.
137. Id. at 1750.
138. Id.
139. Id. at 1750.
140. Id. at 1750-51.
141. Id. at 1751 (construing Illinois v. Andreas, 103 S. Ct. 3319, 3324 (1983)).
142. 104 S. Ct. at 1751 (Marshall, Brennan & Stevens, JJ., dissenting) (construing

United States v. Lace, 669 F.2d 46, 54 (2d Cir. 1982); Florida v. Brady, 406 So. 2d 1093,
1094-95 (Fla. 1981)).
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VI. ANALYSIS

The Court's six-to-three decision in Oliver marked not only the close-
ness of the question involved, but also the unsettled nature of the whole
area of law with which the case deals. The Court's reaffirmation of the
general "open fields" doctrine of Hester, which held that open fields may
be subjected to warrantless searches, was not surprising. 4

1 The Court's
rigid application of the open fields rule, despite the fact that both land-
owners had posted no-trespass signs, and one had fenced a tract with
chicken wire, however, defies a consistent reading of Hester and the rea-
sonable expectation standard of Katz. At least one criminal procedure
expert has said that Katz's reasonable expectation of privacy standard
should qualify as or make an exception to the open fields doctrine when a
landowner has manifested a reasonable expectation of privacy in the
land. 14 4 This is the result the dissent urged,"' 4 and is arguably more con-
sistent with established precedent than the majority view.

Also extremely curious is the majority's narrow reading of the fourth
amendment's protection as applied to "persons, houses, papers, and ef-
fects.' 4' The Court has not adopted such a restrictive reading of the
amendment since 1928 when in Olmstead, the Court flatly refused to ex-
tend the words of the fourth amendment to invalidate a government wire-
tap of private telephone conversations.'4 7 The Court in Olmstead focused
instead upon the fact that the wiretap was not located on property be-
longing to defendant, whose fourth amendment rights, therefore, re-
mained unviolated.' 4 Yet, even in early cases, the Court recognized that
the fourth amendment was to be construed liberally to effectuate the in-
tent of the constitutional framers to include areas of widely acknowledged
rights of human privacy.' 4 '

The Court's location oriented approach in Olmstead was explicitly
overruled when, in modern times, the Court held the fourth amendment
to guard people, not places."' Katz focussed on defendant's invaded

143. Hester appears to stand for the proposition that open fields may be searched not
only without warrants but also without probable cause. 265 U.S. at 58-59. The Court in
Oliver, however, did not explicitly state that probable cause is not required in searches of
open fields. Note, however, that the Court implicitly rejected the argument of the Supreme
Judicial Court of Maine that the open fields doctrine only applies when police are legally
present on property and view "open and patent" acts. 104 S. Ct. at 1739, 1744.

144. See J, IsRAEL & W. LAFAvE, CRIMINAL PROCEDURE IN A NUTSHELL: CoNsTrrUTIONAL
LIMITATIONS 104-05 (3d ed. 1980).

145. 104 S. Ct. at 1749-51 (Marshall, Brennan & Stevens, JJ., dissenting).
146. See U.S. CONsT. amend. IV.
147. 277 U.S. at 464-65.
148. Id.
149. See Boyd v. United States, 116 U.S. 616 (1886).
150. Katz, 389 U.S. at 351.
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rights of privacy, which the Court analogized to the right to be free from
unreasonable search and seizure and which it found were fully protected
under the fourth amendment. 15' As the dissent pointed out in Oliver, the
Court has extended the fourth amendment to the curtilage even though it
is not a "house" or "effect" under the literal words of the amendment,
but is still constitutionally protected by analogy to the home.15

A narrow reading of the fourth amendment, restricting its protection to
the literal language of the amendment, is an obsolete approach. As the
dissent noted in Oliver, it is difficult to see why telephone conversations
and the curtilage may be shielded by analogy under the fourth amend-
ment, but an open field may not.13

The Supreme Court, however, demonstrated in Oliver that a literal
reading of the fourth amendment is still alive today in the Court. Overall,
the majority's application of an obsolete view of the fourth amendment,
despite much contrary authority, reasonably can be interpreted only as a
determined insistence on refusing to apply fourth amendment protections
to open fields. Furthermore, the lands of Oliver and Thornton were ar-
guably closed because of posted no-trespass signs and a chicken wire
fence. These lands, therefore, should not have come within the open fields
exception to fourth amendment protection.

The Court's opinion, however, was based more directly on fourth
amendment protection of privacy interests than on what may be incorpo-
rated into the amendment's literal language. The Court has held that
placing a lock on one's footlocker strengthens a claim that examination of
its contents is impermissible.15 " Contents of a locker are not visible. Con-
versely, the Court in Oliver implied that no-trespass signs did not
strengthen a landowner's claim to privacy on land not visible to the pub-
lic. 5 6 One interpretation of the Court's view is that it is explicable in
terms of the plain view doctrine-contents of a locker are not visible to
the public, while open fields in some cases will be. Under the established
plain view doctrine, an object within plain view of a police officer, who
must have a legal right to be where he can see it, may be seized and
introduced into evidence.'" When a view is available from a public van-
tage point, one arguably may not claim a reasonable expectation to keep
private what can be seen by the public.15'

The plain view doctrine as it has traditionally been applied, however,

151. Id. at 359.
152. 104 S. Ct. at 1745 (Marshall, Brennan & Stevens, JJ., dissenting).
153. Id.
154. United States v. Chadwick, 433 U.S. 1, 11 (1977).
155. 104 S. Ct. at 1741-42.
156. L. HALL, Y. KAMISAR, W. LAFAvE & J. ISRAEL, supra note 18, at 270.
157. See Harris v. United States, 390 U.S. 234 (1968).
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does not justify the result in Oliver. The problem with applying the plain
view doctrine is that in both consolidated cases, the marijuana fields were
no more visible to the public than the contents of a locker. Indeed, the
marijuana was not seen by police until they had trespassed some consid-
erable distance onto the private land. ' " This hardly can be squared with
the context of a public vantage point in which the plain view doctrine has
traditionally arisen.'1e

Attempting to explain the result of Oliver partially in terms of the
plain view doctrine may be purely academic. A more realistic explanation
may be that the Court, while insisting that its application of Hester is
reconcilable with the Katz expectation of privacy, is actually not using
expectations of privacy as a predominant standard but is instead apply-
ing Hester's arbitrary rule that there is no expectation of privacy in open
fields.'"0 The rule is held to stand with no qualification or further factual
analysis.1 61

The fact that a lock on one's footlocker has been held to strengthen a
claim to privacy,16

2 while no-trespass signs posted outside open fields
have not been recognized as fortifying such a claim,163 demonstrates that
the rule of Hester is simply not reconcilable with Katz in those cases in
which the owner has manifested an expectation of privacy. The majority
in Oliver, despite its perfunctory lip service to Katz, is making the doc-
trine of open fields a judicially carved out exception to the standard of
reasonable expectations of privacy, even in those cases in which the land-
owner has erected no-trespass signs, fences, or in other ways given overt
notice that he desires no intrusion upon his land.'"

Perhaps recognizing gaps in its logic, the Court attempted to justify its
reconciliation of Hester and Katz by emphasizing that the reasonable ex-
pectation of privacy standard does not apply to a reasonable expectation
of criminal activity. 165 This new approach, however, is not consistent with
United States v. Chadwick'" and other precedent. For instance, the
locked footlocker, whose owner's expectation of privacy the Court
respected, may contain contraband. Yet the open field that may contain
marijuana, even when no-trespass signs are posted and fences erected, is

158. 104 S. Ct. at 1738-40 ("The officers resumed their investigation of the farm and
found a field of marijuana over a mile from petitioner's home." Id. at 1738).

159. See generally Harris v. United States, 390 U.S. 234 (1968).
160. 265 U.S. at 59.
161. See 104 S. Ct. at 1740-44 (The majority rejects as unworkable a "case-by-case" ap-

proach. Id. at 1742).
162. See Chadwick, 433 U.S. at 11.
163. 104 S. Ct. at 1741-42.
164. Id.
165. Id. at 1743.
166. 433 U.S. 1 (1977).
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arbitrarily and for no distinguishable reason given by the Court, not af-
forded the same expectation of privacy as the footlocker.

The dissent proposes an alternative rule that attempts to reconcile ap-
plication of the Hester rule of open fields with the Katz reasonable expec-
tation of privacy approach, both in those cases in which the owner has
shown no reasonable expectation of privacy in the land, and those in
which he has. 17 In essence, the rule states that private land, marked in
order to make entry upon it a criminal trespass under state law, is pro-
tected by the fourth amendments safeguards against unreasonable
searches and seizures.' u

Upon adoption of the dissent's proposed rule, open fields with no mani-
fested expectation of privacy would fall under the rule of Hester. Open
fields with a manifested expectation of privacy would be drawn into the
Katz standard of protection for a reasonable expectation of privacy. This
would reconcile the two doctrines and eliminate the inconsistencies de-
cried by commentators.169 This appears to be a much more honest, direct,
and workable reconciliation of Hester and Katz than that which the ma-
jority proposed in Oliver.

The majority also dismissed the idea that surrounding circumstances
may be used to infer whether expectations of privacy were violated.7 0

The Court rejected such a case-by-case approach because interests of law
enforcement and fourth amendment interests would not be served be-
cause police would have to estimate before every search whether land-
owners had erected fences high enough, posted enough warning signs, or
located contraband in an area secluded enough to establish a right of
privacy.

1 7 1

In making such an argument, the majority of justices appear to be
evading responsibility for what is essentially the job of the judiciary. Just
because lines may be difficult to draw, this does not mean that lines
should not be drawn. Is not the whole area of search and seizure, indeed
the whole endeavor of constitutional law and the law itself, a perpetual
process of line-drawing? 72

Furthermore, as the dissent pointed out, because the majority's holding
acknowledges no reasonable expectation of privacy in open fields except
in the curtilage, or area immediately around a dwelling, police officers
making warrantless entries onto private land will have to make on-the-

167. 104 S. Ct. at 1750 (Marshall, Brennan, & Stevens, JJ., dissenting).
168. Id.
169. See supra note 144 and accompanying text.
170. 104 S. Ct. at 1742.
171. Id. at 1742-43.
172. See J. NowAx, R. RcrTuND & J. YoU NG, CONSTITUTIONAL LAW 1-21, 411-22 (2d ed.

1983).
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spot judgments concerning how far the curtilage extends, and be cautious
to stay outside that range. 173 Also, the dissent anticipated much litigation
arising over the amount of improvement required to prevent land from
being an unoccupied or undeveloped area which the open fields doctrine
governs.7' The dissent noted that these administrative problems may be
more serious than the majority's fears that the police will have to deter-
mine how high a sign must be, along with other factors, to create a rea-
sonable expectation of privacy.

Even more alarming is the real threat, which the dissent emphasized,
that the majority opinion will permit governmental invasion of what one
commentator has termed "rights of privacy and personhood1 7

5 at the
core of fourth amendment protection. These rights include solitary walks
by landowners, liaisons between lovers, worship services, uses of land for
wildlife preserves, and other personal activities widely acknowledged by
society as deserving of privacy.1 76

Because the majority holding withdrew large tracts of land from fourth
amendment protection, the dissent also feared the Court was creating po-
tential for repulsive investigative acts exemplified by some actual cases in
which police conducted military maneuvers round-the-clock on private
residential property for three days' 7 7 and property damage was incurred
as an integral part of surveillance. 1 8 The decision in Oliver, seen in this
perspective, represents another incremental gain of governmental intru-
sion into formerly protected zones of privacy.

VII. CONCLUSION

Case precedent demonstrates that there is no longer any practical ques-
tion of reconciling Hester with Katz in cases in which landowners have
demonstrated a reasonable expectation of privacy in open fields. Yet the
Court in Oliver, without explicitly stating so, has in essence made the
open fields doctrine an exception to Katz. While the standard of reasona-
ble expectations is usually determinative in cases implicating fourth
amendment protection, this is not so in the area of open fields, governed
not by Katz, but by Hester. Hence, the inflexible doctrine of Hester is, in
effect, to this very day the last judicial word spoken on open fields in over
sixty years.

173. Id. at 1750 (Marshall, Brennan & Stevens, JJ., dissenting).
174. Id. at 1750-51.
175. L. TRIE, AMERICAN CONSTIMUTIONAL LAW § 15 (1978).
176. 104 S. Ct. at 1748-49 (Marshall, Brennan & Stevens, JJ., dissenting).
177. Id. at 1751 (citing United States v. Lace, 669 F.2d 46 (2d Cir. 1982)).
178. 104 S. Ct. at 1751 (Marshall, Brennan & Stevens, JJ., dissenting) (citing Florida v.

Brady, 406 So. 2d 1093 (1981)).
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The Court hints that it is weighing competing policies of honoring indi-
vidual property against allowing criminal activity to go unpunished be-
hind a cloak of privacy. 79 One may not erect a wall of privacy behind
which he can carry on criminal activity,'80 yet such an attitude is incon-
sistent with substantial authority, including Chadwick, in which the
Court favored individual privacy over the government's zealous pursuit of
law enforcement. Only future decisions will tell whether the Oliver deci-
sion marked the continuation of the Burger Court's modern trend to
favor law enforcement over privacy interests, or whether the constitu-
tional implications of Oliver will prove so unworkable that the Court will
be forced to overrule or qualify the decision.

The Court in Oliver emphasizes that the key inquiry into whether an
expectation of privacy is reasonable and deserving of fourth amendment
protection is whether the expectation that surrounds an activity is legiti-
mate. s This inquiry seems to imply a new judicial policy that any activ-
ity, however private, may be uncovered so long as it is illegal. Perhaps the
Court is replacing the reasonable expectation of privacy standard with a
new standard that may be termed a legitimate, reasonable expectation of
law-abiding privacy. 11

G. BRYAN SMITH

179. 104 S. Ct. at 1743.
180. Id. at n.13.
181. See id. at 1743-44.
182. Id.
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