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I. DISCOVERY SANCTIONS

In Griffin v. Swim-Tech Corp.,' the Eleventh Circuit affirmed the
"rather drastic step" of default judgment for failure to comply with dis-
covery orders.3 Plaintiff Griffin served defendant with two sets of inter-
rogatories, three sets of requests for production, one set of requests for
admissions, and one deposition notice during June and August of 1980.'
Defendant Swim-Tech failed to respond to any of the discovery or to a
motion to compel, which was filed in September.5 In October 1980, the
district court entered an order compelling discovery within ten days and
further ordered defendant Swim-Tech to show cause why sanctions
should not be imposed. Swim-Tech "ignored" these orders.$ On December
2, 1980, plaintiff Griffin filed a motion for default judgment, civil con-
tempt, and partial summary judgment, and Swim-Tech again failed to
respond. On December 31, the district court granted Swim-Tech an addi-
tional ten days to respond to all pending motions.7

On January 19, 1981, defendant Swim-Tech answered the first request
for admissions but "ignored" the other discovery requests and "once more
totally disregarded all the orders of the court."' In March 1981, following
a hearing, the district court entered default judgment against Swim-Tech
and ordered a jury trial on the issue of damages. The court withheld rul-
ing on the contempt motion until a hearing in July 1981. During the in-
terim, Swim-Tech filed unsigned responses to the first and second re-
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quests for documents and to the first set of interrogatories, and Swim-
Tech's counsel failed to appear at the contempt hearing. The district
court found Swim-Tech and its counsel in contempt and ordered fines of
$100 per day to be assessed commencing August 1 unless Swim-Tech pro-
duced all requested discovery materials by that date. On July 31, new
counsel for Swim-Tech filed signed responses to the first two requests for
production, but again "ignored" the other discovery requests.9 The dis-
trict court denied the reconsideration motion without hearing a motion
by Swim-Tech to vacate the default judgment. In the October 1981 jury
trial, plaintiff Griffin received $50,000 in compensatory damages and
$75,000 in exemplary damages.10

Swim-Tech appealed from the denial of its motion for relief under
clause (6) of Federal Rule of Civil Procedure 60(b)," which permits a
judgment to be set aside for "any other reason justifying relief from the
operation of the judgment."1 2 The Eleventh Circuit noted that the rem-
edy afforded under this clause is an extraordinary one, which permits re-
versal only for an abuse of discretion.1 3 The Eleventh Circuit found no
abuse of discretion, stating that the district judge had been "inordinately
patient with Swim-Tech and its counsel."' 4 The court concluded by cau-
tioning that the sanction imposed in this case should be restricted to ex-
treme circumstances. The court found, however, that the facts in this case
fully supported the ruling of the district court. 5

The same issue arose again in the Eleventh Circuit in Searock v. Strip-
ling,' $ but this time, under different facts, the Eleventh Circuit found
that the trial court had abused its discretion.' Plaintiff Allied Marine
sold to defendant Stripling a vessel which later caught fire and sank.'
Allied Marine sued Stripling to recover for work done on the vessel and
Stripling counterclaimed alleging that the fire and the loss of the vessel
were the result of negligent design. At deposition Stripling testified that
various work orders and other documents reflecting work performed by
other firms had gone down with the vessel. Over the objection of his law-
yer, Stripling volunteered to obtain copies of the documents from the va-
rious shops that had worked on the vessel.' 9 Allied Marine filed a request

9. Id.
10. Id.
11. FED. R. Civ, P. 60(b)(6).
12, 722 F.2d at 679-80.
13. Id. at 680.
14. Id.
15. Id. at 680-81.
16. 736 F.2d 650 (11th Cir. 1984).
17. Id. at 655.
18. Id. at 651.
19. Id.
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for the production of the documents which Stripling had volunteered to
obtain.20

Stripling filed a partial response to the request and stated that addi-
tional documents would be forthcoming. 2' Thereafter, Stripling filed a
supplemental response and advised Allied Marine that he was diligently
trying to obtain other documents. Allied Marine then sought an order
compelling production of the documents, and Stripling filed yet another
supplemental response which was still incomplete.22 The district court
granted Allied Marine's motion to compel production. Allied Marine
moved to dismiss Stripling's counterclaim because of Stripling's failure to
produce documents. Stripling responded, stating that he had attempted
to obtain the documents from the various repair shops and stores, and
that he was attempting to reconstruct documents which had been de-
stroyed. Stripling further alleged that he was making every effort to com-
ply with the court's order.2 3 The court then entered another order requir-
ing Stripling to produce the documents, within ten days or suffer
dismissal. Stripling moved for clarification or reconsideration of the or-
der, again reciting his diligent efforts, but the district court dismissed the
counterclaim.2' Thereafter, the district court set aside the dismissal and
gave Stripling additional time. Stripling produced letters from two repair
shops and advised the court that he had not been able to obtain addi-
tional documents despite his diligent efforts. Following Allied Marine's
third motion for sanctions under rule 37,25 the district court dismissed
the counterclaim.

2 6

The Eleventh Circuit stated that the extreme sanction of dismissal
under rule 37 required a finding of wilfulness, bad faith, or fault in failing
to comply with the discovery order in question.27 The court explained
that the sanction of dismissal is inappropriate if the failure to comply is
due to the party's inability to comply.28 The Eleventh Circuit observed
that the district court had made no findings in any of its orders concern-
ing Stripling's ability to produce the documents or his wilfulness, bad
faith, or fault. " In response, Allied Marine contended that Stripling was
estopped from arguing lack of control because Stripling volunteered to

20. Id.
21. Id. at 652.
22. Id.
23. Id.
24. Id.
25. Fun. R. Civ. P. 37.
26. 736 F.2d at 653.
27. Id.
28. Id.
29. Id.
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obtain the documents at deposition. 0 The Eleventh Circuit found that
Stripling's deposition testimony did not show that he had a legal right to
obtain the documents, but that he would try to obtain the documents .3

The court held that control of documents under rule 342 means posses-
sion or the "legal right to obtain the documents requested on demand. '33

The Eleventh Circuit explained that, apart from the question of con-
trol, there was no evidence that Stripling had acted wilfully or in bad
faith, or that he was at fault." Instead, Stripling's failure to comply with
the production order was due to inability after good faith effort; there-
fore, the dismissal of his counterclaim was an abuse of discretion." The
court further observed that Allied Marine could have obtained the docu-
ments, if they were in existence, by deposing the custodian of the docu-
ments, and since the record showed no attempt by Allied Marine to do so,
it did not appear that Allied Marine's trial preparation was substantially
prejudiced.3 Finally, the Eleventh Circuit held that the district court
erred in dismissing the counterclaim without first considering whether
any alternative, less severe sanction would have been effective.3 7

II. TRIAL

The necessity for each party to assign his own objections to the trial
court's oral charge arose in Kenney v. Lewis Revels Rare Coins, Inc."
Revels was one of several defendants in a personal injury action. Revels
failed to object to the court's jury instructions, which it later assigned as
error on appeal.39 Counsel for codefendant Whiting, the acknowledged
lead counsel at trial, did object to the court's instructions. Unfortunately,
Revels did not adopt Whiting's objections.4 On appeal, Revels contended
that it was entitled to rely on the exceptions made at trial by codefendant
Whiting. Revels argued that the rule allowing one party to benefit from a
co-party's objection to the admission of evidence should apply to excep-
tions to jury charges. The Eleventh Circuit rejected this argument be-
cause of differences between the language of the two rules in question and

30. Id. at 653-54.
31. Id. at 654.
32. FED. R Civ. P. 34.
33. 736 F.2d at 654.
34. Id.
35. Id.
36. Id.
37. Id.
38. 741 F.2d 378 (11th Cir. 1984)."
39. Id. at 382.
40. d.
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the different practical considerations at trial."' In order to assign error
based on an evidentiary ruling, Federal Rule of Evidence 103 requires "a
timely objection or motion to strike.'42 In contrast, Federal Rule of Civil
Procedure 51 provides: "No party may assign as error the giving or the
failure to give an instruction unless he objects thereto before the jury
retires. . .. ,,43 The Eleventh Circuit observed that under rule 103, courts
have allowed parties to benefit from the evidentiary objections of co-par-
ties, and that such procedure was appropriate at trial in order to avoid
requiring multiple parties to adopt objections made by other counsel."

The court noted that such practical problems are not present on excep-
tions to jury instructions because they take place out of the presence of
the jury. 5

In McLeod v. American Motors Corp.,"4 the Eleventh Circuit decided
an issue under Florida law that had not been squarely decided by Flor-
ida's state courts.4 7 Plaintiff McLeod was injured while driving her AMC
automobile when another car, driven by a drunk driver, struck plaintiff's
car in a head-on collision. At trial against AMC, McLeod contended that
her injuries resulted from a defective seat track assembly, which caused
her to be thrown forward into the steering column and windshield. Fol-
lowing a verdict for plaintiff and the district court's denial of AMC's
post-judgment motion, AMC appealed on the ground that the district
court utilized a verdict form which directed the jury not to apportion
damages between injuries attributable to the defective seat and those at-
tributable to the primary collision. Neither AMC nor McLeod made any
effort at trial to apportion damages attributable to the primary and sec-
ondary impacts. AMC argued that the drunk driver caused the injuries.4

The Eleventh Circuit recognized that the Second and Third Circuits
require a plaintiff to apportion damages for submission to the jury.41 Con-
versely, the Eighth and Tenth Circuits do not require'a plaintiff to appor-
tion damages between tortfeasors. 0 Emphasizing that in a diversity case
under Florida law the issue must be decided by Florida law, the court
found that in a 'concurrent causation' case, the defendants are jointly and

41. Id.
42. FED. R. EVID. 103.
43. FED. R. Civ. P. 51 (emphasis by 11th Cir.).
44. 741 F.2d at 382.
45. Id.
46. 723 F.2d 830 (11th Cir. 1984).
47. Id. at 834.
48. Id. at 832-33.
49. See Huddell v. Levin, 537 F.2d 726, 737-38 (3rd Cir. 1976); Caiazzo v. Volkswagen-

werk A.B., 647 F.2d 241, 249-51 (2nd Cir. 1981).
50. See Mitchell v. Volkswagenwerk A.G., 669 F.2d 1199, 1206 (8th Cir. 1982); Fox v.

Ford Motor Co., 575 F.2d 774, 786-88 (10th Cir. 1978).
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severally liable, and the defendant bears the burden of apportioning the
damages.5 1 The Eleventh Circuit affirmed the trial court in not requiring
the jury to apportion damages52 because the jury specifically found that
the defect or negligence of AMC was a 'concurring cause' of plaintiff's
injuries, and AMC had not attempted to carry the burden of apportioning
damages."

The products liability case of Worsham v. A.H. Robins Co.," involving
the Dalkon Shield, resulted in a judgment for plaintiff.5' On appeal to the
Eleventh Circuit, defendant Robins assigned as error the actions of the
district court in changing a special interrogatory and in recharging the
jury after it had completed several hours of deliberations."

The special interrogatory in question had been drafted by Robins, re-
viewed by plaintiff, and submitted to the jury without objection. 7 After
deliberating for several hours, the jury sent out a question concerning this
interrogatory. Plaintiff then argued for the first time that the interro-
gatory contained an inaccurate statement of law. The district court
agreed, finding that the interrogatory did not correspond with other jury
instructions and was potentially confusing. The district court recharged
the jurors on the special interrogatory, explaining to them that it did not
conform to other instructions of the court. Following these additional in-
structions to the jury, Robins moved for a mistrial, but the court denied
the motion." On appeal, Robins argued that the substantive change in
the interrogatory was incorrect, and that it had relied on the interro-
gatory in its closing argument to the jury. Robins asserted that the proce-
dure followed by the district court amounted to "changing the rules of
the game."'

69

The Eleventh Circuit found that the original version of the interro-
gatory was incorrect and that the district court acted within its discretion
in recharging the jury.60 On the issue of unfair prejudice, the Eleventh
Circuit agreed that counsel should be apprised prior to argument of the
district court's plan to charge the jury and to use special interrogatories."

51. 723 F.2d at 835 (citing Feinstone v. Allison Hosp., 106 Fla. 302, _, 143 So. 251, 252
(1932), quoted in Randle-Eastern Ambulance Serv.,.Inc. v. Millens, 294 So. 2d 38, 39 (F1l
Dist. Ct. App. 1974)).

52. 723 F.2d at 836.
53. See Jury Verdict Form at 723 F.2d at 836.
54. 734 F.2d 676 (11th Cir. 1984).
55. Id. at 691.
56. Id. at 689.
57. Id.
58. Id. at 689-90.
59. Id. at 691.
60. Id. at 690.
61. Id. at 691.
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The Eleventh Circuit acknowledged that Robins referred to the interro-
gatory during closing argument, but after examining Robins' entire clos-
ing argument, it found that Robins did not focus on the substantive issue
involved in the interrogatory in question. Instead, Robins spent most of
the argument on another subject.2 The Eleventh Circuit concluded,
therefore, that if changing the interrogatory during deliberation was er-
ror, it was harmless error."3

Jackson v. Magnolia Brokerage Co., 4 established the standard a dis-
trict court should follow in determining whether a verdict is excessive."
In this personal injury case, the jury returned a total verdict of $400,000
for plaintiff and his wife. The district court candidly stated its disagree-
ment with the amount of the jury verdict, but declined to reduce the
award because the court was unable to conclude that the verdict indi-
cated bias, passion, prejudice, corruptness, or that the verdict was "to-
tally shocking."" In declining to order a remittitur, the district court ap-
plied the standard of whether the verdict "shocks the conscience of the
court. 6 7 The trial judge opined that if the matter were discretionary with
the district court, then he would have reduced the total verdicts to
$280,000. He stated: "It was slightly shocking but not to the extent to
evidence bias, passions, prejudice or corruption."" The district court
found the verdict to be "slightly shocking" and thought an award of
$280,000 would have been a "fair" verdict." On appeal, defendants urged
that the trial court erred by applying the 'shocks the conscience rule'
rather than the 'maximum recovery rule.' The Eleventh Circuit rejected
this argument and observed that the 'maximum recovery rule' should be
applied in determining the amount of a remittitur after the trial court has
first decided that the verdict is in fact excessive; 0 the panel further held
that the correct standard was whether the verdict "shocks the conscience
of the court. 7 1

62. Id.
63. Id. The court applied FED. R. Civ. P. 61 (the 'Harmless Error Rule') in reviewing

Robin's claim of prejudice.
64. 742 F.2d 1305 (11th Cir. 1984).
65. Id. at 1306.
66. Id.
67. Id.
68. Id.
69. Id.
70. Id. at 1306-07 (citing Warren v. Ford Motor Credit Co., 693 F.2d 1373 (11th Cir.

1982)).
71. 742 F.2d at 1307.
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III. SUMMARY JUDGMENT

In Van T. Junkins and Associates, Inc. v. United States Industries,
Inc., 7 the Eleventh Circuit affirmed a summary judgment for defendants
even though plaintiff Junkins filed an affidavit that would have created a
genuine issue of material fact had it been considered.7 3 Defendant's mo-
tion for summary judgment was based on the deposition of Junkins, the
president of the plaintiff company, which negated an essential factual ele-
ment of plaintiff's fraud claim. In response to the motion for summary
judgment, plaintiff filed an affidavit of Junkips which the district court
viewed as contradicting his prior deposition testimony; it found the affi-
davit to be a "sham."17 '

On appeal, the majority of the Eleventh Circuit agreed that the affida-
vit was a sham and that the affidavit factually contradicted the deposition
testimony.75 The majority construed the Fifth Circuit's decision in Ken-
nett-Murray Corp. v. Bone," which noted that a party's affidavit can cre-
ate a genuine issue of fact when the affidavit explained or clarified ambi-
guities in the party's prior disposition.7 7 In a dissenting opinion, Judge
Johnson stated that the majority holding conflicted with Kennett-Murray
because it permitted a district court to invade the province of the jury
and make a credibility determination adverse to the nonmovant.78 He
also believed the affidavit was consistent with the deposition.7 9

In another case, Lindsey v. United States Bureau of Prisons, United
States Department of Justice,80 the Eleventh Circuit affirmed the district
court's grant of summary judgment against a party who moved for sum-
mary judgment. 1 Plaintiff Lindsey filed suit against the Bureau of Pris-
ons to obtain disclosure of his presentence report, alleging that the impo-
sition of his sentence had been based upon inaccurate information. Before
conducting discovery, Lindsey filed a motion for summary judgment con-
tending that the presentence report was subject to mandatory disclosure
as an "agency record" within the meaning of the Freedom of Information
Act (FOIA).82 Even though the Bureau of Prisons filed no motion for
summary judgment, the magistrate recommended to the district court

72. 736 F.2d 656 (11th Cir. 1984).
73. Id.
74. Id.
75. Id. at 657.
76. 622 F.2d 887 (5th Cir. 1980).
77. 736 F.2d at 658.
78. Id. at 660 (Johnson, J., dissenting).
79. Id.
80. 736 F.2d 1462 (11th Cir. 1984).
81. Id. at 1467.
82. Id. at 1463 (citing 5 U.S.C. § 552 (1982)).
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that summary judgment be granted in favor of the Bureau of Prisons.
Lindsey filed objections to the magistrate's recommendations, but the
district court entered summary judgment in favor of the Bureau of
Prisons.ss

On appeal, the Eleventh Circuit held that a court may enter summary
judgment in favor of the nonmoving party, provided that it gives the orig-
inal movant notice and an opportunity to respond as provided in rule
56.84 Although Lindsey received no advance notice that the magistrate
was considering entering summary judgment against him, the court did
give him ten days to file objections after the magistrate's recommendation
was made. The Eleventh Circuit, concluding that neither rule 56 nor case
law requires formal notice to be given to the original movant, held that
Lindsey's opportunity to object to the magistrate's recommendation
within ten days was sufficient." On the merits, the Eleventh Circuit held
that the presentence report was a "court document" rather than an
"agency report" and affirmed the summary judgment."

In Finn v. Gunters
8 plaintiff Finn sued the Florida Insurance Commis-

sioner and others alleging violations of plaintiff's constitutional rights as a
result of an investigation of his insurance practice. s Finn also sought a
temporary restraining order, which was denied by the district court. This
denial was upheld by the Fifth Circuit in an earlier interlocutory appeal."s
Defendant Gunter filed a motion to dismiss, consideration of which was
stayed by the district court until Finn had exhausted his state remedies.
In support of his rule 12(b)(6)" motion, defendant Gunter filed various
attached exhibits, and plaintiff Finn responded to the motion by attach-
ing exhibits to his response. The district court considered the documents
filed by both parties, and then expressly converted defendant's motion to
dismiss into a motion for partial summary judgment, which the court
then granted."1 The district court gave no notice to the parties that it
intended to treat the motion to dismiss as a motion for summary
judgment.

Plaintiff Finn contended on appeal that he was denied adequate notice.

83. 736 F.2d at 1463.
84. Id. (citing FED. R. Civ. P. 56).
85. 736 F.2d at 1463-64.
86. Id. at 1467.
87. 722 F.2d 711 (l1th Cir. 1984).
88. Id. at 712 (plaintiff sought injunctive, declaratory, and compensatory relief pursuant

to 42 U.S.C. §§ 1983 and 1985 (1976) and 28 U.S.C. §§ 2201 and 2202 (1976). He also chal-
lenged the constitutionality of Florida's Insurance Code, Fla. Stat. §§ 626.601, .611, .621,
.989 (1982)).

89. 722 F.2d at -712.
90. FED. R Civ. P. 12(b)(6).
91. 722 F.2d at 712.
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Defendant Gunter argued that Finn had already provided the court with
all the information Finn could provide, but Finn replied that he could
and would file additional material." The Eleventh Circuit, without reach-
ing the substance of that argument, reversed the district court solely be-
cause it failed to give adequate notice.98 The court held that when a rule
12(b)(6) motion is treated as a motion for summary judgment, rule 56(c)"
requires ten days advance notice that the motion will be taken under ad-
visement as of a certain date.8 The rule does not require an oral
hearing."6

In Fidelity & Deposit Co. v. Southern Utilities, Inc.,97 the district
court granted a directed verdict for defendant after the pretrial confer-
ence, but before trial.' 8 The district court based its order on the ground
that judgment can be entered pursuant to rule 16" if there are no triable
issues at the end of the pretrial conference, and on the ground that the
procedure followed by the district court was analogous to directing a ver-
dict after opening statement.1"0 The Eleventh Circuit reversed, holding
that neither ground supported the directed verdict. It held that while the
district court may order judgment at the pretrial conference if there is
not a triable issue remaining, the district court does not have the power
to determine disputed issues of fact.101

In Fidelity, the district court had considered plaintiff's trial brief, a
statement of evidence filed by plaintiff, and a summary of plaintiff's evi-
dence given at the pre-trial conference. The Eleventh Circuit observed
that the district court had considered the material as though it had been
presented before a jury and the defendant had filed a motion for directed
verdict. The court found that disputes in the facts created a genuine issue
of material fact after the pretrial conference. 102 The Eleventh Circuit ac-
knowledged that a trial court may grant a directed verdict following the
opening statement if that statement shows plaintiff has no right to re-
cover;103 however, the trial court cannot grant a directed verdict after the
opening statement when disputed facts remain.10 The court did not de-

92. Id. at 713.
93. Id.
94. FED. -R Civ. P. 56(c).
95. 722 F.2d at 712-13.
96. FED. R. Crv. P. 56(c).
97. 726 F.2d 692 (11th Cir. 1984).
98. Id. at 692-93.
99. FED. R. Civ. P. 16.

100. 726 F.2d at 693.
101. Id. at 693-94.
102. Id. at 694.
103. Id. (citing Best v. District of Columbia, 291 U.S. 411 (1934)).
104. 726 F.2d at 694.



TRIAL PRACTICE

cide whether such power could be exercised prior to trial.10 5

The strict enforcement of the ten day notice requirement of rule 561"
came before the Eleventh Circuit again in Milburn v. United States."7

Defendant filed a "Motion To Dismiss Or In The Alternative Motion For
Summary Judgment,"108 citing rule 12(b)(6) and rule 56.'" Defendant
filed affidavits, attachments, a statement of facts, and a legal memoran-
dum in support of its motion. Plaintiffs filed a sixteen page response to
defendant's motion. The district court granted the motion to dismiss with
no memorandum opinion or statement of the reasons for the order, other
than stating that the court had considered the record.110

The Eleventh Circuit concluded that the order of dismissal was in fact
an order granting defendant's motion from summary judgment.' The
court observed that it was not clear from the record whether plaintiffs'
response to the motion had been considered by the trial court because the
response was not timely, and because there was confusion in the record
regarding a motion by plaintiffs for an extension of time. From the state
of the record, therefore, the court could not conclude that plaintiff's re-
sponse had been considered." 2 Defendant argued on appeal that because
plaintiffs had an opportunity to submit materials in opposition to the mo-
tion, plaintiffs should be considered as having received "constructive no-
tice" under rule 56.1" The Eleventh Circuit rejected this argument be-
cause of the uncertainty in the record concerning the nature of the
reasons for the order of the district court."" In reversing the judgment,
the Eleventh Circuit expressly acknowledged that the district court could
grant or deny defendant's motion for summary judgment upon meeting
the procedural requirement of giving ten days notice that the court would
take the motion under advisement as of a certain date." Although defen-
dant's motion had been pending for almost three months before the dis-
trict court entered the order of dismissal," 6 plaintiffs were never given
ten days notice or any notice that the court would take the motion under
advisement as of a certain date." 7

105. Id.
106. " FED. R. Civ. P. 56.
107. 734 F.2d 762 (11th Cir. 1984).
108. Id. at 764.
109. Id.
110. Id. at 765.
111. Id.
112. Id. at 765-66.
113. Id. at 766.
114. Id.
115. Id.
116. Id. at 764.
117. Id. at 765; rule 56(c) provides in part: "The motion shall be served at least 10 days
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IV. ArORNEYS' FEES

In two cases decided during the survey period, the Eleventh Circuit
addressed the meaning of the provision in the Equal Access To Justice
Act (EAJA) 1"8 that authorizes the imposition of attorneys' fees and ex-
penses against the United States in cases in which the position of the
government was not "substantially justified." 11' Ashburn v. United
States" was a suit by a taxpayer seeking a tax refund. During adminis-
trative proceedings prior to litigation, the Internal Revenue Service had
issued deficiency notices against taxpayers asserting three inconsistent
positions. 21 The administrative files normally forwarded to the Justice
Department attorney handling the case were not sent for almost six
months after taxpayer filed suit for his refund. Five months after receiv-
ing the files, counsel for the government advised the district court that
the government would probably concede the case and that there was no
need for a pretrial conference. Forty days later, the Justice Department
notified plaintiff of its approval of government counsel's recommendation
of concession. The district court entered judgment for the full amount of
the refund, and following a hearing, granted plaintiff's application for at-
torneys' fees under EAJA in the amount of $23,330.17.122 The government
appealed.

The Eleventh Circuit considered whether section 241(d)(1)(a) of the
EAJA, which authorizes attorneys' fees "unless the court finds that the
position of the United States was substantially justified,123 referred to
the government's litigation position or to the position taken by the gov-
ernment agency prior to litigation."2' The district court had held that the
"position of the United States" included both the underlying conduct of
the agency and the government's litigation position after suit was filed.2 5

The Eleventh Circuit, which had not previously considered this issue, ob-
served that other jurisdictions were split between the "litigation position"
and "underlying action" theory."' Four out of six circuits held that the
court must look only to the litigation position. 7 After reviewing the lan-
guage of the act, its legislative history, and case law from other jurisdic-

before the time fixed for the hearing." FiD. R Civ. P. 56(c).
118. 28 U.S.C. § 2412(d)(1)(A) (1982).
119. Id.
120. 740 F.2d 843 (11th Cir. 1984).
121. Id. at 845.
122. Id. at 845-46.
123. Id. (emphasis deleted).
124. Id. at 846.
125. Id.
126. Id.
127. Id. at 849-50.
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tions, the Eleventh Circuit concluded that the 'litigation position' of the
government was the interpretation of the statue that best implemented
the legislative intent in EAJA."'

Having held that the government's position at the agency level should
not be considered, the court proceeded to hold that the government's liti-
gation position in the instant case was 'substantially justified.'11 ' Al-
though there was some delay on the government's part in conceding, the
Eleventh Circuit pointed out that the case was complex and that the gov-
ernment had conceded within five months of receiving the administrative
files. The court further noted that during the eleven months between
commencement of suit and concession by the government the case was
completely inactive. Plaintiff's attorneys spent only 2.2 hours on the case
during that time.130 In reversing, the Eleventh Circuit noted that it was
not necessary to decide whether the EAJA authorizes attorneys' fees in-
curred during administrative proceedings before the Internal Revenue
Service:131 that issue was decided the same day in White v. United
States.13

2

In White, the taxpayer filed suit seeking a refund on two separate
claims. The taxpayer and the government filed cross-motions for sum-
mary judgment, and the government conceded one of plaintiff's claims.
The district court found in favor of the taxpayer on the other claim, and
there was no appeal from this order. The taxpayer then applied to the
district court for attorneys' fees under the EAJA. The district court
awarded the taxpayer $12,263.93 for legal fees incurred during the admin-
istrative proceedings and the litigation.'"

On appeal by the government from the award of attorneys' fees, the
Eleventh Circuit followed Ashburn in holding that the government's posi-
tion in litigation, not at the administrative level, is the "position of the
United States" as used in the EAJA, which must be reviewed in deter-
mining whether the government's position was substantially justified."
The court held that the government's position which was conceded in liti-
gation was substantially justified, and the court observed that the conces-
sion came less than three months after plaintiff had raised the issue in

128. Id. at 850.
129. Id.
130. Id. at 850-51. Considering that plaintiff's total attorneys' fees were $23,330.17, it is

obvious that the EAJA would have been of little benefit to this plaintiff even if the court
had found the government's litigation position not substantially justified since only 2.2
hours were expended by plaintiff's attorneys in litigation as opposed to prelitigation
services.

131. Id. at 851 n.8.
132. 740 F.2d 836 (11th Cir. 1984).
133. Id. at 838-39.
134. Id. at 842.
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the litigation.'" Concerning the second issue, which was fully litigated in
the district court, the Eleventh Circuit agreed with the district court that
the government's position was not reasonable under existing case law and
was not substantially justified.'" The court held that, under the EAJA,
the only recoverable attorneys' fees are fees in connection with the litiga-
tion, not those in connection with the nonadversary agency proceed-
ings.""' Consequently, the Eleventh Circuit remanded the case for a deter-
mination of fees based on the litigation stage of the second issue.'"

In Glover v. Alabama Department of Corrections," the Eleventh Cir-
cuit established a new rule for determining the imposition of attorneys'
fees against governmental entities in suits brought under 42 U.S.C. §
1983.1" Glover, an inmate in an Alabama correctional center, alleged that
a fellow inmate stabbed him at the instigation of Mr. Towns, a prison
official. Glover filed suit against Towns and others under 42 U.S.C. §
1983. All defendants, except Towns, were dismissed on motion for di-
rected verdict, and the jury returned a verdict against Towns. '4 The dis-
trict court, thereafter, assessed attorneys' fees and costs against the State
of Alabama even though Alabama was not a party to the suit at the time
the district court made the award. The State of Alabama appealed the
award of attorneys' fees." 2

The Eleventh Circuit observed that other cases had approved awarding
fees against a governmental entity even though it had immunity under
the eleventh amendment or was not a named defendant in the section
1983 suit. The court stated that due process was not a consideration in
assessing fees because the Alabama Attorney General represented defen-
dant Towns throughout the trial and on appeal. 43 Following the lead of
the Fifth Circuit in Hart v. Walker," the Eleventh Circuit held that in
order to avoid future problems and potential unfairness, the governmen-
tal entity must be joined in the suit, even though otherwise immune,
before it can be held liable for attorneys' fees.' 5 The Eleventh Circuit
held that the rule would be applied to all cases after the date of the
opinion. "'

135. Id.
136. Id. at 841-42.
137. Id. at 842.
138. Id. at 842-43.
139. 734 F.2d 691 (11th Cir. 1984).
140. Id. at 695-96 (citing 42 U.S.C. § 1983 (1982)).
141. 734 F.2d at 693.
142. Id. at 694.
143. Id. at 695.
144. 720 F.2d 1443 (5th Cir. 1983).
145. 734 F.2d at 695.
146. Id. at 695-96. The date of the opinion was June 18, 1984.
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In another section 1983 case, Fields v. City of Tarpon Springs,"" plain-
tiffs filed suit, in December 1977, against the city and its officials alleging
racial discrimination in the expenditure of federal funds in connection
with park and recreational facilities. During the litigation the city made
various improvements to the city recreational facilities, which in June
1981, led plaintiffs to seek a voluntary dismissal of their complaint and an
award of attorneys' fees. 14 The district court conducted three days of evi-
dentiary hearings to determine whether improvements in the city recrea-
tional facilities had resulted from the lawsuit.1" The court decided the
improvements were linked to the lawsuit and awarded plaintiffs attor-
neys' fees.15 0

The Eleventh Circuit affirmed the award of attorneys' fees under the
Civil Rights Attorney's Fees Awards Act of 1976,16' which authorizes the
award of attorneys' fees to the "prevailing party." 1 2 The Eleventh Circuit
stated that the district court had properly applied the "catalyst test" in
determining whether plaintiffs were "prevailing parties" even though no
judicial relief had been granted. 1' That test requires a showing that the
litigation was a "causal link that prompted some remedial action."'" The
court approved the district court's finding of "practical relief" in the im-
provements in recreational facilities resulting from the lawsuit.'

In Martin v. Heckler,'" the plaintiff class sued the Florida Department
of Health and Rehabilitative Services seeking to enjoin the implementa-
tion of a new policy regarding payment of certain benefits to a class of
children. The district court deferred ruling on the motion for preliminary
injunction when defendant's counsel advised the court that it would re-
scind the new policy with retroactive payments. Defendant filed answers
which represented that it had returned to its former policy and had rein-
stated all benefits retroactively, and the district court dismissed the ac-
tion as moot.15 ' Plaintiffs then moved for attorneys' fees under the Civil
Rights Attorney's Fees Awards Act" and the Equal Access To Justice
Act. 159 The district court found that plaintiffs were not prevailing parties

147. 721 F.2d 318 (11th Cir. 1983).
148. Id. at 320.
149. Id. at 321.
150. Id. at 320.
151. 42 U.S.C. § 1988 (1982).
152. 721 F.2d at 321.
153. Id.
154. Id.
155. Id.
156. 733 F.2d 1499 (11th Cir. 1984).
157. Id. at 1500-01.
158. 42 U.S.C. § 1988 (1982).
159. 28 U.S.C. § 2412 (1982).
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and denied the motion from which plaintiffs appealed."
The majority of the Eleventh Circuit concluded that plaintiffs were

prevailing parties for the purposes of the award of attorneys' fees,"' but
affirmed the denial of attorneys' fees under the exception in Newman v.
Piggie Park Enterprises, Inc.'62 In Newman, the Court stated that pre-
vailing parties should recover attorneys' fees under 42 U.S.C. § 1983 "un-
less special circumstances would render such an award unjust." The
Eleventh Circuit held that the district court did not abuse its discretion
in denying attorneys' fees under the "special circumstances" shown by
the prompt remedial measures taken by defendant and the retroactive
payment of benefits.'" Judge Roney dissented, observing that it was ap-
parent from the record that the bringing of the lawsuit precipitated the
remedial action taken by defendant, and that there were no special cir-
cumstances which should preclude a fee award.' 65

In Harris v. Forsyth,'" the Eleventh Circuit taxed costs in the amount
of $38.00 for printing copies of appellee's brief against an appellant who
had appealed in forma pauperis. The court admitted that it had found no
other case awarding costs against an appellant proceeding in forma
pauperis,'7 but decided that it had discretion to award such costs. The
court further concluded such discretion should not be limited to frivolous
appeals. Quoting with -approval a Fourth Circuit decision'" involving the
award of such costs at trial, the court reasoned that indigents, like
nonindigents, should be required to decide whether the claim is "worth
it."16

V. SUBJECT MiTTER JURISDICTION

A. Diversity

In Scoggins v. Pollock,'7 plaintiff filed a medical malpractice suit
against Georgia physicians following the death of plaintiff's husband. At
the time of her husband's death, Mrs. Scoggins was a citizen and resident
of Georgia. Prior to filing suit she had rented an apartment in South Car-

160. 733 F.2d at 1501.
161. Id.
162. 390 U.S. 400 (1968).
163. Id. at 402; see 733 F.2d at 1502.
164. 733 F.2d at 1502.
165. Id. (Roney, J., dissenting).
166. 742 F.2d 1277 (11th Cir. 1984).
167. Id.
168. See Flint v. Haynes, 651 F.2d 970 (4th Cir. 1981).
169. Id. at 973; see 742 F.2d at 1278.
170. 727 F.2d 1025 (11th Cir. 1984).
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olina, where she was enrolled in graduate school. She neither sold nor
rented her house in Georgia and she and her children occasionally stayed
at the house while in Georgia. She testified at deposition that she was
waiting until she found permanent employment before selling her
house. 73 The evidence indicated that Mrs. Scoggins intended to leave her
hometown, but she had not settled on a permanent residence.171 She was
considering South Carolina, Florida, and possibly another city in Georgia.
The district court concluded that Mrs. Scoggins was a citizen of Georgia
and dismissed the case for lack of subject matter jurisdiction.17'

The Eleventh Circuit, observing that it would not disturb the district
court's finding unless clearly erroneous, affirmed the dismissal.' 74 The
Eleventh Circuit agreed with the district court that changing domicile re-
quires proof of "(1) physical presence at the new location with (2) an in-
tention to remain there ,indefinitely" and that the burden of proof by a
preponderance of the evidence is on the plaintiff.'7 Citing the Fifth Cir-
cuit decision of Mas v. Perry,176 the Eleventh Circuit held that although
Mrs. Scoggins later may have decided to remain in South Carolina, the
critical time is the date suit was filed.17 At that time, she was undecided
about her future residence. Holding that plaintiff's domicile in Georgia
continued until plaintiff established a new domicile, the court concluded
that the district court's finding that her domicile was Georgia as of the
date suit was filed was supported by the record. 78

B. Pendent Party

Lykins v. Pointer, Inc.'79 was a personal injury suit against Piper Air-
craft, the United States, and the Federal Aviation Administration, whose
agents allegedly were negligent in certain air traffic control operations.1s°

The district court dismissed the action because of lack of diversity of citi-
zenship.1 81 On appeal by plaintiff, the Eleventh Circuit stated that the
district court erred in not considering whether the court had federal ques-
tion jurisdiction over the United States and the FAA under 28 U.S.C. §

171. Id. at 1026.
172. Id. at 1027.
173. Id. at 1026.
174. Id. at 1027.
175. Id. at 1026.
176. 489 F.2d 1396 (5th Cir.), cert. denied, 419 U.S. 842 (1974).
177. 727 F.2d at 1028.
178. Id.
179. 725 F.2d 645 (11th Cir. 1984).
180. Id. at 646.
181. Id.
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1346(b) and the Federal Tort Claims Act (FTCA). s2 The Eleventh Cir-
cuit directed the district court to determine whether the FTCA's jurisdic-
tional requirements had been met.'68

The Eleventh Circuit next reviewed plaintiff's contention that because
the trial court had federal question jurisdiction over the FTCA claim, it
should exercise pendent party jurisdiction over the state tort claims
against the private defendants. The court considered sua sponte the ques-
tion of whether the district court had the power to adjudicate the state
law claims which had no independent basis for federal jurisdiction.'"
Quoting from Aldinger v. Howard,"" the Eleventh Circuit concluded that
the district court must first determine that Congress has not negated pen-
dent party jurisdiction expressly or by implication."86 The court applied
the United Mine Workers v. Gibbs'87 rule that pendent party claims
"'must arise out of a common nucleus of operative fact and be of such a
nature that, except for their disparate federal and state character, one
would expect the plaintiff to try them together."' 8 The Eleventh Circuit
reasoned that the district court did have the power to exercise discretion-
ary pendent party jurisdiction. Furthermore, the district court had to ex-
ercise that discretion and consider the propriety of pendent party juris-
diction (assuming that it determined that subject matter jurisdiction
existed in regard to the federal question claim).160 The Eleventh Circuit
emphasized that its holding was limited to cases in which 28 U.S.C. §
1346(b) confers federal jurisdiction. It cautioned that its decision should
not be read as holding that a pendent party claim under section 1346(b)
would meet the constitutional requirements of "common nucleus of oper-
ative fact" or "considerations of judicial economy and fairness to the
litigants." 190

C. Removal

In Borg-Warner Leasing v. Doyle Electric Co.,9' plaintiff, a Delaware
corporation, sued Florida citizens in Florida state court. Defendants filed
a third-party complaint against a Massachusetts corporation. The Massa-
chusetts third-party defendant removed the entire case on the basis of

182. 28 U.S.C. § 2671-2680 (1982).
183. 725 F.2d at 646-47.
184. Id. at 647.
185. 427 U.S. 1 (1976).
186. 725 F.2d at 647.
187. 383 U.S. 715 (1966).
188. 725 F.2d at 647.
189. Id. at 649.
190. Id.
191. 733 F.2d 833 (11th Cir. 1984).
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diversity. The federal district court dismissed the third-party defen-
dant. 19 The district court granted summary judgment for plaintiff on the
merits and defendants appealed.19"

The Eleventh Circuit stated in a footnote that the original claim was
not removable because 28 U.S.C. § 1441(b) prohibits removal by defen-
dants who are citizens of the state in which the action was brought. The
court questioned whether the third-party claim was a separate and inde-
pendent claim under 28 U.S.C. § 1441 (c) which would have authorized
removal of the entire case. The Eleventh Circuit did not decide that issue,
concluding that any error was a "technical flaw that did not go to the
subject matter jurisdiction of the court."" In affirming, the Eleventh Cir-
cuit reasoned that because plaintiff's initial suit was within the original
diversity jurisdiction of the court, the parties had waived any "procedural
defect" by proceeding without objection to adjudication on the merits.196

Although a federal court may have exclusive jurisdiction over a federal
claim, it does not have jurisdiction when that claim is presented by re-
moval from state court. In McRory v. Hobart Brothers Co.,'" the widow
of a federal employee, who was killed while performing his job for the
National Oceanographic and Atmospheric Administration (NOAA), sued
a manufacturer, distributors, and other private parties in state court.1 7

Simultaneously, she received benefits from the United States under the
Federal Employees Compensation Act (FECA). 98 Defendants filed third-
party complaints in the state court action against NOAA for indemnity
under the Federal Tort Claims Act (FTCA).'" NOAA removed the action
to federal district court and moved to dismiss the third-party complaints.
It argued that FECA barred the indemnity claims and that the state
court had no subject matter jurisdiction over the FTCA claims so that the
district court could not acquire jurisdiction on removal.2 "0 The district
court agreed and accordingly dismissed the third-party claims, remanding
the main action to state court.'01 The defendants appealed the dismissal
of their third-party claims against NOAA. During the appeal, the United
States Supreme Court held that FECA did not bar indemnity claims such
as the ones in question in Lockheed Aircraft v. United States.'" Conse-

192. Id. at 835 n.2.
193. Id. at 834-35.
194. Id. at 835 n.2.
195. Id.
196. 732 F.2d 1533 (11th Cir. 1984).
197. Id. at 1534.
198. 5 U.S.C. § 8101 (1982).
199. 28 U.S.C. §§ 1346(b), 2671-2680 (1982).
200. 732 F.2d at 1534.
201. Id. at 1534-35.
202. 460 U.S. 190 (1983).

1985] 1361



MERCER LAW REVIEW

quently, the Eleventh Circuit considered whether the district court lacked
subject matter jurisdiction. The court held that claims under the FTCA
fall within the exclusive jurisdiction of the federal district court.203 The
court held that the state court never had jurisdiction over the third-party
claims, and the district court acquired no jurisdiction on removal. The
district court's order of dismissal was affirmed, but on the ground that
the district court lacked subject matter jurisdiction.2

"

The decision in Division of Archives v. Austin2 5 exemplifies the re-
stricted scope of review for orders of remand. Defendant removed an ac-
tion to federal court and plaintiff filed a motion to remand, which the
court granted. On appeal, the Eleventh Circuit followed Thermtron Prod-
ucts, Inc. v. Hermansdorfer*-" and held that review of a remand order
was barred under 28 U.S.C. § 1447(d), if the district court's basis for re-
mand rested on section 1447(c)'s provision that "the case was removed
improvidently and without jurisdiction. '20 7 The court observed that the
Fifth Circuit has held that it can review an order of remand only when
"'a district judge stated openly that he was relying on a non-1447(c)
ground for remand.' ,", In the instant case, the district judge did not
state expressly his reasons for remand. The Eleventh Circuit concluded
that the grounds assigned by the district court for remand were "jurisdic-
tional in nature"'" and came within the purview of section 1447(c). Ac-
cordingly, it dismissed the appeal.2 10

D. Statutory Jurisdiction

In Suarez v. Little Havana Activities & Nutrition Centers, Inc.,211

plaintiffs filed a sex discrimination complaint ninety-three days after re-
ceipt of a 'right-to-sue letter' from the Equal Employment Opportunity
Commission (EEOC). The district court dismissed the complaint for lack
of jurisdiction because the complaint was not filed within the ninety days
required by 42 U.S.C. § 2000e-5(f)(1).212 Neither party disputed that
plaintiff's counsel mailed the summons and complaint to the clerk's office
in the same city on June 6, two days before the ninety-day deadline of

203. 732 F.2d at 1535.
204. Id.
205. 729 F.2d 1292 (11th Cir. 1984).
206. 423 U.S. 336 (1976).
207. 28 U.S.C. § 1447(c) (1982).
208. 729 F.2d at 1293 (quoting In re Merrimack Mut. Fire Ins. Co., 587 F.2d 642 (5th

Cir. 1978)).
209. 729 F.2d at 1293.
210. Id.
211. 721 F.2d 338 (11th Cir. 1983).
212. Id. at 339.
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June 8. The clerk did not file it until June 10. No Eleventh Circuit case
was directly on point; therefore, the court looked to the Fifth Circuit,
which had adopted "equitable tolling of the limitations period" in cases
under Title VII.2 13 The court concluded that under the facts of the in-
stant case, plaintiff could have reasonably expected her complaint to have
been filed within forty-eight hours of its mailing. The court held that the
limitations period was "equitably tolled" under the particular facts in the
case.2 1 4

VI. SERVICE OF PROCESS

In Cambridge Mutual Fire Insurance Co. v. City of Claxton,215 plaintiff
filed suit in February in federal district court and then served defendant
by certified mail. Defendant moved to dismiss for insufficient service of
process. In April, defendant stated in answers to interrogatories that ser-
vice was defective because it was not made personally. In October, plain-
tiff filed a motion seeking leave to serve defendant by personal service .21

The trial court dismissed the action in November for failure to prosecute
under rule 41(b)217 and because the Georgia statute of limitations had
expired during the interim between the filing of the suit and the motion
for leave to perfect service of process.21 s The plaintiff appealed.

The Eleventh Circuit first determined that in a diversity action, such as
the one in question, state statute of limitations must be followed. The
court then stated that Georgia law concerning the commencement of an
action was an integral part of the statute of limitations.21' The court ap-
plied Georgia law, rather than rule 3,220 to determine when a suit is com-
menced for the purpose of tolling the statute of limitations. 2

"
1 Georgia

law provides that a civil action is commenced when the complaint is filed
as long as service of process follows within a reasonable time. Once ser-
vice is perfected, it relates back to the filing of the suit.2 2 The court
pointed out that if the statute of limitations runs between the filing of the
action and the perfection of service, service will relate back only if plain-

213. Id.
214. Id. at 340.
215. 720 F.2d 1230 (11th Cir. 1983).
216. Id. at 1231.
217. F&D. R. Civ. P. 41(b).
218. 720 F.2d at 1231-32.
219. Id. at 1232-33.
220. Id. at 1232. Under rule 3 of the Federal Rules of Civil Procedure, a suit commences

when a complaint is filed.
221. Id. at 1233.
222. Id. (citing Franek v. Ray, 239 Ga. 282, 285-86, 236 S.E.2d 629, 632 (1977)).
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tiff perfected service within five days 2 3 or acted diligently in attempting
to perfect service."' In the instant case, plaintiff learned of the defect in
service of process in April, but waited until October before seeking leave
to perfect service. As a result of plaintiff's delay, the Eleventh Circuit
found that the district court did not abuse its discretion in dismissing the
case. 22

VII. AMENDMENT AFTER DisMIssAL

In Czeremcha v. International Association of Machinists & Aerospace
Workers,2 the Eleventh Circuit decided three procedural issues relating
to amendments after dismissal-issues it had not previously consid-
ered."7 Plaintiff airline employee sued his union in federal court alleging
subject matter jurisdiction under the National Labor Relations Act
(NLRA). On December 23, the district court granted defendants motion
to dismiss for lack of subject matter jurisdiction because plaintiff, as a
former airline employee, was covered by the Railway Labor Act rather
than the NLRA."O On January 4, plaintiff filed a motion for leave to
amend under rule 15,"'9 alleging jurisdiction under the Railway Labor
Act. The district court denied the motion on March 10, and plaintiff filed
notice of appeal on April 8.230

First, the Eleventh Circuit held that because the order of dismissal was
not a final order, it was not appealable.3 1 The court pointed out that the
circuits were split on the issue of whether or not a dismissal order is a
final order."' It opted for what it termed "an intermediate approach.'
The plaintiff has no right to amend after dismissal as a matter of course,
but that dismissal is not a final order unless the district court holds either
that no amendment is possible or that the dismissal of the complaint was
also a dismissal of the action.34 The court concluded that the district

223. 720 F.2d at 1233 (citing Hilton v. Maddox, Bishop, Hayton Frame & Trim Contrac-
tors, Inc., 125 Ga. App. 423, 427, 188 S.E.2d 167, 170 (1972)).

224. 720 F.2d at 1233 (citing Webb v. Murphy, 142 Ga. App. 649, 650, 236 S.E.2d 840,
841 (1977); Bible v. Hughes, 146 Ga. App. 769, 770, 247 S.E.2d 584, 585 (1978); Hilton v.
Maddox, Bishop, Hayton Frame & Trim Contractors, Inc., 125 Ga. App. 423, 426, 188
S.E.2d 167, 170 (1972)).

225. 720 F.2d at 1233-34.
226. 724 F.2d 1552 (11th Cir. 1984).
227. Id. at 1553.
228. Id.
229. FED. R. Civ. P. 15.
230. 724 F.2d at 1553.
231. Id. at 1555.
232. Id. at 1554.
233. Id.
234. Id.
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court's dismissal order in this case invited plaintiff to amend his com-
plaint to allege jurisdiction under the Railway Labor Act; hence, the dis-
missal order could not be considered a final order.23

Second, the Eleventh Circuit decided that the order denying plaintiff's
motion for leave to amend was a final order, and therefore was appeala-
ble .2 The court recognized that denial of a motion for leave to amend is
normally an interlocutory order and not appealable, but under the cir-
cumstances presented in the instant case the denial effectively ended the
litigation. The Eleventh Circuit held that plaintiff's appeal from the de-
nial of leave to amend was proper and timely.2 s

Third, to end the confusion in the Eleventh Circuit, the court set forth
a rule establishing when a plaintiff may amend his complaint following
dismissal .2 The court declared that a plaintiff does not have a right
under rule 15(a)219 to amend after a complaint is dismissed, but that
plaintiff may move for leave to amend and such motions should be liber-
ally granted. Further, a plaintiff may also move for relief under rules
59(e) and 60(b)240 The Eleventh Circuit remanded the case to the district
court to determine whether the amendment should be allowed because
the district court had incorrectly considered its dismissal of the complaint
equivalent to a dismissal of the action.2 1

VIII. COLLATERAL ESTOPPEL/RES JUDICATA

In Precision Air Parts, Inc. v. Avco Corp., 42 plaintiff Avco originally
sued Precision in federal district court for misappropriating trade secrets
and copyright infringement.243 The district court granted summary judg-
ment for Precision under Alabama law and the Eleventh Circuit affirmed
in an earlier appeal based on the statute of limitations. The Alabama Su-
preme Court thereafter decided a case which Avco contended changed the
applicable statute of limitations from one year to six years." Avco filed a
new suit against Precision in state court. Within a month, Precision filed
suit in federal district court seeking protection of its previous federal
judgment. The district court granted partial summary judgment for Pre-

235. Id. at 1555.
236, Id.
237. Id.
238. Id. at 1556.
239. FED. R Civ. P. 15(a).
240. FED. R. Civ. P. 59(e), 60(b).
241. 724 F.2d at 1556.
242. 736 F.2d 1499 (11th Cir. 1984).
243. Id. at 1500.
244. Id. at 1501. The case relied upon by Avco was National Sur. Corp. v. Applied Sys.,

Inc., 418 So. 2d 847 (Ala. 1982).
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cision based on res judicata and collateral estoppel. The district court cer-
tified its order for interlocutory appeal to the Eleventh Circuit, and the
order was granted.""5

Avco contended that res judicata and collateral estoppel should not ap-
ply because there had been an intervening change of law in regard to the
applicable Alabama statue of limitations. 2' Avco relied upon United
States Supreme Court decisions, which the Eleventh Circuit characterized
as "outdated,' ' 4 7 and Fifth Circuit decisions'48 for the contention that an
intervening change in the law prevents the application of res judicata.'"
The Eleventh Circuit set forth the general rule that changes in the law
after final judgment do not prevent the application of res judicata or col-
lateral estoppel2 5 The court distinguished the cases that Avco cited on
the grounds that those cases "involved momentous changes in important,
fundamental constitutional rights," such as the 'separate but equal' doc-
trine and reapportionment plans.'"1 Finding that Avco's claims did not
involve such fundamental rights, the Eleventh Circuit held that res judi-
cata would apply even if there had been a change in the law between
Avco's first and second suit."'

IX. CLASS ACTIONS

The Truth-in-Lending Act 53 case of Shroder v. Suburban Coastal
Corp.2  was a class action alleging deficiencies in a disclosure state-
ment.255 The district court denied class certification and granted sum-
mary judgment for defendant.'" The Eleventh Circuit affirmed the denial
of class certification on two grounds.' 57 First, because one of the three
class representatives was an employee of the law firm representing the
class, the Eleventh Circuit found that a court could reasonably conclude

245. 736 F.2d at 1501.
246. Id.
247. Id. at 1503-04.
248. See Jackson v. DeSoto Parish School Bd., 585 F.2d 726 (5th Cir. 1978); Moch v.

East Baton Rouge Parish School Bd., 548 F.2d 594 (5th Cir.), cert. denied, 434 U.S. 859
(1977); Christian v. Jemison, 303 F.2d 52 (5th Cir. 1982).

249. 736 F.2d at 1504.
250. Id. at 1503.
251. Id. at 1504.
252. Id. The court also disagreed with the contention that National Sur. Corp. v. Ap-

plied Sys., Inc., 418 So. 2d 847 (Ala. 1982), had changed the statute of limitations. 736 F.2d
at 1502.

253. 15 U.S.C. §§ 1601-1667e (1982).
254. 729 F.2d 1371 (11th Cir. 1984).
255. Id. at 1373.
256. Id. at 1374.
257. Id. at 1376.

1366 [Vol. 36



TRIAL PRACTICE

that he would be more concerned with his employment than with repre-
senting the interest of the class.5 Further, the court noted that because
fees for the class attorney could far exceed the recovery of the class repre-
sentative, a representative employed by the attorney might allow settle-
ment on terms less favorable to the class than he would if there were no
such relationship.259

Second, the court held that the district court did not abuse its discre-
tion in finding that a class action would not be superior to other methods
of adjudication.260 Following a Sixth Circuit decisions" directly on
point,"" the Eleventh Circuit held that class actions are not mandatory
under the Truth-in-Lending Act and that when, as here, the violations
were technical (defendant had discontinued using the disclosure forms in
question) and no evidence of any actual damage existed, the district court
did not abuse its discretion in holding that a class action was inferior.26

The Eleventh Circuit quoted with approval from the Sixth Circuit opin-
ion in which that court stated that in a technical case with no actual
damages, the purpose of the Truth-in-Lending Act "'was to secure com-
pliance with the Act's disclosure requirements rather than to punish the
unheeding violator.' "264

In Love v. Turlington,'" when the district court denied class certifica-
tion, plaintiff settled her individual claim. Plaintiff then appealed the de-
nial of the class certification.2 6 During oral argument the Eleventh Cir-
cuit raised the jurisdictional question of mootness because plaintiff had
already settled her individual claim.27 The Eleventh Circuit applied a
two-prong test to avoid mootness: (1) the controversy must still be live
and (2) the parties must have a personal stake in the outcome.2" The
court found the first prong satisfied because another affected person had
moved to intervene as a plaintiff in the action. Under the second prong,
the court reasoned that the interest of a class representative in certifying
the class was analogous to the private attorney general concept and was
sufficient to satisfy the second aspect. Accordingly, the court found that

258. Id. at 1375.
259. Id. at 1375-76.
260. Id. at 1379.
261. Watkins v. Simmons & Clark, Inc., 618 F.2d 398 (6th Cir. 1980).
262. 729 F.2d at 1377.
263. Id. at 1377-78.
264. Id. at 1377 (quoting the unreported district court opinion).
265. 733 F.2d 1562 (11th Cir. 1984).
266. Id. at 1563-64. Defendant had agreed as part of the settlement not to contest plain-

tiff's right to appeal the denial of class certification.
267. Id. at 1564.
268. Id. at 1565.
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the issue was not moot and that it did have subject matter jurisdiction to
hear the appeal. 269

269. Id.


