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Employment discrimination law is still very much alive and well within
the United States Court of Appeals for the Eleventh Circuit.1 A number
of significant new cases, as well as some important refinements of old
cases were handed down during calendar year 1984.

I. LiAmB rY UNDER TITLE VII

A. Coverage Under The Act

Two cases during the survey period involved the breadth of coverage
under Title VII of the Civil Rights Act of 1964.2 In one of the year's most
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1. This Article will cover significant cases in the area of employment discrimination law
handed down by the United States Supreme Court and by the United States Court of Ap-
peals for the Eleventh Circuit during calendar year 1984. Cases arising under the following
statutes are included: Title VII of the Civil Rights Act of 1964, as amended, 42 U.S.C. §
2000e (1976 & Supp. V 1981); The Age Discrimination in Employment Act of 1967, as
amended, 29 U.S.C. §§ 621-634 (1982); The Equal Pay Act of 1963, 29 U.S.C. § 206(d)
(1982); The Civil Rights Act of 1866, 42 U.S.C. § 1981 (1976); and The Rehabilitation Act of
1973, as amended, 29 U.S.C. §§ 701-796i (1982).

2. 42 U.S.C. § 2000e (1976 & Supp. V 1981).
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publicized decisions, Hishon v. King & Spalding,3 the United States Su-
preme Court was presented with the issue of whether the Act's prohibi-
tions applied to a law firm's decision declining to invite a female associate
to become a partner in the firm.4 In unanimously deciding that the Act
did cover this decision, the Supreme Court reversed a divided panel of
the Eleventh Circuit. The Court found that consideration for partnership
was one of the "terms, conditions, or privileges" of employment protected
by section 703(a)(1) of Title VIL As such, plaintiff was entitled to her
day in court to determine whether the partnership decision had been
made without regard to her sex.

Defendant, one of Atlanta's largest and most prestigious law firms,
made three arguments in support of its position, none of which was ac-
cepted by the Court.7 The first argument was that the Act did not cover
advancement to partnership since this involved a change in status from
temployee' to 'employer.' The Court found, however, that a partnership
invitation needed only to be a privilege of employment to be covered
under the Act, not employment itself.8 Defendant also argued that part-
nership decisions were per se exempt from Title VII. The Supreme Court,
however, found no support in either the language of the Act or its legisla-
tive history to cover such a blanket exemption., Finally, defendant argued
that applying Title VII to its partnership decisions would infringe its con-
stitutional rights of expression or association. The Court summarily re-
jected this argument.10 In a concurring opinion, Justice Powell made it
clear that he understood the Court's opinion to cover only consideration
for partnership, and not to the general management of a law firm by its
partners. " This case was probably more significant for the publicity it
received than for its enunciation of novel legal principles.

3. 104 S. Ct. 2229 (1984).
4. Id. at 2232.
5. Hishon v. King & Spalding, 678 F.2d 1022 (11th Cir. 1982). See also Shanor & Sha-

nor, Employment Discrimination, 34 MERcER L. REv. 1273, 1290 (1982); and Comment, Ap-
plicability of Title VII to the Partnership Selection Process, 34 MERCER L. REv. 1579, 1580
(1982).

6. 42 U.S.C. § 2000e-2(a)(1) (1982) provides as follows:
It shall be an unlawful employment practice for an employer-
(1) to fail or refuse to hire or discharge any individual, or otherwise to discrimi-
nate against any individual with respect to his compensation, terms, conditions, or
privileges of employment, because of such individual's race, color, religion, sex, or
national origin; ...

Id.
7. 104 S. Ct. at 2231.
8. Id. at 2235.
9. Id.

10. Id.
11. Id. at 2236.
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In Ferguson v. Veterans Administration,2 the Eleventh Circuit held
that Title VII does not require an employer to implement an affimative
action program. Plaintiff had argued that the Veterans Administration's
failure to implement an affirmative action program for purposes of train-
ing her to be a librarian translated into a violation of Title VII. In af-
firming the district court's grant of summary judgment, the Eleventh Cir-
cuit held that Title VII covered only discrimination in employment, and
no cause of action was stated by the simple failure to implement an af-
firmative action program. s In reaching this decision, the court followed
the lead of the Fourth Circuit as expressed in Page v. Bolger. "

B. Theories of Liability and Burdens of Proof

Disparate Treatment Cases. It is well known that two general the-
ories of recovery have developed with respect to individual employment
discrimination cases, the disparate treatment theory of liability, and the
disparate impact theory of liability. In the disparate treatment theory, it
is generally alleged that an employment criterion is applied discriminato-
rily, and less favorably to a class of employees protected by the Act. The
plaintiff's general burden of proof under this theory is that originally an-
nounced by the United States Supreme Court in McDonnell Douglas
Corp. v. Green.'s In the disparate impact theory, on the other hand, it is
generally alleged that an employment criterion that is completely neutral
on its face has a discriminatory impact on a class of employees protected
by the Act. The general burden of proof under this theory is that set
forth by the Supreme Court in Griggs v. Duke Power Co. s Although both
of these theories are well established, the courts continue to have diffi-
culty defining the parties' respective burdens and applying them in each
case, particularly in disparate treatment cases. The Eleventh Circuit is no
exception, as a number of cases under each theory were considered during
the survey period.

Under the McDonnell Douglas burden of proof, applicable to most dis-
parate treatment cases, the initial burden is upon the plaintiff to prove a
prima facie case of discrimination. The burden then shifts to the defen-
dant to "articulate some legitimate, nondiscriminatory reason" for its ac-
tion against the employee. 7 The plaintiff is then given the opportunity to
show that the defendant's articulated reason is pretextual, or not the true

12. 723 F.2d 871 (11th Cir.), cert. denied, 105 S. Ct. 563 (1984).
13. 723 F.2d at 872.
14. 645 F.2d 227 (4th Cir.) (en banc), cert. denied, 454 U.S. 892 (1981).
15. 411 U.S. 792 (1973).
16. 401 U.S 424 (1971).
17. 411 U.S. at 802; see also Texas Dep't of Community Affairs v. Burdine, 450 U.S. 248

(1981).
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reason for its action.18 In one case during the survey period, Nix v. WLCY
Radio/Rahall Communications," the Eleventh Circuit agreed with the
district court that plaintiff had proven that defendant's articulated rea-
son was pretextual, but nonetheless ruled for defendant.'0 In that case,
the Eleventh Circuit reversed a district court finding that plaintiff, a
black disc jockey, had been discharged by defendant radio station be-
cause of his race. 1 The station had fired Nix for violating a company rule
against competitive moonlighting." The station's action against plaintiff
stemmed from the station's discovery of a business card for a certain
'Galaxy Productions,' an apparent competitive production venture in the
business of producing commercials. A white employee named Ruiz was
also involved in the venture. When the station manager met with both
employees to fire them for violation of the competitive moonlighting rule,
there was testimony that the manager was informed that Galaxy Produc-
tions was never more than an idea, and never actually did any business.
The station fired plaintiff anyway, but retained Ruiz, the white, when it
became clear that his involvement with Galaxy had occurred prior to his
employment at the station. The station hired another black to replace
plaintiff."' The district court found the station's articulated reason for fir-
ing plaintiff to be "incredible," and further found that plaintiff had
shown pretext since the station had retained Ruiz, a white, under "appar-
ently similar circumstances.""

On appeal, although the appellate court found some support for the
district court's conclusion with regard to pretext, the court nonetheless
reversed. It found that plaintiff had never made out a prima facie case of
discrimination, and therefore could not prevail merely by showing that
the employer's articulated reason was probably pretextual.25

Evaluating the requirements for a prima facie case, the court rejected
the station's argument that plaintiff could not make a prima facie show-
ing since he was replaced by a black.' It cited language from the Su-
preme Court's opinions in United States Postal Service Board of Gover-
nors v. Aikens2

7 and Furnco Construction Corp. v. Waters," that the
requirements for a prima facie case were "never intended to be rigid,

18. 411 U.S. at 804.
19. 738 F.2d 1181 (11th Cir. 1984).
20. Id. at 1187.
21. Id.
22. Id. at 1182.
23. Id. at 1183.
24. Id. at 1184.
25. Id. at 1187.
26. Id. at 1186.
27. 460 U.S. 711 (1983).
28. 438 U.S. 567 (1978).
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mechanized, or ritualistic."'2' The court held that a prima facie case also
could be made out by showing: (1) that the plaintiff was a member of a
protected class, (2) that he was qualified for the job from which he was
fired, and (3) that his conduct was nearly identical to that of another
employee outside the protected class who was retained.30 In this case, the
court ruled that the district court's finding of "apparently similar circum-
stances" was clearly erroneous s31 It found that the moonlighting policy
had not been applicable to Ruiz since his involvement with Galaxy pre-
ceded his employment at the station. Quoting the familiar language that
Title VII was not intended to be "a shield against harsh treatment at the
work place," the court mandated a judgment for the employer.8 2

In Carmichael v. Birmingham Saw Works,33 the court considered the
role of statistics in an individual disparate treatment case. Plaintiff, a
black male, brought a claim inter alia of hiring discrimination against the
defendant, a small family-run business engaged in the making and repair
of saws. The court acknowledged that plaintiff had produced strong sta-
tistical evidence, since the few blacks who had worked at the company
were almost exclusively restricted to janitorial and repair shop jobs. The
court, however, reiterated that statistics, although relevant, cannot alone
present a prima facie case of disparate treatment. It was found that plain-
tiff also had to show that he was the victim of an "identifiable act of
discrimination."'' The case was remanded to the district court for a de-
termination of whether plaintiff was qualified for the position that he had
applied for, since the district court opinion did not deal with this issue.3'

Several cases during the survey period dealt with the extent of the de-
fendant's burden, after a prima facie showing is made, of articulating a
legitimate, nondiscriminatory reason for its actions under Texas Depart-
ment of Community Affairs v. Burdines and its progeny. In Perryman v.
Johnson Products Co., s7 the Eleventh Circuit held that defendant's bur-
den was "exceedingly light."" It was not light enough, however, for the
defendant in Baylor v. Jefferson County Board of Education."' Plaintiff

29. 738 F.2d at 1185 (citing United States Postal Serv. Bd. of Governors v. Aikens, 460
U.S. at 715, which was quoting Furnco Constr. Corp. v. Waters, 438 U.S. at 577).

30. 738 F.2d at 1185.
31. Id. at 1186.
32. Id. at 1187.
33. 738 F.2d 1126 (11th Cir. 1984).
34. Id. at 1132.
35. Id. at 1138-39.
36. 450 U.S. 248 (1981).
37. 698 F.2d 1138 (11th Cir. 1983). See also Clineburg & Schneider, Employment Dis-

crimination, 35 MRcRR L. Rav. 1169, 1171 (1983).
38. 698 F.2d at 1142.
39. 733 F.2d 1527 (11th Cir. 1984).
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in Baylor, a black male, was the head basketball coach and the assistant
football coach at a predominantly white high school. His basketball team
was highly successful and he had few problems until the arrival of a new
head football coach. After the arrival of the new head coach, his problems
included a new rule requiring coaches to personally clean the player's
uniforms (which was not enforced against the white coaches), the removal
of plaintiff's key to the field house (denying plaintiff access to equip-
ment), and locking up of all the basketball equipment in the field house.
After an incident in a game in which the opposing team's crowd directed
a racial slur at plaintiff, the high school quarterback club (of which the
new head coach was a member) circulated a petition stating that it would
be in the best interests of the local community (predominantly white) if
plaintiff were transferred to another school.4

0 The Board of Education did
transfer him to another school as a social studies teacher. The only reason
given for the transfer was for "maximum utilization of personnel.", The
Eleventh Circuit agreed with the district court that the Board had failed
to produce "legally sufficient evidence to justify its employment deci-
sion," and affirmed the reinstatement of plaintiff to his coaching duties.42

The defendant's burden also was not light enough in Carmichael v. Bir-
mingham Saw Works, discussed above. Plaintiff brought a claim of pro-
motion discrimination, alleging that he had been discriminatorily denied
a promotion from his janitorial position to either a receiving clerk or city
sales position, both of which were awarded to whites.4 The district court
rejected plaintiff's claim, finding that he had not expressed any interest
in the positions.44 It was also found, however, that there was no procedure
for the posting of available positions, and that an informal "word-of-
mouth" procedure was used.45 The court of appeals found that it was 'le-
gally insufficient' for the company to rely upon plaintiff's lack of ex-
pressed interest in the positions, when the employer had no formal means
of notifying its employees that the positions were available." The case
was remanded for further proceedings.47 Unfortunately, there was no dis-
cussion by the court of whether there was evidence of plaintiff's qualifica-
tions for the positions sought, or whether he had actual knowledge of the
vacancies, which would seem to be relevant as to whether plaintiff had
even made a prima facie showing.

40. Id. at 1529-30.
41. Id. at 1531.
42. Id. at 1533.
43. 738 F.2d at 1129.
44. Id. at 1132.
45. Id. at 1133.
46. Id. at 1134.
47. Id. at 1139.
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In Gilchrist v. Bolger,48 defendant fared a little better. Plaintiff
brought a claim of promotion discrimination against the United States
Post Office, alleging discrimination on the basis of both race and sex. She
had unsuccessfully sought a promotion to two different positions, both of
which had been awarded to white males." Defendant produced evidence
that plaintiff had a poor attendance record compared to other applicants,
and stated this showed her to be unreliable. Plaintiff argued that the Post
Office's explanation was legally insufficient, since most of her absences
were approved sick leave.5 The Eleventh Circuit, in affirming the district
court, found that Title VII was not concerned with whether an employer's
policy was a "good employment policy or a bad one or even a policy pro-
hibited under other laws," as long as the policy was "applied equally to
all employees." 51

On its second trip to the court of appeals, the employer, in Fowler v.
Blue Bell, Inc.,"5 finally prevailed.53 The district court originally dis-
missed plaintiff's claim of hiring discrimination under the doctrine of
laches." This holding, however, was reversed by the old Fifth Circuit.65

On remand, the district court ruled for the employer again on the merits
of the case.'6 Plaintiff, a black male, unsuccessfully applied for a position
with the company, a clothing manufacturer. The company's 'articulated
reason' for not hiring plaintiff came in the form of testimony from a tem-
porary personnel manager. The manager testified that he could not even
remember interviewing plaintiff, but that a review of his application
showed that he would not have been hired because of an erratic work
history, and because he was requesting a wage twenty cents per hour
higher than the company could pay, which meant that he probably would
not have stayed long.67 Reiterating that the employer's burden was
merely one of 'production' and not 'persuasion,' the Eleventh Circuit
agreed that the employer's burden had been met." Although it found the
employer's proffered reasons "somewhat subjective," 9 the court held that
Burdine allowed employers to meet the burden through circumstantial as

48. 733 F.2d 1551 (11th Cir. 1984).

49. Id. at 1552.
50. Id. at 1553.
51. Id.
52. 737. F.2d 1007 (11th Cir. 1984).
53. Id. at 1014.
54. Id. at 1009.
55. Fowler v. Blue Bell, Inc., 596 F.2d 1276 (5th Cir. 1979).
56. 737 F.2d at 1010.
57. Id. at 1009-10.
58. Id. at 1010.
59. Id. at 1011.
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well as direct evidence, as long as the evidence was legally admissible." In
a vigorous dissent, Judge Hatchett stated that the company's articulated
reasons for not hiring plaintiff were nothing more than speculation, and
that the Company manager's testimony lacked "credibility."61 It would
seem that the dissent came dangerously close to deciding the merits of
the case, rather than applying the 'clearly erroneous' standard.

The parties' respective burdens of proof change somewhat when there
is direct evidence of discrimination. There was such evidence in Lewis v.
Smith.2 Plaintiff alleged that the Immigration and Naturalization Ser-
vice (INS) discriminated against her on the basis of her sex when it failed
to hire her as a criminal investigator trainee. The evidence showed that
there were approximately one hundred applicants for seven positions. A
rating panel reviewed the applications and found fourteen qualified appli-
cants including the plaintiff, the only female. The applicants were then
forwarded to the regional level where they were reviewed by the Assistant
Area Director. It was undisputed that plaintiff's file was put aside without
opening it, because it was thought that the INS Regional Director would
not hire a woman investigator. Seven men were hired.0 The court of ap-
peals held that when there was credible direct testimony of discrimina-
tion, the McDonald Douglas framework was inapplicable." At this point,
plaintiff was found to be entitled to a presumption of appropriate relief,
unless the employer could show by a preponderance of the evidence that
plaintiff would not have been hired even absent the discrimination."

Disparate Impact Cases. Sometimes the courts themselves get con-
fused over whether a disparate treatment theory or a disparate impact
theory is appropriate. This was the case in Walker v. Jefferson County
Home." The district court ruled for the employer, applying a disparate
treatment analysis,67 but the Eleventh Circuit reversed, applying a dispa-
rate impact analysis." Plaintiff, a black woman, worked in the housekeep-

60. Id. at 1012.
61. Id. at 1014-15 (Hatchett, J., dissenting).
62. 731 F.2d 1535 (11th Cir. 1984).
63. Id. at 1537.
64. Id. at 1537-38.
65. Id. at 1539. In adopting a 'preponderance of the evidence' standard, the court

adopted the standard set forth by the Supreme Court in Mt. Healthy City Bd. of Educ. v.
Doyle, 429 U.S. 274 (1977). The court rejected plaintiff's argument that a 'clear and convinc-
ing evidence' standard should be applied, finding that Mt. Healthy overruled the prior Fifth
Circuit cases which applied this standard. See, e.g., McCormick v. Attala City Bd. of Ed.,
541 F.2d 1094 (5th Cir. 1976); Baxter v. Savannah Sugar Refining Corp., 495 F.2d 437 (5th
Cir.), cert. denied, 419 U.S. 1003 (1974); and Johnson v. Goodyear Tire & Rubber Co., 491
F.2d 1364 (5th Cir. 1974).

66. 726 F.2d 1554 (11th Cir. 1984).
67. Id. at 1557.
68. Id. at 1559.
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ing department of a nursing home. She claimed that she was discrimina-
torily denied a supervisory position in June of 1974. The Home had
established prior supervisory experience and a high school diploma or its
equivalent as minimum qualifications for the job." The white employee
hired to fill the position had obtained her supervisory experience as a
temporary supervisor at the Home in 1972, a period during which the
district court found that the Home had a general pattern of favoring
whites over blacks in supervisory positions.70 The district court found
plaintiff 'unqualified' because she did not meet the experience require-
ment. 71 On appeal, the Eleventh Circuit held that the Home's supervisory
experience requirement, although neutral on its face, had the effect of
perpetuating the effects of its past discrimination against blacks. 2 Since
it also found that there was no evidence that the standard was required
by "business necessity," the court mandated a judgment for plaintiff."

In a case of first impression, the court in Hayes v. Shelby Memorial
Hospital,74 considered the issue of whether a hospital could fire an x-ray
technician when she became pregnant in order to protect the unborn fe-
tus from potentially harmful radiation, and also to protect the hospital
from potential litigation. The court discussed at length whether the case
was a "facial discrimination" case or a disparate impact case.7 ' Although
it tended to agree that a facial discrimination analysis was appropriate in
view of the Pregnancy Discrimination Act amendments to Title VII,76 the
court also utilized a disparate impact analysis "to insure complete fair-
ness" to the hospital.77

The court began its legal analysis by stating that a presumption of fa-
cial discrimination was shown if the employer's policy applied only to
women or pregnant women.70 It found, however, that this presumption
could be rebutted through objective scientific evidence showing: (1) that
there was a "substantial risk of harm" to the fetus during pregnancy, and
(2) that the hazard applied to "fertile or pregnant women, but not to
men."7 The court went on to state that if the employer failed in this
threshold burden of proving that its policy was not facially discrimina-
tory, then its only defense was a 'bona fide occupational qualification'

69. Id. at 1558.
70. Id.
71. Id. at 1557.
72. Id. at 1558.
73. Id. at 1558-59.
74. 726 F.2d 1543 (11th Cir. 1984).
75. Id. at 1548.
76. 42 U.S.C. § 2000e(k) (1976).
77. 726 F.2d at 1548.
78. Id.
79. Id.
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(BFOQ) defense. 80 The court agreed that the hospital in this case had not
met its threshold burden, particularly since it chose to terminate plaintiff
rather than examine alternative possibilities for keeping her employed in
some capacity."

The court went a step further by assuming that the hospital could re-
but the showing of facial discrimination, it then examined the case under
a disparate impact theory.e2 It found that plaintiff would have an auto-
matic prima facie case, since the hospital's policy, applying only to
women, clearly would have a disproportionate impact on women 3 The
court, however, also found that the hospital would have an automatic de-
fense of business necessity, in view of the extensive scientific evidence
that it would have already shown to rebut the presumption of facial dis-
crimination." The burden would then shift to the employee to show there
were acceptable alternative policies that would better accomplish the pur-
pose of promoting fetal health, or would do so with a "less adverse impact
on one sex."s The court agreed that the hospital had failed to consider
other duties within the hospital that plaintiff could have performed that
would have minimized any radiation exposure."

C. Defenses To Discrimination

The BFOQ Defense. Section 703(e) of Title VII provides a defense
to claims of religious, sex, or national origin discrimination if the em-
ployer can show that its practices constitute a "bona fide occupational
qualification reasonably necessary to the normal operation" of the em-
ployer's business.87 The defense always has been construed strictly, and
1984 marked no exception. The Eleventh Circuit considered the defense
in two cases during the survey period, and in both instances, the defense
was rejected.

In Garrett v. Okaloosa County," the court considered the defense with
respect to a correctional officer position at a county jail. Plaintiffs had
sought a promotion to the position, and the district court found that they
had been discriminatorily denied it on the basis of their sex. On appeal,
the county argued that it had relied upon a state regulation that required

80. Id. at 1549. The 'bona fide occupational qualification' (BFOQ) aspects of the court's
decision are discussed infra, in the section entitled "Defenses to Discrimination."

81. 726 F.2d at 1550-51.
82. Id. at 1552-54.
83. Id. at 1552.
84. Id. at 1552-53.
85. Id. at 1553.
86. Id. at 1553-54.
87. 42 U.S.C. § 2000e-2(e) (1982).
88. 734 F.2d 621 (11th Cir. 1984).
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it to hire females to guard female prisoners exclusively, and to hire males
to guard male prisoners exclusively." Although the court disagreed that
the state regulation prohibited female correctional officers from guarding
male prisoners, the court held that, even if it did, reliance on the regula-
tion would not establish a BFOQ defense.90 Rather, defendant had to
show that the "essence of the business operation would be undermined"
by excluding the members of one sex."1 Since evidence was presented that
other Florida counties were using female correctional officers to guard
male prisoners, the court found that this burden had not been met.

The BFOQ defense did not fare any better in Hayes v. Shelby Memo-
rial Hospital.92 Defendant hospital argued that the defense protected its
decision to terminate a female x-ray technician when she became preg-
nant in order to protect her unborn fetus. The court found that potential
fetal harm was irrelevant for purposes of the BFOQ defense, since it had
no effect on the mother's job performance. The court further found that
there had to be a "direct relationship" between the employer's policy and
the "actual ability of a pregnant fertile female to perform her job.""

Res Judicata and Collateral Estoppel. Cooper v. Federal Reserve
Bank" presented the Supreme Court with the issue of whether a judg-
ment in a class action, finding that an employer had not engaged in a
general pattern or practice of discrimination, precluded a class member
from subsequently bringing an individual claim of race discrimination
against the same employer. The Court found that the individual claim
could be pursued, and reversed a contrary holding by the Fourth Cir-
cuit."5 In reaching its decision, the Court discussed at length the different
burdens of proof between an individual claim of discrimination and a
class action, in which a showing of "isolated or sporadic discriminatory
acts" might be insufficient to establish a prima facie case." In the liabil-
ity phase of a class action, the Court found the focus was more on the

89. Id. at 623. The state regulation, found in FLA. ADMIN. COD § 33.8.05(6) (1983) pro-
vided as follows:

When a male person must enter the female section of a detention facility where a
female is confined, a matron or female employee will accompany him, and when a
female person must enter the male section of a detention facility where a male is
confined, a male employee will accompany her.

Id.
90. 734 F.2d at 624.
91. Id. (quoting Diaz v. Pan Am. World Airways, 442 F.2d 385, 388 (5th Cir. 1971) (em-

phasis in original)).
92. 726 F.2d at 1543. See supra notes 74-86 and text accompanying notes 74-86.
93. 726 F.2d at 1549.
94. 35 Fair Empl. Prac. Cas. (BNA) 1 (U.S. 1984).
95. Id. at 3.
96. Id. at 4.
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employer's overall pattern of decisions, rather than on any individual em-
ployment decision.'7 Citing its decision in Furnco Construction Corp. v.
Waters" for the proposition that a racially balanced work force does not
immunize an employer from individual acts of discrimination, the Court
held that a "piece of fruit may well be bruised without being rotten to the
core.""s

The res judicata defense was more successful in Burney v. Polk Com-
munity College. °00 Plaintiff was dismissed from his position as a tenured
guidance counselor by Polk Community College. Plaintiff requested a
hearing on his discharge, and a six-day evidentiary hearing was held
before a hearing officer. Plaintiff was represented by counsel and
presented evidence alleging racial discrimination.101 The hearing officer
rejected the discrimination claim and recommended plaintiff's discharge
be upheld.1 0 2 The college's board of trustees agreed. 10 3 Plaintiff appealed
the board's decision to the Florida District Court of Appeal, which af-
firmed without a published opinion. Plaintiff, after filing a charge of race
discrimination with the EEOC, then brought suit in federal court under
Title VII, but the district court granted summary judgment in favor of
defendant on res judicata grounds.04

On appeal, the Eleventh Circuit found that this case was controlled by
the Supreme Court's decision in Kremer v. Chemical Construction
Corp.1°s Under Kremer, a state court judgment is entitled to 'full faith
and credit' under 28 U.S.C. § 17 3 8 1" if the following criteria are met:

(1) The court of the state from which the judgment emerged would
grant preclusive effect to the judgment, and
(2) the state proceedings, including the administrative action and judi-
cial review of this action, do not violate the procedural requirements of
the Fourteenth Amendment's Due Process Clause.10

Plaintiff argued that Kremer did not apply since the college's board of

97. Id. at 5.
98. 438 U.S. 567 (1978).
99. 35 Fair Empl. Prac. Cas. (BNA) at 6.

100. 728 F.2d 1374 (11th Cir. 1984).
101. Id. at 1376.
102. Id.
103. Id.
104. Id. at 1377.
105. 456 U.S. 461 (1982).
106. 28 U.S.C. § 1738 (1982) provides in pertinent part "The ... judicial proceedings

of any court of any such State ... shall have the same full faith and credit in every court
within the United States and its Territories and Possessions as they have by law or usage in
the courts of such State .... " Id.

107. 728 F.2d at 1378.
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trustees was not the state agency statutorily authorized to enforce the
state's employment discrimination laws. '" The court, however, disagreed
and held that it was the state court judgment, and not the nature of the
administrative agency, that determined whether Kremer applied.10, Find-
ing the Kremer requirements otherwise met, the court affirmed the dis-
trict court's grant of summary judgment.110

D. Procedural Matters-Conditions Precedent

Timely Charge-Tolling. Section 706(e) of Title VII generally re-
quires that a plaintiff must file a charge of discrimination with the EEOC
within 180 days of the alleged discriminatory act."' In Zipes v. Trans
World Airlines, Inc.,"' the Supreme Court held that the timely filing of a
charge was not jurisdictional, and could be subject to equitable tolling. 11
The Eleventh Circuit, however, has continued to take a strict view of
what circumstances will justify the tolling of an untimely charge. In
Smith v. McClammy,11" the court affirmed the dismissal of a Title VII
action because plaintiff's charge was untimely, and agreed that the time
limit should not be equitably tolled.1" The court stated that the "basic
principle" of the tolling cases was that there needed to be "misleading or
. ..fraudulent conduct" by "someone other than the claimant."11' 6 In this
case, plaintiff, who was found to be a "reasonably prudent and intelligent
person," could point to no reason for the untimeliness of her charge other
than that she was generally unaware that she had the right to file a com-
plaint.1 7 This was simply not enough.

Timely Action: 90-Day Limit & Tolling. Section 706(f)(1) of Ti-
tle V1111 contains another time requirement which must be met in order
for a plaintiff to maintain a cause of action. After administrative proceed-

108. Id. at 1379. The Florida Commission on Human Relations is the state agency gener-
ally authorized to enforce the Florida Human Rights Act of 1977, FL& STAT. S 760.01 (1983).

109. 728 F.2d at 1379.
110. Id. at 1382.
111. 42 U.S.C. 6 2000e-5(e) (1976).
112. 455 U.S. 385 (1982).
113. Id. at 397-98. The Fifth Circuit previously had applied equitable tolling principles

to the 180-day limitations period. See Nilsen v. City of Moss Point, 621 F.2d 117 (5th Cir.
1980); and Chappell v. Emco Mach. Works, 601 F.2d 1295 (5th Cir. 1979); see also Coke v.
General Adjustment Bureau, Inc., 640 F.2d 584 (5th Cir. 1981) (en banc), an Age Discrimi-
nation in Employment Act (ADEA) case which overruled the court's prior decision in McAr-
thur v. Southern Airways, Inc., 569 F.2d 276 (5th Cir. 1978) (en banc).

114. 740 F.2d 925 (11th Cir. 1984).
115. Id. at 927.
116. Id.
117. Id.
118. 42 U.S.C. § 2000e-5(f)(1) (1982).
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ings are exhausted before the EEOC, this provision requires that a plain-
tiff file suit in federal court no later than ninety days after receipt of the
statutorily required notice of right-to-sue. Although this time limit also
has been held to be subject to equitable tolling, the Eleventh Circuit
reached opposite results in two cases considering this issue during the
survey period."1 In one case, in which plaintiff's suit was brought one day
too late, he was found to be out of luck.120 In the other case, brought two
days late, equitable tolling was utilized by the court to save plaintiff's
cause of action.1 2 '

The first case was Norris v. Florida Department of Health and Reha-
bilitative Services.'"2 It was undisputed that plaintiff filed her complaint
ninety-one days after receipt of her right-to-sue notice. The district court
dismissed the action.12

3 On appeal, plaintiff argued that rule 6(e) of the
Federal Rules of Civil Procedure, 1 2 which generally adds three days to
time limits when a pleading is served by mail, saved her day in court. The
court, however, found this provision inapplicable, since the ninety day
time limit does not begin to run until the plaintiff actually receives the
right-to-sue notice.12 Finding no other ground for equitable tolling, the
Eleventh Circuit agreed that plaintiff's complaint was untimely.1 26

In the other action, Suarez v. Little Havana Activities & Nutrition
Centers, Inc.,37 plaintiff's complaint was filed ninety-two days after re-
ceipt of the right-to-sue notice. Plaintiff's lawyer mailed the summons
and complaint to the clerk of the court on the eighty-eighth day, but the
action was not filed until four days later.2 8 The district court dismissed
the action,'2 ' but this time the Eleventh Circuit reversed, finding equita-

119. See Suarez v. Little Havana Activities & Nutrition Centers, Inc., 721 F.2d 338 (11th
Cir. 1983); Norris v. Florida Dep't of Health & Rehabilitative Servs., 730 F.2d 682 (11th Cir.
1984).

120. Norris v. Florida Dep't of Health & Rehabilitative Servs., 730 F.2d 682 (11th Cir.
1984).

121. Suarez v. Little Havana Activities & Nutrition Centers, Inc., 721 F.2d 338 (11th Cir.
1983).

122. 730 F.2d 682 (11th Cir. 1984).
123. Id.
124. Fan. R Cnr. P. 6(e) provides:

Additional Time After Service by Mail. Whenever a party has the right or is re-
quired to do some act or take some proceedings within a prescribed period after
the service of a notice or other paper upon him and the notice or paper is served
upon him by mail, 3 days shall be added to the prescribed period.

Id.
125. 730 F.2d at 682.
126. Id. at 683.
127. 721 F.2d 338 (11th Cir. 1983).
128. Id. at 339.
129. Id.

1210 [Vol. 36



EMPLOYMENT DISCRIMINATION

ble tolling applicable.' 30 The court stated that it did not believe Congress
intended that a claimant's right to sue should be "subject to the mistakes
of either United States Postal workers or the staff of a clerk's office."''
The court went on to state that it was reasonable for plaintiff to expect
delivery of her complaint within forty-eight hours, and that to hold other-
wise would require "personal delivery" of all complaints to the clerk's of-
fice. 1 2 Finding neither a "lack of diligence nor carelessness or a lack of
intent to actually file the complaint," the court applied equitable toll-
ing.138 This case would seem to be an unwarranted extension of the tolling
doctrine. In this day and time, it certainly is not unusual for it to take
over two days for the postal service to deliver a document. In addition,
since plaintiff's attorney obviously waited until the last minute, it is not
unreasonable to expect personal delivery to the clerk's office. It is the
plaintiff's responsibility to make sure that the statutory time limits are
met, and risking delivery by mail with only two days to go would seem to
be highly negligent. The Eleventh Circuit may have taken plaintiff's at-
torney off the hook in this case, but it handed down an unwarranted ex-
tension of the tolling doctrine in the process.

The Supreme Court took a much stricter view of the ninety day time
limit in Baldwin County Welcome Center v. Brown.' In this case, the
Court was presented with the issue of whether mere filing of a right-to-
sue notice by a pro se plaintiff tolled the ninety day limit until a proper
complaint could be filed. Plaintiff mailed her right-to-sue notice to the
court on the forty-ninth day after she received it, along with a request for
the appointment of counsel. A United States magistrate entered an order
requiring plaintiff to make a formal application for court-appointed coun-
sel on an enclosed motion form. The magistrate reminded plaintiff of the
necessity of filing a complaint within ninety days. Plaintiff did not return
the questionnaire until ninety-six days after receipt of the right-to-sue
notice. The magistrate denied the motion for appointment of counsel be-
cause plaintiff had not timely complied with his order, and referred the
matter of the timeliness of her action to the district judge. Plaintiff fi-
nally filed an "amended complaint" on the 130th day after receipt of her
notice.' 53 The district court dismissed her action as untimely."" The
Eleventh Circuit reversed the dismissal, holding that the filing of a right-

130. Id. at 340.
131. Id.
132. Id.
133. Id.
134. 104 S. Ct. 1723 (1984).
135. Id. at 1724.
136. Id.

19851 1211



MERCER LAW REVIEW

to-sue lettelr tolled the ninety day filing requirement. 37

Relying upon rule 8(a)(2) of the Federal Rules of Civil Procedure, the
Supreme Court reversed the Eleventh Circuit, and upheld the district
court's dismissal." The Court held that the mere filing of a right-to-sue
notice did not satisfy the requirement of rule 8(a)(2) that a complaint
contain a "short and plain statement of the claim showing that the
pleader is entitled to relief."'' s Finding "no satisfactory basis for giving
Title VII actions a special status under the Rules," the Court mandated a
dismissal."10 Justice Stevens, joined by Justices Brennan and Marshall,
filed a lengthy and stinging dissent, contending that a letter filed by
plaintiff along with her right-to-sue notice did meet the requirements of
rule 8(a)(2). M  The majority, however, countered that the issue of
whether the letter met the requirement was not before the Court, since it
had not been considered by the courts below.14

In a case handed down before Baldwin County, the Eleventh Circuit, in
Judkins v. Beech Aircraft Corp.,14 held that a plaintiff's filing of a right-
to-sue notice along with a motion seeking the appointment of counsel sat-
isfied the ninety-day filing requirement."' In doing so, the court relied
upon a decision by the former Fifth CircuitH' in Wrenn v. American Cast
Iron Pipe Co.1'" In the meantime, the Supreme Court handed down its
decision in Baldwin County, causing defendant in Judkins to file a mo-
tion to recall the court's mandate. Although acknowledging that Baldwin
County effectively reversed its prior decision, the court nonetheless de-
nied the motion. 4 Rather, the court looked to the fact that the plaintiff
in this case did not only file the right-to-sue notice, but also filed a copy
of her original EEOC charge. It was found that the allegations set forth in
the charge did meet the requirements of rule 8(a)(2).148

137. Id.
138. Id. at 1726.
139. Id. at 1724-25. FED. RK Civ. P. 8(a)(2) provides in pertinent part: "A pleading

which sets forth a claim for relief, whether an original claim, counterclaim, cross-claim, or
third-party claim, shall contain. . . a short and plain statement of the claim showing that
the pleader is entitled to relief ... " Id.

140. 104 S. Ct. at 1725.
141. Id. at 1731-32 (Stevens, Brennan & Marshall, JJ., dissenting).
142. 104 S. Ct. at 1725 n.4.
143. 723 F.2d 818 (11th Cir. 1984).
144. Id. at 819.
145. In Bonner v. City of Prichard, 661 F.2d 1206 (11th Cir. 1981) (en banc), the Elev-

enth Circuit adopted as binding precedent all decisions of the former Fifth Circuit handed
down prior to the close of business on September 30, 1981.

146. 575 F.2d 544 (5th Cir. 1978).
147. Judkins v. Beech Aircraft Corp., 36 Fair Empl. Prac. Cas. (BNA) 367 (11th Cir.

1984).
148. Id. at 368.
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Right-To-Sue Notice. In Solomon v. Hardison,4 9 the Eleventh Cir-
cuit continued to erode the once jurisdictional requirement 60 that a
proper right-to-sue notice be issued before suit can be brought. This ac-
tion was brought against the Georgia Department of Public Safety. Since
a governmental agency was involved, section 706(f)(1) of Title VIP61 re-
quired that the right-to-sue notice be issued by the Attorney General of
the United States. The district court dismissed the action on jurisdic-
tional grounds since the Attorney General did not issue a right-to-sue let-
ter, although the EEOC apparently did.'6 2 Following its prior decision in
Fouche v. Jekyll Island-State Park Authority, 8 the Eleventh Circuit
reversed. In Fouche, the Court held that all of Title VII's procedural re-
quirements were henceforth to be viewed as "conditions precedent"
rather than "jurisdictional requirements."'' In this case, since there was
evidence that plaintiff had sought a right-to-sue notice from the attorney
general, but that the attorney general had declined to issue it, the court
held that the requirement of obtaining a right-to-sue letter from the at-
torney general had to be waived. 6'

Subpoena Enforcement. In EEOC v. Shell Oil Co.,'" the Supreme
Court rendered a substantial opinion impacting upon subpoena enforce-
ment actions, and also resolved a conflict in this area among the courts of
appeal. 57 Specifically, the Court was presented with the issue of how
much information must be included in an administrative charge, and
given to the employer, before the EEOC can obtain enforcement of an
administrative subpoena seeking various documents and other informa-
tion relevant to the charge. The charge in this case was a Commissioner's
charge issued by Commissioner Eleanor Holmes Norton, at that time
Chair of the EEOC, containing vague allegations that Shell Oil Company
discriminated against both blacks and females with respect to "recruit-
ment, hiring, selection, job assignment, training, testing, promotion, and

149. 746 F.2d 699 (11th Cir. 1984).
150. See, e.g., Cutliff v. Greyhound Lines, Inc., 558 F.2d 803 (5th Cir. 1977); and Beverly

v. Lone Star Lead Constr. Corp., 437 F.2d 1136 (5th Cir 1971); see also Corbin, The Admin-
istrative Remedy Before the EEOC: Is It Jurisdictional Anymore? 57 FLA. BJ. 273 (1983).

151. 42 U.S.C. § 2000e-5(f)(1) (1982).
152. 746 F.2d at 700.
153. 713 F.2d 1518 (11th Cir. 1983). See also Clineburg & Schneider, Employment Dis-

crimination, 35 MERCER L. REv. 1169, 1185, 1188 (1983); Simpson, Trial Practice and Proce-
dure, 35 MERCER L. REv. 1295, 1296 (1983).

154. 713 F.2d at 1525; see also Jackson v. Seaboard Coast Line R.R., 678 F.2d 992 (11th
Cir. 1982); and Pinkard v. Pullman-Standard, 678 F.2d 1211 (5th Cir. Unit B 1982), cert.
denied, 459 U.S. 1105 (1983).

155. 746 F.2d at 702.
156. 104 S. Ct. 1621 (1984).
157. Id. at 1627 n.8.
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terms and conditions of employment." '1 8 The original charge did not con-
tain any date upon which the alleged unlawful employment practices be-
gan, but an amended charge subsequently stated that the practices oc-
curred "from at least July 2, 1965, until the present."15' When the
company declined to provide various information and records, the EEOC
issued a subpoena duces tecum, which was enforced by the district
court.'" On appeal, however, the Eighth Circuit reversed, finding that the
charge was so vague that it did not meet the notice requirement of sec-
tion 706(b) of the Act or the Commission's own regulations governing the
contents of a charge.1$ Section 706(b) requires that, within ten days after
the filing of a charge, an employer be served with "notice of the charge
(including the date, place and circumstances of the alleged unlawful em-
ployment practice) .. .

The Supreme Court, in a five-four decision, reversed the Eighth Cir-
cuit.163 The majority drew a distinction between the requirement of an
EEOC charge, and the notice requirement to the employer of section
706(b) of the Act. Although a valid charge was found to be a "jurisdic-
tional prerequisite" to judicial enforcement of an EEOC subpoena, the
Court held that the Act contained only "minimal requirements" for the
charge itself.1" In addition to being in writing and under oath, it was
found that a commissioner could issue a valid charge if he merely
identified:

The groups of persons that he has reason to believe have been discrimi-
nated against, the categories of employment positions from which they
have been excluded, the methods by which the discrimination may have
been effected, and the periods of time in which he suspects the discrimi-
nation to have been practiced.'"

The Court then found that the particular charge in this case met the
above standard.' Although the Court reserved ruling on whether compli-
ance with the notice requirement of section 706(b) of the Act was also
required before any EEOC subpoena could be judicially enforced, the

158. Id. at 1625.
159. Id. at 1626.
160. Id. at 1623-24.
161. Section 1601.12(a)(3) of the EEOC's Procedural Rules and Regulations provided

that a charge should contain: "[a] clear and concise statement of the facts, including perti-
nent dates, constituting the alleged unlawful employment practices." 29 C.F.R. §
1601.12(a)(3) (1983).

162. 42 U.S.C. § 2000e-5(b) (1982).
163. 104 S. Ct. at 1638.
164. Id. at-1629-30.
165. Id. at 1633.
166. Id.
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Court held that giving the above information would also satisfy the notice
requirement. 67 Since the Commission had served a copy of the charge
upon the employer, the Court held that the notice requirement had been
satisfied."'

In a vigorous dissent, Justice O'Connor, joined by three other justices,
thought the issue of whether inadequate notice could be a defense to a
subpoena enforcement action was properly before the Court and should
be addressed. 169 Although the dissent agreed that a proper charge was
necessary before a subpoena could be enforced, it did not believe that
inadequate notice should affect enforcement of the subpoena. 170 Rather,
according to the dissent, the district court should have promptly enforced
the subpoena "without more ado," and also should have ordered the
EEOC to provide proper notice.171 Characterizing the notice provided in
this case as a "two-paragraph piece of vacuous legal boilerplate," the dis-
sent disagreed that the Commission had met the notice requirements in
this case. 17 '

E. Class Actions

For those commentators who speculated that the Supreme Court's de-
cision in General Telephone Co. v. Falcon1

7 would signify the death
knell of Title VII class actions, the Eleventh Circuit handed down no de-
cisions during 1984 that would warrant any alteration of that viewpoint.
In Gilchrist v. Bolger,174 plaintiff sought to bring a class action against
the United States Post Office in Augusta, Georgia, seeking to represent
"all past and future applicants and present employees . . . who have
been, are being, or will be exposed to racial discrimination."1 " The dis-
trict court, on grounds of lack of typicality, excluded applicants and su-
pervisors from any potential class. After also excluding any class members
whose claims were barred by the statute of limitations, the court found
that the potential remaining class had only twenty-one to twenty-four
members. Finding this number of class members did not meet the numer-
osity requirement, the district court refused to certify the class alto-

167. Id. at 1637.
168. Id.
169. Id. at 1638 (O'Conner, Burger, Powell & Rehnquist, JJ., concurring in part and

dissenting in part).
170. Id.
171. Id. at 1643-44.
172. Id. at 1641.
173. 457. U.S. 147 (1982).
174. 733 F.2d 1551 (11th Cir. 1984).
175. Id. at 1554.
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gether.'76 The Eleventh Circuit, relying upon Falcon, reiterated that it
was the plaintiffs burden to meet all of the requirements of rule 23 of the
Federal Rules of Civil Procedure. Agreeing that this had not been done,
the appellate court found no abuse of discretion in refusing to certify the
class.17 7

Likewise, in Giles v. Ireland,78 the ultimate class approved by the dis-
trict court wag severely limited from that originally sought by plaintiffs,
although a class was certified. Plaintiffs originally brought an 'across the
board' class action against the Partlow State School and Hospital for the
Mentally Retarded in Alabama challenging a host of employment prac-
tices, including "promotion, hiring, levels of pay, training programs, work
assignments, and various other employment practices." 79 The district
court, however, approved a class limited to black employees in the posi-
tion of MHW-I (mental health worker) who, on or after October 1, 1977,
had allegedly been underpaid or denied promotions to MHW-II or
MHW-III because of their race.6 0 The district court then ruled in favor
of defendants on the merits of the case as limited.181 On appeal, plaintiffs
argued that the district court had erroneously limited the class, particu-
larly by excluding orderlies, a primarily black position, from the class. 8 '
The Eleventh Circuit, however, agreed that orderlies did not meet the
commonality requirement of rule 23.183 This was because orderlies, unlike
MHW's, were not subject to the state merit system, and therefore were
subject to different recruiting, employment, and promotion policies.
Again, the court found no abuse of discretion."

In Morrison v. Booth,' the district judge probably set a new standard
for patience but nonetheless was reversed.'" Plaintiffs sought to bring a
class action against the Alabama Department of Youth Services. 187 The
original judge unsuccessfully attempted to hold an evidentiary hearing on
class certification on three separate occasions. The case was then trans-
ferred to a second judge, who again scheduled a certification hearing, and
again, the hearing was not held. The court then entered an order requir-

176. Id. at 1555.
177. Id. at 1556-57.
178. 742 F.2d 1366 (11th Cir. 1984).
179. Id. at 1371.
180. Id.
181. Id.
182. Id. at 1373.
183. Id. at 1372.
184. Id. at 1373. On the merits of the case, the court in a lengthy and detailed factual

opinion, vacated certain parts of the district court's opinion for further proceedings.
185. 730 F.2d 642 (11th Cir. 1984).
186. Id. at 643.
187. Id.
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ing plaintiffs to file a motion for class certification within sixty days or
face denial of certification. When no motion was filed, the court entered
an order striking the class allegations. At this point, new counsel, plain-
tiff's fourth counsel, entered an appearance for plaintiffs and asked the
court to reconsider the denial of class certification, but the court de-
clined.1" Despite this lack of diligence on the part of plaintiffs, the Elev-
enth Circuit reversed.' 8" The court held that its precedent required the
holding of an evidentiary hearing on the issue of class certification "even
when counsel fails to move for such a hearing."' " The case was remanded
for an appropriate hearing.1" 1 In dissent, Circuit Judge Smith"' com-
mented that he did not know "what more the trial court could have done
. . . short of sending federal marshalls out to haul plaintiffs and/or their
counsel into court."" 3

II. REMEDMS-TrrLE VII

A. Consent Decrees and Settlements

Undoubtedly one of the most significant cases decided by the United
States Supreme Court in 1984 concerned the effect of a consent decree on
a seniority system. In Firefighters Local Union 1784 v. Stotts,"4 the
Court held that an employer could not be enjoined from enforcing a bona
fide seniority system in making economically justified layoffs, despite the
fact that such layoffs would have an adverse impact on a consent decree
obligating the employer to increase the employment of minorities.1" The
consent decree provided back pay and promotions to specified black
firefighters and a long-range goal of increasing the proportion of minority
representation in each job classification.'" It had no provision for layoffs
or reductions in rank and did not award any seniority benefits. Under the
decree, the district court retained jurisdiction to enter orders necessary to
enforce the decree. 1 7

Shortly after the decree was entered, the employer, City of Memphis,
announced a layoff of employees due to financial problems. Layoffs were

188. Id. at 644.
189. Id. at 643-44.
190. Id. at 643.
191. Id. at 644.
192. Judge Smith, U.S. Circuit Judge for the Federal Circuit, was sitting by designation.

Id. at 643.
193. Id. at 644 (Smith, J., dissenting).
194. 104 S. Ct. 2576 (1984).
195. Id. at 2587.
196. Id. at 2581.
197. Id.
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to be based on a city-wide seniority system.19" The district court enjoined
the city not to decrease the percentages of employees who were black,
despite the seniority system. ' " As a result, white employees with more
seniority were laid off or demoted. The United States Court of Appeals
for the Sixth Circuit approved the injunction, labeling it a proper modifi-
cation of the consent decree. '

Before reaching the merits, the Supreme Court rejected an argument
that the appeal was moot because the white employees, who were laid off
and demoted, had been restored to their previous ranks.20' The Court rea-
soned that the injunction was not limited on its face to that particular
layoff, and thus, it was still in force.2 0 2 The Court also found that the
basis for the injunction-that the consent decree must be modified to
prevent black employees from being laid off-would continue to affect the
relationship of the litigants.208

The Supreme Court carefully addressed and rejected each of the theo-
ries relied upon by the Sixth Circuit in affirming the injunction. 0' First,
the Court disagreed with the contention that the injunction merely en-
forced the terms of the consent decree because the decree contained no
mention of layoffs or demotions.2° Second, the Court held that the in-
junction could not be explained as carrying out the purposes of a decree
because it did not include a remedy of displacing more senior white
employees$

s20
The court of appeals held that the district court had inherent authority

to modify the decree to prevent the layoffs and that the strong policy
favoring voluntary settlement of Title VII actions permitted consent de-
crees that disregarded seniority systems.2 0 7 Both of these theories were
rejected by the Court .20 The Court found the policy favoring settlements
was not applicable when the parties had not deliberated over and settled
the disputed issue.2 0 9

The circuit court also held that the injunction was appropriate because
absent such a settlement, had the discrimination been proved, the senior-

198. Id. Under the seniority system, the last employee hired would be the first to be laid
off.

199. Id. at 2582.
200. Id.
201. Id. at 2583.
202. Id.
203. Id. at 2583-85.
204. Id. at 2585-90.
205. Id. at 2585.
206. Id. at 2586.
207. Id. at 2586-87.
208. Id. at 2586-88.
209. Id. at 2588.
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ity provisions could have been overridden by the trial court's remedial
powers21' The Supreme Court, however, found that the authority of a
trial court to disregard a bona fide seniority system is not unbridled.2 '
The Court emphasized that even a proven victim of discrimination is not
automatically entitled to have a white employee laid off to make room for
the victim on the seniority list. More important, the Court observed that
Title VII's legislative history makes it clear that Congress did not intend
to allow a court to give preferential treatment to nonvictims of
discrimination.

2 1 2

During the survey period, the Eleventh Circuit had the opportunity of
closing one of the final chapters in the seventeen-year history of Pettway
v. American Cast Iron Pipe Co.2 ' The court held that the amount of
settlement checks cashed by some members of the class in a 1975 pro-
posed settlement, which was never approved, could be deducted from the
amount of final awards.2 1' The court agreed with the trial court that when
considering the current value of the 1975 payments, those cashing the
earlier checks were treated fairly when their final payments were offset by
the amounts of those checks.21 5

In Turner v. Orr,21 the court faced the problem of interpreting what
the parties to a consent judgment intended when they provided for a
'special master' to resolve disputes arising under the terms of the judg-
ment. The issue was whether the parties intended the special master to
act as an arbitrator, whose decisions would be final and binding, or
whether the special master was intended to fall within rule 53 of the Fed-
eral Rules of Civil Procedure, in which case the district court had juris-
diction and was required to hear the objections to the special master's
rulings.217

210. Id.
211. Id. at 2586.
212. Id. at 2589 (citing an interpretive memorandum of Senators Clark and Case, 110

CONG. REc. 7214 (1964)).
213. 721 F.2d 315 (11th Cir. 1983), cert. denied, 104 S. Ct. 3515 (1984).
214. 721 F.2d at 316.
215. Id.
216. 722 F.2d 661 (11th Cir. 1984).
217. Id. at 663. FED. R. Cw. P. 53(e)(2) provides:

In an action to be tried without a jury the court shall accept the master's findings
of fact unless clearly erroneous. Within 10 days after being served with notice of
the filing of the report any party may serve written objections thereto upon the
other parties. Application to the court for action upon the report and upon objec-
tions thereto shall be by motion and upon notice as prescribed in Rule 6(d). The
court after hearing may adopt the report or may modify it or may reject it in
whole or in part or may receive further evidence or may recommit it with
instructions.
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Relying upon the testimony of a lawyer for the original plaintiffs, who
had been present when the consent judgment was negotiated, the trial
court found that the parties intended the special master to act as an arbi-
trator.2 18 On appeal, the Eleventh Circuit found that the district court's
findings were clearly erroneous for four reasons. First, the court held that
the consent judgment was clear in its use of rule 53's term "special
master," and therefore the trial court erred in going beyond the four cor-
ners of the agreement.321 The court found that the fact that the parties
failed to mention rule 53 in the judgment did not affect their intention to
follow the rule.2 2 0 Second, the court stated that the testimony of the at-
torney relied upon by the trial court was not credible because the attor-
ney had previously appealed a ruling of the special master pursuant to
rule 53.2 ' Third, the court found that the trial court erroneously ignored
defendant's position that the parties intended to follow rule 53 proce-
dures.2 2 2 Finally, the court in Pettway emphasized the policy of rule 23 of
the Federal Rules of Civil Procedure of placing a special responsibility on
the district court to protect class members.2 2 3 According to the court, the
policy requires that in cases of doubt about the clear meaning of a con-
sent judgment, courts should interpret the judgment to provide for the
kind of appeal allowed by rule 53.224

B. Injunctions

Prior to United States v. Jefferson County,25 the Eleventh Circuit had
not had the opportunity to voice its views concerning what preclusive ef-
fect a consent decree in a Title VII case might have on a subsequent
claim of reverse discrimination. Previously, the Court of Appeals for the
Fifth Circuit in Thaggard v. City of Jackson,2 6 held that reverse discrim-
ination actions challenging hiring and promotional practices pursuant to
consent decrees amounted to impermissible collateral attacks on the
decrees.

2 7

In Jefferson County, the court affirmed the trial court's denial of a mo-
tion to intervene filed by a union and two of its white members in three
Title VII suits in which consent decrees were about to be consum-

218. 722 F.2d at 663.
219, Id. at 664.
220. Id. at 665.
221. Id.
222. Id.
223. Id.
224. Id. at 666.
225. 720 F.2d 1511 (11th Cir. 1983).
226. 618 F.2d 272 (5th Cir. 1980).
227. Id. at 273.
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mated.2 28 One reason given by the union and the members in support of
their petition to intervene was that they would be bound by the decrees,
but the court held that they could bring an independent action alleging
specific violations of their rights.22' The court stated that the consent de-
crees would become an issue only if they were the basis of the employer's
defense.230 According to the court, if this were the defense, the trial court
would have to determine whether the actions of the defendant were man-
dated by the decree and if so, whether that fact alone would relieve the
defendant of liability that otherwise would attach.2 3 '

The Eleventh Circuit also affirmed the trial court's denial of a prelimi-
nary injunction to enjoin the enforcement of the decrees on the ground
that the operation of the decrees would discriminate against the white
firefighters. 23 2 The court reasoned that the firefighters had not exhausted
their administrative remedies nor carried their burden of proving possible
irreparable harm.2 3 3

In Dybczak v. Tuskegee Institute,234 the court upheld the trial court's
denial of injunctive relief benefiting individuals not parties to the action
since such relief did not relate to the vindication of plaintiff's rights.23

Plaintiff, a white professor claiming discrimination against himself, re-
quested that the court bar his employer, a predominantly black educa-
tional institution, from continuing its alleged policy of preferring black
professors.

2 3
1

In Carmichael v. Birmingham Saw Works,237 the court held that even
though plaintiff was successful in proving a Title VII violation, and a pat-
tern of discrimination, he was not entitled to injunctive relief ordering
defendant not to engage in racially discriminatory hiring practices, and to
adopt affirmative action policies to remedy the effects of past discrimina-
tion.2 8 Plaintiff was no longer employed by defendant, had not sought
reinstatement, and could not show any way in which he would benefit
personally from the injunction.2 3 ' The court noted that while injunctive

228. 720 F.2d at 1515.
229. Id. at 1518.
230. Id.
231. Id.
232. Id. at 1519.
233. Id. at 1520.
234. 737 F.2d 1524 (11th Cir. 1984).
235. Id. at 1527 (citing Meyer v. Brown & Root Constr. Co., 661 F.2d 369 (5th Cir.

1981)). The court did not hold that such injunctive relief was not available, only that it was
not required. 737 F.2d at 1527.

236. 737 F.2d at 1525.
237. 738 F.2d 1126 (11th Cir. 1984).
238. Id. at 1136.
239. Id.
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relief may benefit individuals not parties to the action, the class benefited
must include the plaintiff.2 40

C. Back Pay and Reinstatement

In Darnell v. City of Jasper,241 the court adopted the 'quarterly earn-
ings' formula used by the National Labor Relations Board for calculating
a Title VII back pay award.242 In taking this novel approach, the court
reaffirmed its intentions of following decisions under the National Labor
Relations Act (NLRA)'4 when interpreting the back pay provision in sec-
tion 706(g) of Title VII.24 4 This provision provides that any back pay
award shall be reduced by "[interim earnings or amounts earnable with
reasonable diligence .... ,,145 In vacating the district court's decision
which had denied back pay because plaintiff had earned more in the ag-
gregate while employed in other jobs than he would have earned if no
discrimination had occurred, the court recognized that it could find no
precedent for applying the 'quarterly' formula in the context of a Title
VII action. 4 The court, however, stated that adoption of this formula
"'promotes the consistent application of back pay awards rendered under
Title VII and NLRA. 2 47 The court remanded the case for calculation of
back pay.2 4 8

The district court also denied plaintiff reinstatement because he only
sued the City of Jasper for refusing to hire him as a police officer.2 4' The
civil service board had the sole authority to conduct examinations to es-
tablish mandatory eligibility rosters.250 The city recommended to the
board that plaintiff's application be rejected, and as a result he was de-
nied a civil'service examination.'51

240. Id.
241. 730 F.2d 653 (11th Cir. 1984).
242. Id. at 657. The formula was adopted by the National Labor Relations Board in the

case of In re F.W. Woolworth Co., 90 N.L.R.B. 289 (1950). The gross amounts the employee
would have earned in the absence of the unlawful conduct are figured for each quarter.
From these amounts are subtracted the employee's net earnings in each quarter from other
employment.

243. 29 U.S.C. §§ 151-170 (1982).
244. 730 F.2d at 656 (citing Brown v. Gerard Mfg. Co., 715 F.2d 1549 (11th Cir. 1983)

(en banc)).
245. Civil Rights Act of 1964, § 706(g) (codified at 42 U.S.C. } 2000e-5(g) (1982)).
246. 730 F.2d at 757. Cf. Mays v. Motorola, Inc., 22 Fair Empl. Prac. Cas. (BNA) 803

(N.D. Ill. 1979) (back pay computed on quarterly basis with no reference to NLRA).
247. 730 F.2d at 657.
248. Id.
249. Id. at 655.
250. Id. at 654.
251. Id. at 655.
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In vacating the district court's denial of reinstatement, the Eleventh
Circuit in Darnell relied on two theories. First, the court applied the rule
of 'presumptive reinstatement,' as a basic element of the remedy.2 2 Sec-
ond, the court reasoned that the equitable powers of the district court
could extend to non-party defendants when the remedial policies of Title
VII would otherwise be frustrated. 53 The case was remanded to the dis-
trict court with instructions that the civil service examination be adminis-
tered to plaintiff, and that plaintiff be hired should he pass the examina-
tion and meet the other qualifications of the position.2 5'

D. Attorneys' Fees

Even though the case arose under 42 U.S.C. § 1983, Blum v. Stenson,'5

certainly will have an impact on Title VII actions. In Blum, the Supreme
Court set forth several guidelines applicable to fee awards under the Civil
Rights Attorney's Fees Awards Act of 1976.2" First, the Court held that it
makes no difference whether the award is going to private or nonprofit
counsel.257 Second, the Court found that the prevailing market rates,
rather than the cost of the legal services, should dictate the size of the
award.2 " Third, the Court strongly urged that an upward adjustment of
the basic fee award, which is based on reasonable hours multiplied by a
reasonable rate, be allowed only under exceptional circumstances ." Spe-
cifically, the Court reasoned that once a fee applicant has shown that the
claimed rate and number of hours are reasonable, the result is presumed
to be the fee to which the applicant is.entitled.2 "s The Court reaffirmed
its decision in Hensley v. Eckerhart,'" that enhancement of the fee may
be justified in cases of 'exceptional success,' but it is not justified by the
factors of complexity and novelty of issues or the quality of representa-
tion, all of which should be reflected in the basic fee award.2 2 The Court
also stated that the benefits obtained in the suit "normally should not

252. Id. The court relied upon its decision in Allen v. Autuaga County Bd. of Educ., 685
F.2d 1302 (11th Cir. 1982).

253. 730 F.2d at 656.
254. Id. The court noted that the trial court could consider whether advanced seniority

should be an element of the remedy. Id. at 656 n.2.
255. 104 S. Ct. 1541 (1984).
256. 42 U.S.C. § -1988 (1982). The language of § 1988 granting attorneys' fees to "prevail-

ing parties" is the same language used in § 706(k) of Title VII, 42 U.S.C. § 2000e-5(k)
(1982).

257. 104 S. Ct. at 1547.
258. Id.
259. Id. at 1548.
260. Id.
261. 461 U.S. 424 (1983).
262. 104 S. Ct. at 1548.

1985] 1223



MERCER LAW REVIEW

provide an independent basis for increasing the fee award."' 68 Finally, the
Supreme Court held that while it was not deciding the issue of whether
the contingent nature of the fee award was ever a proper justification for
enhancement, the prevailing party in Blum had not satisfied such an
award.2

64

During the survey period, the Eleventh Circuit continued to review the
factors that should be considered in arriving at a reasonable attorneys'
fee. In Yates v. Mobile County Personnel Board, 66 decided before Blum,
the court vacated the trial court's award of attorneys' fees and remanded
the case for further reconsideration of whether an enhanced award would
be proper.2 " The magistrate recommended a thirty-five percent enhance-
ment, of which twenty-five percent was based on the contingent nature of
the fee and ten percent was based on factors including: the results ob-
tained, the novelty of the case, the skill required of the attorneys, the
adverse impact on the attorneys' other work, the standing of the plain-
tiff's attorneys, and awards in similar cases.267 The trial court rejected the
concept that the contingency of the fee arrangement justified any en-
hancement, but did not reveal the basis on which the remaining ten per-
cent enhancement was disallowed.26

On appeal, the Eleventh Circuit emphasized that enhanced awards are
not mandatory, but they should be considered.2s9 Further, the court
stated that since the trial court was not following the recommendations of
the magistrate, it was necessary that the trial court articulate the basis
for its attorneys' fee award.2 70 In connection with the appeal, the court
awarded plaintiff's counsel for the time spent on the appeal plus an en-
hancement of thirty-five percent.271

In Carmichael v. Birmingham Saw Works,272 the court reemphasized
its holding in Yates that the hourly rate ordinarily should be raised to
compensate for the risk of nonrecovery when attorneys' fees are made
contingent on success.2 7s Further, in vacating the attorneys' fees award
and remanding the case for- further proceedings, the court admonished
the attorneys seeking fees that they should be explicit in their fee re-

263. Id. at 1549. The Court also stated that the number of individuals benefited should
not be considered a significant factor in calculating the fee. Id. at 1549 n.16.

264. Id. at 1550.
265. 719 F.2d 1530 (11th Cir. 1983).
266. Id. at 1531-32.
267, Id. at 1534.
268. Id, at 1532.
269. Id. at 1533.
270. Id.
271. Id. at 1534.
272. 738 F.2d 1126 (11th Cir. 1984).
273. Id. at 1138.
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quests. 27 4 The court also confirmed its position that trial courts should be
careful in explaining the basis of an attorneys' fees award, and should not
disallow hours that were related and necessary to the successful claims.,'

III. AGE DISCRIMINATION IN EMPLOYMENT ACT

Although this continues to be a troublesome area for employers, the
Eleventh Circuit handled only a handful of age discrimination cases dur-
ing the survey period.

In EEOC v. Eastern Airlines, Inc.,7 6 the court agreed with the United
States Court of Appeals for the Second Circuit's 7 7 interpretation of sec-
tion 7(c)(1) of the Age Discrimination in Employment Act (ADEA) '7 and
held that EEOC actions enforcing the ADEA do not preempt or cut-off
previously instituted private actions.'' Essentially, the court found that
the words "to bring" in section 7(c)(1) mean only 'to commence,' rather
than 'to commence or maintain." Section 7(c)(1), therefore, only termi-
nates an individual's right to file a suit, not to continue an action com-
menced prior to the EEOC action. Otherwise, the court explained, attor-
neys would be discouraged from filing private actions, contrary to
congressional intent.'6 1 The immediate impact of the court's ruling was
on an unsuccessful forty-five year-old flight attendant applicant who had
filed an ADEA action against Eastern. She then sought to intervene in
the EEOC's subsequent action, but the court held that she could not in-
tervene because her own case remained viable."z

In a procedurally interesting case, Castle v. Sangamo Weston, Inc.,' 8
3

the court considered the discovery rights of an employer in age discrimi-
nation actions. Prior to the dismissal of the private plaintiffs' actions, on
grounds of preemption by the EEOC's subsequent filing of its own en-
forcement action, counsel for the private plaintiffs had turned over to the
EEOC witness statements and other work product.'" Thereafter, the trial
court dismissed the private plaintiffs' actions and ordered the EEOC to
produce the work product materials to the defendant pursuant to a dis-

274. Id. at 1138-39.
275. Id. at 1137.
276. 736 F.2d 635 (11th Cir. 1984).
277. Burns v. Equitable Life Assurance Soc'y of the United States, 696 F.2d 21 (2d Cir.

1982), cert. denied, 104 S. Ct. 336 (1983).
278. 29 U.S.C. § 626(c)(1) (1982).
279. 736 F.2d at 639.
280. Id.
281. Id. at 640.
282. Id. at 640-41.
283. 744 F.2d 1464 (11th Cir. 1984).
284. Id. at 1466.
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covery request. 82 There was no finding of contempt.
On appeal, the Eleventh Circuit reversed the dismissal of the private

plaintiffs' actions and remanded the matter to the district court for rein-
statement."O Relying upon Eastern Airlines, with regard to the discovery
order, the court stated that although such orders without contempt hold-
ings are usually not applicable, since the attorneys for the private plain-
tiffs (as outside third parties) were claiming a privilege over material or-
dered produced by another party (the EEOC), the case fell within the
exception set down in In re International Horizons, Inc.,'" and thus was
appealable.

2 88

The court also reversed the trial court's order compelling production of
the materials. Defendant had argued that it was entitled to the materials
because: (1) the private suits had been dismissed, and therefore the
materials were no longer the work product of a party to the litigation, (2)
the work product privilege was waived when the private plaintiffs turned
over the materials to the EEOC, and (3) production of the materials was
justified on the ground of necessity.2 ' The Eleventh Circuit rejected the
first argument, reasoning that its order reinstating the private actions re-
sulted in the materials being clearly work product of attorneys of rec-
ord.2" The court also rejected the waiver and necessity arguments.9
Noting that the materials were transferred by the private plaintiffs to the
EEOC approximately three months before the private plaintiffs' actions
were dismissed, the court found no waiver of the privilege.2

2 Further, the
court determined that defendant had not met its burden of showing sub-
stantial need and undue hardship so as to justify discovery on the ground
of necessity.2"

3

In McClinton v. Alabama By-Products Corp.,2" the court held that an
employer's failure to post the notice of rights under section 627 of the
ADEA2' tolls the Act's 180-day charge-filing period,'" "but only until

285. Id.
286. Id. at 1465.
287. 689 F.2d 996 (11th Cir. 1982).
288. 744 F.2d at 1465.
289. Id. at 1466-67.
290. Id. at 1466.
291. Id. at 1466-67.
292. Id.
293. Id. at 1467.
294. 743 F.2d 1483 (11th Cir. 1984).
295. 29 U.S.C. § 627 (1982) provides: "Every employer, employment agency, and labor

organization shall post and keep posted in conspicuous places upon its premises a notice to
be prepared or approved by the [EEOC] setting forth information as the [EEOC] deems
appropriate to effectuate the purposes of [the ADEAJ." Id.

296. 29 U.S.C. § 626(d)(1) (1982) requires that a "charge alleging unlawful discrimina-
tion [be filed] within 180 days after the alleged unlawful practice occurred." Id.
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the employee acquires general knowledge of his rights not to be discrimi-
nated against on account of age, or the means of obtaining such knowl-
edge. '1 " The court confirmed that there will normally be no tolling of the
180-day filing period if the employer properly posts the notice, even if the
employee does not see it, or, after seeing it, does not understand his
rights.2

' The court warned, however, that if the notice is not posted, the
employer must prove that the employee is generally aware of his rights.'"

Although the employer in the case before it failed to post the notice,
the court held that tolling was not applicable.300 The employee's affidavit
stated that he believed that he was a victim of discrimination, and that
he was aware of the possibility of a "discrimination or labor relations
suit."'0 1 Further, the employee's general awareness of his rights was evi-
denced by his unsuccessful contacts with two government agencies. 02

In Kirby v. Dole,'30 the court held that an age discrimination claimant
gave up his right to enforce a settlement agreement in court when he
elected to pursue the original claim purportedly resolved by the agree-
ment.'0 According to the court, after having agreed to settle his claim
with his employer, the claimant could not subsequently seek both the
benefit of the settlement and the opportunity to continue to press his
claim.30 The Federal Aviation Administration (FAA) clearly had violated
the terms of the settlement agreement, and the employee had chosen,
under the terms of the agreement, to reinstate the original claim of age
bias with the agency. The court reasoned that the claimant could have
chosen not to have reinstated his claim under the terms of the settlement
agreement upon its breach; instead, the claimant could have chosen to file
suit in federal court seeking an appropriate remedy for the FAA's
breach.'"

In Mitchell v. McCorstin,07 the court held that 29 U.S.C. § 216 does
not grant an individual an unconditional right to intervene in an age dis-
crimination action brought pursuant to the Fair Labor Standards Act of

297. 743 F.2d at 1486 (emphasis in original). The court noted that such general aware-
ness could come from discussions with an attorney or the viewing of the ADEA poster. Id. at
1486 n,4.

298, Id. at 1486.
299. Id.
300. Id.
301. Id.
302. Id.
303. 736 F.2d 661 (11th Cir. 1984).
304. Id. at 663.
305. Id. at 663-64.
306. Id. at 664.
307. 728 F.2d 1422 (11th Cir. 1984).
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1938.38" The court dismissed for want of jurisdiction an appeal from a
trial court's denial of a motion to intervenes3"

IV. EQUAL PAY ACT OF 1963

Although the Eleventh Circuit did not have an occasion during the sur-
vey period to review a claim under the Equal Pay Act of 1963,11 the
United States Supreme Court did.

The EEOC's authority to enforce the ADEA and Equal Pay Act of
1963, pursuant to the Reorganization Act of 19771 has recently been
under scrutiny as a result of the Supreme Court's decision in Immigra-
tion and Naturalization Service v. Chadha.31 2 In Chadha the court held
unconstitutional the legislative veto provision of the Immigration and Na-
tionality Act.318 The Reorganization Act has a one-house veto provision
similar to that found in the Immigration and Nationality Act, and as a
result, a number of employers around the country have challenged the
EEOC's right to litigate cases under the Equal Pay Act or ADEA based
upon Chadha.14 In EEOC v. Allstate Insurance Co.,313 the Court skirted
the issue of whether the Reorganization Act, itself, is unconstitutional
and thereby avoided an opportunity to resolve this issue once and for all.

The trial court dismissed the EEOC's Equal Pay Act enforcement ac-
tion, in reliance on Chadha, finding that the one-house veto provision in
the Reorganization Act was unconstitutional and since "Congress in-
tended the one-house veto provision to be an integral and inseparable
part of the entire Act,"3' the entire Act was unconstitutional.3 , The

308. Id. See 29 U.S.C. § 201 (1982) (codified as amended) (Section 7(b) of the ADEA
incorporates the remedies provisions of sections 16 and 17 of the Fair Labor Standards Act
of 1938 and provides that amounts owing as a result of a violation of the ADEA "shall be
deemed to be unpaid minimum wages or unpair overtime compensation" under the FLSA.
29 U.S.C. § 626(b) (1982)).

309. 728 F.2d at 1423.
310. 29 U.S.C. § 206(d),(1982).
311. 5 U.S.C. §§ 901-12 (1982). The Reorganization Act of 1977 implemented Reorgani-

zation Plan No. 1. 5 U.S.C. § 901 (1976 & Supp. V 1981). Originally the Secretary of Labor
was responsible for enforcing the ADEA. Effective July 1, 1979, all functions formerly vested
in the Secretary were transferred to the EEOC pursuant to President Carter's Reorganiza-
tion Plan.

312. 103 S. Ct. 2764 (1983).
313. Id. at 2788. 8 U.S.C. § 1254(c)(2) (1982).
314. See EEOC v. Hernando Bank, Inc., 724 F.2d 1188 (5th Cir. 1984); EEOC v. CBS,

Inc., 743 F.2d 969 (2d Cir. 1984); Muller Optical Co. v. EEOC, 743 F.2d 380 (6th Cir. 1984).
315. 104 S. Ct. 3499 (1984).
316. Id. at 3500-01.
317. Id. at 3501. See EEOC v. Allstate Ins. Co., 570 F. Supp. 1224, 1227 (S.D. Miss.

1983).
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EEOC first filed a direct appeal to the Supreme Court under section
1252,816 and later an appeal to the Fifth Circuit Court of Appeals under
section 1291.319 Obviously, the EEOC was fearful that its appeal to the
Supreme Court was jurisdictionally questionable since it only challenged
the remedy-the dismissal of its enforcement action-and not the trial
court's holding that the Reorganization Act was unconstitutional. Despite
the fact that in order for the Court to address the issue of the propriety
of the dismissal of the enforcement action it would need to address the
constitutionality of the Reorganization Act, it dismissed the appeal for
lack of jurisdiction. 10 Presumably, this action was taken on the ground
that a direct appeal does not lie when the appellant challenges only the
relief provided by the trial court. Unfortunately, as a result of this proce-
dural means of avoiding the issue, the Supreme Court left open this ques-
tion of the constitutionality of the Reorganization Act.

V. REHABILITATION AcT OF 1973

In Consolidated Rail Corp. v. Darrone,11 the Supreme Court held that
a handicap discrimination suit under section 504111 of the Rehabilitation
Act of 1973s

31 may be brought against an employer receiving federal fi-
nancial aid even though the primary objective of that aid is not to pro-
vide employment.3 2

4 Prior to the Court's decision, there was a split in the
circuits. The Second,33 ' Fourth,3 2 Eighth,3 2

7 and Ninth2 8 Circuits had
found such a requirement, and the Thirds's and Eleventh s Circuits had
determined there was no such requirement.

The main support for a "primary objective" requirement was the appli-
cability, through a 1978 amendment to the Rehabilitation Act, of proce-

318. 28 U.S.C. § 1252 (1976).
319. 104 S. Ct. at 3501; see 28 U.S.C. § 1291 (1976).
320. 104 S. Ct. at 3499. Chief Justice Burger and Justice O'Connor dissented.
321. 104 S. Ct. 1248 (1984).
322. 29 U.S.C. § 794 (1982).
323. 29 U.S.C. §§ 701-94 (1982).
324. 104 S. Ct. at 1252-53.
325. United States v. Cabrini Medical Center, 639 F.2d 908 (2d Cir. 1981).
326. Trageser v. Libbie Rehabilitation Center, Inc., 590 F.2d 87 (4th Cir. 1978), cert.

denied, 442 U.S. 947 (1979).
327. Carmi v. Metropolitan St. Louis Sewer Dist., 620 F.2d 672 (8th Cir.), cert. denied,

449 U.S. 892 (1980).
328. Scanlon v. Atascadero State Hosp., 677 F.2d 1271 (9th Cir. 1982).
329. LeStrange v. Consolidated Rail Corp., 687 F.2d 767 (3rd Cir. 1982), reu'd sub nom.

Consolidated Rail Corp. v. Darrone, 104 S. Ct. 1248 (1984).
330. Jones v. Metropolitan Atlanta Rapid Transit Auth., 681 F.2d 1376 (11th Cir. 1982),

cert. granted and judgment uacated, 104 S. Ct. 1583 (1984).
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dures of section 604 of Title VI of the Civil Rights Act of 1964.331 The
Court found that the amendment, which added section 505(a)(2),33 2 was
intended to codify only the regulations governing enforcement of section
504 that prohibited employment discrimination regardless of the purpose
of federal financial assistance.3 3

In Moon v. Secretary,s" the Eleventh Circuit decided that the Director
of the Office of Federal Contract Compliance Programs (OFCCP) did not
improperly abdicate his authority to enforce section 503 of the Rehabili-
tation Act s" when he, after first concluding that section 503 had been
violated by the employer, referred the case to the Office of the Solicitor
and deferred to the Solicitor's conclusion that no violation of the act had
occurred. " The court found that the "regulations expressly authorized
the Director of the OFCCP to delegate investigation responsibilities to
other agencies,"337 and furthermore, that the responsibilities of the
OFCCP and the solicitor are complementary since both offices are respon-
sible for certain aspects of enforcement of section 503 .33

VI. UNITED STATES CONsTrruTION AND SECTIONS 1981 AND 1983

A. Statute of Limitations-Laches

The United States Supreme Court went one step further in clarifying
the perplexing issue of which state statute of limitations should govern
the filing of claims for relief under 42 U.S.C. §§ 1981 and 1983 in Burnett
v. Grattan.3 9 In its previous opinion in Johnson v. Railway Express
Agency, Inc.,34 the Court established that in the absence of any specifi-
cally stated federal statute of limitations for claims arising under the
Civil Rights Acts of 1866 and 1871, the controlling statute of limitations

331. 104 S. Ct. at 1255; see 42 U.S.C. § 2000d-3 (1982) provides: "Nothing contained in
this subchapter shall be construed to authorize action under this subchapter by any depart-
ment or agency with respect to any employment practice or any employer, employment
agency, or labor organization except where a primary objective of the Federal financial assis-
tance is to provide employment." Id.

332. 29 U.S.C. § 794(a)(2) (1982) provides: "The remedies, procedures, and rights set
forth in Title VI of the Civil Rights Act of 1964 shall be available to any person aggrieved
by any act or failure to act by any recipient of Federal assistance or Federal provider of such
assistance under section 794 of this title." Id.

333. 104 S. Ct. at 1255.
334. 747 F.2d 599 (11th Cir. 1984).
335. 29 U.S.C. § 793 (1982).
336. 747 F.2d at 603-04.
337. Id. at 604.
338. Id.
339. 104 S. Ct. 2924 (1984).
340. 421 U.S. 454 (1975).
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is the most appropriate one provided by state law.341 Since Johnson, trial
courts have applied a variety of state limitation periods, including, for
example, those governing actions for breach of contract,' or actions in
tort claims.3 4 3 In Burnett, the Court affirmed the Court of Appeals for the
Fourth Circuit and held that the state limitations period for court ac-
tions, not administrative procedures (i.e., the shorter period for filing ad-
ministrative complaints of discrimination), is to be used in an action
under the Civil Rights Acts of 1866 and 1871.3" The Court reasoned that
state periods are appropriate in federal actions only if they "take into
account the practicalities that are involved in litigating federal civil rights
claims and the policies that are analogous to the goals of the Civil Rights
Acts.1" 5

In Howard v. Roadway Express, Inc.,"6 the Eleventh Circuit applied
Georgia statutes of limitations rather than Alabama law to plaintiff's
claim for injunctive relief and back pay under 42 U.S.C. § 1981.", Even
though plaintiff initially filed his suit in Alabama, the court reasoned that
Georgia law should apply since Georgia was the forum state (the case had
been transferred to Georgia), and the events from which the case arose
occurred in Georgia." 8 In Howard, the court reversed the trial court's dis-
missal of plaintiff's Title VII suit under the equitable doctrine of
laches" ' Plaintiff had waited until the EEOC completed its investigation
and issued its right-to-sue letter (a period of five years after he filed his
charge of discrimination) to institute his suit.3 " According to the court,
Georgia's twenty-year statute of limitations governing "actions for the en-
forcement of rights accruing to individuals under statutes," was applica-
ble to plaintiff's claim for injunctive relief, while a two-year limitations
period "for the recovery of wages, overtime, or damages . . .accruing
under laws respecting the payment of wages and overtime" was applicable
to plaintiff's claim for back pay.8 "5

341. Id. at 462.
342. See White v. United Parcel Serv., 692 F.2d 1 (5th Cir. 1982); Tramble v. Converters

Ink Co., 343 F. Supp. 1350 (N.D. Ill. 1972).
343. See Guy v. Robbins & Myers, Inc., 8 Fair Empl. Prac. Cas. (BNA) 309 (W.D. Tenn.

1974).
344. 104 S. Ct. at 2933.
345. Id. at 2930.
346. 726 F.2d 1529 (11th Cir. 1984).
347. Id. at 1531.
348. Id. (citing Scarlett v. Seaboard Coast Line R.R., 676 F.2d 1043, 1054 (5th Cir. 1982)

(Unit B).
349. 726 F.2d at 1533.
350. Id. at 1531.
351. Id. at 1532 (quoting O.C.G.A. § 9-3-22 (Michie 1982)).
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B. Res Judicata

In Migra v. Warren School District Board of Education,3 5
2 the United

States Supreme Court adopted the view of seven other circuits 53 and
held that section 1983 does not override the doctrine of res judicata and
guarantee a plaintiff a right to proceed to judgment in state court on state
claims and then turn to a federal court for adjudication of federal
claims.8" The court held that in suits subsequently brought pursuant to
42 U.S.C. § 1983, a federal court must give a state court judgment the
same preclusive res judicata effect as would be given that judgment under
the law of the state in which the judgment was rendered.3 55

In Migra, plaintiff had been employed as a supervisor of elementary
education. She initially sued her school board employer and individual
members of the board in state court for breach of contract and wrongful
interference with her contract as a result of actions taken not to renew
her annual contracts 6s The state court ruled in her favor on the breach of
contract action, and subsequently dismissed her tort claim without
prejudice.3

6
7 She then filed an action in federal court raising various con-

stitutional issues which could have been raised (but were not) in her state
court action3" The district court granted summary judgment for defen-
dants and dismissed the complaint, and the United States Court of Ap-
peals for the Sixth Circuit affirmed.359 Plaintiff argued before the Su-
preme Court that res judicata should not apply to bar her federal claims
that had not been raised in state court, and that she should have been
able to take advantage of the expertise of the federal court. The Court
rejected these arguments, stating that the Federal Full Faith and Credit
Statute8 O did not permit their adoption.38s

352. 104 S. Ct. 892 (1984).
353. Nilsen v. City of Moss Point, 701 F.2d 556 (5th Cir. 1983); Isaac v. Schwartz, 706

F.2d 15 (Ist Cir. 1983); Castoff v. Brundage, 674 F.2d 531 (6th Cir.), cert. denied, 459 U.S.
928 (1982); Lee v. City of Peoria, 685 F.2d 196 (7th Cir. 1982); Robbins v. District Court,
592 F.2d 1015 (8th Cir.), cert. denied, 444 U.S. 852 (1979); Scoggin v. Schrunk, 522 F.2d 436
(9th Cir. 1975), cert. denied, 423 U.S. 1066 (1976); Spence v. Latting, 512 F.2d 93 (10th
Cir.), cert. denied, 423 U.S. 896 (1975).

354. 104 S. Ct. at 898.

355. Id.

356. Id. at 894-95.

357. Id. at 895.

358. Id.

359. Id.

360. 28 U.S.C. § 1738 (1982).

361. 104 S. Ct. at 898.
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C. Immunity

In Tuveson v. Florida Governor's Council on Indian Affairs, Inc.,' 2 the
court followed its previous decision in Fouche v. Jekyll Island-State
Park Authority,3" and held that the council was an agency of the State of
Florida, and thus, entitled to eleventh amendment immunity from suit in
federal court against a race discrimination claim under 42 U.S.C. §
1983.'" The court determined that since the state created the council to
advise the governor and other state agencies concerning Indian affairs,
the state legislature had treated the council as a state agency.3" Further-
more, a state court had previously declared the council a state agency.3
Based upon these facts,' the court found that the test for the immunity
had been satisfied." 7

The court also held that the council had not waived the eleventh
amendment immunity by registering as a not-for-profit corporation,$"
nor was the council estopped from raising the immunity defense by claim-
ing in state court that it was not a state agency.369

D. Remedies

In Wilson v. Taylor, 70 the court considered what damages for mental
and emotional distress were proper in a suit brought under 42 U.S.C. §
1983, by a police officer fired without procedural due process. The jury
had awarded plaintiff $100,000 for mental anguish and emotional distress
for each of two procedural due process violations, failure to give plaintiff
any formal notice of charges against him or an opportunity to respond to
the charges before he was terminated, and failure to notify plaintiff of the
formal hearing.3 7' The city's motion for a new trial on the ground that the
jury's determination of the amount of mental anguish and emotional dis-
tress damages was excessive was denied by the trial court.3 7

2

On appeal, the Eleventh Circuit held the award of $100,000 grossly ex-
cessive.3 7 3 The court emphasized the burden was on plaintiff to prove ac-

362. 734 F.2d 730 (11th Cir. 1984).
363. 713 F.2d 1518 (11th Cir. 1983).
364. 734 F.2d at 734.
365. Id. at 732-33.
366. Id. at 733.
367. Id. at 731.
368. Id. at 734.
369. Id. at 735.
370. 733 F.2d 1539 (11th Cir. 1984).
371. Id. at 1548.
372. Id.
373. Id. at 1549.
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tual damages.374 Plaintiff's testimony concerning his anger and frustra-
tion, according to the court, was an insufficient basis for the size of the
award. While the court did not explain how it placed a value on plaintiff's
actual damages, it found the proper award was $5,000 for each of the two
procedural violations31 The case was remanded to the trial court for a
$90,000 remittitur, or at the option of plaintiff, for a new trial on the
question of damages sustained from the procedural due process
violations.176

In Associated General Contractors v. Metropolitan Dade County,37 7 a
case of first impression, the court considered a constitutional challenge to
a local government's ordinance requiring that all county construction con-
tracts be reviewed to determine whether certain affirmative action mea-
sures would foster participation by black contractors and subcontractors.
Specifically, the ordinance authorized the county government to 'set
aside' such contracts for bidding solely among black prime contractors
and to require that a certain percentage of a contract's value be subcon-
tracted to black contractors.78 The ordinance was the result of studies
which concluded that race relations in the geographic area of the county
would continue to deteriorate unless remedial steps were taken to assist
the business opportunities of minorities.8 7

9

Under the authority of the ordinance, the county commission passed a
resolution requiring that the county's construction contract for a portion
of a mass transit system be set aside for bidding only by minority con-
tractors and requiring that fifty percent of the contract's dollar value be
awarded to black subcontractors. 80 Administrative procedures were es-
tablished providing for three levels of administrative review before a set-
aside or subcontractor goal would be approved. In the first step, the
county commission was required to make findings that the affirmative ac-
tion plan would be in the best interest of the county."' The affirmative
action program was also subject to periodic review and assessment aimed
at making sure that the program was still necessary to remedy the effects
of discrimination.

8 2

The trial court accepted the argument of plaintiff nonprofit corpora-
tions and trade associations that the set-aside provision of the ordinance

374. Id.
375. Id. at 1550.
376. Id. (citing Natco, Inc. v. Williams Bros. Eng'g Co., 489 F.2d 639 (5th Cir. 1974)).
377. 723 F.2d 846 (11th Cir.), cert. denied, 105 S. Ct. 220 (1984).
378. 723 F.2d at 848-49.
379. Id. at 848.
380. Id. at 849.
381. Id. at 853.
382. Id.
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violated the equal protection clause of the fourteenth amendment, but
rejected their contention that the fifty percent participation provision was
unconstitutional.18

The Eleventh Circuit held that the ordinance itself was constitutional
and that it was constitutionally applied to the mass transit contract. s"

The court relied almost exclusively on the Supreme Court's opinion in
Fullilove v. Klutznick,38

5 and did not adopt either a strict scrutiny or in-
termediate scrutiny test in deciding the constitutional issue. Instead, the
court considered the elements found to be important in Fullilove-to bal-
ance the legitimate objective of healing the effects of past discrimination
with the concerns that the means be "narrowly tailored" to the objec-
tive.' 6 The court reasoned that if the governmental body has the author-
ity to pass such affirmative action legislation, if adequate findings have
been made to insure that the legislation is aimed at remedying the pre-
sent effects of past discrimination, and if the use of such a program will
not extend beyond the point necessary to redress the problem, such legis-
lation will pass constitutional muster. 87 The court held that a "totality"
review, taking into consideration all county construction contracts, is an
appropriate means of determining whether an affirmative action program
or its application is narrowly drawn.38 According to the court all of these
elements were satisfied by the county in its ordinance, and in its applica-
tion to the mass transit contract.

383. Id. at 848.
384. Id. at 854.
385. 448 U.S. 448 (1980).
386. 723 F.2d at 851 (quoting Fu~lilove, 448 U.S. at 480).
387. 723 F.2d at 851-52.
388. Id. at 855.
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