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Thomas C. Marks, Jr.**

As was the case in last year's survey,' the focus this year is exclusively
on capital punishment, search and seizure, and police interrogation of
suspects. Most, but not all, cases in these categories were used.

I CAPITAL CASES

In a recent speech, Chief Judge John C. Godbold noted the volume of
capital cases coming before the Eleventh Circuit, approximately one per
week, and remarked: "It's a tough body of law and everyone is having to
learn it." 2 Examination of the Eleventh Circuit's decisions during the sur-
vey period suggest that the court itself has much to learn about the law
applicable in habeas corpus review of capital cases. In analyzing claims
concerning the capital sentencing process and the various actors in a capi-
tal trial, as well as in adjudicating the more general issues of constitu-
tional criminal procedure that arise in death cases, the Eleventh Circuit
has been somewhat insensitive to the requirements of the Constitution.

A. Capital Sentencing Process

In 1976, the Supreme Court found as a general matter that execution
was not cruel and unusual punishment if its imposition came after a sen-
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tencing process influenced by the consideration of aggravating and miti-
gating circumstances." In this process, legal questions may arise regarding
the definition and proof of both aggravation and mitigation. In addition,
a defendant may allege that a punishment not cruel and unusual in the-
ory will be cruel and unusual in practice. During the survey period, the
Eleventh Circuit considered all of these issues.

In recent years the court of appeals has faced numerous claims that
aggravating factors impermissible under state law had led to sentences of
death.4 In 1983, the Supreme Court greatly simplified the law in this area
by holding that only reliance on a constitutionally impermissible aggra-
vating factor would void a capital sentence.5 In a number of 1984 opin-
ions, the Eleventh Circuit was able to use these precedents to deny the
habeas corpus claims of death row inmates.6

During the survey period there was one finding of a constitutionally
impermissible aggravating factor. In Ritter v. Smith Jthe court of appeals
disapproved a portion of Alabama's death penalty statute which was later
repealed. That statute made the issuance of an advisory sentence of death
mandatory, whenever the jury found a defendant guilty of capital murder
and further required the judge to consider that advisory sentence in
choosing between death or life imprisonment without parole.s Relying on
the Supreme Court's disapproval of mandatory death penalty statutes,
the Ritter court criticized Alabama's mandatory aggravating factor be-
cause it "necessarily reflect[ed] a blurred consideration of guilt/innocence
and sentencing concerns" and "by definition [did] not reflect any individ-
ualized focus on the circumstances of the particular offense and the char-
acter and propensities of the offender."'

While the court of appeals properly rejected most of the other claims of
constitutionally impermissible aggravation," it should have paid greater

3. See Jurek v. Texas, 428 U.S. 262 (1976); Proffitt v. Florida, 428 U.S. 242 (1976);
Gregg v. Georgia, 428 U.S. 153 (1976).

4. See Batey & Marks, supra note 1, at 1144-47.
5. See Zant v. Stephens, 462 U.S. 862 (1983); Barclay v. Florida, 103 S. Ct. 3418 (1983).

See generally Weisberg, Deregulating Death, 1983 Sup. CT. REv. 305.
6. See Green v. Zant, 738 F.2d 1529, 1539-40 (11th Cir. 1984); Collins v. Francis, 728

F.2d 1322, 1342 (11th Cir. 1984); Alvord v. Wainwright, 725 F.2d 1282, 1284-86 (11th Cir.
1984); Moore v. Zant, 722 F.2d 640, 643-44 (11th Cir. 1983); Henry v. Wainwright, 721 F.2d
990, 993-95, 996 (5th Cir. 1983) (Unit B).

7. 726 F.2d 1505 (11th Cir.), cert. denied, 462 U.S. 1110 (1984).
8. 726 F.2d at 1513-19. The court rejected the contention that Alabama v. Evans, 461

U.S. 230 (1983) (per curiam), which vacated a stay of execution granted a defendant raising
the same claim, precluded consideration of the issue. 726 F.2d at 1510-13.

9. 726 F.2d at 1515, 1516 (citing Woodson v. North Carolina, 428 U.S. 280 (1976); Rob-
erts v. Louisiana, 428 U.S. 325 (1976)).

10. See Hitchcock v. Wainwright, 745 F.2d 1332, 1340-41 (11th Cir. 1984); Hall v. Wain-
wright, 733 F.2d 766, 774 (11th Cir. 1984); Davis v. Zant, 721 F.2d 1478, 1491 (11th Cir.
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heed to the argument of defendant in Moore v. Zant." At the sentencing
hearing, following Moore's conviction for the rape and murder of an eigh-
teen-year-old convenience store cashier, the father of the victim testified
that his daughter was an honor graduate from high school with a scholar-
ship to attend college, that she had been working to support her educa-
tion, and that she planned to be a nurse.12 Moore suggested that this tes-
timony "turned the sentencing proceeding into an arbitrary contest
between the characters of the victim and the defendant."1 3 The Eleventh
Circuit agreed that "such a proceeding would violate the commands of
Furman v. Georgia1

4 and its progeny."1' The Moore court avoided this
conclusion, however, by finding that the state had introduced the father's
testimony not to show that the murder was aggravated, but to disprove
the possibility that the victim had willingly participated in Moore's theft
from the convenience store.16 As Judge Kravitch's concurring and dissent-
ing opinion points out, this finding is faulty for two reasons: Moore
never contended that the cashier had assisted him, and the state in its
closing argument at the sentencing hearing asked the jury to compare the
testimony of the victim's father with the mitigation evidence offered by
the defendant.17 It, therefore, would have been better for the court to
conclude that the father's testimony invited the jury to sentence Moore
to death because of his victim's good character, an aggravating circum-
stance that is constitutionally impermissible because it leads to arbitrary
infliction of the death penalty.1

1983).
11. 722 F.2d 640 (11th Cir. 1983).
12. Id. at 644.
13. Id. at 645.
14. 408 U.S. 238 (1972).
15. 722 F.2d at 645-46. The court's conclusion is equivocal. Compare id. at 646 ("The

concern for avoiding arbitrariness naturally implies that imposing a death sentence on the
basis of the peculiar characteristics of persons involved--such as race, religion, class, or
wealth-is forbidden .... Any exploration into the character of the victim [i]s fraught
with constitutional danger.") with id. ("We are not prepared to hold that it violates the
Constitution for the jury to know who it was that was the victim of murder.") The opinion
reflects, but does not resolve, an apparent tension between the Supreme Court's death pen-
alty decisions and the movement for greater consideration in the criminal process of the
rights and interests of victims.

16. Id. at 644-45.
17. Id. at 651-52 (Kravitch, J., concurring in part and dissenting in part). The prosecutor

gave the jury the following reason for calling the victim's father: "I wanted you to find out
something about Teresa just as Carzell [Moore] related something about himself." Id. at
652.

18. "[Tjhe social value of the victim is precisely the sort of 'peculiar characteristic'
which, if emphasized, poses an intolerable risk of arbitrariness in the sentencing determina-
tion." Id. See also Cape v. Francis, 741 F.2d 1287 (11th Cir. 1984) (at sentencing hearing for
murder of 15-year-old girl, police officer testified: "[A) lot of times if you go to a death, it's
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The case of Godfrey v. Georgia's imposes another set of limits on ag-
gravating circumstances. An aggravating circumstance, both in statement
and in application, must be sufficiently specific to guide the discretion of
the sentencing authority2 0 During the survey period the Eleventh Circuit
denied several claims derived from Godfrey. While some of these deci-
sions were unremarkable," others were not.

In Francois v. Wainwright,"2 the prisoner argued that Florida's lan-
guage, finding aggravation when the murder was "especially heinous,
atrocious or cruel," violated the standards enunciated in Godfrey.2 3

Though the Florida courts have given this factor a remarkably broad in-
terpretation2 4 -including a finding that Francois' serial killing of robbery
victims constituted psychological torture of the later victims, thus render-
ing his crime "especially heinous, atrocious or cruel" 2 5-the Eleventh Cir-
cuit approved application of the factor in this and other cases involving
Florida death row inmates.2 6

The case of Tucker v. Zant27 presented a similar problem. The state
courts had ruled that Tucker's murder was aggravated by his contempo-
raneous commission of another capital felony, kidnapping with bodily in-
jury. The only bodily injury inflicted on the kidnapping victim was her
death, which was the basis for Tucker's murder conviction. Because sim-

an old person; they've lived a life. Karen did not. She was just a child." This testimony was
found relevant to aggravating factor that crime was "outrageously and wantonly vile, horri-
ble or inhuman." Id. at 1298-99.)

19. 446 U.S. 420 (1980).
20. The statutory language in Godfrey-requiring that the crime be "outrageously or

wantonly vile, horrible or inhuman in that it involved torture, depravity of mind, or an
aggravated battery to the victim," id. at 422-was constitutionally acceptable to the plural-
ity of the Supreme Court only so long as "aggravated battery to the victim" modified the
terms "vile," "horrible," "inhuman," "torture," and "depravity of mind;" without this modi-
fication, the latter terms would not adequately restrict the sentencer's discretion. Id. at 429-
33. Because Godfrey had committed no aggravated battery (other than the murders for
which he was convicted), a plurality of the Court disapproved his death sentence.

21. See Collins v. Francis, 728 F.2d 1322, 1342 (11th Cir. 1984); id. at 1352-55 (Tjoflat,
J., concurring specially); Drake v. Francis, 727 F.2d 990, 999-1000 (11th Cir. 1984); Moore v.
Zant, 722 F.2d 640, 647-48 (11th Cir. 1983); Henry v. Wainwright, 721 F.2d 990, 996 (5th
Cir. 1983) (Unit B).

22. 741 F.2d 1275 (11th Cir. 1984).
23. Id. at 1286.
24. See generally Mello, Florida's "Heinous, Atrocious or Cruel" Aggravating Circum-

stance: Narrowing the Class of Death-Eligible Cases Without Making it Smaller, 13
STT'rSON L. Rav. 523 (1984).

25. 741 F,2d at 1286. The Godfrey opinion itself questioned the use of psychological
torture as an aggravating factor. See Batey & Marks, supra note 1, at 1146-47.

26. 741 F,2d at 1286-87; Palmes v. Wainwright, 725 F.2d 1511, 1523-24 (11th Cir. 1984);
Henry v. Wainwright, 721 F.2d 990, 998 (5th Cir. 1983) (Unit B).

27. 724 F.2d 882 (11th Cir. 1984).
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pie kidnapping is not a capital felony in Georgia, and therefore, should
not constitute an aggravating circumstance, Tucker contended that the
state courts had not given an interpretation of the aggravating factor suf-
ficiently narrow to guide the sentencing discretion of the jury.2 Despite
the fact that the Georgia courts had rewritten that state's death penalty
statute making simple kidnapping an aggravating factor to murder, the
Eleventh Circuit approved the state courts' action, finding no violation of
Godfrey.

2 9

The court of appeals decided other issues relating to aggravation during
the survey period. Instructions to the sentencing jury need not indicate
that the defendant is presumed innocent of aggravating circumstances,
nor that the aggravating circumstances must be established beyond a rea-
sonable doubt2 0 Furthermore, oral notice of the aggravating factors to be
alleged at the sentencing hearing will satisfy the defendant's right to be
informed of the charges against him.2 1

The defendant's right to argue in mitigation at the sentencing hearing
generated a number of decisions in the Eleventh Circuit in 1984. In sev-
eral cases, the court of appeals reiterated its view that, while the sen-
tencer must consider the evidence presented in mitigation, there is no
requirement that the sentencer must be swayed by that evidence, no mat-
ter how powerful.2 Another set of cases evaluated the instructions to the
jury on mitigation. At a minimum the instructions must clearly inform
the jury that mitigating circumstances are reasons not to impose the
death penalty. 2 Though the jury should be informed that it may select
the lesser penalty even when there is aggravation and no mitigation, the
Eleventh Circuit does not require explicit instructions on this matter."
There is no right to a jury instruction calling attention to particular miti-
gating circumstances,23 but there is no constitutional error in an instruc-

28. Id. at 896.
29. Id. at 896-97.
30. Green v. Zant, 738 F.2d 1529, 1541-42 (11th Cir. 1984); Henry v. Wainwright, 721

F.2d 990, 995 (5th Cir. 1983) (Unit B), cert. denied, 104 S. Ct. 2374 (1984) (failure to give
reasonable doubt instruction found harmless error). See also Tucker v. Zant, 724 F.2d 882,
890-91 (11th Cir. 1984) (instruction to jury that they may 'recommend' for or against death
penalty upheld, despite fact that jury, not judge, has sentencing authority).

31. Bowden v. Francis, 733 F.2d 740, 750 (11th Cir. 1984).
32. See Hall v. Wainwright, 733 F.2d 766, 774-75 (11th Cir. 1984); Raulerson v. Wain-

wright, 732 F.2d 803, 806-08 (11th Cir. 1984); Palmes v. Wainwright, 725 F.2d 1511, 1523
(11th Cir. 1984); Moore v. Balkcom, 722 F.2d 629, 630 (11th Cir. 1983) (per curiam). The
Raulerson court did acknowledge the possibility that some circumstances could be so com-
pelling that they would be mitigating as a matter of law. 732 F.2d at 807 n.4.

33. Morgan v. Zant, 743 F.2d 775, 777-79 (11th Cir. 1984).
34. Collins v. Francis, 728 F.2d 1322, 1342-43 (11th Cir. 1984); Drake v. Francis, 727 F.2d

990, 1000 (11th Cir. 1984).
35. Tucker v. Zant, 724 F.2d 882, 892 (11th Cir. 1984).
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tion that specified some relevant mitigating circumstances, but not
others."

The defendant's right to present particular mitigating evidence was fre-
quently an issue before the Eleventh Circuit, but the court's treatment of
these claims was less than satisfactory. The opinions either blamed de-
fense counsel for failing to get the evidence in (though counsel's failures
never amount to ineffective assistance37 ), or summarily labeled the prof-
fered evidence cumulative or peripheral.3 Hitchcock v. Wainwright" is
the only decision on this question that does not fall into one of these two
categories. The court in Hitchcock wrestled with the fact that, under a
now-abandoned interpretation of Florida's death penalty statute, the de-
fendant could present evidence only of statutorily specified mitigating cir-
cumstances.' Hitchcock, who had evidence of nonstatutory mitigating
circumstances to present, was tried at a time when the subsequent change
in the law was not reasonably foreseeable.4 1 Over the dissent of Judge
Johnson, the majority of the court in Hitchcock found: "The record be-
lies the argument that. . . the presentation to the jury would have been
appreciably different had it not been for the possible confusion of peti-
tioner's attorney as to the law on mitigating circumstances.' 2

In addition to attacking the capital sentencing hearing, prisoners under
sentence of death have challenged appellate review in capital cases,43 ex-
ecutive clemency proceedings, 44 and executions themselves. 45 During the
survey period all such efforts have been unsuccessful. A similar lack of
success awaited death row inmates seeking to invoke the Supreme Court's
decision in Enmund v. Florida,'4 6 which conditioned execution on proof
that the defendant either had caused death or intended to cause death.47

During the survey period, the Eleventh Circuit rejected all such claims,

36. Moore v. Zant, 722 F.2d at 646-47.
37. Green v. Zant, 738 F.2d 1529, 1534-35 (11th Cir. 1984); Bowden v. Francis, 733 F.2d

740, 749-50 (11th Cir. 1984).
38. Songer v. Wainwright, 733 F.2d 788, 793 (11th Cir. 1984); Young v. Zant, 727 F.2d

1489, 1493 (11th Cir. 1984).
39. 745 F.2d 1332 (11th Cir. 1984).
40. Id. at 1334-37.
41. Id. at 1336.
42. Id. at 1337. But see id. at 1344-45 (Johnson, J., dissenting).
43. See Cape v. Francis, 741 F.2d 1287, 1302-03 (11th Cir. 1984); Collins v. Francis, 728

F.2d 1322, 1343 (11th Cir. 1984); Alvord v. Wainwright, 725 F.2d 1282, 1300-01 (11th Cir.
1984); Tucker v. Zant, 724 F.2d 882, 895-96 (11th Cir. 1984); Henry v. Wainwright, 721 F.2d
990, 997 (5th Cir. 1983) (Unit B).

44. Goode v. Wainwright, 731 F.2d 1482, 1483 (11th Cir. 1984); Smith v. Snow, 722 F.2d
630, 631-32 (11th Cir. 1983).

45. Sullivan v. Dugger, 721 F.2d 719, 720 (11th Cir. 1983).
46. 458 U.S. 782 (1982).
47. Id. at 797-801.
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finding evidence either of causation 48 or of intent. 9

The capital punishment system as a whole has also come under fire.
The primary ammunition used by critics of the death penalty is the sta-
tistical evidence that impermissible factors such as race have a significant
effect on imposition of the death penalty. Throughout the survey pe-
riod, the Eleventh Circuit pondered a challenge of Georgia's death pen-
alty on this ground.51 In both Georgia and Florida, capital defendants
who were not parties to this litigation sought to have their executions
delayed until the suit was resolved. Though two panels granted interim
relief to Florida prisoners,'5 the bulk of the decisions, regarding Florida
death row inmates, found the pendency of the Georgia cases irrelevant. 3

Far more surprising is the fact that the Eleventh Circuit denied relief to
all the Georgia capital prisoners who sought it." Though the court made
efforts to distinguish these cases from those directly raising the statistical
challenge to Georgia's death penalty, there is no blinking the fact that if
the system had been found unconstitutional, all sentences produced by it
would be suspect.'5

B. Participants in the Capital Process: Defense Attorneys, Prosecu-
tors, and Jurors

A capital trial exposes all its participants to heightened scrutiny. Dur-

48. Hitchcock v. Wainwright, 745 F.2d at 1340; Green v. Zant, 738 F.2d 1529, 1533-34
(11th Cir. 1984); Solomon v. Kemp, 735 F.2d 395, 404-05 (11th Cir. 1984); Drake v. Francis,
727 F.2d 990, 996-97 (11th Cir. 1984); Henry' v. Wainwright, 721 F.2d 990, 995 (5th Cir.
1983) (Unit B), cert. denied, 104 S. Ct. 2374 (1984).

49. Hall v. Wainwright, 733 F.2d 766, 771 (11th Cir. 1984). Hall's dubious conclusion,
that carrying a gun to a robbery adequately evidences intent to kill, is mitigated by the
court's alternate holding that the trial court gave adequate instructions on the required
finding of intent to kill. Id. at 772.

50. See McCleskey v. Kemp, 753 F.2d 877, 887-91 (11th Cir. 1985) (en banc) (describing
Baldus' study of Georgia's death penalty); see also Ford v. Strickland, 734 F.2d 538, 541 n.2
(11th Cir. 1984) (discussing Gross' and Mauro's study of Florida's death penalty).

51. See Batey & Marks, supra note 1, at 1149-50. In early 1985 the court rendered an en
banc decision rejecting the statistical evidence. McCleskey v. Kemp, 753 F.2d 877 (11th Cir.
1985) (en banc).

52. Ford v. Strickland, 734 F.2d 538, 540-43 (11th Cir. 1984); Adams v. Wainwright, 734
F.2d 511, 512-13 (11th Cir. 1984).

53. Hitchcock v. Wainwright, 745 F.2d at 1342; Smith v. Wainwright, 741 F.2d 1248,
1261 (11th Cir. 1984); Washington v. Wainwright, 737 F.2d 922, 923 (11th Cir. 1984) (per
curiam); Henry v. Wainwright, 721 F.2d 990, 997-98 (5th Cir. 1983) (Unit B), cert. denied,
104 S. Ct. 2374 (1984); Sullivan v. Wainwright, 721 F.2d 316, 318 (11th Cir. 1983).

54. See Solomon v. Kemp, 735 F.2d 395, 407 (11th Cir. 1984); Moore v. Zant, 734 F.2d
585, 599-600 (11th Cir. 1984); Stephens v. Kemp, 721 F.2d 1300, 1303 (11th Cir.), reh'g
denied, 722 F.2d 627 (11th Cir. 1983) (6-6 split on issuance of stay).

55. See Batey & Marks, supra note 1, at 1150-51.
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ing 1984, the Eleventh Circuit closely examined the work of attorneys
representing capital defendants and of prosecutors in capital trials. In ad-
dition, the court screened the qualifications of jurors in such trials. On
the whole, the court of appeals' standards were somewhat lax for judging
these actors in the capital process.

The claim most frequently asserted by capital defendants during the
survey period was the ineffective assistance of counsel. The vast majority
of these claims were unsuccessful." In the few cases finding ineffective
assistance, counsel's errors were either overwhelmingly evident in the
transcript of the trial,67 or fully confessed in a post-trial proceeding. 8 Not
all instances of obvious or admitted incompetence of counsel,5 9 however,
produced findings of ineffective assistance.

In several cases, the Eleventh Circuit refused to find ineffective assis-
tance of counsel even though it was patently obvious. Defendant in
Young u. Zant" complained that his trial attorney's drug use-he "took
'huge grey pills' during the trial"01-had affected his trial performance.
The lawyer, who was convicted of possession of marijuana soon after
Young's trial, admitted "that he had had a drug problem but that he felt
that it never interfered with his practice of law. ''62 The court of appeals

56. See, e.g., Morgan v. Zant, 743 F.2d 775, 780 (11th Cir. 1984); Cape v. Francis, 741
F.2d 1287, 1299-302 (11th Cir. 1984); Francois v. Wainwright, 741 F.2d 1275, 1284-86 (11th
Cir. 1984); Smith v. Wainwright, 741 F.2d 1248, 1259-61 (11th Cir. 1984); Jarrell v. Balkcom,
735 F.2d 1242, 1261 (11th Cir. 1984); Songer v. Wainwright, 733 F.2d 788, 790-91 (11th Cir.
1984); Bowden v. Francis, 733 F.2d 740, 757-60 (11th Cir. 1984); Raulerson v. Wainwright,
732 F.2d 803, 809-10 (11th Cir. 1984); Collins v. Francis, 728 F.2d 1322, 1346-49 (11th Cir.
1984); Palmes v. Wainwright, 725 F.2d 1511, 1521-23 (11th Cir. 1984); Tucker v. Francis, 723
F.2d 1504, 1516 (11th Cir. 1984); Moore v. Zant, 722 F.2d at 650; Davis v. Zant, 721 F.2d
1478, 1489-90 (11th Cir. 1983).

57. See Francis v. Spraggins, 720 F.2d 1190, 1193-95 (11th Cir. 1983) (after defendant
had testified that he was innocent, counsel conceded guilt in final argument to jury at close
of guilt/innocence phase of trial); cf. Smith v. Wainwright, 741 F.2d 1248, 1253-56 (11th Cir.
1984) (though ineffectiveness finding was based on several factors, court noted that "coun-
sel's closing statement at the penalty phase evidenced no reasonable strategy" Id. at 1255.).

58. House v. Balkcom, 725 F.2d 608, 614-20 (11th Cir.) (quoting extensively from testi-
mony of both trial counsels, court found numerous examples of ineffectiveness), cert. de-
nied, 105 S. Ct. 218 (1984).

59. During the survey period two capital defendants succeeded in asserting ineffective
assistance without the aid of obvious or confessed error. See Burger v. Zant, 741 F.2d 1274,
1274-75 (11th Cir. 1984) (per curiam) (remanding for evidentiary hearing in accordance with
Supreme Court mandate); Douglas v. Wainwright, 739 F.2d 531, 533 (11th Cir. 1984) (adher-
ing to previous decision after remand for reconsideration in light of intervening Supreme
Court decision).

60. 727 F.2d 1489 (11th Cir. 1984).
61. Id. at 1493.
62. Id. at 1492.



CRIMINAL PROCEDURE

found no constitutional violation. In Palmes v. Wainwright,s the court of
appeals reached a similar result. After a court had appointed the public
defender to represent Palmes, a murder suspect, the defender office made
no effort to contact its client for a week. During that week, Palmes con-
fessed.6 ' The Eleventh Circuit approved Palmes' conviction by resur-
recting the misfeasance-nonfeasance distinction: "[Slince no representa-
tion was undertaken, it could not have been ineffective.""s A third
example of overlooked but obvious error by counsel appears in Henry v.
Wainwright.s At Henry's sentencing hearing his lawyer failed to object
to the trial judge's instructions to the jury that they may consider aggra-
vating circumstances other than those specified in the Florida death pen-
alty statute. 7 While the Supreme Court later held that such an instruc-
tion does not violate federal law, it is a clear violation of state law." The
court of appeals denied Henry relief,69 assuming-incorrectly-that inef-
fective assistance exists only when counsel errs regarding federal constitu-
tional law.70

Frequently an accumulation of errors, rather than a single defect, will
evidence counsel's ineffective assistance. In 1984, the Eleventh Circuit re-
fused to accept this type of argument. In Green v. Zant," defense counsel
failed to adequately investigate the existence of evidence in mitigation;
failed to insure the introduction of mitigating evidence from one witness;
failed to request voir dire of a juror who was dismissed after the jury had
apparently deadlocked; and failed to force a proper inquiry when one of
the jurors renounced the verdict on being polled.7 2 The defendant's attor-
ney in Solomon v. Kemp73 did not attempt to conduct a ballistics exami-
nation prior to trial even though the only witnesses to the murder were
defendant and his cofelon, both of whom had recently fired weapons. The

63. 725 F.2d 1511 (11th Cir. 1984).
64. Id. at 1514-15.
65. Id. at 1520.
66. 721 F.2d 990 (5th Cir. 1983) (Unit B).
67. Id. at 995-96.
68. See id.
69. Id. at 996: "Given that the judge's reliance on the nonstatutory factor is constitu-

tional, we think it would be anomalous to hold the failure of Henry's counsel to object to the
charge to be unconstitutional assistance." Id. See also Morgan v. Zant, 743 F.2d 775, 780-81
(11th Cir. 1984) (no prejudice caused by appellate counsel who failed to file notice of appeal,
filed brief (with only five pages of argument) only after threat of sanctions, failed to attend
oral argument, and failed to file supplemental brief requested by the court); Tucker v. Zant,
724 F.2d 882, 892-94 (11th Cir. 1984) (no prejudice from failure to demand psychiatric ex-
amination despite evidence of depression and drug and alcohol abuse).

70. 721 F.2d at 996.
71. 738 F.2d 1529 (11th Cir. 1984).
72. Id. at 1535-38.
73. 735 F.2d 395 (11th Cir. 1984).
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attorney also did not adequately object to or seek a mistrial based on
highly prejudicial testimony from the victim's wife. Nor did he make a
thorough investigation of evidence of mitigating circumstances. Finally,
Solomon's attorney did not respond to the trial judge's request to check
the sentencing report for factual inaccuracies. 74 Counsel for the prisoner
in Aluord v. Wainwright"' ignored his client's long history of mental ill-
ness, which could have been used to establish an insanity defense or to
develop more effective arguments in mitigation.7s The Eleventh Circuit
found no constitutional violation in these cases.

In a smaller number of cases in the survey period, the court of appeals
should have found ineffective assistance based on counsel's confession of
error. For example, in Raulerson v. Wainwright,77 the defense attorney at
the prisoner's second sentencing hearing later testified that he was, in the
words of the court of appeals, "wholly unprepared" and "too exhausted to
present a final argument; 7' nevertheless, the Eleventh Circuit found that
counsel had not been ineffective. 79 Another 1984 case raised a similar
question, but the court denied relief on other grounds.8

In other cases dealing with the right to counsel, a divided court of ap-
peals, sitting en banc, found no constitutional violation in the state's fail-
ing to provide the defendant an adequate opportunity to replace ap-

74. Id. at 401-04.
75. 725 F.2d 1282 (11th Cir. 1984).
76. Id. at 1286-89; see id. at 1289-91 (no prejudice from errors at sentencing hearing);

see also id. at 1292 (defendant attempted to discharge counsel at trial and represent him-
self). Alvord also complained that counsel on appeal was ineffective, id. at 1291-94, but this
argument was unsuccessful was well.

77. 732 F.2d 803 (11th Cir. 1984).
78. Id. at 810.
79. Id.
80. Moore v. Zant, 734 F.2d 585 (11th Cir. 1984) (claim denied because of abuse of writ,

see infra text accompanying note 142). The Moore court expressed some exasperation with
this tactic:

The Court is troubled by the virtually automatic claim ... to ineffective assis-
tance of counsel. Since this petition was filed, both habeas counsel have submitted
affidavits emphasizing their personal difficulties at the time of the earlier habeas
petitions .... Attorneys have turned against themselves as well as each other
.... The claim itself becomes suspect with each instance of overuse.

734 F.2d at 600. While this concern is understandable, such expressions should be avoided,
lest they deter counsel from vigorously representing their clients before the federal courts.
The Eleventh Circuit should also avoid criticizing lawyers who question the competence of
those who have previously represented their clients. See, e.g., Stephens v. Kemp, 721 F.2d
1300 (11th Cir. 1983): "The allegations in this case... were made without even the most
superficial inquiry and without any substantial evidence. In our view wholly unsupported
attacks on the competency and effectiveness of prior counsel will not be tolerated." Id. at
1304 n.2.
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pointed counsel with the counsel of his choice.6 ' In Raulerson, the
Eleventh Circuit found no violation of the right to represent oneself when
defendant asserted the right to represent himself after being denied per-
mission to proceed as cocounsel.8 The trial judge then allowed defendant
to act as cocounsel but later changed his mind. Defendant, however, did
not reassert his right to self-representation until after his conviction."
Finally, in two cases the court upheld the state's refusal to provide an
indigent defendant with the services of an expert witness." 8

The work of prosecutors in capital cases also attracted the attention of
the Eleventh Circuit during the survey period. The majority of these
cases focused on the prosecutor's closing argument during the sentencing
phase of the trial.8 In Tucker v. Francis" and Tucker v. Zant87 (cases
involving different Georgia defendants), the court of appeals found
prosecutorial misconduct and provided a partial catalogue of the forms of
such misconduct: (1) The "Standard Prison Guard Argument"88 that
the defendant, if not executed, might kill one of those supervising his
incarceration;89 (2) the similar argument that those imprisoned with the
defendant will also be in mortal danger;" (3) the contention that a parole
board might someday release an individual sentenced to life imprison-
ment;" (4) the claim that execution is less costly to the state than life
imprisonment; 2 (5) the assertion of the prosecutor's personal opinions re-
garding the propriety of execution;'" and (6) the allegation of crimes un-

81. Birt v. Montgomery, 725 F.2d 587, 591-96 (11th Cir.) (en banc), cert. denied, 105 S.
Ct. 232 (1984). Birt also claimed that appointed counsel rendered ineffective assistance, but
the court of appeals rejected this claim as well. 725 F.2d at 597-601. Three members of the
court dissented.

82. 732 F.2d at 808-09. See id. at 813-14 (Tuttle, J., concurring in part and dissenting in
part).

83. Id.
84. Bowden v. Francis, 733 F.2d 740, 748-49 (11th Cir. 1984); Moore v. Zant, 722 F.2d

640, 648-49 (11th Cir. 1983).
85. One capital case, Hall v. Wainwright, 733 F.2d 766, 773-74 (11th Cir. 1984), rejected

a claim of prosecutorial misconduct during closing argument at the guilt/innocence phase.
Another decision approved the questionable practice of allowing a special prosecutor (a law-
yer retained by the victim's family, who also appeared as a witness for the state) to partici-
pate in the trial and to make final argument to the jury. Jarrell v. Balkcom, 735 F.2d 1242,
1260 (11th Cir. 1984).

86. 723 F.2d 1504 (11th Cir. 1984).
87. 724 F.2d 882 (11th Cir. 1984).
88. 723 F.2d at 1506.
89. 724 F.2d at 889-901; 723 F.2d at 1506-07.
90. 724 F.2d at 889-901; 723 YF.2d at 1507.
91. 723 F.2d at 1508.
92. 724 F.2d at 890.
93. Id. at 889.
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proved in the record before the sentencing jury." The essence of these
holdings is that the prosecutor's final argument regarding sentencing
should not be couched in "emotional and bombastic terms."' " In two
other 1984 cases, the Eleventh Circuit held that a prosecutor could not
avoid this limitation by the ruse of addressing his remarks to the trial
court in the presence of the jury."

In several cases during the survey period, the court of appeals rejected
claims of prosecutorial misconduct, typically finding the prosecutor's tac-
tics "questionable [but] not unconstitutional.' 7 One decision in which
the court arguably erred in finding no constitutional violation was Solo-
mon v. Kemp." The prosecutor, in expressing his personal opiriion that
death was the appropriate punishment, repeatedly emphasized the special
expertise of prosecutors in making this decision and, thus, invited the
jury to substitute his opinion for their own.". Other dubious decisions ap-
proved arguments based on the much-contested validity of capital pun-
ishment as a general deterrent to crime,100 as well as emotional pleas for
justice for the victim and the victim's family. 01

On related issues of prosecutorial misconduct, the Eleventh Circuit re-
jected arguments of knowing use of perjured testimony in capital cases,
even when the state, after successfully prosecuting one defendant on the
theory that he was the actual killer, used that defendant's testimony to
prove that his cofelon was the actual killer."" In 1984, the court of ap-
peals, however, did find one possible violation in a capital case of the
prosecutor's duty to disclose exculpatory evidence and remanded the case

94. 723 F.2d at 1507-08.
95. 724 F.2d at 889.
96. Potts v. Zant, 734 F.2d 526, 535-37 (11th Cir. 1984); Drake v. Francis, 727 F.2d 990,

995-96 (11th Cir. 1984). The Drake decision was later vacated pending rehearing en banc.
See Potts, 734 F.2d at 536.

97. Hall v. Wainwright, 733 F.2d 766, 774 (11th Cir. 1984).
98. 735 F.2d 395 (11th Cir. 1984).
99. Id. at 405-06; see, e.g., id. at 405 n.6:

Am I really justified in asking for the death penalty and am I really doing what is
just? IT]hat issue I struggle with every day on my job. The teachers and the phi-
losophers and the sociologists that you all hear that are so vocal for or against the
death penalty, they are looking at it abstractly. I have to deal with it every single
day. I am the person who has to ask you to take another life in the interest of
justice. And it doesn't bother me at all in this case.

Id.
100. Collins v. Francis, 728 F.2d 1322, 1338-41 (11th Cir. 19S4); Moore v. Zant, 722 F.2d

at 648; see id. at 653 (Kravitch, J., concurring in part and dissenting in part).
101. Washington v. Wainwright, 737 F.2d 922, 923-25 (11th Cir. 1984); Moore v. Zant,

722 F.2d at 648; see id. at 653 (Kravitch, J., concurring in part and dissenting in part).
102. Drake v. Francis, 727 F.2d 990, 994-95 (11th Cir. 1984). See also Moore v. Zant, 722

F.2d at 650.
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for an evidentiary hearing on this and other matters. 10 3

During the survey period claims of judicial misconduct in capital cases
rarely occupied the time of the Eleventh Circuit. The court of appeals
summarily rejected claims that trial judges should have disqualified
themselves, 1" as well as the claim that the trial judge "took less than full
responsibility for his sentencing decision."'' 0

The Eleventh Circuit decided a number of issues regarding the selec-
tion of jurors in capital cases. The bulk of these cases dealt with the ap-
plication of Witherspoon v. Illinois,'" a 1968 Supreme Court decision
limiting the disqualification of jurors opposed to capital punishment. The
court of appeals denied all but one of the Witherspoon-based claims
presented by capital defendants. 07 The United States Supreme Court
later sanctioned this course of action by its early 1985 decision in Wain-
wright v. Witt,'08 which significantly lowered the standards for juror dis-
qualification in capital cases. Regarding the one 1984 Eleventh Circuit
Court of Appeals decision finding an improper juror disqualification,'0"
the Supreme Court in Witt specifically questioned the soundness of this
holding in light of the Court's subsequent modification of the Wither-
spoon standards. 10 In other matters relating to juror disqualification, the
Eleventh Circuit anticipated the spirit of Witt by finding no constitu-
tional violations in questioning jurors as a group regarding their attitudes
toward capital punishment,"' and in dismissing a juror (without ques-
tioning) because of her hysterical outburst during the sentencing deliber-
ations. The juror was one of two holdouts against the death penalty and
desired to continue serving on the jury."2

Defendants with other claims regarding their juries fared better before

103. Smith v. Wainwright, 741 F.2d 1248, 1256-57 (11th Cir. 1984). See also Jarrell v.
Balkom, 735 F.2d 1242, 1257-58 (11th Cir. 1984) (finding no constitutional violation).

104. Jarrell v. Balkcom, 735 F.2d 1242, 1258-59 (11th Cir. 1984) (judge previously prose-
cuted defendant for unrelated crime); Davis v. Zant, 721 F.2d 1478, 1491 (11th Cir. 1983)
(judge had presided at defendant's previous sentencing hearing).

105. Moore v. Zant, 734 F.2d at 600.
106. 391 U.S. 510 (1968).
107. See Green v. Zant, 738 F.2d at 1534; Solomon v. Kemp, 735 F.2d 406-07; Collins v.

Francis, 728 F.2d 1322, 1337-38 (11th Cir. 1984); McCorquodale v. Balkcom, 721 F.2d 1493,
1499-502 (11th Cir. 1983) (en banc); Davis v. Zant, 721 F.2d 1478, 1486-88 (11th Cir. 1983).

108. 105 S. Ct. 844 (1985).
109. Darden v. Wainwright, 725 F.2d 1526, 1528-32 (11th Cir.) (en banc), cert. denied,

104 S. Ct. 2688 (1984).
110. See 105 S. Ct. at 854-55.
111. McCorquodale v. Balkcom, 721 F.2d 1493, 1495-99 (11th Cir. 1983) (en banc).
112. Green v. Zant, 738 F.2d at 1531-33. In 1984, the court of appeals also rejected the

claim that judges in Florida capital cases should not disqualify jurors with scruples against
the death penalty, because Florida law gives final sentencing authority to the judge and not
the jury. In re Shriner, 735 F.2d 1236, 1241 (11th Cir. 1984).
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the Eleventh Circuit during the survey period. The court of appeals.
granted relief to capital defendants alleging the underrepresentation of
various groups-women and blacks in one case115 and young adults in an-
other' 14-in the panels from which their juries were selected.'" The Elev-
enth Circuit also remanded for an evidentiary hearing one defendant's
claim that the prosecution had systematically used its peremptory chal-
lenges to remove blacks from juries in criminal cases.""

C. Other Issues in Capital Cases

In addition to decisions discussed elsewhere in this survey,117 many of
the capital cases decided by the Eleventh Circuit during the survey pe-
riod treated issues of constitutional criminal procedure applicable to all
trials, capital or noncapital. In disposing of these issues, the court of ap-
peals failed to show much sensitivity to the fact that a life was at stake.

One evident example of this failure is Hitchcock v. Wainwright,"'
when the court approved a death sentence imposed after the defendant
had refused to plead guilty in exchange for a life sentence."' While this
holding accords with the generally applicable law of plea bargaining,1 2 0 it

fails to consider what dissenting Judge Johnson called "the unique power
of the death penalty to coerce guilty pleas and thus chill the exercise of
the constitutionally protected right to trial by jury."'1 2' The decision in
Green v. Zant' 2

2 is similarly defective: Green failed to apply collateral
estoppel to bar the presentation of aggravating circumstances that a pre-

113. Davis v. Zant, 721 F.2d 1478, 1481-86 (11th Cir. 1983).
114. Willis v. Zant, 720 F.2d 1212, 1215-17 (11th Cir. 1983) (remanded for evidentiary

hearing), cert. denied, 104 S. Ct. 3546 (1984).
115. In a related decision, the court of appeals determined not to apply Taylor v. Louisi-

ana, 419 U.S. 522 (1975), which recognized the constitutional right to a jury selected from a
fair cross-section of the community, to a case in which an unconstitutionally selected grand
jury had acted prior to the effective date of Taylor but the defendant's trial and appeal
occurred after that effective date. Young v. Zant, 727 F.2d at 1490-91.

116. Willis v. Zant, 720 F.2d 1212, 1217-21 (11th Cir. 1983).
117. See generally infra text accompanying notes 310-66. Worthy of special emphasis is

the patently incorrect interpretation of Massiah v. United States, 377 U.S. 201 (1964), found
in Palmes v. Wainwright, 725 F.2d at 1519-20 (Massiah not applicable to overt interroga-
tion-a holding squarely in conflict with Brewer v. Williams, 430 U.S. 387 (1977)).

118. 745 F.2d 1332 (11th Cir. 1984).
119. Id. at 1338-40.
120. See Bordenkircher v. Hayes, 434 U.S. 357 (1978).
121. 745 F.2d at 1347 (Johnson, J., dissenting) (citing United States v. Jackson, 390 U.S.

570 (1968) (statute may not specify life imprisonment as maximum penalty after guilty plea
and death as maximum penalty after trial)). Of course, a different result in Hitchcock--one
disallowing plea bargaining with regard to the death penalty-might lead to worse outcomes
for many capital defendants.

122. 738 F.2d 1529 (11th Cir. 1984).
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vious sentencing jury had refused to find,123 despite Supreme Court pre-
cedent indicating that special rules of constitutional collateral estoppel
should apply in capital cases.13' An exception to this trend is the decision
of Strickland v. Francis.12 5 Defendant Strickland overcame a finding of
competence to stand trial because the evidence offered at the competency
hearing "clearly and unambiguously showed that Strickland was unable
to understand the nature of the proceedings against him and participate
meaningfully in his defense."' " It is doubtful that the Eleventh Circuit
would have been as willing to reevaluate the evidence on incompetence in
a noncapital case.

In applying the various constitutional limitations on the state's intro-
duction of evidence, the court of appeals again used rather low standards.
The court found no constitutional violation in the testimony of a witness
whose name was not disclosed to the defense and who heard the testi-
mony of other witnesses prior to her own testimony, both of which consti-
tuted violations of state law. 127 The court of appeals also found no consti-
tutional violation in the introduction of evidence of other uncharged
crimes by the defendant;2s in the introduction of the "dessicated remains
of the [victim's] ear and other fragments of bone and skin" as exhibits;'
and in the admission as hearsay of a cofelon's statement that he had com-
mitted rape-murders before.'se This particular use of hearsay survived
challenge on both due process and confrontation clause grounds,131 as did
the prosecution's use of an otherwise inadmissible statement by a code-
fendant to impeach the testimony of the defendant.'" Only the defen-
dant's generalized right to confrontation-that is, his right to be present
at all proceedings-found vindication before the Eleventh Circuit in 1984.

123. Id. at 1540-41. See also Potts v. Zant, 734 F.2d 526, 530-32 (11th Cir. 1984) (kid-
napping with bodily injury and murder not same offense for double jeopardy purposes, even
though wound causing death was sole bodily injury suffered by victim).

124. See Bullington v. Missouri, 451 U.S. 430 (1981) (jury sentence of life imprisonment
bars state from seeking death penalty at resentencing).

125. 738 F.2d 1542 (11th Cir. 1984).
126. Id. at 1551. But see Bowden v. Francis, 733 F.2d 740, 746-47 (11th Cir. 1984) (no

constitutional violation in failure to hold competency hearing); Alvord v. Wainwright, 725
F.2d at 1294-98 (competency hearing found constitutionally adequate).

127. Smith v. Wainwright, 741 F.2d 1248, 1258 (11th Cir. 1984). See also id. at 1257 (no
constitutional violation in use of death penalty to coerce testimony of cofelon).

128. Id. at 1257-58; Hall v. Wainwright, 733 F.2d 766, 769-70 (11th Cir. 1984).
129. Green v. Zant, 738 F.2d at 1538.
130. Collins v. Francis, 728 F.2d 1322, 1336-37 (11th Cir. 1984). See also id. at 1337 (no

constitutional violation in admission as hearsay of defendant's acknowledgment of previous
homicide).

131. Id. at 1334-36.
132. Bowden v. Francis, 733 F.2d 740, 750-57 (11th Cir. 1984).
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The court in Hall v. Wainwright1" required an evidentiary hearing to
determine the circumstances of defendant's absence from various por-
tions of his trial.'"

During the survey period capital defendants frequently complained
that the instructions given to the juries that convicted them impermissi-
bly shifted the burden of persuasion on various elements of the offenses
charged against them.1" In the bulk of these cases, the Eleventh Circuit
found that any defect in specific instructions was cured by consideration
of the instructions as a whole.'" Only in Franklin v. Francis'37 did the
court of appeals find an unambiguous shifting of the burden of persuasion
to the defendant.1 " The court of appeals was able to avoid consideration
of a few claims of impermissible burden-shifting instructions by finding
the alleged error constitutionally harmless.139 These were not the only in-
stances of use of the harmless error doctrine in capital cases,"40 a tactic of
remarkable callousness when a life hangs in the balance.

In addition to harmless error, the court of appeals during 1984 em-
ployed other doctrines that precluded consideration of the merits of
claims of capital prisoners. The court frequently invoked the doctrine of
procedural default,1 41 and the relatively new concept of abuse of the writ
of habeas corpus.1 43 Perhaps the most striking aspect of habeas corpus

133. 733 F.2d 766 (11th Cir. 1984).
134. Id. at 775-76. On the related issue of the right to a public trial, see Douglas v.

Wainwright, 739 F.2d 531, 532-33 (11th Cir. 1984).
135. On the related question of failure to instruct on lesser included offenses, see Ritter

v. Smith, 726 F.2d 1505, 1508-10 (11th Cir. 1984).
136. See, e.g., Potts v. Zant, 734 F.2d 526, 534 (11th Cir. 1984): "We conclude that, for

a variety of reasons, the overall effect of the charge delivered here was such that it is un-
likely that a reasonable juror would have given these presumptions conclusive or persuasion-
shifting effect." See also Jarrell v. Balkcom, 735 F.2d 1242, 1255-57 (11th Cir. 1984); Collins
v. Francis, 728 F.2d 1322, 1329-30 (11th Cir. 1984); Drake v. Francis, 727 F.2d 990, 997-99
(11th Cir. 1984); Tucker v. Francis, 723 F.2d at 1516-17; Davis v. Zant, 721 F.2d 1478, 1488
(11th Cir. 1983).

137. 720 F.2d 1206 (11th Cir. 1983), af'd, 105 S. Ct. 1965 (1985).
138. 720 F.2d at 1208-12.
139. See Jarrell v. Balkcom, 735 F.2d 1242, 1257 (11th Cir. 1984); Collins v. Francis, 728

F.2d 1322, 1330-31 (11th Cir. 1984), cert. denied, 105 S. Ct. 361 (1985).
140. See, e.g., Cape v. Francis, 741 F.2d 1287, 1294-97 (11th Cir. 1984) (finding harmless

error in admission of psychiatric testimony gained in violation of defendant's privilege
against self-incrimination).

141. See Francois v. Wainwright, 742 F.2d at 1278-84; Jarrell v. Balkcom, 735 F.2d 1242,
1259 (11th Cir. 1984); Palmes v. Wainwright, 725 F.2d 1511, 1524-26 (11th Cir. 1984); Birt v.
Montgomery, 725 F.2d 587, 597 (11th Cir. 1984) (en banc); Sullivan v. Wainwright, 721 F.2d
316, 318 (11th Cir. 1983). But see Hall v. Wainwright, 733 F.2d at 777-78 (remanding for
hearing on procedural default); Francis v. Spraggins, 720 F.2d 1190, 1191-93 (11th Cir. 1983)
(rejecting claim of procedural default).

142. See Henry v. Wainwright, 743 F.2d at 762; Dobbert v. Wainwright, 742 F.2d 1274
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law 14 during the survey period was the court of appeals' repeated asser-
tion that recantation by a prosecution witness is not a basis for habeas
corpus relief, apparently regardless of how much the state's case relied on
the testimony of that witness. 14

4

II. SEARCHES AND SEIZURES

In Ball v. Georgia,14
5 the court described an organized approach to

fourth amendment claims.

Two requirements must be met before a person may successfully prevail
on a fourth amendment claim. First, the party asserting his fourth
amendment rights must establish that a search and seizure occurred of
his person, house, papers, or effects, and that the search was conducted
by an agent of the government; stated differently, there must be an inva-
sion of the claimant's reasonable expectation of privacy. Second, the
claimant must establish that the challenged search and seizure was "un-
reasonable," because all searches and seizures are not proscribed by the
fourth amendment. Both of the aforementioned requirements are sepa-
rate and distinct, and both must be met before a violation of an individ-
ual's rights guaranteed by the fourth amendment can occur. 146

While one might quibble with good reason about the use of the con-
junctive 'and' rather than the disjunctive 'or' in the second sentence, this
statement generally describes the approach that should be taken in ana-

(11th Cir. 1984); Stanley v. Kemp, 737 F.2d 921, 922 (11th Cir. 1984); In re Shriner, 735
F.2d 1236, 1240-41 (11th Cir. 1984); Moore v. Zant, 734 F.2d at 589-92, 597-98; Goode v.
Wainwright, 731 F.2d 1482, 1483-84 (11th Cir. 1984); Stephens v. Kemp, 721 F.2d 1300,
1302-03 (11th Cir. 1983). But see Ford v. Strickland, 734 F.2d 538, 539-40 (11th Cir. 1984)
(finding no abuse); Potts v. Zant, 734 F.2d 526, 529 (11th Cir. 1984) (finding no abuse).

143. Other issues of habeas corpus law adjudicated during the survey period include the
right to an evidentiary hearing, see Cape v. Francis, 741 F.2d 1287, 1303-04 (11th Cir. 1984);
Hall v. Wainwright, 733 F.2d at 776-77; Raulerson v. Wainwright, 732 F.2d at 811-13; Col-
lins v. Francis, 728 F.2d 1322, 1344-46 (11th Cir. 1984); Birt v. Montgomery, 725 F.2d 587,
590-91 (11th Cir. 1984) (en banc); Tucker v. Zant, 724 F.2d at 898; Moore v. Zant, 722 F.2d
at 649-50; for exhaustion of available state remedies, see Arango v. Wainwright, 739 F.2d
529, 530-31 (11th Cir. 1984), cert. denied, 105 S. Ct. 811 (1985); Darden v. Wainwright, 725
F.2d 1526, 1533-44 (11th Cir. 1984) (Tjoflat, J., dissenting); for the availability of a stay
pending appeal of denial of habeas corpus relief, see Smith v. Wainwright, 737 F.2d 1036,
1036-37 (11th Cir. 1984); concerning proper procedures for considering habeas corpus peti-
tions containing multiple claims for relief, see Blake v. Zant, 737 F.2d 925, 926-29 (11th Cir.
1984); and for determination of the law of the case in a habeas corpus proceeding, see West-
brook v. Zant, 743 F.2d 764, 769-73 (lth Cir. 1984).

144. See Dobbert v. Wainwright, 742 F.2d 1274 (11th Cir. 1984); Smith v. Wainwright,
742 F.2d 1248, 1257 (11th Cir. 1984); Drake v. Francis, 727 F.2d 990,993-94 (11th Cir. 1984).

145. 733 F.2d 1557 (11th Cir. 1984).
146. Id. at 1559-60 (quoting Elkins v. United States, 364 U.S. 206, 222 (1960) (citations

omitted)).
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lyzing fourth amendment issues and that will be used in surveying the
Eleventh Circuit's fourth amendment opinions.

A. Reasonable Expectation of Privacy

Standing

The criteria for determining 'standing'14 7 is probably best described as
the existence of a legitimate expectation of privacy in the place
searched. s48 Although this question is one of "substantive fourth amend-
ment law,"149 if a person moving to suppress evidence on the basis of a
fourth amendment violation (who has the burden of establishing his own
standing'S5), fails to allege the factual basis for that standing, "[tihe con-
cepts of due process do not require that [such] a defendant ... be af-
forded a pretrial hearing on his motion.'" 5"

The existence of standing in one claiming violation of his fourth
amendment rights is "one of fact."1 52 Thus, in United States v. Torres, ' 53

147. Although disapproved in Rakas v. Illinois, 439 U.S. 128 (1978), the term continues
to be used. See, eg., United States v. Garcia, 741 F.2d 363 (11th Cir. 1984). But see United
States v. Brown, 731 F.2d 1491 (11th Cir. 1984). The term is excellent shorthand for the
whole concept of a person's right to complain of fourth amendment violations, as long as the
Rakas objection is recognized. See id. at 1495.

148. See, e.g., United States v. Brown, 731 F.2d 1491, 1495 (11th Cir. 1984). One also
sees the threshold described as "whether the defendant had a legitimate expectation of pri-
vacy in the premises searched or the property seized." United States v. Sneed, 732 F.2d 886,
888 (11th Cir. 1984) (emphasis supplied). See also United States v. Rackley, 742 F.2d 1266,
1270 (11th Cir. 1984). This opinion was substituted for the one in 724 F.2d 1463 (11th Cir.
1984), which was withdrawn by the court. See Rackley, 742 F.2d at 1267 n.1. Brown cor-
rectly suggests that the original understanding of interest in either the place searched or the
property seized was changed by United States v. Salvucci, 448 U.S. 83 (1980), so that the
interest of the one claiming standing in the item seized became merely one element in deter-
mining the requisite degree of interest in the place searched. "[Ownership of the object
seized is a factor to be considered in determining whether the defendant had a reasonable
expectation of privacy that was invaded by the search or seizure. . . ." Brown, 731 F.2d at
1495 (citing Salvucci among other cases). The Brown discussion of this problem is excellent.

149. United States v. Brown, 731 F.2d 1491, 1495 (11th Cir. 1984).
150. Ball v. Georgia, 733 F.2d 1557 (11th Cir. 1984). The defendant must establish all

the elements set out in Ball. See supra text accompanying notes 145-46. 733 F.2d at 1560
(citing United States v. Bachner, 706 F.2d 1121, 1125 (11th Cir. 1983)).

151. United States v. Sneed, 732 F.2d 886, 888 (11th Cir. 1984). Thus, where the defen-
dant failed to allege any facts that would suggest a reasonable privacy interest in the place
searched or even to allege the existence of such a privacy expectation in the face of what
amounted to a suggestion by the trial judge that he do so, no evidentiary hearing on the
defendant's motion to suppress was required.

152. United States v. Brown, 731 F.2d 1491, 1495 (11th Cir. 1984) (citing two United
States Supreme Court cases for this proposition).

153. 741 F.2d 1323 (11th Cir. 1984). The appellate path of this case is a survey author's
nightmare. In its first appearance in the FEDERAL REPORTER (705 F.2d 1287 (11th Cir. 1983);
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although it first appeared that the district court had erred in finding that
defendants lacked standing, after studying the district judge's Order on
Remand, the court of appeals found it "clear that the district court's rul-
ing did not rest on the conclusion that the situation described by appel-
lants, if found in fact, would not support a legitimate expectation of pri-
vacy. Rather, the court based its ruling on its finding that evidence
introduced by appellants was unworthy of belief."1 Having found "am-
ple support for (the district court's] credibility determination," the court
of appeals "accept[ed]... the conclusion that appellants failed to estab-
lish the requisite expectation of privacy." 155

The law in standing cases concerning persons who are guests in the
place searched remains uncertain. In United States v. Rackley, " defen-
dant Rackley had a key to the dwelling in question and had stayed there
"several times"1 57 during the month prior to the month of the search. The
court considered these facts to be insufficient to establish Rackley's
standing under the circumstances. The court found it significant that
Rackley had not recently stayed in the house and had never kept a full
wardrobe there.' " This factor apparently placed any legitimate expecta-
tion of privacy by him in doubt. 1" To reach this conclusion, the court
relied at least in part on United States v. Meyer'" and United States v.

see Batey & Marks, supra note 1, at 1155-56 n.125), a panel of the Eleventh Circuit reversed
the finding of the district court that defendants had no standing. At 718 F.2d 998 (11th Cir.
1983), the submission of the case to the Eleventh Circuit, en banc, was vacated; but the
vacation of the panel opinion remained in force, and the case was remanded to the panel At
720 F.2d 1507 (11th Cir. 1983), the panel remanded the standing issue to the district court
because that court had "failed to make findings of fact sufficiently specific to enable the
panel to properly review its conclusion of law." Id. at 1510.

154. 741 F.2d at 1324.
155. Id. at 1325.
156. 742 F.2d 1266 (11th Cir. 1984). This opinion was substituted for the one at 724 F.2d

1463 (11th Cir. 1984), which was withdrawn by the court. 742 F.2d at 1267 n.1. See also
United States v. Garcia, 741 F.2d 363, 366 (11th Cir. 1984) (even though person claiming
standing was actually "[o]n the day of arrest... in control of the premises searched ... ,
had invited at least two of those present and ... answered the phone ... [hie used [the
premises in question] by appointment only and stored no personal belonging there [and] his
contacts with the apartment ... were not regular or personal enough to establish an expec-
tation of privacy"). This reasoning suggests that for a legitimate expectation of privacy in a
dwelling to exist it must be one that would endure over time and could not be established
for a limited duration, no matter how strong the nexus of person and place for limited
duration. Although no contrary cases have been discovered, this position leaves the authors
uncomfortable.

157. 742 F.2d at 1270.
158. Id.
159. The court stated, regarding Rackley's expectation of privacy: "if it existed at all."

Id.
160. 656 F.2d 979 (5th Cir. 1981), cert. denied, 104 S. Ct. 507 (1984).

1985] 1167
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Colbert.1 The court found that at best Rackley's legitimate expectation
of privacy ran only to the guest bedroom utilized by him. 6" Although the
bedroom apparently was searched,"' none of the evidence was seized
from that bedroom.'" Whatever legitimate expectation of privacy he may
have had in that one room, therefore, was "of no legal consequence."1' e

Even a very strong possessory tie to the property searched does not
guarantee the requisite legitimate expectation of privacy. At issue in
United States v. Ard" was the privacy expectation in a locked trailer
truck. The facts that defendant owned the truck and that it was locked
and had no wheels (thus, amounting to a fixture on property leased by
defendant''") were of no avail in the face of the consideration that gov-
ernment agents, who were at all relevant times legally on the leased prop-
erty, could from two feet away see burlap bags through a two-inch gap
between the locked trailer doors, and could smell the strong odor of mari-
juana in that area.'"

Even though the legitimate expectation of privacy in the place searched
is the benchmark, possession of the item seized still may play a very
strong role in the establishment of the benchmark.'" In United States v.
Brown, °70 two defendants were charged by the government with acting
together to possess certain drugs that were found taped to the legs of one
of the two.' 7 The court initially held that the other had a legitimate ex-
pectation of privacy in the 'place searched,' the legs of his codefendant.172

161. 474 F.2d 174 (5th Cir. 1973).
162. 742 F.2d at 1270.
163. Id.
164. Id. at 1268.
165. Id. at 1270. The court appeared to place especially heavy reliance on Meyer's refer-

ence to the legitimate expectation of privacy "in the particular area searched." United
States v. Meyer, 656 F.2d at 981. The contention of another appellant, Crosby, who also had
been a guest, was quickly refuted. "Appellant Crosby, who never stayed overnight, does not
possess even a possibility of a solid privacy expectation in the house." 724 F.2d at 1468. See
also United States v. Baron-Mantilla, 743 F.2d 868 (11th Cir. 1984); United States v. Ard,
731 F.2d 718, 724 (11th Cir. 1984).

166. 731 F.2d 718 (11th Cir. 1984).
167. Id. at 723.
168. Id.
169. See supra note 148.
170. 731 F.2d 1491 (11th Cir. 1984).
171. Id. at 1492.
172. "Because under the government's necessary theory of the case the bailment of the

drugs was consensual. . ., and the place of concealment was patently private, we believe
remanding for further fact finding on Brown's expectation of privacy is unnecessary." Id. at
1496. The court's theory was an interesting one because it approached the re-establishment
of an automatic standing rule when the offense charged is joint possession of an illegal item,
the item in question is the subject of a bailment between the two defendants, and the bailee
secrets the illegal item not just on his person (as in a pocket) but on his body. Judge Vance
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On rehearing, however, the court changed its mindM because the one de-
fendant could not exclude others from access to the person of the code-
fendant and, thus, his subjective expectation of privacy was not
legitimate.

74

In a case of apparent first impression in the circuit, 17 the court of ap-
peals quoted with approval the following statement of the United States
Court of Appeals for the Eighth Circuit: 17  "[W]e do not believe anyone
flying an airplane today can reasonably expect that he has a right to keep
his flying, landing, or takeoff location private."'1 7

7

The Combination of Circumstances that Trigger Fourth
Amendment Protection for Those with Standing

The court in United States v. Puglisi7 8 identified "three levels of po-
lice-citizen179 encounters: encounters in which the police officer seeks to
communicate with the citizen without the coercion or detention pro-
scribed by the fourth amendment; 80 brief Terry-types1 ' seizures that
must be founded on reasonable suspicion; and full scale arrests, requiring
probable cause. 1 8

2 Puglisi explores the line between the first and second
types of encounters.

The agent in Puglisi briefly held the suspect's airline tickets during an
airport encounter.6 3 Last year's survey concluded, on the basis of the

dissented and disagreed "most strenuously with the majority's innovative [standing] analy-
sis." Id. (Vance, J., dissenting).

173. United States v. Brown, 743 F.2d 1505 (11th Cir. 1984).
174. Since "one cannot acquire a right to exclude others from access to a third person

... Brown would have to be held to have assumed the risk of betrayal." Id. at 1507-08.
Judge Clark, who changed his mind and wrote the revised opinion on Brown's standing,
conceded that "the question remains close." Id. at 1506. Judge Swygert adhered to his origi-
nal view that Brown had standing. Id. (Swygert, J., dissenting). It should be noted that a
suggestion for rehearing en banc has not at this point been decided by the court.

175. United States v. Hewitt, 724 F.2d 117 (11th Cir. 1984).
176. United States v. Bruneau, 594 F.2d 1190 (8th Cir.), cert. denied, 444 U.S. 847

(1979).
177. United States v. Hewitt, 724 F.2d 117, 118-19 (11th Cir. 1984) (quoting United

States v. Bruneau, 594 F.2d 1190, 1197 (8th Cir.), cert. denied, 444 U.S. 847 (1979)).
178. 723 F.2d 779 (11th Cir. 1984).
179. Although undoubtedly a commonplace term, the term is misleading because the

fourth amendment also protects aliens.
180. See, e.g., United States v. Armstrong, 722 F.2d 681 (11th Cir. 1984) (discussing ini-

tial police-citizen encounter).
181. Terry v. Ohio, 392 U.S. 1 (1968).
182. 723 F.2d at 783. See also Jarrell v. Balkcom, 735 F.2d 1242, 1248-49 (11th Cir.

1984).
183. The Eleventh Circuit standard in this area appears in United States v. Berry, 670

F.2d 583 (5th Cir. 1982) (Unit B) (en banc). Although Berry involved an airport encounter,
there is no reason to believe that its treatment of police-citizen encounters is limited to an
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opinion in United States v. Waksal,184 that "any intrusion upon a per-
son's privacy during which the law enforcement officers hold a document
without which the subject would be reluctant to walk away, converts the
initial encounter into one protected by the fourth amendment. ' 8" While
Puglisi did not retreat from Waksal,'" the court made it quite clear that
a mere momentary possession does not, at least absent other relevant
variables, turn an otherwise nonfourth amendment encounter into one
where at least some test of fourth amendment reasonableness must be
applied.

1 8 7

Puglisi's encounter with the Drug Enforcement Agency (DEA), how-
ever, did not stop there. He had refused during the initial encounter to
consent to having his luggage searched, so the agent retrieved the luggage
from the airline and told Puglisi that he could board his plane but his
luggage would have to be detained until a drug dog could check it. Puglisi
boarded his flight, but the luggage was held for over two hours until a dog
could be located and brought to the airport.'ss

There are two nexuses between a person and his luggage in such an
encounter that impact on the fourth amendment threshold. One is a pri-

airport context. In any event,
Berry points to some specific factors that may indicate whether a police-citizen
contact is consensual or a seizure. Blocking a citizen's path or impeding his pro-
gress is an indicator that a seizure has occurred. Similarly, retaining his ticket or
identification may indicate a seizure if his freedom is thereby restrained. An of-
ficer's statement that the individual is the focus of an investigation or that a truly
innocent person would cooperate with police tends to indicate lack of consent and
therefore a seizure. The Supreme Court has suggested still other factors: the sus-
pect's age, education and intelligence; the length of the suspect's detention and
questioning; the number of police officers present; the display of weapons; and
physical touching of the suspect; and the language and tone of voice of the police.

723 F.2d at 783. These factors, and undoubtedly others, amount to the variables that deter-
mine the point at which the court considered the fourth amendment threshold is crossed. In
essence, the test is that enunciated in Justice Stewart's plurality opinion in United States v.
Mendenhall, 446 U.S. 544, 554 (1980): Whether, taking all the applicable variables into
consideration, a reasonable person would have "believed that he was not free to [break off
the police-citizen encounter and] leave." 723 F.2d at 783. See also United States v. Arm-
strong, 722 F.2d 681 (11th Cir. 1984).

184. 709 F.2d 653 (11th Cir. 1983).
185. Batey & Marks, supra note 1, at 1156-57.
186. See 723 F.2d at 784.
187. Thus, when the first encounter involved nothing more than a law-enforcement-initi.

ated conversation, during which the defendant consented to the agent's having possession of
the defendant's airline tickets twice and driver's license once, but never longer than 20 to 30
seconds, such possession of items, even though the defendant obviously would not leave
without them, did not convert the encounter into one covered by the fourth amendment. Id.
See also United States v. Armstrong, 722 F.2d 681 (11th Cir. 1984).

188. 723 F.2d at 782.
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vacy interest in the luggage itself.'8s The threshold was not crossed on
this basis because a dog's sniff on luggage "intrudes on no reasonable ex-
pectation of privacy." 0  By the time of the dog's arrival, however, the
threshold of fourth amendment application had already been crossed on
the basis of the other nexus, the privacy interest in one's freedom of
movement. Since Puglisi's travel plans required him to proceed without
the luggage, the detention of the luggage amounted 'constructively' to his
being detained and, thus, the threshold was crossed."'

In 1984, the Eleventh Circuit implied that when police officers, who are
entitled to be on the property where a vehicle is located, check a vehicle
identification number (VIN) without damaging the car in doing so, the
fourth amendment is not applicable to this investigatory technique.1 9 2

B. Unreasonable Search or Seizure

Fourth Amendment Reasonableness in the Absence of Proba-
ble Cause

Border *Searches. A series of cases decided during the reporting pe-
riod emphasizes that some level of suspicion was necessary in certain cat-
egories of border searches. 9 3 The main concern of the series of cases in

189. Id. at 786.
190. Id.
191. Id. at 787 (citing United States v. Place, 462 U.S. 696 (1983)). The detention would

have been actual if the traveler would not leave without his luggage. Not every detention of
luggage, however, is a detention, actual or constructive. The Puglisi court contrasted the
factual situation before it to that in United States v. Goldstein, 635 F.2d 356 (5th Cir.)
(Unit B), cert. denied, 452 U.S. 962 (1981). "The removal [of the luggage from airline's
possession] and inspection [of the luggage] would not, in any way, have caused Goldstein or
his luggage to miss or be late for the flight. . . ." 732 F.2d at 788. The luggage detention
issue was also discussed in United States v. Armstrong, 722 F.2d 681 (11th Cir. 1984).

192. United States v. Kitowski, 729 F.2d 1418, 1421 (11th Cir. 1984) (citing United
States v. Johnson, 431 F.2d 441 (5th Cir. 1970) (en banc); United States v. Williams, 434
F.2d 681 (5th Cir. 1970), cert. denied, 401 U.S. 1011 (1971)). It, however, is possible to argue
that when the officers opened the car door to check the vehicle identification number, the
threshold was crossed, because both Kitowski and Johnson suggest that even if such a
checking of a VIN triggers the protections of the fourth amendment, the search is reasona-
ble. 729 F.2d at 1421.

193. It is arguable that the fourth amendment is inapplicable to all border
searches: "Border searches are a well-established exception to the mandate of the Fourth
Amendment: 'Neither a warrant nor any level of suspicion is required to search vessels,
persons or goods arriving in the United States."' United States v. Haley, 743 F.2d 862, 864
(11th Cir. 1984). See also United States v. Hewitt, 724 F.2d 117 (11th Cir. 1984). The better
view, however, is that the nature of the search itself may be limited by the reasonableness
requirement of the fourth amendment. United States v. Vega-Barvo, 729 F.2d 1341, 1344
(11th Cir.) (citing United States v. Villamonte-Marquez, 462 U.S. 579 (1983), United States
v. Ramsey, 431 U.S. 606 (1977)), cert. denied, 105 S. Ct. 597 (1984).
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question was an X-ray search to determine if persons were carrying con-
traband in their stomachs.1 9 4 The court of appeals focused on the indig-
nity to the person engendered by the search, rather than on its extensive-
ness, in order to determine the degree of the intrusion on privacy."95
Consequently, the court held that "personal indignity suffered by the in-
dividual searched controls the level of suspicion required to make the
search reasonable."'" Applying this standard, the court equated the X-
ray search to a strip search,"' thus, requiring reasonable or articulable
suspicion.198 As the court pointed out, however, the strip search is di-
rected at one mode of smuggling and the X-ray search at another. To be
reasonable, therefore, the officer's suspicion must focus on different

194. The court in United States v. Vega-Barvo, 729 F.2d 1341 (11th Cir.), cert. denied,
105 S. Ct. 597 (1984), which is the lead case in a series of seven, see 729 F.2d at 1343 n.1,
applied the already adopted test that the amount of suspicion required increases with the
degree of intrusiveness. Id. at 1344. For example, a 'routine' border search, such as a search
of luggage or a pat-down, can be carried out on the basis of little or no suspicion. The
opinion is a bit vague at this point because a search based on 'mere suspicion' or 'subjective
response' is equated to a search based on no more justification than a person's decision to
cross the border. Id. at 1345. The apparent meaning is that whatever suggested to the officer
the need for this type of search is enough. A strip search, which is obviously more intrusive,
would require some sort of suspicion that can be explained. Id. (citing examples).

195. For example, an X-ray would be more extensive than a rectal probe but would in-
volve far less indignity. Id.

196. Id. at 1346. The court "isolated three factors which contribute to the personal in-
dignity endured by the person searched: (1) physical contact between the searcher and the
person searched; (2) exposure of intimate body parts; and (3) use of force." Id.

197. Id. a 1348-49. Three points about the court's opinion should be noted here. First,
the decision differs with the position taken by the Ninth Circuit. See id. (citing United
States v. Ek, 676 F.2d 379 (9th Cir. 1982)). Second, no warrant is necessary, again differing
from Ek. The court wondered "by what authority a magistrate can constitutionally issue a
search warrant on less than probable cause?," see 729 F.2d at 1349, since Ek apparently
required some lesser standard. Third, while recognizing that abdominal X-rays might be
dangerous (the defendant, who was pregnant when the X-ray was taken, had obtained an
abortion subsequent to it on the advice of her physician, see id. at 1348-49), the court still
equated the X-ray search.to a strip search. It was the danger issue that apparently caused
Judge Hatchett to dissent. See infra note 198.

198. "Reasonable suspicion to justify a strip search [and obviously, by analogy, to justify
an X-ray search, since the court had equated the two in terms of indignity] can only be met
by a showing of articulable facts which are particularized as to the person and as to the
place to be searched." 729 F.2d at 1349. This standard would apply even though the X-ray
was consented to. Id. Judge Hatchett dissented on this point and would have placed an X-
ray search on the same plane of suspicion as a search that probed a body cavity. Recogniz-
ing that such suspicion was more than the reasonable suspicion required for a strip search,
he would have applied a 'substantial suspicion' standard, apparently falling just short of
probable cause. Id. at 1351-52 (Hatchett, J., dissenting).
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things.'" In the case of 'swallowers' 2
00 the suspicion will focus on such

things as "the traveler's inability to explain his or her trip."120
1 In United

States v. Vega-Barvo,20
2 the following factors coalesced into what a ma-

jority of the panel found to be reasonable suspicion: The defendant was
from South America and was traveling alone; she arrived from a drug-
source country; she was carrying only one piece of luggage, of poor quality
and primarily filled with rags; she claimed to own a travel agency and
that her stated reason for being in the United States was to arrange'a
tour, but she had no credit cards or checks; and she was very nervous.2 0

The series of cases following Vega-Barvo204 allowed the court to both
clarify certain points in that case and settle subsidiary issues. In United

199. 729 F.2d at 1349-50. If the mode of smuggling is to secrete contraband by taping it
to the body beneath clothing or by placing it in undergarments, a reasonable suspicion could
be based on various things, including bulky dress. Focusing on bulky dress is useless in
terms of suspicion if the smuggler has swallowed the contraband in some sort of nondissolv-
ing container and is carrying the contraband in his stomach. These persons are known as
'swallowers.' Id. at 1350.

200. See supra note 199.
201. United States v. Vega-Barvo, 729 F.2d 1341, 1350 (11th Cir.), cert. denied, 105 S.

Ct. 597 (1984).
202. 729 F.2d 1341 (11th Cir.), cert. denied, 105 S. Ct. 597 (1984).
203. 729 F.2d at 1350. Cf. United States v. Mosquera-Ramirez, 729 F.2d 1352 (11th Cir.

1984) (defendant from Colombia claimed to be on trip to purchase electronic equipment;
but had insufficient funds to finance trip, much less purchase equipment; defendant could
not explain in detail how he intended to proceed with the purchasing trip, and became
nervous when confronted with these facts and questioned about earlier trip); United States
v. Pino, 729 F.2d 1357 (11th Cir. 1984) (defendant from Colombia claimed to be on a trip to
purchase parts for his television repair business but had very little cash and no information
or knowledge of such business; when questioned, defendant became unusually nervous);
United States v. Castaneda-Castaneda, 729 F.2d 1360 (11th Cir. 1984) (defendants, who
were husband and wife, claimed to be on vacation from Colombia; their plane tickets did
not match their vacation itinerary; husband could not explain the business he claimed to
operate in Colombia; wife's hands, although freshly manicured, were very rough (unusual for
middle class woman); and both parties were very nervous); United States v. Padilla, 729
F.2d 1367 (11th Cir. 1984) (defendant from Colombia had insufficient funds to cover equip-
ment he claimed he had come to United States to purchase and had no set plans of
purchase; he could produce no evidence that he was in the business he claimed to be in; he
was unable to state the cost of his airline ticket; and the clothes in his luggage were unsuita-
ble for his claimed length of stay); United States v. DeMontoya, 729 F.2d 1369 (11th Cir.
1984) (defendant from Colombia was a female traveling alone, an unusual event for a wo-
man from Latin America; she had amount of cash usual for drug carriers and was unable to
describe her husband's profession which she claimed was engineering; her clothing and other
facts did not match her claimed status); United States v. Henao-Castano, 729 F.2d 1364
(11th Cir. 1984) (defendant had no hotel reservations, did not know where his plane ticket
was purchased or how much it cost, and gave an incorrect purchase date and type of
purchase; his one suitcase contained poor quality clothing; he claimed to be in Miami to
check on televisions and radios for his business in Colombia, but he seemed poorly edu-
cated, had no knowledge of business nor a business card and could not give details of what
he intended to do; he had only $2000 in cash and no checks or credit card; he claimed he
was possibly going to return his purchases with him to Colombia in his one suitcase).

204. See 729 F.2d at 1343 n.1.
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States v. Castaneda-Castaneda,'05 the court again emphasized the neces-
sity for individualized reasonable suspicion.2 Given this type of suspi-
cion, a detention of the suspect for four hours shackled to a wheelchair
(while the officers waited for him to have a bowel movement) before he
agreed to sign the medical release authorizing the X-ray was "not unrea-
sonable.' '207 The cases of United States v. Mosquera-Ramirez2e and
United States v. DeMontoya2" both stand for the proposition that when
a suspect to which the requisite degree of suspicion has attached refuses
to consent to an X-ray, that person may be detained "long enough to
reveal by natural processes that which would be disclosed by a more ex-
peditious x-ray search."'"20 Although the court in Vega-Barvo made the
point that a rectal probe was more intrusive than an X-ray, and, thus,
required a different degree of suspicion, the court in United States v.
Pino,'2 1 even though it purported to recognize the distinction,"2 seems to
suggest that the distinction may be more apparent than real.213

205. 729 F.2d 1360 (11th Cir. 1984).
206. "[W]hat is significant for the reasonable suspicion standard is not the presence of

generalized profile characteristics but articulable individualized suspicious behavior." Id. at
1363 (citing Vega-Barvo, 729 F.2d at 1349; see supra note 203). In Castaneda-Castaneda,
the only one of the series of cases involving a couple traveling together, both persons met
this standard.

207. United States v. Henao-Castano, 729 F.2d 1364, 1366 (11th Cir. 1984).
208. 729 F.2d 1352 (11th Cir. 1984).
209. 72§ F.2d 1369 (11th Cir. 1984). A distinction made between refusing to submit to an

X-ray (in which case the X-ray would have to be physically forced, a question no Eleventh
Circuit case has reached) and, in effect, submitting on something less than a true and volun-
tary basis. In United States v. Saldarriaga-Marin, 734 F.2d 1425 (11th Cir. 1984), the court
stated that the consensual X-ray procedure does not have to involve free and voluntary
consent because "Customs agents, possessing reasonable suspicion, do not need the consent
of one entering the United States to detain and search for contraband." Id. at 1427-28.

210. 729 F.2d at 1357. The longest of these types of detention so far appears to be
slightly over 12 hours in Mosquera-Ramirez, 727 F.2d at 1355.

211. 729 F.2d 1357 (11th Cir. 1984).
212. "A rectal probe is more intrusive than either a strip or X-ray search. It involves a

physical touching on a very private part of the human body. Correspondingly, a greater
amount of suspicion is necessary to justify a rectal exam." Id. at 1359 (citations omitted).

213. In measuring the facts necessary to be known to the customs inspectors for a
rectal search, we, of course, cannot singly look at the X-ray and strip cases to see
if more is present here than was required in those cases. Just because the circum-
stances there would support an X-ray or strip search does not mean that they
would not be strong enough to permit a more intrusive search. We also recognize
that there is a good deal of subjective judgment required in these cases. We are
guided by the cases which hold, however, that the facts must be sufficient to raise
the level of required suspicion in the minds of experts, those who have been
taught how to make these judgments, and that the review should not be an ad hoc
determination of whether those facts would arouse the suspicion of the court or an
inexperienced person. What is necessary are facts as to the individual involved
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Another set of border search cases dealt with searches of vessels. Under
14 U.S.C. § 89(a) the United States Coast Guard has "plenary power to
stop and board American vessels on the high seas to inspect for safety,
documentation, and obvious narcotics violations without probable cause
or reasonable suspicion.1 14 Coast Guard authority under this statute also
includes stateless vessels which are vessels "subject to the jurisdiction of
the United States on the high seas."M6 Even if the boarding is "for the
dual purposes of complying with safety and registration laws and looking
for contraband," this apparently does not vitiate the section 89(a) author-
ity.2 " Nor does cooperation with the Drug Enforcement Agency (DEA),
as long as the decision to board is made by the Coast Guard and not by
the DEA. 217 Once on board, the plain view doctrine comes into play.18

which would cause these inspectors to reasonably believe that contraband was be-
ing carried internally and would be revealed by a rectal search: an articulable,
particularized suspicion as to the person, and a particularized suspicion as to the
location of the drugs.

Id. at 1359 (citations omitted). See Vega-Barvo, 729 F.2d at 1349.
214. United States v. Brantley, 733 F.2d 1429, 1442 (11th Cir.) (citing United States v.

Clark, 664 F.2d 1174, 1175 (11th Cir. 1981), cert. denied, 105 S. Ct. 1362 (1985)). Presuma-
bly the phrase "high seas" includes all international waters since 14 U.S.C. § 89(a) (1982),
refers to "high seas and waters over which the United States has jurisdiction." This would
probably not be deemed to include the territorial waters of foreign countries. See United
States v. Batista, 731 F.2d 765 (11th Cir. 1984) (boarding by the Coast Guard occurred only
after boarded vessel had left Bahamian waters). But see United States v. Sarmiento, 750
F.2d 1506 (11th Cir. 1985) (emphasizing continuing difference between Coast Guard and
Customs jurisdiction on high seas).

215. United States v. Batista, 731 F.2d 765, 767 (11th Cir. 1984) (citing 21 U.S.C. §
955a(a), 955b(d) (1982)). Thus, a vessel in'international waters which was flying a Bahamian
flag in a curious manner (suggesting it might be a courtesy flag since the vessel had just left
Bahamian waters), but whose captain said when asked over a loud hailer that the vessel was
from Miami and the crew were citizens of the United States, could for purpose of Coast
Guard authority be considered stateless. 731 F.2d at 767.

216. United States v. Iglesias-Uranga, 721 F.2d 1512, 1513 (11th Cir.), cert. denied, 104
S. Ct. 1915 (1984).

217. The fact that the Coast Guard cutter had been "instructed" by the DEA to inter-
cept and board a particular vessel, but without any explanation as to why such an instruc-
tion was given, did not make the boarding under DEA authority when: "The decision to
board the vessel was made by the Coast Guard captain." 721 F.2d at 1513 (citing United
States v. Ceballos, 706 F.2d 1198 (11th Cir. 1983) (boarding by Coast Guard officer from
customs vessel, followed by three customs officers, was still Coast Guard search under the
authority of § 89(a)). The court found that the Coast Guard was not operating under the
authority of the DEA. 721 F.2d at 1513. It is possible that cases can go the other way, when
the Coast Guard is found to be acting as Customs agents. See United States v. Guillen-
Linares, 643 F.2d 1054, 1056-57 (5th Cir. 1981) (cited in United States v. Iglesias-Uranga,
721 F.2d 1512, 1513 (11th Cir.), cert. denied, 104 S. Ct. 1915 (1984)).

218. United States v. Iglesias-Uranga, 721 F.2d 1512, 1513-14 (11th Cir.) (citing United
States v. Ceballos, 706 F.2d 1198, 1201 (11th Cir. 1983), cert. denied, 104 S. Ct. 1915
(1984)). See also United States v. Brantley, 733 F.2d 1429, 1442 (11th Cir. 1984), cert. de-
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Applying United States v. Villamonte-Marquez,21 e the Eleventh Cir-
cuit held that "customs officials acting pursuant to 19 U.S.C. § 1581(a)
and without any suspicion of wrongdoing, may board for inspection of
documents a vessel that is located in [inland] 2 0 waters providing ready
access to the open sea."221 Also, the fact that the officers may have
thought wrongdoing was taking place does not vitiate an otherwise proper
search of this type.222 Finally, once aboard the plain view doctrine is in
operation;2 23 thus, a Villamonte-Marquez customs search arguably ap-
pears to be virtually the same as the Coast Guard search.2 4

One 1984 case dealt with currency inspections at the border. The court
in United States v. Chemaly,22 5 "writ[ing] on a clean slate" 22e found,
based on its reading of the intent of Congress when it enacted 31 U.S.C. §
1105 and its successor provision, section 5317, that the statutory warrant
and probable cause requirements "manifested [congressional intent] to
preserve the privacy of tourists and travelers departing this country. 22 7

The question of whether the border search standards, absent statutory
requirements, apply to outgoing as well as incoming travelers was
avoided2 2

Consent Searches. The Chemaly case was also the most interesting of

nied, 105 S. Ct. 1362 (1985).
219. 462 U.S. 579 (1983).
220. The same rule would appear quite logically to apply to vessels that have crossed the

three-mile limit and entered the United States. See United States v. Rojas, 731 F.2d 707
(11th Cir. 1984).

221. United States v. Bain, 736 F.2d 1480, 1487-88 (11th Cir.), cert. denied, 105 S. Ct.
340 (1984). See also United States v. Albano, 722 F.2d 690 (11th Cir. 1984) (Villamonte-
Marquez rule used as alternative ground in case where court found reasonable suspicion to
search vessel in question).

222. 736 F.2d at 1488 n.13. See also United States v. Albano, 722 F.2d 690, 695 (11th
Cir. 1984).

223. 736 F.2d at 1488.
224. But see United States v. Sarmiento, 750 F.2d 1506 (11th Cir. 1985).
225. 741 F.2d 1346 (11th Cir. 1984).
226. Id. at 1351. At least three other circuits have applied the border search standards to

outgoing as well as incoming persons in other contexts. In United States v. Rojas, 671 F.2d
159 (5th Cir. 1982) (Unit B), the court avoided that issue (as well as whether the border
search standards, if they had been held to apply generally, would have been superseded by
31 U.S.C. § 1105 (1982), which requires probable cause and a warrant to search outgoing
travelers for violating the currency exportation laws), by holding that the defendant had
consented to the search. That consent would satisfy the statute as well as the Constitution.
741 F.2d at 1351.

227. 741 F.2d at 1351. See also United States v. Bacca-Belhan, 741 F.2d 1361 (11th Cir.
1984).

228. As noted this circuit has not decided whether the fourth amendment allows
random searches of outgoing passengers at the border. But what the Constitution
does or does not require is not the issue in this case. The Constitution provides
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the consent cases decided during the survey period. The court of appeals
utilized some of the factors that determine whether the fourth amend-
ment threshold has been crossed,"" as one aspect of the totality of cir-
cumstances that determine the voluntariness of a consent.28 0 Thus, the
fact that the agent had possession of the defendant's ticket and passport
at the time of the alleged consent was one of three factors that caused the
court to find a lack of free and voluntary consent. 31

The court also applied the totality of circumstances test to determine
the validity of the search of an automobile.232 In what amounted to a
swearing contest,'33 the court applied the rule that findings of voluntary
consent based on the credibility of witnesses will not be reversed unless
clearly erroneous.23 ' The court also considered the fact that the defendant
"had a college degree in business and presumably understood the agents'

the outer limit of the government's ability to act upon the individual. Congress, as
the enunciator of national policy and regulator of government officials, can more
severely restrict the customs service in its encounters with citizens than would be
required by the Constitution. By enacting the warrant requirement, Congress de-
termined that the privacy interests of tourists and travelers needed this added
protection. We may not undercut that policy choice and change the directive given
to the customs service. The border exception does not relieve the government of
the warrant requirement of Sec. 1105.

741 F.2d at 1351-52. It is believed that the cryptic reference to the border exception in the
last sentence does not amount to a statement by the court that the border search standards
apply to outgoing travelers. The better view appears to be that the question remains unan-
swered in the Eleventh Circuit.

229. See supra text accompanying notes 178-92.
230. United States v. Chemaly, 741 F.2d 1346 (1984). The government sought to use the

consent to get around the warrant and probable cause requirement of 31 U.S.C. § 1105
(1982); see supra text accompanying notes 225-28, but the standards for the voluntariness of
the consent are apparently the same.

231. 741 F.2d at 1352. The court recognized that while "no one factor is dispositive in a
voluntariness determination, retention of documents such as a driver's license and an airline
ticket has been treated as highly significant on the question of whether a seizure has oc-
curred [and thus whether the fourth amendment threshold would be crossed]." Id. (citation
omitted). The other two factors were the failure of the agent to inform the defendant of his
right to leave and of his right to refuse the search (such a warning is not dispositive but is a
factor, see Schneckloth v. Bustamonte, 412 U.S. 218 (1973); United States v. Watson, 423
U.S. 411 (1976)), and the fact that the defendant was not treated the same as the other
persons waiting to board the plane. 741 F.2d at 1352-53.

232. United States v. Alegria, 721 F.2d 758 (11th Cir. 1983).
233. The federal agents testified that the defendant had been given a Miranda warning,

asked if his car could be searched, and advised that he had the right not to consent. The
defendant stated that he was never asked to give his consent nor advised that he could
refuse; rather, he said, the agents merely required him to hand over the keys. Id. at 760.

234. Id. at 761 (citing United States v. Phillips, 664 F.2d 971, 1023 (5th Cir. 1981) (Unit
B), cert. denied, 457 U.S. 1136 (1982)).
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request"'' to search the car.

Airport Searches. In a case of apparent first impression in the Elev-
enth Circuit, the court held that "those presenting themselves at a secur-
ity checkpoint [in an airport) thereby consent .. . if the authorities elect
to conduct a search."'' 8 The authority on this point, however, is weak-
ened because the search was also found to be justified under the rule that
"travelers who enter airport security areas may be searched on mere
suspicion.

' '
113

In United States v. Herzbrun,'21 the Eleventh Circuit again followed 89

the seminal Fifth Circuit decision, United States v. Skipwith,2 40 in hold-
ing that "airport security checkpoints and loading gates are sui generis
under the fourth amendment [and] [djue to the intense danger of air
piracy, we have long held that the areas, like international borders, are
'critical zones' in which special fourth amendment considerations ap-
ply."' 4' The "special considerations" and the balancing of interests test
they generated242 dictated that these searches could be predicated on

235. United States v. Alegria, 721 F.2d 758, 761 (11th Cir. 1983). It is interesting to note
that although not a per se requirement for a valid consent to search, the advice to a defen-
dant that he does not have to consent is nevertheless one variable in the totality of circum-
stances test Id.

236. United States v. Herzbrun, 723 F.2d 773 (11th Cir. 1984) (citing United States v.
DeAngelo, 584 F.2d 46 (4th Cir. 1978), cert. denied, 440 U.S. 935 (1979)).

237. United States v. Herzbrun, 723 F.2d 773, 776 (11th Cir. 1984) (original emphasis)
(citing United States v. Skipwith, 482 F.2d 1272 (5th Cir. 1973)). The court noted, however,
that the Ninth Circuit had rejected the Skipwith test but upheld a search on the basis of
the stricter test of Terry v. Ohio, 392 U.S. 1 (1968). United States v. Homberg, 546 F.2d
1350 (9th Cir. 1976), cert. denied, 431 U.S. 940 (1977). By emphasizing the Ninth Circuit's
justifying the search based on Terry, the Eleventh Circuit appears to believe that the Horn-
berg court rejected the alternate consent basis for the search.

238. 723 F.2d 773 (11th Cir. 1984).
239. Bonner v. City of Prichard, 661 F.2d 1206 (11th Cir. 1981), required adherence to

Fifth Circuit decisions predating the formation of the Eleventh Circuit.
240. 482 F.2d 1272 (5th Cir. 1973). Herzbrun includes a compilation of 'particularly rele-

vant' cases on this point.
241. 723 F.2d at 775.
242. Reasonableness requires that the courts must weigh more than the necessity of

the search in terms of possible harm to the public. The equation must also take
into account the likelihood that the search procedure will be effective in averting
the potential harm. On the opposite balance we must evaluate the degree and
nature of the intrusion .... [The procedures employed here-a search only when
luggage showed a suspicious object when passed through an X-ray machine] have
every indicia of being the most efficacious that could be used. The group being
screened is limited to persons with the immediate intention of boarding aircraft
.... [There is an] almost complete absence of any stigma attached to being sub-
jected to search at a known, designated airport search point .... (Tihe person
must voluntarily come to and enter the search area. He has every opportunity to
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"mere suspicion of possible illegal activity," a standard that falls short of
probable cause or reasonable suspicion. 4 3 The court also noted that "a
traveler [cannot] attempt to enter the secure area and then beat a retreat
if the search proves not to his liking."2 4

Inventory Searches. In United States v. Reynolds," s the court of
appeals extended the inventory exception for the probable cause and war-
rant requirements, to the inventory of personal property prior to the plac-
ing of it on a public street.2"

The Probable Cause Standard

The probable cause standard for arrest, as defined again and again, was
used in United States v. Kitowski,2 4

7 when the officers "reasonably be-
lieving the car's VIN [vehicle inspection number] plate to be a replace-
ment and knowing that [the car] varied in several important respects
with the. car to which the VIN had been issued, had probable cause to
believe that the [defendant] was driving a stolen car" and could arrest

avoid the procedure by not entering the boarding area. Finally, the circumstances
under which the airport search is conducted make it much less likely that abuses
will occur. . . . [T]hese searches are made under supervision and not far from the
scrutiny of the traveling public. Moreover, the airlines, which have their repre-
sentatives present, have a definite and substantial interest in assuring that their'
passengers are not unnecessarily harassed.

Id. at 776 (quoting Skipwith, 482 F.2d at 1275-76).
243. 723 F.2d at 776. It should be noted that the Ninth Circuit has rejected this stan-

dard. United States v. Homberg, 546 F.2d 1358 (9th Cir. 1976), cert. denied, 431 U.S. 940
(1977). See supra note 237.

244. 723 F.2d at 776. In Herzbrun, when the defendant stopped the search and left the
area with his luggage, the revelations of the X-ray machine which had prompted a partial
search, the partial search itself (the agent had felt, at the bottom of the bag, "a mass seem-
ingly covered by a towel"), and Herzbrun's stopping of the search, together with his hasty
departure, were enough to establish probable cause to arrest him. Id. at 778.

245. 726 F.2d 1536 (11th Cir. 1984).
246. Id. at 1537 (citing Illinois v. Lafayette, 462 U.S. 640, 643 (1983); South Dakota v.

Opperman, 428 U.S. 364 (1976)). The court merely extended the rationale of these cases to
the inventory of personal property placed on a public street under the circumstances in
Reynolds.

247. 729 F.2d 1418 (11th Cir. 1984). "[P]robable cause exists if facts and circumstances
within the knowledge of an arresting officer and of which he has reasonably trustworthy
information are sufficient to warrant a man of reasonable caution in the belief that an indi-
vidual has committed a crime." Id. at 1422 (quoting United States v. Long, 674 F.2d 848,
853 (11th Cir. 1982)). See also United States v. Mastrangelo, 733 F.2d 793 (11th Cir. 1984).
For a slightly different approach, see Jarrell v. Balkcom, 735 F.2d 1242 (11th Cir. 1984). See
also United States v. Hewitt, 724 F.2d 117 (11th Cir. 1984); United States v. Johnson, 742
F.2d 1338 (11th Cir. 1984); and United States v. Snowden, 735 F.2d 1310 (11th Cir. 1984),
for other probable cause fact situations.
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him.2 48

The standards for the establishment of probable cause to arrest based
on information from a confidential informant were established in Draper
v. United States4 9 and Illinois v. Gates.50 The standards were not met
in United States v. Chemaly,'" when a previously reliable confidential
informant stated that a person named Chemaly would, on a certain date,
be boarding a specific commercial airline flight for a specific destination
and would have a brown cardboard box containing $500,000, bound with
yellow tape or ribbon. 52 Everything checked out except that Chemaly
was not carrying a box. There was another person in the group carrying a
box, although it did not meet the informant's description. At this point in
the development of the facts, the case teetered on the line separating
probable cause from the lack thereof.253 The box nevertheless was
searched, and no currency was found before Chemaly was arrested.'"
Since the only detail that was criminal (the currency in the box) had not
materialized, probable cause did not exist.' 55

In regard to probable cause, the Eleventh Circuit also held that as long
as "there is at least minimal communication between different officers,
the collective knowledge of the officers determines the probable cause" to
arrest.2"

The Warrant Requirement and Exceptions Thereto

Arrest. In United States v. Newbern,'27 the court considered the ques-

248. 729 F.2d at 1422.
249. 358 U.S. 307 (1959).
250. 462 U.S. 213 (1983).
251. 741 F.2d 1346 (11th Cir. 1984).
252. Id. at 1353.
253. "Possibly an argument can be made that possession of a cardboard box by someone

else standing in a group with Chemaly (although the box did not meet the tipster's descrip-
tion) tended to reinforce the tip. The fact is at least as indicative of lack of reliability as of
reliability." Id.

254. Id.
255. Chemaly's presence and his flight plans were innocent details, important only

to the extent they might make criminal details reliable. Once the box was
searched, there were no criminal details. Nothing supported the informants' con-
clusory statement of criminality and, indeed, the inaccuracy of his statements con-
cerning the box tended affirmatively to show lack of reliability.

Id. at 1353 (citation omitted).
256. United States v. Astling, 733 F.2d 1446, 1460 (11th Cir. 1984) (citing United States

v. Agostino, 608 F.2d 1035, 1037 (5th Cir. 1979)). The combined knowledge of DEA agents
working together was sufficient for one of them, the arresting officer to have probable cause.
The same rule applies to probable cause to search. United States v. Esle, 743 F.2d 1465
(11th Cir. 1984). '

257. 731 F.2d 744 (11th Cir. 1984).

[Vol. 361180
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tion of what circumstances are sufficiently exigent to authorize an arrest
without a warrant" s in the defendant's motel room." ' Relying on United
States v. RoperM0 and distinguishing United States v. Bulman,"' the
court of appeals found exigent circumstances since co-conspirators were
still at large and could have arrived at the motel, placing both the arrest-
ing officers and innocent bystanders in increased danger. 26 2

Search and Seizure in General. The Supreme Court standards for
the issuance of a search warrant as amplified by Eleventh Circuit deci-
sions were succinctly stated in United States v. Betancourt:'23  "The
Fourth Amendment requires that a search warrant be issued only when
there is probable cause to believe that an offense has been committed and
that the evidence exists at the place for which the warrant is re-
quested."'" Probable cause to issue the search warrant exists "if facts
within the magistrate's knowledge and of which he had reasonably trust-
worthy information would warrant a man of* reasonable caution in the
belief that a crime was committed and that the evidence is at the place to
be searched.'' 5 The court also discussed the particularity requirement of

258. Probable cause to arrest was, in essence, conceded. Id. at 748. Consensual entry was
ruled out because under the circumstances it was held to be acquiescence to authority
rather than free and voluntary consent. Id.

259. Id. at 748. (Relying on United States v. Bulman, 667 F.2d 1374 (11th Cir.), cert.
denied sub nom, Howard v. United States, 456 U.S. 1010 (1982) (warrant requirement for
arrest in a dwelling, see Payton v. New York, 445 U.S. 573 (1980), applies to a hotel room),
and United States v. Roper, 681 F.2d 1354 (11th Cir. 1982) (Payton applies to a motel room
used "strictly for lodging"), the court ruled that the room met the Roper lodging require-
ments, even though the defendants had registered under an alias, since they had sole control
over the room. 731 F.2d at 748. See also United States v. Pantoja-Soto, 739 F.2d 1520 (11th
Cir. 1984) (fourth amendment extends to business premises), cert. denied, 105 S. Ct. 1369
(1985).

260. 681 F.2d 1354 (11th Cir.) (because co-conspirators were in vicinity, officers were
justified returning defendant to his motel room from the hallway outside), cert. denied, 459
U.S. 1207 (1982). See 731 F.2d at 749.

261. 667 F.2d 1374 (11th Cir.) (two-day delay in making arrests and no co-conspirators
still at large), cert. denied, 456 U.S. 1010 (1982). See 731 F.2d at 749.

262. 731 F.2d at 749. See also United States v. Pantoja-Soto, 739 F.2d 1520 (11th Cir.
1984) (pursuit of fleeting suspect adequate exigent circumstances to enter building to make
arrest), cert. denied, 105 S. Ct. 1369 (1985).

263. 734 F.2d 750 (11th Cir. 1984), cert. denied, 105 S. Ct. 440 (1985).
264. 734 F.2d at 754 (citing Zurcher v. Stanford Daily News, 436 U.S. 547, 558 (1978)).
265. 734 F.2d at 754 (quoting United States v. Strauss, 678 F.2d 886, 892 (11th Cir.),

cert. denied, 459 U.S. 911 (1982). The court also noted, citing United States v. Long, 674
F.2d 848, 852 (11th Cir. 1982): "A magistrate's decision that probable cause exists is con-
clusive, absent arbitrariness." 734 F.2d at 754.

What is seemingly a slightly different standard was set out in United States v. Figueroa,
720 F.2d 1239 (11th Cir. 1983): "[T]he warrant will be upheld on review so long as the
magistrate had a 'substantial basis' for concluding that the search would reveal evidence of

11811985]
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the fourth amendment in finding that "elaborate specificity" being un-
necessary, the warrant description is "sufficiently particular when it en-
ables the searcher to reasonably ascertain and identify the things author-
ized to be seized." '

1
2 6

Vehicle Searches. During the survey period the court had the oppor-
tunity to reiterate the rule that "the justification for a warrantless search
of an automobile does not vanish once the car has been immobilized
.. ..,, The court also held that a rented motor home being used only
for transportation came under the automobile exception to the warrant
requirement.

2 "

Information from a Confidential Informant. In United States v.
Figueroa2 " the court had the opportunity again to apply the confidential
informant totality-of-the-circumstances test of Illinois v. Gates.270 The
court upheld the finding of probable cause based on the following circum-
stances: (1) "[The affidavit related that the informant had previously
provided information that led to a seizure of counterfeit money. 2 7 1 (2)

crime." Id. at 1244 (citing Jones v. United States, 362 U.S. 257, 271 (1960)); accord Illinois
v. Gates, 462 U.S. 213 (1983).

266. 734 F.2d at 754-55 (quoting United States v. Cook, 657 F.2d 730, 733 (5th Cir.
1981)). The court went on to note: "The standard is one of practical rather than technical
nicety." Id. at 755 (quoting United States v. Johnson, 541 F.2d 1311, 1313 (8th Cir. 1976)).
The following warrant description was upheld because it "prevented a general search and
was as specific as the circumstances and nature of the activity permitted," id. (citing United
States v. Slocum, 708 F.2d 587 (11th Cir. 1983)):

all financial records, including, but not limited to all documents showing source
and amount-of income and disbursement, and patient records, limited to those
records showing the dates of patient visits, all diagnostic tests performed and re-
sults obtained, diagnoses made, medications prescribed and the name of the diag-
nosing physician from on or about June 15, 1981 [January 1, 1982], to the present
which are evidence of violations of Title 21, United States Code, Section 841(a)(1).

734 F.2d at 755.
267. United States v. Snowden, 735 F.2d 1310, 1315 (11th Cir. 1984) (citing Michigan v.

Thomas, 458 U.S. 259, 261 (1982)).
268. United States v. Holland, 740 F.2d 878 (11th Cir. 1984). The court distinguished

People v. Carney, 34 Cal. 3d 157, 668 P.2d 807, 194 Cal. Rptr. 500 (1983), cert. denied sub
nom., California v. Carney, 104 S. Ct. 1589 (1984); and United States v. Williams, 630 F.2d
1322 (9th Cir. 1980), because both of those cases involved motor homes being used mainly as
dwellings. "[T]he use of a vehicle, not its configuration, controls the application of the auto-
mobile exception to the warrant requirement .. " 740 F.2d at 881.

269. 720 F.2d 1239 (11th Cir. 1983).
270. 467 U.S. 213 (1983). See United States v. Sorrells, 714 F.2d 1522 (11th Cir. 1983);

Batey & Marks, supra note 1, at 1163-64.
271. 720 F.2d at 1244. The court noted that not only does such a tip establish the in-

formant's reliability, it may also "be more indicative of reliability than one merely leading
to arrest and conviction." Id. (citing W. LAFAvE, SEARCH AND SEzuRE § 3.3, at 511 (1978)).

1182 [Vol. 36
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"[Tihe informant was explicitly told that he would be subject to criminal
prosecution under 18 U.S.C. § 1001 if he knowingly and willfully gave
false information to Agent Zapata. ' '2

72 (3) "[TIhe informant claimed he
was told directly by [one of the defendants] that illegal drugs were pre-
sent" at the place ultimately specified to be searched in the warrant.17

(4) "[Tjhe informant claimed to have seen the drugs on the premises im-
mediately before the search."1'' The affidavit in Figueroa appears to sat-
isfy the Aguilar-Spinelli rule itself275 without the Gates totality of the
circumstances modification.27 To some extent this result supports the
Eleventh Circuit's 1983 warning against excessive reliance on Gates.2 7

Electronic Surveillance. A warrant to engage in electronic surveil-
lance requires more than a judicial finding of probable cause. 8 In United
States v. Alonso,279 the court reiterated the essential meaning of the elec-
tronic surveillance statute.2 0 The United States Supreme Court has ex-
plained the purpose of the statute: In essence, to make sure that elec-
tronic surveillance is not "routinely employed as the initial step in
criminal investigation"2" ' and that it is not "resorted to in situations
where traditional techniques would suffice to expose the crime. "282 In ap-
plying these guidelines, however, the court of appeals held that "it is not
necessary to show a comprehensive exhaustion of all possible tech-

272. 720 F.2d at 1244. This obviously bears on the question of the informant's reliability
rather than on the accuracy of his information.

273. Id. (relying on Spinelli v. United States, 393 U.S. 410, 425 (1969) (White, J.,
concurring)).

274. 720 F.2d at 1244. This lent "credence" to the observation. The court noted that
"while the affidavit did not recount how the informant knew the substance to be illicit
drugs," "[a]n informant's failure to explain how he knew a substance to be narcotics does
not, by itself, command a finding of 'no probable cause."' Id. 1244 n.7 (citing McCray v.
Illinois, 386 U.S. 300 (1967)).

275. See Spinelli v. United States, 393 U.S. 410 (1969); Aguilar v. Texas, 378 U.S. 198
(1964).

276. The affidavit covered both the truthworthiness of the informant and the reliability
of his information. See supra text accompanying notes 271-74.

277. See United States v. Sorrells, 714 F.2d 1522 (11th Cir. 1983); Batey & Marks, supra
note 1, at 1163-64. But see Massachusetts v. Upton, 104 S. Ct. 2085 (1984).

278. See 18 U.S.C. § 2518 (1982).
279. 740 F.2d 862 (11th Cir. 1984), cert. denied, 105 S. Ct. 928 (1985).
280. See supra note 27&
281. United States v. Giordano, 416 U.S. 505, 515 (1974), quoted at 740 F.2d at 868. It

should be noted that while the court of appeals refers to 'wiretapping,' the statute actually
covers 'interception of wire and oral communication;' that is, electronic surveillance beyond
mere wiretapping. 18 U.S.C. § 2518 (1982).

282. United States v. Kahn, 415 U.S. 143, 153 n.12 (1974), quoted in 740 F.2d at 868.
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niques.12 8
3 In Alonso, other investigative methods had been tried.2 s4 This

being the case, the affidavit in support of the application for the warrant
"need not be an exhaustive recitation of the progress of the investigation,

excluding every possible line of inquiry. ' ss5 Thus, the court concluded
that "[t]he affidavit in this case28 6 satisfies the statutory requirements.
The affidavit considered the efficacy of numerous alternatives. Those in-
vestigatory methods already tried by the FBI had failed and others
presented little likelihood of success or were too dangerous. '2 8 7

Allegations of a False Affidavit. In United States v. Bascaro,2ss the
court applied the Franks v. Delaware289 test 2 90 It found that probable

283. United States v. Hyde, 574 F.2d 856, 867 (5th Cir. 1978) (made precedent for the

Eleventh Circuit by Bonner v. City of Prichard, 661 F.2d 1206 (11th Cir. 1981) (en banc)),
quoted in 740 F.2d at 868. The court also referred to United States v. Matya, 541 F.2d 741,
745 (8th Cir. 1976), cert. denied, 429 U.S. 1091 (1977), which held that "wiretapping was not
required only as a last resort." 740 F.2d at 868.

284. The FBI made inquiries at the Dade County Public Safety Department but
the defendants soon learned of the FBI's interest in their activities. Physical sur-
veillance had proved unsuccessful. The placement of undercover agents within the
police department was very difficult and highly dangerous. The use of subpoenas
or open questioning of the officers certainly would jeopardize the investigation. A
grand jury would be unable to uncover the entire scope of the conspiracy. No
probable cause existed at the time to justify the issuance of a search warrant.
Because the defendants were alerted to the investigation, the lives of the confiden-
tial informants were in danger. The defendants' position as police officers and
their access to police resources made the use of alternative investigatory tech-
niques especially problematical.

740 F.2d at 668.
285. Id. at 868. The court quoted United States v. Hyde, 574 F.2d 856, 868 (5th Cir.

1978): "It is enough if the affidavit explains the prospective or retroactive failure of several
investigative techniques that reasonably suggest themselves."

286. See supra note 284.
287. 740 F.2d at 868.
288. 742 F.2d 1335 (l1th Cir. 1984).
289. 438 U.S. 154 (1978).
290. There is, of course, a presumption of validity with respect to the affidavit sup-

porting the search warrant. To mandate an evidentiary hearing, the challenger's
attack must be more than conclusory and must be supported by more than a mere
desire to cross-examine. There must be allegations of deliberate falsehood or of
reckless disregard for the truth, and those allegations must be accompanied by an
offer of proof. They should point out specifically the portion of the warrant affida-
vit that is claimed to be false; and they should be accompanied by a statement of
supporting reasons. Affidavits or sworn or otherwise reliable statements of wit-
nesses should be furnished, or their absence satisfactorily explained. Allegations of
negligence or innocent mistake are insufficient. The deliberate falsity or reckless
disregard whose impeachment is permitted today is only that of the affiant, not of
any non-governmental informant. Finally, if these requirements are met, and if,
when material that is the subject of the alleged falsity or reckless disregard is set
to one side, there remains sufficient content in the warrant affidavit to support a
finding of probable cause, no hearing is required. In the other hand, if the re-
maining content is insufficient, the defendant is entitled, under the Fourth and
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cause existed even if the allegedly false information was excised from the
affidavit.2"

C. Enforcing the Fourth Amendment-The Exclusionary Rule and
Ways to Get Around It

Fruit of the Poisonous Tree

The fruit of the poisonous tree doctrine is an extension of the fourth
amendment exclusionary rule.2s The court considered the doctrine in an
interesting context in United States v. Crosby.2' In accordance with an
omnibus discovery procedure, defendant indicated that he intended to
move to suppress, among other things, evidence resulting from an illegal
search and seizure.2 Before the date set by the district court for the
actual motions to be filed, the government told defendant that it did not
intend to use evidence found at a house that it had concededly illegally
searched. Defendant filed no motion to suppress. At trial, the government
attempted to introduce evidence seized at another dwelling, and the de-
fendant objected.'"6 The government in a backhanded way suggested to
the court that the motion came too late, but the court decided to consider
the motion.'"6 The fruit of the poisonous tree issue was the manner in
which the government learned of the second dwelling. Although the gov-
ernment stated that it did not learn of the second house from the illegal
search of the first house,"27 it was unclear if the lease that led the govern-
ment to the second house was connected to the illegal search of the first
house, and the trial court stopped the inquiry by defendant before the
issue was cleared up.'" The government, therefore, failed to meet its bur-
den of showing "that such evidence was not obtained as a result of the

Fourteenth Amendments, to his hearing.
Id. at 171-72 (footnote omitted) (emphasis supplied). See 742 F.2d at 1344.

291. "Because probable cause to issue the wiretap order existed irrespective [of the al-
legedly false information, it] ... could not alter the trial court's determination that proba-
ble cause existed to authorize a wiretap." 742 F.2d at 1345.

292. See Wong Sun v. United States, 372 U.S. 471 (1963).
293. 739 F.2d 1542 (11th Cir.), cert. denied, 105 S. Ct. 576 (1984).
294. 739 F.2d at 1546.
295. Id. at 1547.
296. The counsel for the government in the course of a colloquy over the motion said,

"Frankly, I find it remarkable that you are raising it at this late date." Id. Since the court
actually heard argument on the motion, that allowed the court of appeals to consider the
merits of the motion, even though it might have been considered waived under FED. R. CaM.
P. 12(f), because not raised until trial. 739 F.2d at 1548.

297. 739 F.2d at 1547.
298. Id. at 1548.
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illegal search."2 9

The Inevitable Discovery Exception to the Warrant
Requirement

In United States v. Satterfield,300 police seized a key item of evidence,
a shotgun, during an illegal search of a dwelling.0 ' The government at-
tempted to bring in the shotgun under the inevitable discovery exception
to the fourth amendment exclusionary rule.30 2 The government's theory
was that based upon probable cause untainted by any illegality, a search
warrant for the dwelling in question had been issued a few hours after the
shotgun had been discovered, and that while executing that warrant the
shotgun would have been discovered.303 The problem, as seen by the
court, was that "the lawful means which made discovery inevitable were

299. Id. at 1549. This case contains an excellent discussion of the fruit of the poisonous
tree doctrine.

300. 743 F.2d 827 (1lth Cir. 1984).
301. The officers had entered the dwelling and arrested its owner and one other person.

Id. at 843. Although not directly discussed by the court, there must have been probable
cause for the arrests and exigent circumstances sufficient to excuse the requirement for an
arrest warrant for an arrest of the owner within his dwelling. See Payton v. New York, 445
U.S. 573 (1980). At the time of the arrest the officers made a brief search of the rooms where
the arrests occurred, while the two arrested persons were still in the room. After the two
arrested persons had been taken to awaiting police cars the officers checked the house and
found no other person inside. 743 F.2d at 843. Again, although not directly discussed by the
court, no constitutional violation had apparently occurred up to that point. See Chimel v.
California, 395 U.S. 752 (1969) (search incident to lawful arrest is limited to the persons of
those arrested and areas within their immediate control). See also Warden v. Hayden, 387
U.S. 294 (1967) (apparently authorizing walk-through search to look for other persons). It is
at this point that the constitutional violation occurred because the officers, upon probable
cause but without a search warrant, continued to search the empty house, and it was then
that the shotgun was discovered. Distinguishing Warden v. Hayden, 387 U.S. 294 (1967);
United States v. Quiglery, 631 F.2d 415 (5th Cir. 1980); and United States v. Burgos, 720
F.2d 1520 (11th Cir. 1983), the court held that, since the house was empty at the time of the
contested search and there was no reason to believe it contained any weapon but the shot-
gun, there were not sufficient exigent circumstances to excuse the warrant requirement. The
police knew that there was at least one accomplice unaccounted for and that he might come
back for the shotgun. 743 F.2d at 845. However, "[pirotection against this remote eventual-
ity is not the type of circumstance that creates an urgent need for immediate action." Id.
(citing Sequna v. United States, 104 S. Ct 3380 (1984) ("police may conduct perimeter
stakeout of home to prevent persons from obtaining evidence while a search warrant is be-
ing issued," 743 F.2d at 845)). There were only three officers at the scene, and two were
needed to conduct the two arrested persons to the police station. The court dealt with this
problem by saying that additional officers could have been called for. Id.

302. 743 F.2d at 845 (citing United States v. Roper, 681 F.2d 1354 (11th Cir. 1982), cert.
denied, 459 U.S. 1207 (1983); Nix v. Williams, 104 S. Ct. 2501 (1984)). See also United
States v. Koresser, 731 F.2d 1509, 1519-20 (11th Cir. 1984).

303. 743 F.2d at 845.
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possessed by the police and were being actively pursued prior to the oc-
currence of the illegal conduct."' 30 ' The court, therefore, refused to apply
the inevitable discovery rule.0 5

The Good Faith Exception to the Fourth Amendment Exclu-
sionary Rule

In United States v. Beck,306 the court applied the Williams good faith
exception30 7 to a situation when, although the arrest warrant in question
was not supported by probable cause, the officers executing the warrant
"had personal knowledge among themselves sufficient to satisfy the re-
quirements of probable cause." 06 The court reasoned somewhat crypti-
cally that "the officers had a reasonable and good faith, although possibly
mistaken belief that their actions were authorized." 3"9

304. Id. at 846 (original emphasis) (citing United States v. Brookings, 614 F.2d 1037,
1042 n.2 (5th Cir. 1980)). The court reasoned that since the Supreme Court in Nix v. Wil-
liams, 104 S. Ct. 2501 (1984), had not covered this question, "we look to our earlier decisions
for guidance." 743 F.2d at 846. Although the first half of the Brookings test was met (a
reasonable likelihood that the evidence would have been discovered by lawful means), the
second half, the timing problem, was not. For the timing question, the court also cited
United States v. Roper, 681 F.2d 1354 (11th Cir. 1982), cert. denied, 459 U.S. 1207 (1983);
United States v. Parker, 722 F.2d 179, 185 n.4 (5th Cir. 1983); and United States v. Shaw,
701 F.2d 367, 379 n.6 (5th Cir. 1983), cert. denied, 104 S. Ct. 1419 (1984). See 743 F.2d at
846.

305. 743 F.2d at 846. The court's basic rationale for the time requirement is stated on
the same page of the opinion: "Because a valid search warrant can nearly always be ob-
tained after the search occurred, a contrary holding would practically destroy the require-
ment that a warrant for the search of a home be obtained before the search takes place." Id.
(original emphasis).

306. 729 F.2d 1329 (11th Cir.), cert. denied, 105 S. Ct. 383 (1984).

307. United States v. Williams, 622 F.2d 830 (5th Cir. 1980) (en banc), cert. denied, 449
U.S. 1127 (1981). This good faith exception can be stated as follows:

[W]hen evidence is sought to be excluded because of police conduct leading to its
discovery, it will be open to the proponent of the evidence to urge that the con-
duct in question, if mistaken or unauthorized, was yet taken in a reasonable, good
faith belief that it was proper. If the court so finds, it shall not apply the exclu-
sionary rule to the evidence.

622 F.2d at 846-47. This good faith exception was supported by 13 out of 24 judges on the
then Fifth Circuit Court of Appeals. Id. at 840. Compare this good faith exception to the
one approved by the United States Supreme Court in United States v. Leon, 104 S. Ct. 3405
(1984), and Massachusetts v. Sheppard, 104 S. Ct. 3424 (1984).

308. 729 F.2d at 1331.

309. Id.
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III. SELF-INCRIMINATION

The Eleventh Circuit has adopted a three-factor test to determine
whether unconstitutional self-incrimination has occurred: (1) the exis-
tence of compulsion; (2) the testimonial nature of that which was com-
pelled; and (3) the incriminating nature of that which was compelled. 10

A. Compulsion

In 1984 the Eleventh Circuit explained the two categories of compul-
sion-actual compulsion and presumed compulsion under Miranda"I by
emphasizing their differences. The two categories are mutually exclusive
to this extent: "[E]ven if a court finds compliance with Miranda, the
court must still rule on the confession's voluntariness. "318 The court went
on to elaborate: "That the voluntariness and Miranda issues are sepa-
rate is made clear by the Supreme Court's recognition that under Mi-
randa, the cost of assuring voluntariness by a procedural test, indepen-
dent of any actual inquiry into voluntariness, is that some voluntary
statements will be excluded."818

Actual Compulsion

In Leon v. Wainwright, 31 the court of appeals held:

The applicable standard for determining whether a confession is volun-
tary is whether, taking into consideration the totality of the circum-
stances, the statement is the product of the accused's 'free and rational'
choice. This means that it 'must not be extracted by any sort of threats
of violence, nor obtained by any direct or implied promises, however
slight, nor by the extortion of any proper influence. ...'311

310. United States v. Ghidoni, 732 F.2d 814, 816 (11th Cir.), cert. denied, 105 S. Ct. 328
(1984) (adopting test of United States v. Authmet, 607 F.2d 1129, 1131 (5th Cir. 1979), on
authority of Bonner v. City of Prichard, 661 F.2d 1206, 1209 (11th Cir. 1981) (en banc)).

311. See Batey & Marks, supra note 1, at 1165. The reference is to Miranda v. Arizona,
384 U.S. 436, 467 (1966). Also, in two cases, Palmes v. Wainwright, 725 F.2d 1511 (11th Cir.
1984) and Tinsley v. Purvis, 731 F.2d 791 (11th Cir. 1984), sixth amendment interrogation
issues under Messiah v. United States, 377 U.S. 201 (1964), arose.

312. Jarrell v. Balkcom, 735 F.2d 1241, 1252 (11th Cir. 1984) (citing United States v.
Sims, 719 F.2d 375, 378 (11th Cir. 1983), cert. denied, 104 S. Ct. 1304 (1984)).

313. Jarrell v. Balkcom, 735 F.2d 1241, 1252 n.11 (citing Michigan v. Mosley, 423 U.S.
96, 114 (1975) (Brennan, J., dissenting) (paraphasing majority opinion)).

314. 734 F.2d 770 (11th Cir. 1984).
315. Id. at 772. There are cases where the answer to this inquiry is almost self-evident.

Thus, in United States v. Ghidoni, 732 F.2d 814 (11th Cir.), cert. denied, 105 S. Ct. 1328
(1984), when the federal district court ordered the defendant, under threat of contempt, to
authorize his foreign bank to release certain records, the compulsion was obvious. 732 F.2d
at 816. See Paxton v. Jarvis, 735 F.2d 1306 (11th Cir.) (discussing factors involved if the

1188 [Vol. 36
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One of the most interesting compulsion issues decided by the court dur-
ing the survey period was the case of Jarrell v. Balkcom.316 Defendant
argued that the government had used promises or a similar variety of
unconstitutional influence, when during the course of his confession, he
had said "that he was mentally sick and inquired whether he would re-
ceive competent medical help."1' ' 7 One of the officers present said that "as
far as he knew, [the defendant] would receive such assistance if
needed."'  The offer of medical help, however, if made, was not condi-
tioned upon defendant's confession. The court found no unlawful influ-
ence, emphasizing that defendant consented to the meeting at which the
confession occurred. Furthermore, defendant brought up the question of
medical help, and he was "in control of his faculties while confessing. ''s 9
The court also found no unlawful inducement when an officer responded
to defendant's question regarding retaliation by the victim's husband,
with the comment that "when apprehended, the perpetrator would be of-
fered police protection." 2 0

An entirely different problem arose in Leon v. Wainwright.21 Defen-
dant confessed twice, but the first was clearly coerced because it was the
direct result of threats and physical abuse.322 The second confession oc-
curred under the following circumstances: Defendant was taken to the
police station; he was given a Miranda warning and signed a waiver; he
was then interrogated by officers who had not been involved in the events
surrounding his first confession; and the second confession was completed
five hours after the first one.323 Applying a totality of circumstances test,

confession is that of a juvenile), cert. denied, 105 S. Ct. 335 (1984). On the question of
compulsion, see United States v. Alegria, 721 F.2d 758 (11th Cir. 1983); Palmes v. Wain-
wright, 725 F.2d 1511 (11th Cir. 1984). The question of custodial interrogation by a court-
appointed psychiatrist arose in Alvord v. Wainwright, 725 F.2d 1281 (11th Cir. 1984), in the
context of an effective assistance of counsel question. See also Cape v. Francis, 741 F.2d
1287, 1297 (11th Cir. 1984); Smith v. Wainwright, 741 F.2d 1248 (11th Cir. 1984); and Moore
v. Zant, 734 F.2d 585 (11th Cir. 1984), on the issue of Miranda and psychiatric testimony.

316. 735 F.2d 1242 (11th Cir. 1984). It should be noted that the case also contains an
extended discussion of the voluntariness hearing. Id. at 1252-53. See also Paxton v. Jarvis,
735 F.2d 1306 (11th Cir.), cert. denied, 105 S. Ct. 335 (1984).

317. 735 F.2d at 1250.
318. Id.
319. Id. The court relied on United States v. Hollis, 450 F.2d 1207 (5th Cir. 1971), which

contained comparable facts. Regarding the defendant's being in control of his faculties after
use of alcohol and marijuana, see 735 F.2d at 1250 n.7.

320. 735 F.2d at 1250-51. The court, emphasizing that even if the comment about police
protection was a promise, it was merely in answer to the defendant's inquiry. "[Tlhe of-
ficer's statement was neither likely to nor intended to induce a confession." Id. at 1251.

321. 734 F.2d 770 (11th Cir. 1984).
322. Id. at 772 n.2.
323. Id. at 772-73.
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the court found that the second confession was not compelled . 2  The
court emphasized the following variables that led to its conclusion: The
passage of time; the involvement of different officers in the second inter-
rogation; the careful explanation of defendant's Miranda rights; the
waiver of those rights; and the fact that the coercion attendant upon the
first confession was "motivated by the immediate necessity of finding the
[kidnap] victim and saving his life," rather than merely an attempt "to
obtain a confession."32'

Miranda

For the requirements of Miranda v. Arizona'2s to come into play, there
must be both custody and interrogation.327 The Eleventh Circuit has es-
tablished "a four-factor test for determining whether a declarant is in
custody, to wit: (1) the existence of probable cause to arrest; (2) the sub-
jective intent of the police; (3) the subjective belief of the defendant; and
(4) the focus of the investigation." 3' Thus, when an officer, in the context
of the existence of the odor of marijuana, demands at gunpoint that the
defendant present himself, custody exists.32'

324. Id. at 773.
325. Id. The court cautioned that its opinion was not to be read as approving the use of

force and coercion to obtain confessions. Rather the court saw the events surrounding the
first confession as "a group of concerned officers acting in a reasonable manner to obtain
information they needed in order to protect another individual from bodily harm or death."
Id. This was undoubtedly a large factor in the court's decision that the taint of the first
coerced confession was sufficiently dissipated. The court cited, exempli gratia, for this the-
ory, Darwin v. Connecticut, 391 U.S. 346 (1968). In addition, although not exactly so stated
by the court, the Miranda warning, very carefully explained together with the subsequent
waiver, was probably crucial to dissipating the taint. Standing alone it probably would not
have been enough. See Brown v. Illinois, 422 U.S. 590 (1975). In an interesting twist from
the rule that mere compliance with the requirements of Miranda does not answer the ques-
tion of voluntariness (see supra text accompanying note 312), such compliance may be a
major factor in determining voluntariness.

In a different, but related use of the Miranda warning, the court placed heavy emphasis
on it to find that allegations of police deception of the defendant prior to his confession (to
the effect that the murder weapon had his fingerprints on it and that his footprint was
located at the crime scene), even if true, did not make the confession involuntary. See Mor-
gan v. Zant, 743 F.2d 775, 779-80 (11th Cir. 1984). "Morgan received numerous Miranda
warnings prior to making any statement, and . .. he willingly confessed, these warnings
notwithstanding." Id. at 779. The court relied heavily on the following statement from Fra-
zier v. Cupp, 394 U.S. 731, 739 (1969): "The fact that the police misrepresented the state-
ments [the defendant's associate] made is, while relevant, insufficient in our view to make
this otherwise voluntary confession inadmissible." 743 F.2d at 779-80.

326. 384 U.S. 436 (1966).
327. United States v. Castro, 723 F.2d 1527, 1530 (11th Cir. 1984).
328. Id. (citing United States v. Lueck, 678 F.2d 895, 900 (11th Cir. 1982)).
329. 723 F.2d at 1530. The court's conclusion is, however, somewhat weakened by the
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Once custody is established, the challenged statement must result from
interrogation. Thus, in United States v. Castros330 the question by a po-
lice officer regarding what was going on, asked when he noticed an odor of
marijuana around defendant's residence, was interrogation.33 1 Even in the
face of interrogation, however, a spontaneous comment unrelated to the
focus of the interrogation is not precluded by a failure to give a Miranda
warning.38' Hence, when defendant in Castro responded to a "What's go-
ing on?" question with "You want money? We got money," the statement
was "spontaneously volunteered" and not in response to interrogation.333

In Tinsley v. Purvis,33
4 the court applied the rule in United States v.

Brown.335 It found that the Miranda warning does not require the inter-
rogator to inquire of the defendant if he "had a lawyer and wanted that
lawyer present."' s

33

Regarding waiver of one's rights, the court in Davis v. Zant ss held that
the record below reflected that "each time Davis made a statement to the
police, he voluntarily waived his right to remain silent and his right to
counsel.'"$" The court of appeals also commented that "[t]his Court has
long recognized that it is not unusual for an arrested person to voluntarily
cooperate with law enforcement officials."'3 In United States v.
Kroesser,"0 the court, relying on Edwards v. Arizona"' and Oregon v.
Bradshaw,'" held that defendant-initiated conversation, subsequent to a

government's concession that the declarant was deprived of his freedom. Id. at 1530 n.2.
Custody obviously includes jalhouse confinement. See Tinsley v. Purvis, 731 F.2d 791 (lth
Cir. 1984).

330. 723 F.2d 1527 (11th Cir. 1984).
331. Id. at 1530.
332. See generally Rhode Island v. Innis, 446 U.S. 291 (1980), discussed at 723 F.2d at

1530.
333. 723 F.2d at 1530. The case contains an extended discussion of the problem of the

custodial but unwarned spontaneous statement made once some interrogation had com-
menced. Id. at 1530-32.

334. 731 F.2d 791 (11th Cir. 1984).
335. 569 F.2d 236 (5th Cir. 1978) (en banc). See Bonner v. City of Prichard, 661 F.2d

1206, 1209 (11th Cir. 1981) (en banc).
336. 731 F.2d at 792. The court held that the fact that here defendant was in jail on

state charges, while defendant in Brown had been released on bail from state charges and no
federal charges had yet been filed, should not cause a different result.

337. 721 F.2d 1478 (11th Cir. 1983).
338. Id. at 1490.
339. Id. at 1490-91. The court also noted with approval a holding by the district court

that "it is permissible for a defendant to make incustody statements to law enforcement
officials outside the presence of counsel, where there has been voluntary relinquishment by a
defendant of his right to have counsel present." Id. at 1491.

340. 731 F.2d 1509 (11th Cir. 1984).
341. 451 U.S. 477 (1981).
342. 462 U.S. 1039 (1983).
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Miranda warning and concomitant refusal to talk without an attorney,
amounted to a waiver of the previously asserted desire not to talk."s

A different waiver situation presented itself in Bartlett v. Allen.34 The
question in Bartlett was whether, given an initial invalid confession
caused by failure to honor defendant's request for counsel under Mi-
randa, any subsequent confession could then amount to a waiver of those
rights.1" The court imposed a heavy burden to prove waiver as required
by Miranda.3s It found that the particular circumstances of this case
constituted a waiver because Bartlett's attorney, who arrived during the
original Miranda-violating interrogation, advised Bartlett fully of his
rights.3  Bartlett then "completed, reiterated, and even supplemented his
prior statements [and, under the circumstances] . . . waived any rights
which had been breached during the improper questioning."

The Use of Silence

In United States v. Blanton,341 the court faced the issue of "whether
the prosecution may allude in its case in chief to a defendant's pre-arrest
silence in response to governmental questioning, where defendant subse-
quently takes the stand and testifies.' 'sss While recognizing that "Ltlhe
evidence would have been admissible in rebuttal, if the defendant took
the stand and claimed to have told an exculpatory story to the authori-
ties,"' ' the court relied on United States v. Caro," 2 when the court said
that "it had 'found no decision permitting the use of silence, even the
silence of a suspect who has been given no Miranda warnings and is enti-

343. After the defendant had initiated the conversation by expressing regret at having
involved his codefendant, he was again warned of his Miranda rights and an explicit waiver
obtained. 731 F.2d at 1520.

344. 724 F.2d 1524 (11th Cir. 1984).
345. Id. at 1527. For a comparable situation involving actual compulsion rather than

Miranda, see supra text accompanying notes 321-25.
346. 724 F.2d at 1527.
347. Id. at 1528.
348. Id. Other cases involving waivers decided by the court during the reporting period

include Palmes v. Wainwright, 725 F.2d 1511 (11th Cir. 1984); Collins v. Francis, 728 F.2d
1322 (11th Cir. 1984); and Alvord v. Wainwright, 731 F.2d 1486 (11th Cir. 1984). Waiver
problems under Messiah v. United States, 377 U.S. 201 (1964), were considered and exten-
sively discussed in Tinsley v. Purvis, 731 F.2d 791 (11th Cir. 1984), and Palmes v. Wain-
wright, 725 F.2d 1511 (11th Cir. 1984).

349. 730 F.2d 1425 (11th Cir. 1984). This was apparently a case of first impression in the
circuit. Id. at 1433.

350. Id.
351. Id. (citing Doyle v. Ohio, 426 U.S. 610, 619 n.U (1976)).
352. 637 F.2d 869 (2d Cir. 1981) (described by court as the only case it could find involv-

ing similar circumstances, 730 F.2d at 1433).
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tled to none, as part of the Government's direct case.' ,,353 The court went
on, however, to hold that "the error, if error at all, was harmless beyond a
reasonable doubt."35'

Comment on Failure to Testify

The Eleventh Circuit standard for applying the rule of Griffin v. Cali-
fornia365 that the government cannot comment on a defendant's failure to
testify, is "whether the statement was manifestly intended or was of such
a character that a jury would naturally and necessarily take it to be a
comment on the failure of an accused to testify."35' In Solomon v.
Kemp,3

5
7 the court held that the statements in the prosecution's closing

argument that it was not known which of the two defendants had fired
which of two weapons located at the crime scene, and that the only per-
son who could tell was defendant, were not under the applicable standard
a comment on defendant's refusal to testify." Instead, the statements
were "an attempt to explain why the state could not match each defen-
dant with one specific gun and to stress the fact that this was not crucial

353. 730 F.2d at 1433 (quoting 637 F.2d at 876). The court also pointed out that the
Second Circuit in Caro "noted that all of the cases which allowed evidence regarding a de-
fendant's silence, including Jenkins v. Anderson, 447 U.S. 231 (1980), have involved im-
peachment or rebuttal of the defendant's testimony." 730 F.2d at 1433. Silence cannot be
used to impeach in all situations. See Doyle v. Ohio, 426 U.S. 610 (1976). Contrast Doyle,
which held that a defendant's post-Miranda-warning silence cannot be used to impeach a
defense raised at trial, with Solomon v. Kemp, 735 F.2d 395 (11th Cir. 1984), which holds
that such silence can be used to show the intent of the defendant to cause the death of the
murder victim (failure of defendant to mention inconsistent with lack of intent to cause the
victim's death). 735 F.2d at 400. Further, contrast Solomon with Greenfield v. Wainwright,
741 F.2d 329 (11th Cir. 1984), which holds that Doyle required that post-Miranda silence
not be used in determining the sanity of the defendant, both because it was not probative of
his sanity, and because such use violated the implicit Miranda assurance that silence would
not be used against the defendant. Id. at 334. Two points must be noted about Greenfield
(which contains an excellent discussion of the Doyle rule). First, it parts company with the
Seventh Circuit (see Sulie v. Duckworth, 689 F.2d 128 (7th Cir. 1982), cert. denied, 460 U.S.
1043 (1983)) and the Tenth Circuit (see United States v. Trujullo, 578 F.2d 285 (10th Cir.),
cert. denied, 438 U.S. 858 (1978)). See 741 F.2d at 334. Second, it makes no mention of
Solomon v. Kemp, 735 F.2d 95 (11th Cir. 1984), see supra, with which it is arguably incon-
sistent. For further discussion of the Doyle problem, see United States v. Johns, 734 F.2d
657 (11th Cir. 1984); Tucker v. Francis, 723 F.2d 1504 (11th Cir. 1984).

354. 730 F.2d at 1434.
355. 380 U.S. 609 (1965).
356. Solomon v. Kemp, 735 F.2d at 401 (quoting United States v. Dearden, 546 F.2d 622,

625 (5th Cir.), cert. denied, 434 U.S. 902 (1977)). See Bonner v. City of Prichard, 661 F.2d
1206, 1209 (11th Cir. 1981) (en banc).

357. 735 F.2d 395 (11th Cir. 1984).
358. Id. at 401.



MERCER LAW REVIEW

to the state's case."'

B. The Testimonial Nature of That Which Was Compelled

In United States v. Ghidoni,'s ° a federal district judge ordered defen-
dant, under threat of contempt, to authorize his foreign bank to release
certain records .3" The court found that defendant's signing the authori-
zation would not amount to an admission that the accounts at issue actu-
ally existed, since the authorization was for release of any accounts that
existed. Consequently, the authorization was not testimonial concerning
the existence of any record that in fact did exist. Second, the court dis-
agreed with defendant that his signing the authorization was testimonial
concerning his possession or control of such accounts for essentially the
same reason. Finally, the court held that the authorization would not au-
thenticate any records that did exist because only the bank could authen-
ticate the records."'s Judge Clark dissented because he believed that "we
are concerned not with the act of producing records or the act of signing a
consent form, but with the substance of the consent form itself, which
communicates to all banks presented with the form: 'I consent to have
you release any account information you deem applicable to me.' ,,3s
Judge Clark equated the consent form to a confession.'

C. The Incriminating Nature of That Which Is Compelled

The only direct reference to the incriminating character of evidence is
in Judge Clark's dissenting opinion in United States v. Ghidoni.'" In
Ghidoni, he found that the bank account information was "unquestion-

359. Id. The theory of the state's case was not readily apparent from the court's opinion
but, in any event, the court held, "Although the statement was an indirect reference to
petitioner's silence, taken in context it is an objective evaluation of the state of the evidence.
As such it is permissible under Griffin." Id. See also Tucker v. Francis, 723 F.2d 1504 (11th
Cir. 1984) (discussing application of Griffin standard in the context of a bifurcated capital
case).

360. 732 F.2d 814 (11th Cir.), cert. denied, 105 S. Ct. 328 (1984).
361. See supra note 315 for the discussion of the question of compulsion in this case.
362. 732 F.2d at 818. Concerning all three elements, existence, possession or control, and

authentication, see the court's discussion of United States v. Miller, 600 F.2d 563, 566 (5th
Cir. 1981) (Unit B), vacated as moot, 685 F.2d 123 (5th Cir. 1982) (Unit B); see Stein v.
Reynolds Securities, Inc., 667 F.2d 33 (11th Cir. 1982) (Eleventh Circuit "adopted as bind-
ing precedent all of the post-September 1981 decisions of Unit B of the former Fifth Cir-
cuit"). See 732 F.2d at 817 & n.6. The case also discussed the two leading United States
Supreme Court cases in this area: Fisher v. United States, 425 U.S. 391 (1976), and United
States v. Doe, 104 S. Ct. 1237 (1984). See 732 F.2d at 816-19.

363. 732 F.2d at 821 (Clark, J., dissenting).
364. Id.
365. Id. at 819-21 (Clark, J., dissenting).
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ably incriminating, in that it furnishes a link in a chain leading to pro-
curement of the documents that the government intends to use to secure
Ghidoni's conviction."M3"

IV. CONCLUSION

In the opinions surveyed, as well as in other Eleventh Circuit cases
dealing with issues of constitutional criminal procedure e

3
7 the trend is

clear: Prosecutors, both state and federal, are faring remarkably well
before the court of appeals. While this may serve the goal of crime con-
trol, several of the cases surveyed would suggest* that the judges of the
Eleventh Circuit could well heed the words of Justice Stevens:

We could, of course, facilitate the process of administering justice to
those who violate the criminal laws ... by ignoring the entire Bill of
Rights-but it is the very purpose of a Bill of Rights to identify values
that may not be sacrificed to expediency. In a just society those who gov-
ern, as well as those who are governed, must obey the law.'

366. Id. at 821. The majority did "not necessarily disagree" but did not feel compelled to
reach the question because they did not find the authorization to be testimonial. 732 F.2d at
817 n.4. See supra text accompanying notes 360-64.

367. Among the cases beyond the chosen scope of this survey, the following are notewor-
thy: United States v. Sarmineto, 744 F.2d 755 (11th Cir. 1984) (prosecutorial misconduct);
United States v. Perry, 740 F.2d 854 (11th Cir. 1984) (confrontation); United States v.
Reme, 738 F.2d 1156 (11th Cir. 1984) (speedy trial); United States v. Fernandez-Toledo, 737
F.2d 912 (11th Cir. 1984) (bail); United States v. Griggs, 735 F.2d 1318 (11th Cir. 1984)
(prosecutorial misconduct); Williams v. Melton, 733 F.2d 1492 (11th Cir.) (confrontation),
cert. denied, 105 S. Ct. 567 (1984); Albert v. Montgomery, 732 F.2d 865 (11th Cir. 1984)
(double jeopardy); Seritt v. Alabama, 731 F.2d 728 (11th Cir.) (proportionality), cert. de-
nied, 105 S. Ct. 545 (1984); United States v. Jones, 722 F.2d 632 (11th Cir. 1983) (double
jeopardy).

368. United States v. Leon, 104 S. Ct. 3405, 3457 (1984) (Stevens, J., dissenting).




