Appellate Practice and Procedure
by Edward C. Brewer, III*
Appellate practitioners will welcome the new edition of Larry Roth and
George Rahdert's Appeals to the Eleventh Circuit Manual,' which succeeds their 1977 work on appeas to the Former Fifth Circuit. This manual contains a comprehensive discussion of the statutes, rules, and general
case law on appellate practice in the Eleventh Circuit.
I. JUDGMENTs AND APPEALABLE ORDERS

A.

The Final Judgment Rule

The final judgment rule under 28 U.S.C. § 12918 and analogous administrative review provisions provide generally that an order is appealable
only if it finally terminates the litigation.4 In two cases, the Eleventh Circuit held that an order remanding a case to a subordinate tribunal is not
a final order. In Jacksonville Shipyards, inc. v. Estate of Verderane,5 the
court held that an order of the Benefits Review Board determining liability under the Longshoremen's and Harbor Workers' Compensation Act
but remanding to the administrative law judge for recalculation of the
7
award was not a final appealable order.$ Similarly, in Farr v. Heckler,
the court held that a district court's order remanding a social security
Attorney at Law, Atlanta, Georgia. The University of the South (B.A., 1975); Vanderbilt University (J.D., 1979). Author: Smokers and Nonsmokers in the Work Place, 11
Ewi.. Rms. ToDAY 188 (1984); Note, Disclosure of Foreign Direct Investment in United
States Agricultural Property, 12 Vm. J. TRANSNT'L L. 665 (1979). Member, State Bars of
Alabama and Georgia.
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volumes). The publisher is D. & S. Publishers, P. 0. Box 5105, Clearwater, Fla. 33518-9958.
2. G. RAHDrn & L. RoTH, APPALs o TH FiFTH Cmcurr MANUAL (1977 & Supp. 84-2

1984).
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28 U.S.C. § 1291 (1982).
E.g., Coopers & Lybrand v. Livesay, 437 U.S. 463, 467 (1978).
729 F.2d 726 (11th Cir. 1984).
Id. at 727.
729 F.2d 1426 (11th Cir. 1984).
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claim to the agency for a redetermination as to the availability of job
opportunities for the claimant was not a final judgment because it did not
bring an end to the litigation.
In American Manufacturers Mutual Insurance Co. v. Edward D.
Stone, Jr.& Associates,9 the court held that an order staying federal proceedings in favor of related state proceedings was a final appealable order.
The Eleventh Circuit distinguished the United States Supreme Court's
decision in Moses H. Cone Memorial Hospital v. Mercury Construction
Corp.'0 because the state court litigation in American Manufacturers
would not have res judicata effect in the federal case. The court of appeals, however, reasoned that the stay order effectively placed the appellant out of court because of the "indefinite and unnecessary" delay in the
federal proceedings, and was therefore final. 1
In United States v. Hayes,12 the court held that an order denying a
contempt finding in an action by the Internal Revenue Service (Service)
for production of tax records was final and appealable. The court held
that the Service could obtain review of a finding that the taxpayer had
made "some effort" to comply with production, and that this was insufficient because "all reasonable efforts" are required to rebut a prima facie
showing of contempt."
During the survey period, the court held that denial of a variety of motions in civil and criminal cases are not final and appealable. The court
held in In re Tidewater Group, Inc., 4 a bankruptcy proceeding, that a
bankruptcy court's order denying approval of a settlement agreement because it was not in the best interest of creditors went only to an incidental procedural matter and was not final.' In In re Smith,' the court held
that denial of a debtor's motion for summary judgment in his adversary
proceeding for the lien-free sale of his residence
was not final because it
7
did not finally determine the creditor's claim.
8.
9.
10.
11.

Id. at 1427.
743 F.2d 1519, 1525 (11th Cir. 1984).
460 U.S. 1 (1983).
743 F.2d at 1519.

12. 722 F.2d 723 (11th Cir. 1984).
13. Id. at 726.
14. + 734 F.2d 794, 796 (11th Cir. 1984).
15. Id. at 794. The court noted that interlocutory orders may be appealable to a bankruptcy appellate panel by leave of the district court under 28 U.S.C.A. §§ 1334(b) and
1482(b) (West 1982 & Supp. 1984). 734 F.2d at 796. The court probably will grant leave to
appeal only in an unusual case. The court denied leave to appeal in Tidewater. Id. at 797.
See 22 Bankr. 500 (N.D. Ga. 1982), aff'd, 734 F.2d 794 (11th Cir. 1984).
16. 735 F.2d 459 (11th Cir. 1984).

17. Id. at 461.
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In In re Grand Jury Proceedings (Berry), s the court held that the denial of a motion for the return of property seized during an arrest on drug
charges, including five 100-ounce silver bars and some 20,000 dollars, was
not final. 19 The court applied the rule stated in DiBella v. United
States 0 that such an order is appealable only if the motion was solely for
the return of property and was not tied to in ongoing criminal prosecution. The court reached this result because the movants were the subjects
of a grand jury investigation at the time of the district court's order.21 In
United States v. Gulledge,2 the court held the denial of a motion for
judgment of acquittal nonappealable.23 Defendant argued that the appeal
was justified by the double jeopardy clause.2 " The court ruled that a "colorable" double jeopardy claim was not presented when a retrial was necessary because the jury was unable to reach a verdict.2 5
The Eleventh Circuit considered the difference between an order "dismissing a complaint" and an order or judgment "dismissing an action" in
Czeremcha v. International Association of Machinists & Aerospace
Workers." This decision highlights the need for both attorneys and district courts to draft an explicit and precise statement as to the intended
dispositive effect of such orders. Plaintiff, an airline employee, brought an
action against his union for breach of the duty of fair representation
under section 8(b) of the National Labor Relations Act,' 7 even though the
Railway Labor Act governs labor relations in the airline industry.28 The
district court dismissed the complaint on December 23, 1982, for want of
subject matter jurisdiction.2" Plaintiff moved for leave to amend, which
the district court denied on March 10, 1983, because its prior order had
properly dismissed "this cause of action." Plaintiff filed a notice of appeal
from the denial of his motion for leave to amend on April 8, 1983, more
30
than thirty days after the December 23 order.
18. 730 F.2d 716 (11th Cir. 1984).
19. Id. at 717.
20. 369 U.S. 121 (1962).
21. 730 F.2d at 718.
22. 739 F.2d 582 (11th Cir. 1984).
23. Id. at 584.
24. Id. at 585 (citing Abney v. United States, 431 U.S. 651 (1977)).
25. 739 F.2d at 585.
26. 724 F.2d 1552 (11th Cir. 1984).
27. 29 U.S.C. §§ 141-187 (1982). The proper basis of jurisdiction for an NLRA claim
would have been 28 U.S.C. § 1331 and § 301 of the NLRA, 29 U.S.C. § 185(c) (1982). See
Vaca v. Sipes, 386 U.S. 171 (1967).
28. 724 F.2d at 1553.
29. Id. at 1555; 45 U.S.C. §§ 151.188 (1982); see also Tunstall v. Brotherhood of Locomotive Eng'rs, 323 U.S. 210 (1944); Steele v. Louisville & N.R.R., 323 U.S. 192 (1944).
30. 724 F.2d at 1553.
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The Eleventh Circuit held that the notice of appeal was timely.81 The
court first held that the plaintiff lost the automatic right of amendment
provided by rule 15(a)3 2 when the motion to dismiss was granted.38 The

court then held, however, that the dismissal of the complaint did not finally terminate the action. Only an order dismissing the action, or an order stating that an amendment would not save the complaint, has the
necessary finality to be appealable. 3'
Czeremcha brings some clarity to determining which orders on substantive pretrial motion are final: orders dismissing actions are final; orders dismissing complaints and stating that amendment would be futile
are final; but orders dismissing complaints are not final. The opinion,
however, raises a number of issues that may have to be addressed in future cases. The court's holding that dismissal of a complaint is not a final
order is inconsistent with two 1964 Fifth Circuit decisions. Both United
Steelworkers v. American International Aluminum Corp. and Due v.
Tallahassee Theatres, Inc. held that dismissal of a complaint was a final
appealable order.38 In both 1964 cases, the appellants argued that the dismissed complaint stated a claim for relief. On the other hand, plaintiff in
Czeremcha was attempting to amend the original complaint to raise a
claim under the Railway Labor Act. Because the district court in Czeremcha discussed the propriety of plaintiff's proposed claim under the
Railway Labor Act at great length, the court of appeals concluded that
plaintiff could not reasonably have understood the dismissal of his complaint under NLRA to be a final order and, therefore, allowed the otherwise untimely appeal.3 6
If the plaintiff wishes to appeal the dismissal of the initial complaint
after Czeremcha, he should first secure an order dismissing the action.
Alternatively, if the plaintiff has not secured such an order before the
thirty-day time period for appeal has run, he would have to move for an
order under appellate rule 4(a)(5)3 1 extending the time for appeal, in order to eliminate the argument that under American Internationaland
Tallahassee Theatres, the order dismissing the complaint was final when
entered and his time for appeal has run. This dilemma does not exist
when the district court enters an initial order dismissing the action rather
31.
32.
33.
34.
35.
1964),

Id. at 1553-54.
FED. R. Cw. P. 15(a).
724 F.2d at 1556.
Id. at 1554 n.4, 1556.
United Steelworkers v. American Intl Aluminum Corp., 334 F.2d 147, 150 (5th Cir.
cert. denied, 379 U.S. 991 (1965); Due v. Tallahassee Theatres, Inc., 333 F.2d 630, 633

(5th Cir. 1964).
36. 724 F.2d at 1555.
37. FED. R. APP. P. 4(a)(5); see Truett v. Johns-Manville Sales Corp., 725 F.2d 1301 (11th
Cir. 1984).
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than the complaint. In that event, any motion for leave to amend the
complaint would have to be filed under rule 59 or 60.38
Czeremcha raises a second issue: whether the rule stated in United
States v. Mayton3 has any continued validity. Mayton involved a voting
rights suit by the United States under the Civil Rights Act of 1957.40 The
district court granted general relief on the complaint, but later dismissed
a number of applications for registration filed by individuals eligible to
vote. The United States appealed from the rejection of these applications.4 ' The jurisdictional issue on appeal in Mayton was whether these
rejections were final appealable orders. The court concluded that they
were final because they effectively ruled on the rights in question.'2 The
court further stated in dicta that "[o]f course an unsuccessful plaintiff
may file an amended complaint to cure deficiencies. But we have held
that this is permissive and need not be done to invest finality in the order
of dismissal.'

43

The court in Czeremcha cited Mayton as the basis for its conclusion
that an order dismissing a complaint was not final. Its analysis characterized Mayton as a holding that when the complaint is dismissed, the plaintiff has the option of moving for leave to file an amended complaint or4
treating the order dismissing the complaint as final and appealable.
While the Mayton opinion raises this as a possibility, the Czeremcha decision on the nature of finality does not follow from, and is inconsistent
with, Mayton. The footnote cited above states only that amendments
need not be filed in order to appeal the dismissal of an unamended complaint. It does not state that an order dismissing a complaint lacks finality. The court's reading of footnote four of American Internationalwas
incorrect for the same reason.4
By reading Mayton and American International as it did, the panel
was able to avoid the necessity of reconciling its decision with the holdings in American International and Tallahassee Theatres, and thereby
to avoid the necessity of en banc proceedings to clarify the finality rule
for dismissal orders. 46 This analysis sets up an inherent contradiction be38. FED. R. Civ. P. 59 & FED. R. Civ. P. 60; see Czeremcha, 724 F.2d at 1556 n.9; see also
Thomas v. E.I. du Pont de Nemours & Co., 574 F.2d 1324 (5th Cir. 1978).
39. 335 F.2d 153 (5th Cir. 1964).
40. Id. at 156; see 42 U.S.C. 5 1971(c) (1982).
41. 335 F.2d at 156.
42. Id. at 158.
43. Id. at 158 n.12.
44. 724 F.2d at 1554.
45. Id. (citing United Steelworkers v. American Int'l Aluminum Corp., 334 F.2d at 150
n.4).
46. En banc proceedings would have been necessary to overrule earlier cases holding that
an order dismissing a complaint is a final order. See Bonner v. City of Prichard, 661 F.2d
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tween the holding in Czeremcha and Mayton/American International: the former holds that an order dismissing a complaint is not final, but the latter hold that such an order is final if plaintiff does not file
a motion for leave to amend.
The result in Czeremcha is correct because it recognizes a useful distinction between an order dismissing a complaint and an order dismissing
an action. This distinction will permit the district courts to tailor the dispositive effect of dismissal orders to local practice and the demands of
particular cases. At some point, however, the court will have to address
whether a plaintiff, under facts similar to those in Mayton and American
International,does indeed have a final order on dismissal of a complaint,
which Czeremcha says he does not. Whatever the fate of the earlier rule,
plaintiffs will wish to amend or appeal before thirty days have run and
defendants will want to make sure that a dismissal order dismisses the
action rather than the complaint so that the time for appeal begins to
run. The best course may be for the en banc Eleventh Circuit to overrule
American International and Tallahassee Theatres at the next
opportunity.
B. Injunctions and Other Writs
The court held in Blake v. Zant47 that the grant of a writ of habeas

corpus, not adjudicating all bases raised by the petitioner, was not appealable under 28 U.S.C. § 1292(a),'4 at least when the petitioner has not
been released from custody.4 9 This decision is discussed in more detail in
part D, below, regarding adjudications involving multiple claims and
parties.
In United States v. Fernandez-Toledo," the court held that the United
States may petition for a writ of mandamus to compel a district court to
exercise, within proper bounds, its discretion to determine bail for a criminal defendant in a drug case." A magistrate refused bail to two of four
defendants because they posed too great a threat to the integrity of the
trial process. He based this ruling on testimony that they had threatened
to kill a government witness and had the means to do so." The district
1206 (11th Cir. 1981). It may be asked, however, whether the court's avoidance of en banc
proceedings in Czeremcha was worth the confusion caused by the court's treatment of
precedent.
47. 737 F.2d 925 (11th Cir. 1984) (discussed infra in part I(D), "Multiple Claims and
Parties").
48. 28 U.S.C. § 1292(a) (1982).
49. 737 F.2d at 926.
50. 737 F.2d 912 (11th Cir. 1984).
51. Id. at 920.
52. Id. at 914.
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court reversed the denial and set bail amounts for all four defendants,
ranging from 200 thousand to 1.5 million dollars, stating
that the eighth
53
amendment guaranteed defendants the right to bail.
The government filed an appeal and alternative petition for mandamus.
The Eleventh Circuit ruled that an appeal did not lie because the Bail
Reform Act does not provide an express right for an appeal by the government, and rejected application of the Cohen collateral order doctrine." The court held, however, that because these avenues of appeal
were closed, it would consider the availability of mandamus. Mandamus
was available because the district court had failed to exercise its discretion to deny bail if the facts so warranted.55
C. Interlocutory Orders
In Fernandez-Toledo,the court stated in dicta that the Cohen doctrine
may permit an appeal by the government when the release of a defendant
results from the denial of a pretrial motion for a protective order or other
relief requested to protect the integrity of the trial process. 6 The court
reasoned that such a release would finally dispose of the government's
claims that a defendant should not be released, would be separate from
the merits of the criminal prosecution, and would be effectively unreviewable after a final judgment." The fourth Cohen factor, significant impairment of an important right, might be present if the government were to
identify a threat to the judicial process. The court declined to extend
this rule to the statutory bail determination, however, finding that the
possibility that defendant may abscond and cause danger to the general
public was not a sufficiently identifiable 'right' for protection under Cohen.5 Senior Judge Goldberg specially concurred to disagree with the inclusion of this analysis in the decision, pointing out that a right to appeal
from the denial of a pretrial motion could permit the government to har60
ass a defendant and cause delay.
The Cohen doctrine also arose in a number of bankruptcy appeals. In
53.
54.
55.
56.
57.

Id.
Id. at 919.20 n.15; see Cohen v. Beneficial Indus. Loan Corp., 337 U.S. 541 (1949).
737 F.2d at 919 n.12.
Id. at 919-20.
Id. at 917-18.
58. Id. at 919 n.12.
59. Id. at 917-18.
60. Id. at 920-21 (Goldberg, J., specially concurring). The effect of a Cohen appeal on a
district court's jurisdiction to proceed with the remainder of the case is far from clear. See,
e.g., United States v. Claiborne, 727 F.2d 842 (9th Cir.), cert. denied, 105 S. Ct. 113 (1984); 9
J. MooRE, MooRE's FzDE&RL PRAcrzcE 203.11 (2d ed. 1948 & Supp. 1984-85).
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In re Alchar Hardware,6' the court refused to review a determination
that an owner of property being used by the trustee was protected adequately by the debtor's security deposit of 125 thousand dollars. The order was not final under 28 U.S.C. § 1293(b) 62 or under Cohen, according
to the court, because it involved the exercise of discretion and could be
63
changed upon petition by the property owner.
In In re Smith, 4 the court held that the denial of the debtor's motion
for summary judgment in his adversary proceeding to permit the lien-free
sale of a house did not satisfy Cohen, 5 because the existence of a creditor's right to a lien was not a collateral issue, but was at the heart of the
litigation. 6 The court also rejected application of the Forgay-Conradrule
because the denial did not direct immediate delivery of physical property,7
and, therefore, could not subject the losing party to irreparable injury.
D. Multiple Claims and Parties
In Blake v. Zant, the court held that an order granting a writ of habeas
corpus was not final under rule 54 for purposes of appeal if it adjudicated
some, but not all, of the grounds raised by the petitioner. 8 The petitioner, who had been sentenced to death by a Georgia superior court,
raised numerous grounds for the writ, including ineffective assistance of
counsel, improper jury instructions, and the unconstitutionality of the
Georgia death penalty.6 The district court granted the writ based on two
of the grounds and did not address the petitioner's other contentions.
70
The state appealed.

The appellate court held that the various grounds raised by the petitioner constituted separate "claims for relief" for purposes of rule 54(b),
and the case thus involved multiple claims. Accordingly, in the absence of
a rule 54(b) certification, an order not addressing each basis for the writ
61. 730 F.2d 1386 (11th Cir. 1984).
62. 28 U.S.C. § 1293(b) (1982).
63. 730 F.2d at 1389.
64. 735 F.2d 459 (lth Cir. 1984).
65. Id. at 461.
66. Id. at 460; see also Farr v. Heckler, 729 F.2d 1426 (11th Cir. 1984) (social security
appeal; availability of job opportunities not a collateral issue).
67. 735 F.2d at 461. The analysis in Smith suggests that the court would apply the Forgay-Conrad rule in a case involving inadequate security, such as Alchar Hardware,if irreparable injury could be established. See Forgay v. Conrad, 47 U.S. (6 How.) 201 (Jan. term

1848).
68. 737 F.2d 925, 929 (11th Cir. 1984).
69. Blake v. Zant, 513 F. Supp. 772, 778 (S.D. Ga. 1981), appeal dismissed, 737 F.2d 925
(11th Cir. 1984).
70. 737 F.2d at 926.
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was not final for purposes of rule 54(a).7 ' The court reasoned that a single
adjudication by the district court would provide a more prompt and effective remedy, avoiding piecemeal litigation of the petitioner's claims.7"
In Gulf Coast Fans, Inc. v. Midwest Electronics Importers, Inc.,"5 the
court considered the effect of a prior rule 21 severance order on the finality of a judgment against one of two defendants. The district court had
consolidated for trial two separate cases by plaintiff, Gulf Coast, against
different defendants, Midwest and PAX. PAX defaulted after its trial
counsel withdrew. The district court severed that defendant, tried Midwest's case, and entered judgment against Gulf Coast.7 4 Gulf Coast appealed from the judgment in favor of Midwest within thirty days of the
denial of Gulf Coast's motions under rules 50 and 59.7 Meanwhile, the
district court
denied a motion to vacate default by PAX, who then
76
appealed.

In Gulf Coast's appeal, Midwest argued that the notice of appeal was
premature because at the time it was filed, PAX' motion to vacate was
pending and the judgment entered upon trial of Midwest's case therefore
was not final. The court rejected this argument, holding that the Midwest
judgment was final because the cases had been severed 77prior to the entry
of judgment and were separate proceedings thereafter.
By limiting its holding to the effect of the severance order, the court
left an unanswered question in the Eleventh Circuit: are multiple cases
consolidated "for trial" under rule 4270 consolidated for all purposes, such
that a judgment in one case is not final until all are decided; or is the
effect of consolidation limited by the terms of the order to the trial only,
such that a separate judgment in an individual case is final when entered? There is no Former Fifth Circuit case on point. The Fifth Circuit
held in a 1982 case, Ringwald v. Harris,7 ' that when multiple suits could
have been combined initially for filing as a single suit, they become a
71.

Id. at 928.
72. Id. at 927-28. The court did not take a position on whether a "claim for relief" is
equivalent to a "cause of action." See Cohen v. Beneficial Indus. Loan Corp., 337 U.S. 541
(1949). The courts are split on this issue. See 6 J. Mooaa, supra note 60, 54.34[1], at 521
n.3.
73. 740 F.2d 1499 (11th Cir. 1984).
74. Id. at 1505-06.
75. Id.
76. Id. at 1506.
77. Id. at 1506-07. The Eleventh Circuit based its decision on an interpretation of the
Federal Rules. The Fifth Circuit reached a similar conclusion based upon its reading of
Former Fifth Circuit authority. United States v. O'Neil, 709 F.2d 361, 368 (5th Cir. 1983)
(citing Oswalt v. Scripto, Inc., 616 F.2d 191, 193-94 (5th Cir. 1980)).
78. FED. R Civ. P. 42.
79. 675 F.2d 768 (5th Cir. 1982). This decision contains a useful discussion of the effect
of consolidation orders.
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single suit upon consolidation "for all purposes including trial" by the
district court.80 Some circuits follow the rule stated by the First Circuit in
In re Massachusetts Helicopter Airlines, Inc.," that suits consolidated
for trial retain their separate identities for purposes of rule 54(b).8 The
Eleventh Circuit followed the traditional rule of nonfinality in multiple
party cases in Williams v. Bishop,83 holding that a plaintiff could not appeal from the grant of summary judgment against two of three codefendants absent a rule 54(b) certification."
E.

Certified Questions

The court declined to hear one of two questions that the district court
certified for interlocutory appeal in Ray v. Edwards" because the issue
did not involve a controlling question of law as required by 28 U.S.C. §
1292(b).6 The district court held that acts creating a stigma to reputation
that forecloses other employment opportunities, in connection with termination of a state employee, may state a claim for relief under 42 U.S.C.
§ 1983.67 The state contended that plaintiff must show that the stigma
was caused by a direct disclosure of false and derogatory information.
The district court certified that question for interlocutory review." The
appellate court found that it was possible that plaintiff could introduce
evidence of such a disclosure at trial; thus, the issue of law was not 'controlling' because the factual issue might render the disputed legal issue
moot and eliminate the necessity of a ruling. The court further noted that
the facts of the case were complicated and concerned "an important issue,
which involves delicate considerations of public policy" 89 that should be
decided only after full factual development."
F.

Appeals of Specific Orders
In Gulf Coast Fans, Inc. v. Midwest Electronics Importers, Inc.' 1 and

80.
apply
81.
82.
83.

Id. at 769, 771. The Fifth Circuit declined to address whether the same rule would
when the suits could not initially have been brought together. Id. at 771 n.5.
469 F.2d 439 (1st Cir. 1972).
Id. at 441; see FzD. R Civ. P. 54(b).
732 F.2d 885 (11th Cir. 1984).

84. Id. at 885-86.
85.
86.
87.
88.
89.
90.
91.

725 F.2d 655 (11th Cir. 1984).
Id. at 657; see 28 U.S.C. § 1292(b) (1982).
725 F.2d at 659; see 42 U.S.C. § 1983 (1982).
725 F.2d at 657.
Id. at 659.
Id. at 658-59.
740 F.2d 1499 (11th Cir. 1984).
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Gibbs v. Maxwell House,"s the court followed prior case law in holding
that an appeal from the denial of a rule 60(b) motion for relief from a
judgment"3 did not bring up the underlying judgment for review, even if
that judgment was erroneous. Review in such a case is limited to whether
the district court abused its discretion in denying the rule 60(b) motion."
The court also reviewed the denial of a motion for leave to intervene
under the Fifth and Eleventh Circuit's 'anomalous rule' in Equal Employment Opportunity Commission v. Eastern Airlines, Inc."5 Under this
rule, the court dismisses the appeal for want of jurisdiction if the denial
of intervention is affirmed, but retains jurisdiction to reverse if the denial
is erroneous.
In Vick v. United States," the court held that ineffective assistance of
counsel claims would not be addressed on direct appeal of a federal criminal conviction, but should be raised in a habeas petition under 28 U.S.C.
§ 2255.91 The court also held, in Middlebrooks v. Smith," that the transfer of a section 2255 habeas petition to vacate a sentence to the sentencing court under 28 U.S.C. § 1631"9 was not a final appealable order when
the transferring court lacked jurisdiction over the petition under 28
U.S.C. §§ 2241 and 2243.100 The court noted that in some cases a transfer
order might have the effect of a dismissal and, thus, be appealable."'
II. CROSS-APPEALS
The court held in Campbell v. Wainwright'02 that a party who had not
filed a valid appeal from a judgment may raise any argument in support
of a judgment, but may not use the opposing party's notice of appeal as a
vehicle for enlarging his own rights under the judgment or for diminishing those of the opposing party.1 0' Defendant's notice of appeal was ineffective because it was filed while a rule 59 motion was pending before the
district court. 104 Plaintiff filed a protective appeal, moved to dismiss defendant's appeal, and requested that if defendant's appeal was dismissed,
92.
93.
94.
95.
96.
97.
98.
99.
100.
101.
102.

738 F.2d 1153 (11th Cir. 1984).
See FED. R. Civ. P. 60(b).
Gulf Coast Fans, 740 F.2d at 1507, 1510-11; Gibbs, 738 F.2d at 1155.
736 F.2d 635, 637 (11th Cir. 1984).
730 F.2d 707 (11th Cir. 1984).
Id. at 708; see 28 U.S.C. § 2255 (1982).
735 F.2d 431 (11th Cir. 1984).
28 U.S.C. § 1631 (1982).
735 F.2d at 433; see 28 U.S.C. §§ 2241, 2243 (1982).
735 F.2d at 432 n.2.
726 F.2d 702 (11th Cir. 1984).

103. Id. at 704.
104.

Id.; see infra part IV(C) "Law of the Case."
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his protective appeal also be dismissed. The court dismissed defendant's
appeal and refused to permit him to rely on plaintiff's protective appeal
as a basis for pursuing his own untimely appeal.101
The court applied the doctrine of ancillary federal jurisdiction to a
cross-appeal in Edwards v. Sharkey.'" Plaintiff-appellant filed a declaratory judgment action in diversity to determine the respective liabilities of
several insurers. One defendant insurer filed a cross-claim against a second insurer, which did not have an independent basis for federal jurisdiction. The district court granted the second insurer's motion for summary
judgment against plaintiff and the first insurer.1 7 Plaintiff appealed and
the first insurer cross-appealed. Plaintiff's appeal was settled and dismissed, leaving the cross-appeal. The circuit court held that because substantial proceedings had been held in the district court on plaintiff's
claim prior to dismissal, the appellate court retained ancillary jurisdiction
over the cross-appeal.'" 8
III. FORMALITIES OF APPEAL

A.

Designation of Judgment

In Campbell v. Wainwright,'" the Eleventh Circuit stated the requirement that a notice of appeal designate the judgment or order appealed
from is to be liberally construed;110 accordingly, a party who makes a
"simple mistake" in designating the judgment or order does not forfeit
his right to appeal when the intent to pursue it is clear."' The court,
however, held that a party may not include a judgment or other final
order in its appeal by implication when the time for appeal of that judgment or order already has expired. Thus, a notice of appeal filed on October 19, 1982, could not encompass a final order entered on June 19,
1982.112

B. Place and Sufficiency of Filing
In Willis v. Newsome," 3 the court created an exception to its rule that
a notice of appeal must be received by the district court within thirty
105.
106.

726 F.2d at 704.
747 F.2d 684 (11th Cir. 1984).

107. Id. at 685.
108.
109.
110.
111.
112.
113.

Id. at 686 n.3.
726 F.2d 702 (11th Cir. 1984).
Id. at 704.
Id.
Id.
747 F.2d 605 (11th Cir. 1984).
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days of entry of a judgment.' 14 The court held that if appellant's counsel
reasonably and in good faith relied on the district court clerk's representation that, according to local custom, the notice of appeal would be
stamped as of the date it was mailed, then the appeal will be timely if
mailed within thirty days. The court of appeals noted that when this conversation took place, a timely notice of appeal could have been filed by
hand delivery."1 " It remanded the proceedings to the district court for a
hearing on the reasonableness and good faith of the attorney's reliance on
the clerk's representation. 1
In Boggs v. United States RailroadRetirement Board,"7 the court held
that a notice of appeal from an administrative order filed in a district
court was deemed filed as of the date of receipt by the district court,
April 16, 1982.1Is Appellate rule 15(a) provides that review of an administrative order "shall be obtained by filing [the pleadings described by statute] with the clerk of a court of appeals"" and does not specifically provide for treatment of a petition or notice filed in a district court. The
court nevertheless relied by analogy upon appellate rule 4(a),1s0 which
provides for a specific procedure by which "a notice of appeal is mistakenly filed in the court of appeals." '
Appeals filed in the wrong court after October 1, 1982, can be transferred under the provisions of 28 U.S.C. § 1631, which were added by
section 301 of the Federal Courts Improvements Act of 1982, effective
October 1, 1982.122 Section 1631 permits a district court, when it is in the
interest of justice, to transfer to the court of appeals a timely petition for
review of an administrative order. The notice is deemed filed as of the

114. Id. at 606.
115.

Id.

116. Id. at 607. It should be noted that, in the area of appellate jurisdiction, reliance on
any characterization or representation by a judicial officer or employee, however well intended, may be hazardous at best. For example, in General Television Arts, Inc. v. Southern
Ry., 725 F.2d 1327 (11th Cir. 1984), the court held that, in computing the time for appeal,
the appellant was not entitled to rely on a form of order used by the district court that
"ORDERED, ADJUDGED and DECREED that FINAL JUDGMENT be and it hereby is
ENTERED" as constituting a final judgment under rule 54(b) when the intent of the district court was to certify a partial summary judgment for interlocutory appeal under 28
U.S.C. § 1292(b) (1982). 725 F.2d at 1330; see infra part IV(B), "Grounds of Affirmance or
Reversal."
117. 725 F.2d 620 (11th Cir. 1984).
118. Id. at 621.
119. FED. R. App. P. 15(a).
120. FED. R. App. P. 4(a).
121. 725 F.2d at 621.
122. Federal Courts Improvement Act of 1982, Pub. L. No. 97-164, § 301, 96 Stat. 25, 55;
see also Pub. L. No. 97-164, § 402, 96 Stat. at 57.
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3
date it is actually filed in the transferring court."1

C.

Form of Appellate Pleadings

In Haney v. Mizell Memorial Hospital,1 24 the court held that the notice
of appeal was not timely filed when it was mailed but not received within
thirty days of judgment. 25 Nevertheless, a motion for leave to appeal in
forma pauperis was sufficient to constitute a timely notice because it
clearly evinced the intent to appeal. 2 6
In Thiem v. Hertz Corp.,"27 the court held that a notice of appeal with
the names of counsel and the appellant typed on it need not be signed."
The district court had returned the notice, apparently without noting the
date of filing. The court of appeals allowed the appeal as timely because
appellate rule 3(c) does not require signing of a notice of appeal, and held
court should have returned the notice to
that if anything, the district
9
counsel for signature."
In criminal appeals the court has held that an untimely notice of appeal filed within the thirty-day period for a motion for extension of time
to appeal will be treated as a motion for extension of time to appeal."80 In
United States v. Whitaker,"1' the court applied this rule without remanding the case to the district court to determine whether the failure to file a
timely notice was based on excusable neglect. It reasoned that it had the
"discretion to disregard irregularities in the form or procedure for filing a
notice of appeal."''
The same rule, however, does not apply in civil cases after the 1979
amendments to appellate rule 4(a)(5).'" In Parker v. Strickland,," the
court dismissed an appeal as untimely when a notice of appeal was filed
after the thirty-day period and was unaccompanied by a motion to extend
time for appeal, despite appellant's pro se status."' Relying upon Brooks
v. Britton,'" which also involved a pro se plaintiff, the court stated that
the amendment's purpose was to make explicit the requirement of a mo123.
124.
125.

28 U.S.C. § 1631 (1982).
744 F.2d 1467 (11th Cir. 1984).
Id. at 1472.

126. Id.
127.
128.

732 F.2d 1559 (11th Cir. 1984).
Id. at 1562.

129. Id.
130.
131.
132.

722 F.2d 1533, 1534 (11th Cir. 1984).
Id. at 1534.
Id.

133.

FED.R. App. P. 4(a)(5).

134.
135.
136.

728 F.2d 1406 (11th Cir. 1984).
Id. at 1407.
669 F.2d 665 (11th Cir. 1982).
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If the 1979 amendments preclude a liberal interpretation that would
permit a pro se notice to be treated as including an implicit motion for
extension,'"5 the Eleventh Circuit should consider requiring district
courts to advise pro se appellants that a motion for extension must be
filed when a notice of appeal is filed during the extension period. This
practice apparently is followed in the United States District Court for the
District of South Carolina.'3

The Former Fifth Circuit previously has noted that a district court may
be under a duty to inform a pro se party that he should remedy technical
defects in his pleadings. In Barker v.Norman,'" although noting that the
district court should not become counsel for a party, the Former Fifth
Circuit held that a pro se plaintiff must be given fair notice of the requirements of rule 56 on summary judgments, in "'a form of notice sufficiently understandable to one in [the pro se litigant's] circumstances
fairly to apprise him of what is required.'

141

'

Although an admonition to

the district courts to advise a pro se appellant that a motion for extension
is required, such notice may not save the appellant when the issue is first
raised because of the jurisdictional nature of the notice of appeal. ' 2 A
clear policy statement from the Eleventh Circuit would ensure that pro se
appellants in subsequent cases are not caught in a distinction between
criminal and civil cases that is not likely to be clear to them.

IV.
A.

TIME FOR APPEAL

Generally

A notice of appeal is "a 'mandatory prerequisite to the exercise of appellate jurisdiction,' ',143 and generally must be filed within thirty days
after the entry of judgment in a civil case 1" or within ten days in a crimi137. 728 F.2d at 1407.
138. The en banc Fourth Circuit reached the same conclusion in Shah v. Hutto, 722 F.2d
1167 (4th Cir.) (n banc), rev'g panel decision, 704 F.2d 717 (4th Cir. 1983), cert. denied,
104 S. Ct. 2354 (1984). Accord Campbell v. White, 721 F.2d 644 (8th Cir. 1983).
139. Shah v. Hutto, 704 F.2d 717, 720 n.3 (4th Cir. 1983) (panel opinion), rev'd 722 F.2d
1167 (4th Cir.) (en banc), cert. denied, 104 S. Ct. 2354 (1984).
140. 651 F.2d 1107 (5th Cir. July 30, 1981) (Unit A); accord Shah v. Hutto, 704 F.2d at
720 (panel opinion); Campbell v. White, 721 F.2d 644, 647 (1983) (Bright, J., dissenting).
141. 651 F.2d at 1129 n.26 (quoting Hudson v. Hardy, 134 U.S. App. D.C. 44, 412 F.2d
1091, 1094 (1968)) (emendation~by the Former Fifth Circuit).
142. 651 F.2d at 1129 n.26.
143. Haney v. Mizell Memorial Hosp., 744 F.2d at 1472 n.3 (quoting United States v.
Ward, 696 F.2d 1315, 1317 (11th Cir.), cert. denied, 461 U.S. 934 (1983)).
144. FED.R. App. P. 4(a)(1); see Campbell v. Wainwright, 726 F.2d 702 (11th Cir. 1984).
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nal case. 146 When a default judgment has been entered in the district
court under rule 55(b), an appeal of the judgment must be taken within
thirty days of entry, as the Eleventh Circuit held in Gulf Coast Fans.1 46
B. Appeal on a Certified Question
When the district court certifies a question for interlocutory appeal, 28
U.S.C. § 1292(b) provides that an application for leave to appeal must be
147
filed with the court of appeals within ten days after entry of the order.
This is true even if the order appears on its face to be a final judgment.
In General Television Arts, Inc. v. Southern Railway Co.," 48 the district
court's order certifying an order granting partial summary judgment for
1
interlocutory appeal was worded as though it were a final judgment. 49
Plaintiff filed a notice of appeal twenty-seven days after entry of the order. The appellate court held that an application for leave to appeal
should have been filed within ten days; therefore, the notice was not
s

timely. 15

C. Post-trialMotions
/

In Campbell v. Wainwright,1 ' the court held that a timely motion to
alter or amend a judgment under rule 59(e) rendered ineffective a notice
of appeal filed while the motion was pending.11' The court stated in
American Manufacturers Mutual Insurance Co. v. Edward D. Stone, Jr.
& Associates15 3 that an untimely motion under rule 59(e) does not toll the
time for appeal.'"
In Vareka Investments, N. V. v. American Investment Properties,
145. FED. R. APP. P. 4(b).
146. 740 F.2d at 1507. It should be noted, however, that if a default has been entered
under FED. 1L Civ. P. 55(a), the defaulting party may apply to the district court to set aside
the default "for good cause shown" under FED. RL Civ. P. 55(c). This distinction suggests
that the order entering default may not be appealable. For a discussion of the scope of
available review after a default judgment, see Nishimatsu Constr. Co. v. Houston Nati
Bank, 515 F.2d 1200 (5th Cir. 1975).
147. 28 U.S.C. § 1292(b) (1982).
148. 725 F.2d 1327 (11th Cir. 1984).
149. Id. at 1331; see supra note 115.
150. 725 F.2d at 1330. Such an error does not destroy the right to appeal. An interlocutory appeal of a certified order is permissive, not mandatory, and the issues involved may be
raised in an appeal from the final judgment. Caradelis v. Refineria Panama, S.A., 384 F.2d
589 (5th Cir. 1967).
151. 726 F.2d 702 (11th Cir. 1984).
152. Id. at 703.
153. 743 F.2d 1519 (11th Cir. 1984).
154. Id. at 1521.
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Inc.,165 the court found an appeal timely based on the principle that
whether a motion extends the time for appeal depends on the substance
of the motion not its label. The court held that a motion to alter or
amend filed within thirty days of the district court's order "pursuant to
Rules 59 and 60" that "does not address itself to the merits of the case"
was a rule 60 motion rather than a rule 59 motion."' Thus, appellate rule
4(a)(4) did not apply. The court did not describe the motion in Vareka,
except to cite Smith v. United States Parole Commission.5 7 In Smith, a
pro se appellant specifically noted his intent to file under rule 60 and the
district court never informed him that the motion was cognizable under
rule 59(e). The court of appeals held that a motion alleging error in the
district court's interpretation of the law was cognizable under rule 60 and
therefore did not affect the time for appeal. 158
Smith and Vareka illustrate a gray area in characterizing rule 59 and
rule 60 motions for purposes of timeliness. Some circuits, including the
Former Fifth Circuit and Eleventh Circuit, hold that a motion alleging a
substantive error of law may be filed under either rule 59(e) or rule
60(b)(1). 159 Smith held that a pro se appellant's description of his motion
as a rule 60 motion would be honored.'" Vareka extended this principle
to any party's rule 59 motion involving an error of law, treating such a
motion as a motion under rule 60(b)(1).'" By way of contrast, in Southern States Equipment Corp. v. USCO Power Equipment Corp.,1'" the
court held that a motion filed under rule 60(a) would be treated as having
been filed under rule 59(e), thus, extending the time for appeal. 163 In
Smith'" and in McDowell v. Celebrezze,'" the court indicated that it
would apply this analysis with the goal of doing substantial justice between the parties, which meant, at least in the cases cited in this survey,
that the court found jurisdiction over the appeal.
It is submitted that rules 59 and 60 already provide a clear test for
classifying post-trial motions for purposes of appellate rule 4(a)(4): the
ten-day limit on rule 59(e) motions.'" The original policy behind permitting a substantive error of law, which ordinarily would be raised by a rule

155.
156.
157.

724 F.2d 907 (11th Cir.), cert. denied, 105 S. Ct. 107 (1984).
724 F.2d at 913.
721 F.2d 346 (11th Cir. 1983).

158. Id. at 348.
159.
160.
161.
162.
163.
164.
165.
166.

6 J. Moom supra note 60, 1 60.22[3].
721 F.2d at 349.
724 F.2d at 913.
209 F.2d 111 (5th Cir. 1953).
Id. at 116.
721 F.2d at 348.
310 F.2d 43, 44 (5th Cir. 1962).
FED. R. Civ. P. 59(e).
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59 motion,s to be raised under rule 60, was to give the district court an
opportunity to correct an error that became apparent during the thirtyday period for filing an appeal.' 68 The 1979 Advisory Committee's note to
the amendments to appellate rule 4(a)(4) likewise recognized that the extension of the filing period occurs because of the substantive nature of a
rule 59 motion, which probably will require the district court to review
the record and, thus, should prevent its transmission to the court of appeals.'" It follows that any timely motion requesting review of a judgment, when cognizable under rule 59(e), should be treated as such.
This proposed analysis is consistent with the court's 1984 holding in
Burnam v. Amoco Container Co."7 0 The district court granted defendant's
motion to dismiss on April 13, 1984, believing the motion to be unopposed. Plaintiff's opposition had been filed on April 12 but was not transmitted to the district court until after entry of the April 13 order. On
April 23, within ten days of the original order, the district court sua
sponte reaffirmed its initial order. Plaintiff filed a notice of appeal on
May 17, more than thirty days after the initial order. The circuit court
held that rule 59(e) and appellate rule 4(a)(4) governed the appealability
of the district court's sua sponte reconsideration of a dismissal order."'
The court further held that the notice of appeal was timely, reasoning
that the district court, as under rule 60, had the power under rule 59 to
reconsider its holding sua sponte and observing that "[t]his scenario most
closely resembles a district court's denial of a Rule 59(e) motion to alter
or amend judgment.""12 Similarly, the Former Fifth Circuit considers that
a motion to correct an error of law arises under rule 59.'7"
The court's decisions in Smith and similar cases, while intended to preserve the right to appeal, may do more to confuse the issue of when a
notice of appeal should be filed than to clarify it. When the issue is simply whether the district court may correct a substantive error that no one
has raised by a rule 59 motion, it makes sense to permit rule 60 to become
the vehicle for corrective action. When the issue is whether rule 59 extends the time for appeal, the district court would have a greater opportunity to correct an error if all such motions, when filed within ten days
of the entry of judgment, were treated as falling under rule 59 rather than
167. See, e.g., Friend v. Aetna Fin. Co., 622 F.2d 1217, 1218 (5th Cir. 1980).
168. McDowell, 310 F.2d at 44.
169. See 1979 Advisory Committee Note, Fen. R. ApP. P. 4(a)(4).
170. 738 F.2d 1230 (11th Cir. 1984).
171. Id. at 1232. When a sua sponte reconsideration occurs outside the rule 59(e) ten-day
period, but prior to the expiration of thirty days, the court has treated the order as arising
under rule 60. See Sommer Corp. v. Panama Canal Co., 475 F.2d 292 (5th Cir. 1973).
172. 738 F.2d at 1232.
173. See Friend v. Aetna Fin. Co., 622 F.2d 1217, 1218 (5th Cir. 1980); see also supra
text accompanying note 166.
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rule 60. The present system of treating a notice as properly filed so long
as the court can characterize the post-trial motion as falling under either
rule 59 or rule 60 does not give clear guidance to parties. Using the classifications of appellate rule 4(a)(4) would provide a clearer standard for
determining the timeliness of the notice of appeal following the disposition of a post-trial motion.
The court held in two cases that certain post-trial motions did not extend the time for appeal. In Lucas v. FloridaPower & Light Co.,1 7 4 the
court held that a motion respecting an award and apportionment of costs
was not a rule 59(e) motion.1 75 In Gulf Coast Fans, Inc. v. Midwest Electronics Importers, Inc.,17 the court held that a motion to vacate a default
but was a rule 60 motion that did
judgment was not a rule 59(e) motion,
177
not extend the time for appeal.
V.

STAmDARD Op

REviEw

In Citicorp (USA), Inc. v. Davidson Lumber Co.,1 78 the court stated
that when the district court's decision was based on its interpretation of
Florida law, the decision was "not shielded by any presumption of correctness ''17 9 and was subject to the fullest scope of review. 180 The court
may have meant only to state the general rule that a district court's conclusions of law are subject to full review,18 1 but its ruling appears to cast
doubt on the Former Fifth Circuit and Eleventh Circuit holdings that a
district court's interpretation of the law of the state in which it sits is
entitled to deference." 8'
174.
175.
176.
177.
178.

729 F.2d 1300 (11th Cir. 1984).
Id. at 1301.
740 F.2d 1499 (11th Cir. 1984).
Id. at 1512.
718 F.2d 1030 (11th Cir. 1983).

179.

Id. at 1032.

180. Id.
181. Eg., Harris v. Birmingham Bd. of Educ., 712 F.2d 1377, 1381-82 (11th Cir. 1983).
182. Eg., Alabama Elec. Co-op, Inc. v. First Natl Bank, 684 F.2d 789 (11th Cir. 1982);
Southern Ry. v. State Farm Mut. Auto Ins. Co., 477 F.2d 49 (5th Cir. 1973); Sudderth v.
National Lead Co., 272 F.2d 259 (5th Cir. 1959); cf. United States v. Kimbell Foods, Inc.,
440 U.S. 715 (1979) (Supreme Court deferred to lower court's interpretation of state law).
But see Koninklyke Nederlandsche Stoomboot Maalschappy, N.V. v. Strachan Shipping
Co., 301 F.2d 741 (5th Cir.), cert. denied, 371 U.S. 921 (1962) (district court's determination
not binding); Western Cottonoil Co. v. Hodges, 218 F.2d 158 (5th Cir. 1955) (district court's
determination not binding).
In an appropriate case, the court will resort to certifying a question to the state supreme
court, a procedure which is available under Alabama, Florida, and Georgia law. E.g., United
States v. Travelers Indem. Co., 729 F.2d 735, 748 F.2d 1504 (11th Cir. 1984); see ALA. R APP.
P. 18; FL& STAT. ANN. § 25.031 (West 1974); O.C.G.A. § 15-2-9 (Michie 1982)..
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PRECLUSION DOCTRINES

Effect of Panel Decisions

In United States v. Darby,'" the Eleventh Circuit stated the familiar
rule that its panels are bound by a prior panel decision until the latter is
overruled en banc or by the Supreme Court.'"
In Ray v. Edwards,1' 8 the court held that a prior panel decision in the
same case, finding jurisdiction over the appeal, was not binding on the
panel hearing the merits because a jurisdictional issue may be reviewed at
any time.'"
In Lewis v. Hillsborough Transit Authority,187 the court held that,
under the Eleventh Circuit Rules and Internal Operating Procedures, a
panel may treat a suggestion for rehearing en banc as a petition for rehearing by the original panel. The case need not be submitted to a vote
for rehearing-en banc.'"
B. Grounds of Affirmance or Reversal
In Sanders v. United States,'$ the court stated the general rule that it
would not consider an issue raised for the first time on appeal unless failure to do so would result in a miscarriage of justice. The court, therefore,
refused to address a factual distinction that had not been presented to
the district court." On the other hand, in Simanonok v. Commissioner,''1 the court noted that it would consider a jurisdictional issue
presented for the first time on appeal. ' "
In reviewing a grant of summary judgment, the court held in United
States v. Oakley"'" that it would review only matters presented to the
district court,'" but held in Weeks v. Remington Arms Co.1"5 that a judgment may be affirmed on any ground so presented, whether or not the
183. 744 F.2d 1508 (l1th Cir. 1984); see also Stein v. Reynolds Sec., Inc., 667 F.2d 33
(11th Cir. 1982); Bonner v. City of. Prichard, 661 F.2d 1206 (11th Cir. 1981).
184.
185.
186.
187.
188.
189.

744 F.2d at 1517 n.2.
725 F.2d 655 (11th Cir. 1984).
Id. at 658 n.3
726 F.2d 668 (11th Cir.), cert. denied, 105 S. Ct. 95 (1984).
726 F.2d at 668-69.
740 F.2d 886 (11th Cir. 1984).

190. Id. at 888.
191. 731 F.2d 743 (11th Cir. 1984).
192. Id. at 744. Plaintiff contended the tax court was unconstitutional under the Supreme Cour's decision in Northern Pipeline Constr. Co. v. Marathon Pipeline Co., 458 U.S.

50 (1982).
193. 744 F.2d 1553 (11th Cir. 1984).
194. Id. at 1556.
195. 733 F.2d 1485 (11th Cir. 1984).
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district court relied on that ground.'" In Taft v. Alabama By-Products
Corp.,'" the court similarly held that a decision of an administrative
agency would not be reversed on a ground not presented to the agency. 19
The court will not affirm an administrative decision on a ground not considered by the agency, however, as it will in the case of district court
decisions.'"
C. Law of the Case
In Westbrook v. Zant,'0 the court applied the 'law of the case' doctrine, that an appellate holding ordinarily will be applied in all subsequent trial or appellate proceedings in the same case unless the evidence
on retrial is substantially different, there is a change in the applicable
law, or the prior decision would work a substantial injustice.2 01 In Dorsey
v. Continental Casualty Co.,20 the court noted that the 'law of the case'
doctrine did not apply to findings of fact that were vacated on appeal and
remanded for reconsideration. The court held that when the judgment
was vacated, those findings integral to the judgment were vacated also.'0 "
D. Standing, Ripeness & Mootness
The constitutional doctrines of standing, ripeness, and mootness have
application beyond the scope of appellate practice and procedure. The
following notes present only those cases in which the doctrines are discussed as they apply to appellate proceedings.
4 the court
Standing. In Newman v. Graddick,2a
held that a state official may appeal from a consent decree to raise the issue of his predecessor's authority to enter into the decree, but when such authority is established he has no standing to attack the consent decree itself.2* The court
also stated that the Attorney General of Alabama, who had not signed the
decree, could challenge it to the extent that it adversely affected his interests as attorney general. The court found, however, that no adverse effect

196. Id. at 1490.
197. 733 F.2d 1518 (11th Cir. 1984).
198. Id. at 1523.
199. Mercantile Texas Corp. v. Board of Governors, 638 F.2d 1255, 1260 (5th Cir. Feb.
25, 1981) (Unit A); see SEC v. Chenery Corp., 332 U.S. 194, 207 (1947).
200. 743 F.2d 764 (11th Cir. 1984).
201. Id. at 768-69.
202. 730 F.2d 675 (11th Cir. 1984).

203. Id. at 678.
204. 740 F.2d 1513 (11th Cir. 1984).
205. Id. at 1517.
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existed because the decree did not affect any area of the attorney general's responsibility. s'"
$ 7 the court held that a challenge to a
Ripeness. In Johnson v.Sihes,"
competency test required for high school graduation was not ripe for decision on appeal.'" In a 1981 order, the district court held that the schools
could implement the test only if they eliminated any causal connection
between prior segregation of the school system and the competency test.
The district court also enjoined the defendant school system from implementing the test until 1983.2" The school system voluntarily chose not to
implement the test in 1983, intending to wait until the appellate court
indicated whether the district court's holding was a correct statement of
the law.210 In its 1984 opinion, the court of appeals refused to rule on the
test's constitutionality because the school had not implemented the test
and no concrete factual basis existed for a decision. 11

Mootness. In Love v. Turlington,12' the court held that a class action
plaintiff's appeal of a denial of class certification did not become moot
when that plaintiff settled his claim after the denial. The court held that
plaintiff continued to have a cognizable interest in the certification issue. 8 In Dudley v. Stewart,'1 4 the court entered a similar holding, but
declined to reach the certification issue after finding that plaintiff's substantive claims were without merit. 15 In Medtronic, Inc. v. Janss,'1 the
court held that an appeal from an expired injunction was not moot when
a security bond was filed because the resolution of the issues might affect
17
disposition of the bond.
In United States v. Wylie'2" and In re Sewanee Land, Coal & Cattle,
Inc.,"* the court held that an appeal may become moot if, as a result of
the losing party's failure to obtain a stay of the district court's order or
judgment, action is taken of a character that cannot be reversed by the
206.
207.
208.
209.
210.
211.
212.
213.
214.
215.
decide
216.
217.
218.
219.

Id. at 1518.
730 F.2d 644 (11th Cir. 1984).
Id. at 648.
Id. at 647.
Id. at 646.
Id. at 649.
733 F.2d 1562 (11th Cir. 1984).
Id. at 1565.
724 F.2d 1493 (11th Cir. 1984).
Id. at 1498. But see Love v. Turlington, 733 F.2d at 1564 (district court should not
merits in determining whether class certification is warranted).
729 F.2d 1395 (11th Cir. 1984).
Id. at 1398-99.
730 F.2d 1401 (11th Cir. 1984).
735 F.2d 1294 (11th Cir. 1984).
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court of appeals.'" 0 In Wylie, the appeal became moot when a taxpayer's

bookkeeper turned over records that had been sought by administrative
subpoena921 In Sewanee Land, the appeal became moot when the bankrupt's property was sold to creditors at a foreclosure sale after the district
court affirmed the bankruptcy court's decision lifting the automatic stay
of section 362(d) of the Bankruptcy Code.22 '
VII. ArORNEYs'FEES

AND CosTs

A. In Forma Pauperis Status
In Harris v.Forsyth,' the court held that costs on appeal of thirtyeight dollars could be assessed against a losing appellant despite his in
forma pauperis status. The court held that such an award of costs was
discretionary, but would be awarded against the indigent "as in other
cases." 2 4 In addition to the seven copies of briefs required to be filed

with the court of appeals, the court noted that under the Eleventh Circuit
Rules,"25 up to fifteen copies may be taxed as costs. The court, thus, per-

mitted a total of ten copies to be taxed in order to allow the appellee to
keep copies for himself.2
B. Effect on Finality
s7
In White v. New Hampshire Department of Employment Security,"
the United States Supreme Court held that attorney's fees under 42
U.S.C. § 1988 were not an independent claim, but were collateral to the
merits of an action.22 The Court held that a motion for attorneys' fees
was not subject to the ten-day limitation on motions under rule 59(e), but
it did not expressly decide whether section 1988 fees are an element of
costs under rules 54(d) and 58."2 The Court implicitly approved cases

220.
221.
222.
223.

730
730
735
742

F.2d
F.2d
F.2d
F.2d

at 1402; 735 F.2d at 1295.
at 1402.
at 1295.
1277 (11th Cir. 1984).

224. Id. at 1278.
225. l1TH Cm R 28; see also 11TH Cm R 22(e).
226. 742 F.2d at 1278. An award of attorneys' fees against an indigent takes the indigent's financial resources into consideration, unlike an award of costs. See Durrett v. Jenkins Brickyard, Inc., 678 F.2d 911 (11th Cir. 1982).

227.
228.
229.
should

455 U.S. 445 (1982).
Id. at 451-52.
Id. at 453. Justice Blackmun filed a concurring opinion, arguing that the Court
reach the latter issue. Id. at 455.
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holding that the pendency of a motion for section 1988 fees had no effect
on the finality of a judgment.2s
Some circuits have held that after White all claims for attorneys' fees
are collateral to the merits and, thus, do not extend the time for filing the
notice of appeal.' The Eleventh Circuit has held to the contrary, that
whether attorneys' fees are an independent claim or part of the costs de3
pends on the basis for the fee award.

In McQurter v. Atlanta,233 the court held that a judgment not addressing the fee issue in a section 1983 action was final because fees in such an
action were "similar to costs" and did not affect the finality of the judgment.23 A notice of appeal filed thirty-one days after entry was deemed
untimely in the absence of a motion for extension.23 Similarly, in Lucas
v. Florida Power & Light Co., 2 " the court held that a motion for attor-

neys' fees as part of the costs in an action under section 10(b) of the
Securities Exchange Act of 1934 did not affect the time for appeal.23 7
The court has reached a different result when the award of attorneys'
fees was based on an independent claim for relief on the merits and,
therefore, was not part of the costs of the action. In Certain British Underwriters v. Jet Charter Service, Inc.,"s the court held that when a
claim for attorneys' fees under Florida law remained to be decided, a
judgment was not final and could not be appealed.2 3 ' The court held that

state law determined whether fees in a diversity case were an element of
costs or an independent claim. The court declared that under Florida
substantive law, attorneys' fees against an insurer were an independent
substantive claim. The court further noted that although under Florida
appellate procedure a judgment was appealable even if the issue of attorneys' fees was reserved, this procedural rule, unlike the state substantive
240
rule, was not applicable in a diversity case.

In C.LT. Corp. v. Nelson,2 41 the court held that a Florida conditional
230. Id. at 452 n.14.
231. E g., International Ass'n of Ironworkers Local Union 75 v. Madison Indus., Inc., 733
F.2d 656 (9th Cir. 1984); Clulow v. Oklahoma, 700 F.2d 1291 (10th Cir. 1983).
232. See infra text accompanying nn. 237-49.
233. 724 F.2d 881 (11th Cir. 1984).
234. Id, at 882. Section 1988 specifically provides that such fees may be awarded "as
part of the costs." 42 U.S.C. § 1988 (1982). FED. R Civ. P. 58 provides that the entry of a
judgment shall not be delayed for the entry of costs.
235 724 F.2d at 881.
236. 729 F.2d 1300 (11th Cir. 1984).
237. Id. at 1302.
238. 739 F.2d 534 (11th Cir. 1984).
239. Id. at 535.
240. Id. at 534-35.
241. 743 F.2d 774 (11th Cir. 1984).
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sales contract providing for recovery of "all losses, costs, attorneys' fees or
expenses"'4 in an action on the contract created a separate claim for relief that was integral to the merits of the case. The judgment, therefore,
was not final until the award was established, and a notice of appeal filed
within thirty days after denial of a post-trial motion was timely." s
The court held in Gordon v. Heimann'" that fees awarded for bad
faith litigation were part of the costs of the action. 24 Plaintiff in Gordon
brought an action under the Racketeer Influenced and Corrupt Organizations Act (RICO),' which the district court dismissed and declared frivolous. Defendants sought attorneys' fees under 28 U.S.C. § 1927" 7 and
under the Alyeska Pipeline Service Co. v.Wilderness Society'" exception to the American rule precluding an award of attorneys' fees.24' The
court held that such fees were an element of costs and not governed by
rule 59(e). 2 "oPresumably, if faced with the question, the court would hold
that section 1927 or Alyeska fees likewise would not extend the time for
appeal.
The varying results in the cases above indicate the need for caution in
characterizing attorneys' fees as costs or as an independent claim for purposes of determining whether a judgment or order is final.21' The first
issue is to determine the basis for the fee claim. For example, 42 U.S.C. §
1988 provides that attorneys' fees may be awarded "as part of the
costs.' 8' RICO, on the other hand, provides for an award of "the cost of
the suit, including a reasonable attorney's fee.'2 3 Most federal cases hold
that the two words are synonymous in federal costs statutes,'" but it has
been argued that "cost" is broader than "costs" and should be so interpreted.8 8 Finally, Jet Charterand Nelson indicate that this characterization may depend on fairly nice distinctions of state law as either substan-

242. Id. at 774.
243. Id. at 775.
244. 715 F.2d 531 (11th Cir. 1983); see also Varnes v. Local 91, Glass Bottle Blowers
Ass'n, 674 F.2d 1365 (11th Cir. 1982).
245. 715 F.2d at 537.

246. 18 U.S.C. §§ 1961-1968 (1982).
247. 28 U.S.C. § 1927 (1982).
248.

421 U.S. 240 (1975).

249. 715 F.2d at 533.
250. Id. at 535.
251. In most district courts within the Eleventh Circuit, local rules govern some aspects
of motions for attorneys' fees. See M.D. ALA. 1L 5; N.D. ALA. R. 11; S.D. AL& . 28; NDl. GA.
R. 270-1; S.D. GA. I 11.2; see also N.D. FLA R. 6(F)'(motions to tax costs).
252. 42 U.S.C. § 1988 (1982).
253. 18 U.S.C. § 1964(c) (1982).
254. See Copper Liquor, Inc. v. Adolph Coors Co., 684 F.2d 1087 (5th Cir. 1982); Straus
v. Victor Talking Mach. Co., 297 F. 791 (2d Cir. 1924).
255. 6 J. Mooin, supra note 60, 1 54.7113].
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tive or procedural, or upon the nature of the attorney's fee claim.
A party may wish to appeal the fee award itself. In Fort v. Roadway
Express, Inc.,'5 the court held that an award against a plaintiff for frivolous litigation was not appealable when the order
stated only that fees
7
would be awarded and did not set an amount.25
VIII. MISCELLANEOUS

A new Eleventh Circuit Rule, rule 30, governs habeas corpus proceedings in death penalty cases. It provides that when a stay of execution is
sought, the motion for stay and any petition for a certificate of probable
cause will be assigned to an administrative panel. This panel will handle
all matters relating to the appeal, including the merits and any proceedings on remand from the United States Supreme Court. The ordinary
briefing schedule will be allowed in first or original writ cases. The Clerk
of Court also has issued a "policy regarding petitions for rehearing en
banc" in death penalty cases, which is reproduced in the footnotes.2
The Clerk also has issued an admonition regarding Anders briefs25 1 in
criminal cases when the attorney concludes that the appeal lacks merit.
The warning states that the failure to file such a brief or to meet other
responsibilities, unless relieved therefrom by the court, is "totally unacceptable." This notice further states that "it is likely that more severe
penalties may be imposed in similar future situations." 0

256.
257.
258.

746 F.2d 744 (11th Cir. 1984).
Id. at 748.
The policy regarding petitions for rehearing en banc is as follows:
Because of the difficulty of. delivering petitions for rehearing en banc to judges
of the court where a panel of the court has denied a request to stay an execution
scheduled for a time within 24 hours of the filing of the petition for rehearing en
banc, parties are hereby notified that such petitions will not ordinarily be delivered to the judges of the court in sufficient time for consideration prior to the time
of the scheduled execution. Petitions for rehearing en banc filed within 24 hours of
the scheduled execution shall be processed and distributed by the most expeditious service normally provided -by the United States Mail Service unless the
panel handling the case gives specific directions for some other method of
delivery.
11TH Cm. R. 30.
259. Anders v. California, 386 U.S. 738 (1967).
260. See, ATANrA BAR AS'N NEWSLEr MR, Oct./Nov. 1984, at 2, col. 4.

