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by Michael Eric Ross*

The civil antitrust workload' of the Eleventh Circuit was again light in
1984 with only eight decisions.' Moreover, three of these opinions were
per curiam,3 and most of the remaining five proceedings involved signifi-
cant nonantitrust issues.4

This sparse antitrust docket is consistent with the current national de-
cline in private antitrust litigation.6 Nor does this trend seem likely to

* Partner in the firm of King & Spalding, Atlanta, Georgia. University of Florida (A.B.,
1971); Harvard University (J.D., 1974). Member, State Bar of Georgia.

The opinions expressed in this Article are the personal views of the author.
1. In United States v. Georgia Waste Systems, Inc., 731 F.2d 1580, 1583 (11th Cir. 1984),

the court concluded that the government had established the necessary jurisdictional nexus
with interstate commerce to uphold defendants' criminal antitrust conviction by showing
that the alleged coconspirators included companies with out-of-state parents which trans-
ferred substantial funds out-of-state, paid for in-state operations with out-of-state checks,
billed customers at out-of-state addresses, bought millions of dollars of equipment from out-
of-state vendors, and collected refuse from out-of-state flights at Atlanta airport.

2. Of the Eleventh Circuit's twelve active judges, only Judges Clark and Vance did not
sit on any of last year's civil antitrust panels. Judges Hatchett, Johnson, and Tjoflat each
participated in three of these actions, four different judges wrote for the court, and none of
the cases produced multiple opinions.

3. See Thomas v. Soper, 746 F.2d 1451 (11th Cir. 1984) (per curiam); Commodore Plaza
at Century 21 Condo. Ass'n v. Saul J. Morgan Enter., Inc., 746 F.2d 671 (11th Cir. 1984)
(per curiam); Midwestern Waffles, Inc. v. Waffle House, Inc., 734 F.2d 705 (11th Cir. 1984)
(per curiam).

4. See, e.g., National Indep. Theatre Exhibitors, Inc. v. Buena Vista Distrib. Co., 748
F.2d 602 (11th Cir. 1984) (procedural and discovery rulings); Olmstead v. Amoco Oil Co.,
725 F.2d 627 (11th Cir. 1984) (res judicata).

5. See Admin. Office of the U.S. Courts Ann. Rep. (1984) (private antitrust actions corn-
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1102 MERCER LAW REVIEW [Vol. 36

change in view of the Supreme Court's continued narrowing last term of
the opportunities for antitrust plaintiffs to get their treble damage claims
to the jury.s Indeed, the Eleventh Circuit was no less inhospitable to anti-
trust plaintiffs in 1984 in ruling\for defendants in seven of its eight anti-
trust cases.7

By and large, the court's antitrust decisions last year were also fairly
routine. Still, they offer particularly useful guidance in the areas of tying
and market definition, and this article will therefore discuss these several
opinions in some detail. In addition, it will briefly summarize the rest of
the Eleventh Circuit's 1984 antitrust output.

I. TYING

"A tie can be generally defined as an arrangement under which the
seller agrees to sell one product (the 'tying product') only on the condi-
tion that the buyer also purchase a second product (the 'tied product').",
Because tie-ins serve to "deny competitors free access to the market for
the tied product. . . [alt the same time [that] buyers are forced to forego
their free choice between competing products,"' they "fare harshly under'

menced in the federal district courts in the period July 1, 1983 through June 30, 1984 were
down almost eight percent from the immediately preceding fiscal year).

6. See Copperweld Corp. v. Independence Tube Corp., 104 S. Ct. 2731, 2745 (1984) (a
corporation cannot conspire with its wholly-owned subsidiary as a matter of law); Jefferson
Parish Hosp. Dist. No. 2 v. Hyde, 104 S. Ct. 1551, 1566-69 (1984) (exclusive contract be-
tween a hospital and a group of anesthesiologists is not an illegal tie-in); Monsanto Co. v.
Spray-Rite Serv. Corp., 104 S. Ct. 1464 (1984) ("[Slomething more than evidence of com-
plaints [about plaintiff from one or more other dealers] is needed [to infer a conspiracy with
their supplier to discipline or terminate plaintiff]. There must be evidence that tends to
exclude the possibility that the manufacturer and the nonterminated distributors were act-
ing independently." Id. at 1471.).

7. See National Indep. Exhibitors, Inc. v. Charter Fin. Group, Inc., 747 F.2d 1396 (11th
Cir. 1984) (directed verdict); Thomas v. Soper, 746 F.2d 1451 (11th Cir. 1984) (per curiam)
(j.n.o.v.); Commodore Plaza at Century 21 Condo Ass'n v. Saul J. Morgan Enter., Inc., 746
F.2d 671 (11th Cir. 1984) (per curiam) (j.n.o.v.); Spartan Grain & Mill Co. v. Ayers, 735 F.2d
1284 (11th Cir. 1984) (reverses jury verdict), cert. denied, 105 S. Ct. 785 (1985); L.A. Draper
& Son v. Wheelabrator-Frye, Inc., 735 F.2d 414 (11th Cir. 1984) (directed verdict); Midwest-
ern Waffles, Inc. v. Waffle House, Inc., 734 F.2d 705 (11th Cir. 1984) (per curiam) (summary
judgment); Olmstead v. Amoco Oil Co., 725 F.2d 627 (11th Cir. 1984) (directed verdict).

8. Northern Pac. Ry. v. United States, 356 U.S. 1, 5 (1958). This definition was ex-
panded in United States v. Loew's, Inc., 371 U.S. 38, 53-56 (1962), to include de facto tie-
ins, or those exacted by charging so high a price for the tying product alone that any ra-
tional buyer would prefer the tie-in.

9. Northern Pac. Ry. v. United States, 356 U.S. 1, 6 (1958). But cf. U.S. Department of
Justice Vertical Restraint Guidelines 38 (Jan. 23, 1985) ("Tying arrangements often serve
procompetitive or competitively neutral purposes... [and] generally do not have a signifi-
cant anticompetitive potential." Id. at 40.), reprinted as Special Supplement to 48 Arm-
TRusT & TRADE R9G. RE. (BNA) No. 1199 (Jan. 24, 1985) (hereinafter cited as "Vertical
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the laws forbidding restraints of trade." 10 Specifically, tie-ins are deemed
to be per se violations of the antitrust laws "whenever a party has suffi-
cient economic power with respect to the tying product to appreciably
restrain free competition in the market for the tied product and a 'not
insubstantial' amount of interstate commerce is affected,"'" provided that
the tying party has an economic interest in sales of the tied product.'1

Last term a bare five-to-four majority of the Supreme Court voted in
Jefferson Parish Hospital District No. 2 v. Hyde' s to keep tie-ins among
the remaining few per se antitrust offenses.' 4 But even the majority em-
phasized that such condemnation is inappropriate unless "the seller has
some special ability-usually called 'market power'-to force a purchaser
to do something that he would not do in a competitive market."' "

This kind of market power has been found when the tying product ei-
ther commands a high share of the relevant market's or is competitively
unique. 7 As the Court explained, however, in Fortner Enterprises, Inc. v.
United States Steel Corp. (Fortner I):'$

Uniqueness confers economic power only when other competitors are in
some way prevented from offering the distinctive product themselves.
Such barriers may be legal, as in the case of patented and copyrighted
products, or physical, as when the product is land. It is true that the
barriers may also be economic, as when competitors are simply unable to
produce the distinctive product profitably, but the uniqueness test in
such situations is somewhat confusing since the real source of the eco-
nomic power is not the product itself but rather the seller's cost advan-
tage in producing it.1'

Restraint Guidelines").
10. Times-Picayune Pub. Co. v. United States, 345 U.S. 594, 606 (1953).
11. Northern Pac. Ry. v. United States, 356 U.S. 1, 6 (1958).
12. See, e.g., Keener v. Sizzler Family Steak Houses, 597 F.2d 453, 456 (5th Cir. 1979);

Kentucky Fried Chicken Corp. v. Diversified Packaging Corp., 549 F.2d 368, 378-79 (5th Cir.
1977).

13. 104 S. Ct. 1551 (1984).
14. Id. at 1558. See California Retail Liquor Dealers Ass'n v. Midcal Aluminum, Inc.,

445 U.S. 97, 102 (1980) (resale price maintenance); Arizona v. Maricopa County Medical
Soc'y, 457 U.S. 332, 343-48 (1982) (horizontal price fixing); United States v. Topco Assocs.,
Inc., 405 U.S. 596, 608 (1972) (horizontal market division).

15. 104 S. Ct. at 1559.
16. See Times-Picayune Pub. Co. v. United States, 345 U.S. 594, 611-13 (1953) (30%

share is not enough); see also Vertical Restraint Guidelines 41 (Antitrust Division ordinarily
will not challenge tie-ins when the seller has 30% or less of the market for the tying
product).

17. See, e.g., United States Steel Corp. v. Fortner Enters., Inc., 429 U.S. 610, 619 (1977)
(Fortner II); United States v. Loew's, Inc., 371 U.S. 38, 45 (1962).

18. 394 U.S. 495 (1969).
19. Id. at 505 n.2 (emphasis added, citations omitted).
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In Spartan Grain & Meal Co. v. Ayers,20 the Eleventh Circuit was
asked to determine what factors could constitute proof of market power
with respect to an alleged 'economic barrier' tie-in. Counterclaimants2 1

were producers of broiler chicken eggs who complained that Spartan had
violated section 1 of the Sherman Act32 by 'tying' its purchase of their
eggs to the producers' agreement to buy all of their chicken feed from
defendant.23 The producers had won a directed verdict on liability at the
first trial, but the former Fifth Circuit reversed and remanded on the
ground that they had not established Spartan's alleged economic power in
the 'tying' product as a matter of law.24

At the second trial the producers contended that Spartan's putative
economic power was demonstrated by evidence that it charged substan-
tially above the market rate for its feed, discriminated in its pricing pol-
icy among different egg producers, and alone offered independent produc-
ers a guaranteed market for their eggs.2 5 Conversely, Spartan's expert and
industry witnesses testified that any of the integrated broiler firms in
north Georgia could have set up a similar, if not less expensive, marketing
program, and that they did not do so only because it was economically
unattractive.

2

The trial court instructed the jury that an affirmative answer to either
of the following two special interrogatories would represent a finding that
the producers had proven the market power element of their tying claim:

(A) As to the (1) purchase and (2) sale or usage of hatching eggs [was]
Spartan Grain & Mill Company's overall arrangement with eastern
hatcheries to buy all hatching eggs at the same price Spartan Grain &
Mill Company was paying producers, an economic advantage that Spar-
tan Grain & Mill Company had over jts competitors?
(B) Was Spartan Grain & Mill Company in the Royston area able to
offer a guaranteed price for hatching eggs during the life of the flock at a
time when its competitors under conditions then existing could not have
offered an equivalent guaranteed price if they had elected to do so?'

20. 735 F.2d 1284 (11th Cir. 1984), cert. denied, 105 S. Ct. 785 (1985).
21. Spartan had initiated this litigation by filing suit against three egg producers for the

unpaid balances on their feed accounts. 735 F.2d at 1286. These claims were severed for a
later trial and defendants' counterclaims were consolidated with an independent antitrust
action that had been brought by a fourth producer. Id.

22. 15 U.S.C. § 1 (1982).
23. 735 F.2d at 1286.
24. See Spartan Grain & Mill Co. v. Ayers, 581 F.2d 419, 427-29 (5th Cir. 1978), cert.

denied, 444 U.S. 831 (1979).
25. 735 F.2d at 1287.
26. Id.
27, Id.
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The jury answered "yes" to the first of these interrogatories and "no" to
the second, and the district court entered judgment for the producers."

The Eleventh Circuit reversed. The court first concluded that, "[s]ince
Spartan's tying product was a guaranteed market for eggs, the key factual
inquiry should have been directed at Spartan's economic ability vis-a-vis
its competitors to provide a market for eggs."ss The court then reasoned
that the first interrogatory submitted to the jury totally failed to address
this question and rather asked whether Spartan's marketing program was
somehow "unique." 0 In other words, the first interrogatory made pre-
cisely the mistake that the Supreme Court warned against in Fortner I by
"focus[ing] attention on the economic advantage of the tying product in-
stead of on Spartan's economic advantage in securing the tying
product." 1

The Eleventh Circuit consequently rejected the first interrogatory as
wholly irrelevant.32 Further, because the court read the second interro-
gatory answer as a finding that Spartan lacked a cost advantage over its
competitors in guaranteeing a market for eggs, 3 the court determined
that the jury had conclusively found in Spartan's favor on the issue of
market power and that a third trial was unwarranted."

Plaintiff's inability to prove defendants' economic power in the market
for the alleged tying product likewise contributed to the Eleventh Cir-
cuit's pair of per curiam memorandum opinions last term affirming judg-
ments notwithstanding the verdict for two condominium vendors accused
of unlawfully tying the lease of recreational facilities and common areas
to the purchase of condominium units. s Of greater interest are two other
actions in which the court agreed with the holdings below dismissing ty-
ing claims in the absence of proof of injury."

28. Id.
29. Id. at 1288.
30. Id.
31. Id.
32. Id.
33. Id. at 1288-89. The trial court had instructed the jury that the word "could" in the

second interrogatory referred "to reality, to actuality, as compared to a theoretical possibil-
ity." Id. at 1287. The Eleventh Circuit construed this charge to be "weighed strongly in the
producers' favor" in effectively predicating a determination of no cost advantage on proof
that "Spartan's competitors be able to make a reasonable profit using Spartan's program
when in fact, Spartan should have been only required to show that its competitors would
have made no less of a return or lost no more than Spartan." Id. at 1289.

34. Id. at 1289.
35. See Thomas v. Soper, 746 F.2d 1451, 1452 (11th Cir. 1984) (per curiam); Commodore

Plaza at Century 21 Condo. Ass'n v. Saul J. Morgan Enter., Inc., 746 F.2d 671, 672 (11th
Cir. 1984) (per curiam).

36. "[Ijnjury is the sine qua non for stating a cause of action [for antitrust treble dam-
ages]." Shumate & Co. v. National Ass'n of Sec. Dealers, 509 F.2d 147, 152 (5th Cir.), cert.

19851 1105
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Each of these latter decisions followed the rule announced by the Elev-
enth Circuit in Kypta v. McDonald's Corp.37 that "injury [to a purchaser]
resulting from a tie-in must be shown by establishing that payments for
both the tied and tying products exceeded their combined fair market
value" so that the purchaser thereby sustained "net economic dam-
age." In Midwestern Waffles, Inc. v. Waffle House, Inc.,40 the plaintiff
franchisee was found not to have satisfied this test as to an alleged tie of
restaurant equipment and vending machine services to the franchise even
though: (i) the equipment vendor, a wholly-owned subsidiary of the de-
fendant-franchisor, charged plaintiff a higher price for the equipment
than it did defendant, and (ii) fifty percent of the vending machine in-
come from plaintiff's units went to defendant and the vending machine
supplier." In Olmstead v. Amoco Oil Co.,42 the court arguably extended
the reach of Kypta by applying it to an alleged tie of a car wash to a
service station lease when plaintiff insisted that the 'tied' product was not
just an unpreferred brand, model, or price, but was entirely unwanted. 43

In short, tying claimants were uniformly unsuccessful before the Elev-
enth Circuit last year. With this track record, it appears that the Su-
preme Court's refusal, at least for now, to remove tie-ins from the list of
per se antitrust violations44 ought to be of little comfort to those who
might be pursuing, or of a mind to assert, tying claims in this jurisdiction.

II. MARKET DEFINITION

"[Aln antitrust policy divorced from market considerations would lack
any objective benchmarks."' 5 Accordingly, a plaintiff's threshold burden
in seeking to recover for virtually every alleged antitrust wrong except
price-fixing and customer or territorial allocation among competitors 46 is
to establish the 'relevant market' in which the actual competitive effect of

denied, 423 U.S. 868 (1975).
37. 671 F.2d 1282 (11th Cir.), cert. denied, 459 U.S. 857 (1982).
38. 671 F.2d at 1285.
39. Id. at 1286 (emphasis in original).
40. 734 F.2d 705 (11th Cir. 1984) (per curiam).
41. Id. at 718-19.
42. 725 F.2d 627 (11th Cir. 1984).
43. Id. at 630-31.
44. See supra text accompanying notes 13-14.
45. Continental T.V., Inc. v. GTE Sylvania Inc., 433 U.S. 36, 53 n.21 (1977); accord, e.g.,

Satellite Television & Associated Resources, Inc. v. Continental Cablevision of Va., Inc., 713
F.2d 351 (4th Cir. 1983) ("the concept of competition has no meaning outside of its own
arena" Id. at 355.); see also infra note 85.

46. See, e.g., Copperweld Corp. v. Independence Tube Corp., 104 S. Ct. 2731, 2740
(1984); General Leaseways, Inc. v. National Truck Leasing Ass'n, 744 F.2d 588, 593-96 (7th
Cir. 1984).

1106 [Vol. 36
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the alleged misconduct can be measured17 by proving "the product in-
volved, the geographical limits within which it functions, and the appro-
priate time frame."48

In Midwestern Waffles, the Eleventh Circuit also had occasion to deal
with this critical question of market definition in affirming per curiam
two orders that had been entered below. Plaintiff franchisee tried to sup-
port its claims of illegal tying and violation of section 2 of the Sherman
Act by alleging that the Waffle House franchise system is itself a relevant
product market.49 In line with nearly all other courts which have consid-
ered similarly myopic market contentions,0 the district court rejected
this proposed market definition."

In United States v. E.I. duPont de Nemours & Co.,5" the Government
charged that du Pont had monopolized interstate commerce in cellophane
in violation of section 2 of the Sherman Act. The Supreme Court held
that a relevant antitrust product market "is composed of products that
have reasonable interchangeability for the purposes for which they are
produced-price, use and qualities considered."' 3 In a word, 'sub-
stitutability' is the linchpin of product market analysis.5

The trial court in Midwestern Waffles was therefore persuaded by evi-
dence "that there are other restaurants in the market available to con-
sumers as reasonable substitutes for Waffle Houses."' 5 The court thus
found that the relevant product market "is restaurants similar to Waffle
Houses-those with similar menus, similar hours, and similar service,""
and that this market "encompasses much, if not all, of the fast food
industry.'

7

Nonetheless, plaintiff had argued that the relevant product market was

47. See, e.g., Graphic Prod. Distrib., Inc. v. Itek Corp., 717 F.2d 1560, 1569 (11th Cir.
1983); RCM Supply Co. v. Hunter Douglas, Inc., 686 F.2d 1074, 1076-77 (4th Cir. 1982).

48. General Business Sys. v. North Am. Phillips Corp., 699 F.2d 965, 972 (9th Cir. 1983).
49. 734 F.2d at 712-13.
50. Cf., e.g., Domed Stadium Hotel, Inc. v. Holiday Inns, Inc., 732 F.2d 480, 488-89 (5th

Cir. 1984) (Holiday Inn hotel rooms); Muenster Butane, Inc. v. Stewart Co., 651 F.2d 292,
295-96 (5th Cir. 1981) (Zenith brand television sets); Edward J. Sweeney & Sons, Inc. v.
Texaco, Inc., 637 F.2d 105, 117-18 (3d Cir. 1980) (Texaco brand gasoline), cert. denied, 451
U.S. 911 (1981).

51. 734 F.2d at 713.
52. 351 U.S. 377 (1956).
53. Id. at 404.
54. Id. at 394-95; accord, e.g., NCAA v. Board of Regents, 104 S. Ct. 2948, 2966 (1984);

United States v. Grinnell Corp., 384 U.S. 563, 571 (1966). See generally L. SULLIVAN, Azeri-
TRusT § 16 (1977).

55. 734 F.2d at 713.
56. Id.
57. Id. at 720.

1985] 1107
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not Waffle House restaurants, but the Waffle House franchise system."
Moreover, the district court acknowledged this distinction in undertaking
to reconcile its initial rulings that defendants were entitled to summary
judgment on plaintiff's section 2 claims because of failure of proof of the
alleged relevant product market,"' yet that an issue of fact existed "on
whether the Waffle House franchise system is unique in the sense re-
quired by the Supreme Court"e0 in order to preclude summary judgment
on plaintiff's tying claim: s'

This [former] conclusion is not inconsistent with a conclusion which
might be reached that the Waffle House franchise system is sufficiently
unique to have the economic power required for a tie to be found. It is
the Waffle House franchise system, not the restaurants alone, which is
the potentially tying product."

In essence, the trial court correctly perceived that the relevant product
market determination was different for plaintiff's claims of tying and mo-
nopolistic behavior. Whereas defendant's economic power to impose the
alleged tie-ins on plaintiff must be gauged in the market for franchises,"'
or perhaps for all competing investments or business opportunities," the
complained of monopolization or attempted monopolization was at the
consumer level, and thus it entailed an assessment of the overall restau-
rant market."

In L.A. Draper & Son v. Wheelabrator-Frye, Inc.," the Eleventh Cir-
cuit was equally incisive in its handling of an alleged relevant geographic
market. Plaintiff's Ladsco Division (Ladsco) was in the foundry supply
business, and for twenty years it had exclusively distributed abrasive
shot manufactured by defendant Whiffy.es When Ladsco's manager and

58. Id. at 712-13.
59. Id. at 713-14.
60. Id. at 712.
61. Id.
62. Id. at 714.
63. See Casey v. Diet Center, Inc., 590 F. Supp. 1561, 1565-67 (N.D. Cal. 1984).
64. See FTC Statement of Basis and Purpose Relating to Disclosure Requirements and

Prohibitions Concerning Franchising and Business Opportunity Ventures, 43 Fed. Reg.
59614, 59697-98 (1978); see also 16 C.F.R. § 436.2(a) (1984) (broad definition of a
'franchise').

65. Cf. NCAA v. Board of Regents, 104 S. Ct. 2948, 2966 n.49 (1984) (market power of
college football over advertisers is a function of its unique appeal to viewers). But ef.
Sulmeyer v. Coca Cola Co., 515 F.2d 835, 849 (5th Cir. 1975) (soft drink syrup manufactur-
ers compete for sales at the consumer level primarily through access to the 'bottler' market),
cert. denied, 424 U.S. 934 (1976).

66. 735 F.2d 414 (11th Cir. 1984).
67. Abrasive shot is a small, rounded pellet that is used to clean residue off manufactur-

ing molds. Id. at 417 n.4.
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most of its employees left and set up a rival distributor (Hessco), Ladsco
brought suit alleging that defendants had conspired to use unfair and
predatory means to eliminate it as a competitor in violation of section 1
of the Sherman Act" and state unfair competition law. The district court
directed a verdict for defendants on Ladsco's antitrust claim, 70 and the
Eleventh Circuit affirmed on the ground that Ladsco had offered inade-
quate proof of either of its alleged relevant geographic markets.7 1

The first of these purported markets consisted of the four states of Ala-
bama, Tennessee, Georgia, and Mississippi in which Ladsco had distrib-
uted Whiffy shot and captured fifty percent of the shot sales, and where
Hessco likewise operated with approximately the same 'market' share.7 2

Ladsco additionally sought to demonstrate this alleged market by adduc-
ing evidence that buyers in the four state area were loyal to former sales-
men who now worked for Hessco; that these customers preferred local
warehousing for quick delivery, as was confirmed by Hessco's establish-
ment of local warehouses and operations identical to those used by Lad-
sco; and that shot is a heavy, low-priced item in which freight costs are a
major marketing factor.7 3

The relevant geographic market "must be charted by careful selection

68. Employees of Wheelabrator-Frye, Inc., refer to their company by this nickname. Id.
at 416 n.2.

69. In Northwest Power Prods., Inc. v. Omark Indus., 576 F.2d 83 (5th Cir. 1978), cert.
denied, 440 U.S. 911 (1979), and Associated Radio Serv. Co. v. Page Airways, Inc., 624 F.2d
1342 (5th Cir. 1980), cert. denied, 450 U.S. 1030 (1981), the former Fifth Circuit held that a
conspiracy to engage in unfair competition would be actionable under the rule of reason if
plaintiff proved "(1) a market effect that would be prohibited under the law of mergers; and
(2) other conduct by [the] defendant that threatens Sherman Act values." 624 F.2d at 1351.

70. L.A. Draper & Son, Inc. v. Wheelabrator-Frye, Inc., 560 F. Supp. 1138, 1140-44 (N.D.
Ala. 1983). The lower court dismissed Ladsco's pendent state claims without prejudice. Id.
at 1445-46. The Eleventh Circuit ordered that these claims must be entertained if, on re-
mand, it were determined that they could no longer be pursued by Ladsco in state court.
735 F.2d at 426-30. In this event, the court also ruled that the trial court had erred in
dismissing Ladsco's antitrust claims against individual defendant O'Callahan for improper
venue, and that he was to be reinstated as a party, in that the general venue provision of 28
U.S.C. § 1391(b) (1976) supplements the special antitrust venue provisions of sections 4 and
12 of the Clayton Act, 15 U.S.C. §§ 15, 22 (1982), thereby making venue of these claims
proper in the Northern District of Alabama since they 'arose' there. 735 F.2d at 416 n.3.

71. The court assumed arguendo that abrasive shot constituted the relevant product
market. 735 F.2d at 423. It pretermitted any consideration of whether Ladsco had come
forward with sufficient evidence of defendants' alleged conspiracy. Id. at 421. Yet, it quickly
rejected Ladsco's charges of resale price maintenance, tying, group boycott, and territorial
restrictions, especially when Ladsco contended for the first time at oral argument on appeal
that it had offered enough proof of each of the former three per se theories to survive defen-
dants' motion for a directed verdict. Id. at 422 n.3.

72. Id. at 423.
73. Id. at 424.
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of the market area in which the seller operates, and to which the pur-
chaser can practicably turn for supplies.' 4 Accordingly, this definition of
the relevant geographic market seeks to delineate the area in which "pro-
ducers effectively compete"' 7 by taking into account the location, facili-
ties, and capacity of other actual and potential suppliers,'6 "such eco-
nomic and physical barriers to expansion as transportation costs, delivery
limitations and customer convenience,"" and, most importantly, geo-
graphic price data and movement.'8

Despite the foregoing proof tendered by Ladsco, the Eleventh Circuit
concluded that the record was notably missing any showing of how any of
the above market determinants served to differentiate the four state area.
For instance, Ladsco offered no evidence on the location of any shot man-
ufacturer other than Whiffy; the current or possible future sales of any of
these manufacturers into the four state area; where the eight to ten com-
peting distributors of shot in the 'market' obtained their product, sold it,
or maintained warehouses; or the relationship of shot prices in the four
state area to other parts of the country.' Nor did Ladsco attempt to
prove that transport costs served to insulate this region from outside
competition by introducing any evidence that relative freight costs for
shot exceeded any price differentials between the four state area and
elsewhere.80

These same deficiencies of proof were no less fatal to Ladsco's alterna-
tively proposed relevant geographic market of North and South Carolina,
the area in which it had competed directly with Whiffy for shot sales."1

Indeed, if anything, the evidence indicated that the Carolinas and the
four state area were part of a single market for shot.82

74. Tampa Elec. Co. v. Nashville Coal Co., 365 U.S. 320, 327 (1961).
75. Id. at 332; accord, e4g., Brown Shoe Co. v. United States, 370 U.S. 294 (1962) (rele-

vant geographic market is the "area of effective competition" Id. at 324.).
76. See Tampa Elec. Co. v. Nashville Coal Co., 365 U.S. 320, 327 (1961).
77. Hornsby Oil Co. v. Champion Spark Plug Co., 714 F.2d 1384, 1394 (5th Cir. 1983).
78. See L. Sullivan, supra note 54, § 19, at 68; see also II P. AREEA & D. TuRNER,

AwriusT LAw 1 523, at 355 (1978) ("When prices and price movements in two territories
are closely corrolated, a single market definition is strongly indicated." Id.); United States
Department of Justice Revised Merger Guidelines, 49 Fed. Reg. 26824, 26828-29 (1984) (rel-
evant geographic market embraces the smallest area in which a hypothetical sole producer
or seller could profitably impose a "small but significant and nontransitory" increase in
price-normally 5% for one year Id.).

79. 735 F.2d at 424-25.
80. Id. at 425; see II P. Areeda & D. Turner, supra note 78, 523, at 358 ("Two areas are

ordinarily separate markets where there are no or only episodic sales between them and
where transport costs exceed any price differentials between the two areas." Id.).

81. 735 F.2d at 425-26.
82. Id. at 426 n.16 (prices in the Carolinas were similar to those in the four state area,

and Whiffy supplied shot to all six of these states from its Virginia plant). The Eleventh
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The growing influence of economic analysis on antitrust law" under-
scores the significance of market definition in antitrust litigation." In
Midwestern Waffles and L.A. Draper & Son, the Eleventh Circuit force-
fully reminded antitrust plaintiffs and their counsel of this development,
and of the consequences of failing to deal with it.

III. MISCELLANEOUS

The remainder of the Eleventh Circuit's antitrust work last year merits
little attention. In three cases, the court reaffirmed that corporate officers,
shareholders, or employees do not have standing to sue for antitrust of-
fenses allegedly committed against their companies." In a per curiam
opinion, the Eleventh Circuit in Midwestern Waffles"6 upheld the district
court's rulings that defendant franchisor did not unreasonably restrain
trade by requiring its franchisees to submit their building plans and spec-
ifications to it for approval, to devote their full time to the operation of
their franchised restaurants, and, to have their employees wear particular
attire;87 that a refusal to deal claim is not barred by plaintiffs' failure to
renew their solicitation within the period of limitations if such "subse-
quent requests were futile and plaintiffs had reason to know they were
futile;"" that "[m]ere acquiescence in a restrictive practice does not pre-
clude an antitrust action;" '" and that plaintiffs could not seek to recover
for defendant's vertical allocation of territories among its franchisees 0 in

Circuit summarily refused, however, to combine the two regions into a viable relevant geo-
graphic market. Id.

83. See Easterbrook, The Supreme Court, 1983 Term-Foreword: The Court and the
Economic System, 98 HARV. L. REV. 4, 58-59 (1984). See generally ANTITRUST Poucv IN
TRANSITION: THE CONVERGENCE OF LAW AND ECONOMICS (E. Fox & J. Halverson eds. 1984).

84. See, e.g., Walker Process Equip., Inc. v. Food Mach. & Chem. Corp., 382 U.S. 172
(1965) ("Without a definition of [the] market there is no way to measure [a defendant's]
ability to lessen or destroy competition." Id. at 177); Dougherty v. Continental Oil Co., 579
F.2d 954, 962 (5th Cir. 1978), vacated by stipulation of the parties, 591 F.2d 1206 (5th Cir.
1979).

85. See National Indep. Theatre Exhibitors, Inc. v. Buena Vista Distrib. Co., 748 F.2d
602, 608-09 (11th Cir. 1984); National Indep. Theatre Exhibitors, Inc. v. Charter Fin. Group,
Inc., 747 F.2d 1396, 1401-02 (11th Cir. 1984); Midwestern Waffles, Inc. v. Waffle House, Inc.,
734 F.2d at 710-11.

86. 734 F.2d 705 (11th Cir. 1984) (per curiam).
87. Id. at 714. Plaintiffs did not even argue otherwise.
88. Id. at 715.
89. Id. (citing Perma Life Mufflers, Inc. v. International Parts Corp., 392 U.S. 134

(1968)).
90. While some of the officials of the franchisor who were in charge of awarding

franchise territories were themselves franchisees, the trial court concluded that the com-
plained of territorial restrictions should nevertheless be treated as vertical, and thus judged
under the rule of reason, because they did not "lessen interbrand competition or decrease
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the absence of proof that this restraint either lessened interbrand compe-
tition or injured plaintiffs.9 Lastly, in National Independent Theatre
Exhibitors, Inc. v. Buena Vista Distribution Co.,92 the Eleventh Circuit
gave antitrust plaintiffs their one victory in 1984 by finding that plaintiff,
an incipient motion picture producer and distributor, had put forward
sufficient evidence that its demise was caused by defendants' allegedly
coercive pressures on movie exhibitors not to participate in plaintiff's
funding program to withstand defendants' motion for summary
judgment."

IV. CONCLUSION

The antitrust output of the Eleventh Circuit last term mirrored the
present state of treble damage antitrust litigation across the country. It
involved fewer decisions than in prior years, signaled a greater willingness
to dispose of baseless antitrust claims on motion, reflected the increas-
ingly economic orientation of antitrust law, and resulted in almost a clean
sweep for defendants. Further, the court was especially demanding in the
proof that it required of market power and injury in tying cases and of
market definition generally. It would seem, therefore, that the skepticism
voiced last year in this survey about recent reports of the death of the
private antitrust action in this circuit" may itself have been premature.

the availability of goods or services." 734 F.2d at 719-20. In particular, the lower court in-
voked its earlier determination that the relevant product market "encompasses much, if not
all, of the fast food industry," id. (footnote omitted); see supra text accompanying notes 57-
59, and reasoned that "[wihere the relevant market is so much larger than that portion
which may be influenced by certain horizontal competitors, it cannot seriously be contended
that whatever restrictions are imposed in fact expressly stifle competition." 734 F.2d at 720.
Although even the Supreme Court has appreciated that "[t]here may be occasional
problems in differentiating vertical restrictions from [per se illegal] horizontal restrictions
originating in agreements among [competitors]." Continental T.V., Inc. v. GTE Sylvania
Inc., 433 U.S. 36, 58 n.28 (1977). This approach by the district court is at best novel, and at
worst might be faulted for subverting the purpose of the per se rules. See, e.g., Jefferson
Parish Hosp. Dist. No. 2 v. Hyde, 104 S. Ct. 1551 (1984) (per se unlawful arrangements are
presumed to be unreasonable "without the necessity of any analysis of the market context
in which [they] may be found" Id. at 1556.) (footnote omitted); Arizona v. Maricopa County
Medical Soc'y, 457 U.S. 332, 343-44 (1982) (per se rules are designed to reduce the eco-
nomic, judicial, and social costs that are entailed in evaluating business practices under the
rule of reason).

91. See 734 F.2d at 721-23.
92. 748 F.2d 602 (11th Cir. 1984).
93. See id. at 607-08.
94. See Ross, Antitrust, 35 MERcER L. Rav. 1091, 1109 (1984).


