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I. INTRODUCTION

This Article examines the Eleventh Circuit's doctrinal posture toward
the Pinkerton charge' and demonstrates that this posture has been
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1. The 'Pinkerton charge' instructs the jury concerning when it can, and cannot, find one
member of a conspiracy vicariously liable for substantive offenses committed by other mem-
bers of that conspiracy. See § II, infra. See, e.g., Pinkerton v. United States, 328 U.S. 640
(1946); E. Dvirr & C. BLACKMAR, FEDERAL JURY PRACTICE AND INsTRUcTiONS § 27.17 (3d ed.
1970); United States v. Zabic, 745 F.2d 464 (7th Cir. 1984); United States v. Newbern, 731
F.2d 744 (11th Cir. 1984); United States v. Gleason, 646 F.2d 2 (2d Cir. 1979), cert. denied,
444 U.S. 1082 (1980); United States v. Treadwell, 594 F. Supp. 831 (D.D.C., 1984). See also
Stoner v. State, 418 So. 2d 171 (Ala. CL App. 1982), cert. denied, 459 U.S. 1128 (1983);
Martinez v. State, 413 So. 2d 429 (Fla. Dist. Ct. App. 1982).
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flawed because it omits an essential element of the charge. It also offers a
proposed instruction that supplies the omission and thereby reconciles
the Eleventh Circuit's position on this issue with that of the Supreme
Court and other federal circuits. The Article reviews the Eleventh Cir-
cuit's most recent decision on this issue, and discusses its effect upon the
analysis presented.

This undertaking proceeds in the following stages: Section II analyzes
the Supreme Court's opinion in Pinkerton v. United States,2 the source
of the Pinkerton charge; this analysis includes a consideration of the his-
torical relationship between vicarious liability and criminal responsibility.
Section III surveys decisional law in the Eleventh Circuit and describes
that circuit's interpretation of the Pinkerton opinion and the Pinkerton
charge; this survey and description incorporates selective, contrapuntal
references to decisional law from other circuits. Section IV presents the
proposed instruction and demonstrates its utility in effecting the Elev-
enth Circuit's redemption on the issue of vicarious criminal liability.

I. OF Pinkerton v. United States AND VICARIOUS CRIMINAL LIABILITY

In Pinkerton v. United States,3 the Supreme Court imported the civil
concept of vicarious liability into the American law of criminal conspir-
acy; the importation was at once a phenomenon novel to American law
and repugnant to the basic precepts of Anglo-American law.4 To under-
stand the significance of this importation, and the terms upon which it
was effected, it is necessary to consider, first, the Pinkerton opinion and,
second, the role which vicarious liability did not play in the common law's
assessment of criminal responsibility.

A. Pinkerton v. United States

Pinkerton involved the Supreme Court's review of the Pinkerton broth-
ers' convictions on various tax fraud counts: The brothers, Walter and
Daniel Pinkerton, were convicted of "crimes concerned with unlawful
possession, transportation, and dealing in whiskey, in fraud of the federal
revenues."' Each brother was convicted of one conspiracy count and of
several substantive counts.'

On appeal, Daniel Pinkerton challenged his conviction on the substan-

2. 328 U.S. 640 (1946).
3. Id.
4. See, e.g., Note, Vicarious Liability for Criminal Offenses of Co-Conspirators, 56 YALE

L.J. 371 (1947); Sayre, Criminal Responsibility for the Acts of Another, 43 YALE L. Rav. 689,
702-19 (1930).

5. 328 U.S. at 648 (Rutledge, J., dissenting in part).
6. 328 U.S. at 641.
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tive counts; although the evidence presented indicated that Daniel Pin-
kerton had conspired with his brother, no evidence was presented show-
ing that Daniel had directly participated in the commission of the
substantive offenses for which he was convicted.7 The evidence further
demonstrated "that the substantive offenses were in fact committed by
Walter in furtherance of the. . . conspiracy existing between the broth-
ers." The trial court found this sufficient, and instructed the jury that:

[Iif you are satisfied from the evidence beyond a reasonable doubt that
at the time these particular substantive offenses were committed ...
that the two defendants were in an unlawful conspiracy . . .then you
would have a right ... to convict each of these defendants on all the
substantive counts, provided the acts referred to in the substantive
counts were acts in furtherance of the unlawful conspiracy.

Daniel Pinkerton argued that this instruction was improper and that its
result was erroneous, being in clear contradiction to the Third Circuit's
holding in United States v. Sall.10

In Sall, the Third Circuit held that mere participation in a conspiracy
was insufficient to sustain a conviction for substantive offenses committed
in the course of that conspiracy; the court in Sail held that an accused
could only be convicted of substantive offenses committed incidental to a
conspiracy if evidence was presented establishing his direct participation
in the commission of those offenses.11 The Supreme Court granted review
of the Pinkerton convictions in order to resolve the contradiction between
the holding in Sail and the decision in which the Former Fifth Circuit
affirmed Daniel Pinkerton's conviction and the giving of the instruction
quoted above."s

The Supreme Court in Pinkerton rejected the reasoning in Sall and
affirmed the former Fifth Circuit's sanctioning of what has since become
known as the 'Pinkerton charge."2

1 Writing for the Court, Justice Douglas
began with the proposition that conspiracy is a "partnership in crime" in
which "the partners act for each other in carrying it forward."' 4 From this

7. Id. at 645.
8. Id.
9. Id. at 645-46 n.6.

10. 116 F.2d 745 (3d Cir. 1940).
11. Id. at 747-48.
12. 328 U.S. at 642. See Pinkerton v. United States, 151 F.2d 499 (5th Cir. 1945), alI'd,

328 U.S. 640 (1946).
13. See, e.g., United States v. Zabic, 745 F.2d 464 (7th Cir. 1984); United States v.

Galiffa, 734 F.2d 306 (7th Cir. 1984); United States v. Gleason, 616 F.2d 2 (2d Cir. 1979),
cert. denied, 444 U.S. 1082 (1980).

14. 328 U.S. at 646.
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analogy to principles of civil agency law," Justice Douglas derived the
conclusion that "the .. .act of one partner in crime is attributable to
all." 16 Justice Douglas found that this attribution did not offend the fun-
damental principles of criminal law since the "criminal intent to do the
act is established by the formation of the conspiracy." ' Vicarious liability
was proper because the conspiracy "was formed for [a] purpose" and the
"act done was in execution of" that purpose.18

Conversely, vicarious liability would not be proper if the act in question
was not done "in execution of" the conspiracy's purpose: "A different
case would arise if the substantive offense . . .was not in fact done in
furtherance of the conspiracy, did not fall within the scope of the un-
lawful project, or was merely & part of the ramifications of the plan
which could not reasonably be foreseen as a necessary or natural conse-
quence of the unlawful agreement."9 This residual proposition is the
necessary consequence of Justice Douglas' reliance upon principles of
agency law as vehicles for introducing vicarious liability into the law of
criminal responsibility.

Vicarious liability is, of course, the fundament of agency law, in which
one party may be held liable for the acts of another as long as the acts in
question were committed within the scope of the intendment responsible
for their relationship. 0 In Pinkerton, Justice Douglas construed criminal
conspiracies as a variant of agency law and found that entry into a con-
spiracy results in an agency relationship in which the conspirator autho-
rizes his colleagues to act on his behalf in carrying out the unlawful aims
of the conspiracy. 21 Under Pinkerton, conspiracies become agency rela-
tionships of perfect reciprocity, in which every conspirator authorizes
each of his colleagues to act on his behalf.2 Given this characterization of
the conspiratorial relationship, vicarious liability is the inevitable con-
comitant of criminal conspiracies. 8

15. See, e.g., 2A C.J.S. Agency §§ 2, 23; Griffin v. United States, 588 F.2d 521 (5th Cir.
1979); Valley View Cattle Co. v. Iowa Beef Processors, Inc., 548 F.2d 1219 (5th Cir.), cert.
denied, 434 U.S. 855 (1977).

16. 328 U.S. at 647.
17. Id.
18. Id.
19. Id. at 647-48 (emphasis added).
20. See 3 C.J.S. Agency § 391; Heckler v. Community Health Servs., 104 S. Ct. 2218

(1984); 21 RUING CAsE LAw Principal and Agent §§ 1, 28.
21. 328 U.S. at 646-48.
22. See generally id. at 647-48.
23. It can be argued that Justice Douglas' opinion in Pinkerton implicitly incorporated

the agency principle of ratification, by which one can adopt what were unauthorized acts
and thereby accept liability for the consequences of these acts. See, e.g., 2A C.J.S. Agency
§§ 67-99; 21 RuUNG CAs LAw Principal and Agent §§ 99-122. Presumably, ratification is
implicit in the Pinkerton holding because of the difficulties inherent in applying agency

[Vol. 361082



1985] PINKERTON v. UNITED STATES 1083

This characterization was roundly criticized upon its appearance.24 In
order, however, to understand the reasons for this criticism and to under-
stand the reasons why a jury instruction embodying the Pinkerton hold-
ing must be drafted with exquisite care, it is necessary to consider the
common law's attitude toward vicarious liability as a facet of criminal
responsibility.

B. Vicarious Liability And Criminal Responsibility

Although the common law recognized that one may be held "civilly lia-
ble for harm caused by" one's agent," it was disinclined to extend this
recognition to the area of criminal responsibility: "Criminal liability be-
ing essentially personal and individual has always depended upon proof
of individual causation. Hence, the criminal law has never accepted the
doctrine of respondeat superior, which is a form of liability without fault
and outside the ordinary principles of causation.""

This disinclination was widely recognized and accepted as a fundamen-
tal, inevitable precept of criminal responsibility prior to the Pinkerton

principles to so nebulous a phenomenon as conspiracy: The traditional, civil agency rela-
tionship results from an express agreement defining the scope and limitations of the author-
ity inferred. See, e.g., 2A C.J.S. Agency §§ 1-3. The process described in Pinkerton is, how-
ever, likely to be more imprecise: Conspiratorial affiliation can only create an implicit,
essentially ad hoc agency agreement, the parameters of which are ill-defined. A careful read-
ing of the Pinkerton opinion suggests that Justice Douglas was implying that the undefined
interstices of this relationship can be supplied by construing membership in a criminal con-
spiracy as a continuing ratification of appropriate criminal acts done pursuant to that con-
spiracy. See 328 U.S. at 647-48. Cf. United States v. Knippenbeg, 502 F.2d 1056 (7th Cir.
1974).

24. In his dissent from Justice Douglas' opinion, Justice Rutledge observed, with regard
to the ruling issued therein, that "[iJf it does not violate the letter of constitutional right, it
fractures the spirit." 328 U.S. at 650. See also Developments in the Law-Criminal Con-
spiracy, 72 HAzv. L. Rav. 920, 993-1000 (1959); Note, supra note 4, at 372-78; Note, Recent
Decisions, 16 FORDHAM L. REv. 271, 275-88 (1947).

25. United States v. Food and Grocery Bureau, 43 F. Supp. 966, 966-71 (S.D. Cal. 1942).
Even this recognition is of relatively recent development: Although the phrase 'respondeat
superior' was in use at the time of Edward I, "the present doctrine designated by the an-
cient phrase is of much more recent origin." Sayre, supra note 4, at 690. See 13 Edw. I, ch. 2
§ 3, 11, 43 (1285). See also Holmes, Agency, 4 HARv. L. R v. 345, 356-64 (1891). Respondeat
superior in the modern sense emerged around 1700 in the civil law and was firmly estab-
lished during the Nineteenth Century. Sayre, supra note 4, at 91-94. See also Wigmore,
Responsibility for Tortious Acts: Its History II, 7 HAzv. L. Rzv. 383 (1894).

26. Sayre, supra note 4, at 723; see also Rex v. Huggins, 2 Ld. Raym. 1574, 92 Eng. Rep.
518 (1730); MODEL PENAL CODE § 2.04(2)(b) (Tent. Draft No. 1 (1953)). Although the area of
accessory liability might seem to contradict this proposition, that issue too was viewed with
distaste by the common law and was a relatively late addition to doctrines of criminal re-
sponsibility. See, e.g., Regina v. Saunders, 2 Plowd 473 (1575).



MERCER LAW REVIEW

decision.2 7 Consequently, when the Pinkerton decision appeared it was
criticized as a revolutionary departure from this principle, a departure
predicated upon what many considered an equally revolutionary act,
namely, the introduction of civil agency law doctrines into the criminal
law.

28

What was revolutionary in Pinkerton, however, was not the introduc-
tion of agency concepts into the law of criminal conspiracy; agency jargon
and agency concepts had been a routine feature of conspiracy opinions for
decades prior to Pinkerton.2e What was revolutionary was Pinkerton's use
of an agency relationship as a means for establishing guilt. Prior to Pin-
kerton, agency principles were confined to such tangential endeavors as
establishing that the act of any conspirator satisfied the offense's overt
act requirement,"0 demonstrating the criminal intent required for accom-
plice liability,31 and supplying a rule of evidence connecting the various

27. See, e.g., Sayre, supra note 4, at 702-24. See generally I J. BISHOP, COMMENTARIES ON

THE CRIMINAL LAW §§ 508-517 (3d ed. 1865). See also The Queen v. Holbrook, 4 Q.B.D. 42,
46, 47, 51 (1878) ("The Maxim 'respondeat superior' . . . pertains to civil liability only."
Id.); Chisholm v. Doulton, 22 Q.B.D. 736 (1889).

28. See, e.g., Note, supra note 4, at 374 (1947) ("[C]riminal Law, unlike civil law, has its
foundation in personal and individual guilt, the essence of which is causation, and any doc-
trine of vicarious criminal liability is repugnant to common law concepts." Id.) (notes omit-
ted). See also 328 U.S. at 650-52 (Rutledge, J., dissenting in part).

29. Seventy-five years before the Pinkerton decision, a federal court in South Carolina
gave the following charge to a jury:

The indictment, gentlemen, is for a conspiracy, which is an agreement by two or
more persons to do an unlawful thing, or to do a lawful thing by unlawful means
.... An association having such a purpose if an unlawful conspiracy, and a party
engaged in it may be punished ....

Each member of such an association is a conspirator, and is responsible, person-
ally, for every act of the conspiracy, and for the acts of each member thereof, done
by common consent, in furtherance of its illegal purposes, and also for such acts
done in furtherance of the conspiracy not consented to beforehand, if consented to
subsequently to their perpetration, and that whether the party charged was him-
self actually present or not when such act was done.

United States v. Mitchell, 26 F. Cas. 1283, 1285 (C.C.D.S.C. 1871) (No. 15,790). See also
Powers v. Commonwealth, 110 Ky. 386, 61 S.W. 735, 743, 53 L.R.A. 245, 252 (1901) ("Un-
derlying the whole law of conspiracy of the doctrine of agency." Id.). See also J. MILLER,

HANDBOOK OF CRIMINAL LAW, p. 114 (1934) ("Each conspirator is said to be the agent of the
other, and the acts done are therefore the acts of each and all." Id.).

30. See Developments in the Law-Criminal Conspiracy, 72 HARv. L. REv. 920, 993
(1959). See also Brannon v. Mulkey, 156 U.S. 464, 469 (1895) ("To require an overt act to be
proven against every member of the conspiracy ... would not only be an innovation upon
established principles, but would render most prosecutions for the offense nugatory." Id.).

31. See Commonwealth v. Knapp, 26 Mass. (6 Pick.) 495 (1830); Chambers v. United
States, 237 Fed. 513, 524 (8th Cir. 1916); Hume v. United States, 118 Fed. 689 (5th Cir.
1902); Burton v. United States, 142 Fed. 57 (8th Cir. 1906).
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defendants with the offense charged.32 Justice Douglas, however, appro-
priated the verbiage employed in achieving these comparatively innocu-
ous ends and turned it to a rather more sinister purpose.

That rather more sinister purpose is Pinkerton's effective, though mer-
cifully limited, recognition of the principle of guilt by association. In rec-
ognizing this principle, Pinkerton negotiated an unprecedented compro-
mise between the common law's strident insistence upon individual
criminal responsibility and its grudging acquiesence in vicarious civil lia-
bility.3 3 Despite conventional wisdom to the contrary, vicarious liability
was not completely unknown at common law; however, the only guise in
which vicarious liability appeared in the common law was the concept of
imputed criminal liability.3 ' Imputed criminal liability was not an abroga-
tion of the common law's insistence upon individual causation as the
predicate for criminal responsibility; rather, imputed criminal liability
was a principle based upon the occasional incongruence of criminal causa-
tion and criminal responsibility.30

The two are not necessarily coequal: Criminal causation is an essen-
tially objective concept concerned with the contributory relationship be-
tween an antecedent event and a subsequent event." While one may not
be held criminally liable for an event absent the demonstration of a
causal relationship between his acts and the harm at issue, "one is not
criminally responsible for all the results . . . caused by his acts."37 Even
assuming a demonstrable causal relationship between one's acts and a so-
cially undesirable result, criminal responsibility cannot attach in the ab-
sence of factors such as knowledge and intent and in the presence of fac-
tors such as justification and excuse.3

Imputed criminal responsibility is based upon an analytical relation-
ship which is essentially the inverse of that which is customary in in-
stances of individual criminal responsibility: In imputed criminal re-
sponsibility the presence of knowledge and intent and the absence of
justification of excuse is demonstrable; the problem arises in regard to

32. Wilborg v. United States, 162 U.S. 632, 657-58 (1896); American Fur Co. v. United
States, 27 U.S. 358, 363 (2 Pet. 1829); Davis v. United States, 12 F.2d 253, 257 (5th Cir.),
cert. denied, 271 U.S. 688 (1926); Grant v. United States, 268 Fed. 443, 446-47 (6th Cir.),
cert. denied, 256 U.S. 700 (1920).

33. See R. PERKINS, CiMINAL LAW, 546-737 (2d ed. 1969).
34. Id. at 685-87.
35. Id.
36. See Strahorn, Criminology and the Law of Guilt, 84 U. PA. L, REv. 491 (1936); Edg-

erton, Legal Cause, 72 U. PA. L. REv. 343 (1924).
37. R. PERKINS, supra note 33, at 686.
38. Id. at 686-87. See also Queen v. Bruce, 2 Cox. C.C. 262 (1847); Patterson v. State,

181 Ga. 698, 705, 184 S.E. 309, 313 (1935).
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causation, which is attenuated for any of a variety of reasons.-" Given the
attenuation of the causal relationship, liability becomes a product of the
extent to which one may reasonably be held to be the agent responsible
for the harm at issue; and this calculation is always phrased in terms of
"foreseeability." As an early court said, "it is every man's business to
foresee what wrong or mischief may happen from that which he does with
an ill-intention.' 40 It is this calculus that is responsible for the maxim,
often quoted in conspiracy opinions, that "every person is held to con-
template and to be responsible for the natural consequences of his own
acts.'

4 1

One context in which criminal responsibility can be imputed is a situa-
tion in which the accused "created or enhanced" the risk that a particular
harm would result.42 "[I]f such a risk was created or enhanced by [an] act
.. .[of the accused], the imputability of this result to the accused is de-
pendent upon foreseeability."''4 Although historically this analysis was
confined to cases involving a possibly preeminent intervening cause,4 4 it is
clear that Justice Douglas exploited this analysis in his Pinkerton opin-
ion. When Justice Douglas found that any conspirator may be held liable
for the offenses of any other conspirator, he said that this is a permissible
result because "[e]ach conspirator instigated the commission of the
crime.4"5

Though this conclusion and the other conclusions in Pinkerton are
shrouded in references to agency principles, it is clear that what Justice
Douglas was doing was employing agency law as the occasion for ex-
tending imputed criminal responsibility into a new area, that of conspir-
acy law. And it is because Pinkerton was a foray into imputed criminal
liability that foreseeability is an absolutely essential element of Pinkerton
liability, despite Justice Douglas' seemingly cavalier treatment of the is-
sue in almost an afterthought to the opinion." Foreseeability is not essen-
tial because of the opinion's essentially cosmetic reliance upon agency

39. R. PERKINS, supra note 33, at 725-31. See also W. LAFAvE & A. ScoT, HANDBOOK ON
CRiMINAL'LAw, 175-82, 223-27 (1972).

40. Regina v. Saunders, 2 Plowd, 473, 474, 75 Eng. Rep. 706, 708 (1575); see also R.
PERKINS, supra note 33, at 725-31.

41. Commonwealth v. Hackett, 84 Mass. 136, 142 (1861). See also Reynolds v. United
States, 98 U.S. 145, 160 (1878); Easterday v. United States, 292 Fed. 664, 667 (D.C. Cir.),
cert. denied, 263 U.S. 719 (1923); Powers v. Commonwealth, 110 Ky. 386, 61 S.W. 735, 53
L.R.A. 245, 252-54 (1901). See also RULING CASE LAW Conspiracy § 4 (1914).

42. R. PERKINS, supra note 33, at 730.
43. Id. See also, Beale, The Proximate Consequences of an Act, 33 HAav. L. Rav. 633

(1920).
44. R. PERKINS, supra note 33, at 725-31.
45. 328 U.S. at 647.
46. Id. at 647-48; see supra note 20 and accompanying text.
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analogies. It is essential because the opinion relies upon imputed criminal
responsibility, which is that ancient and often uneasy truce between the
common law's insistence upon direct individual causation and social poli-
cies mandating the occasional recognition of an expanded conception of
criminal causation."' This being the case, Pinkerton liability must con-
form to the general principles governing imputed criminal liability.48

III. THE Pinkerton CHARGE IN THE ELEVENTH CIRCUr1. FORESEEABILITY

AND VICARIOUs LIABILITY

Three years after the Pinkerton decision, the Supreme Court, in Nye &
Nissen v. United States,'4 reaffirmed its acceptance of Pinkerton liabil-
ity." In so doing, Justice Douglas, again writing for the Court, noted that
"[a] verdict on that theory requires submission of those fact issues to the
jury."" 1 This proposition has been recognized repeatedly in decisions of
the Former Fifth Circuit, and later of the Eleventh Circuit, in which the
courts have held that a reviewing court cannot invoke Pinkerton liability
when confronted with a challenge to the sufficiency of the evidence unless
the jury was specifically instructed on the Pinkerton theory.'2

47. See, e.g., Sayre, supra note 4, at 702-24. Cf. United States v. Cryan, 490 F. Supp.
1234, 1240 (D.N.J. 1980) ("The liability of a conspirator for the acts of a co-conspirator is
not premised on the law of 'conspiracy' but on principles of agency." Id.).

48. See R. PERKINs, supra note 33, at 725-31.
49. 336 U.S. 613 (1949).
50. Id. at 618.
51. Id. Justice Douglas also discussed the relationship between the vicarious liability as-

tablished in Pinkerton and the doctrine of aiding and abetting:
The rule of that case does service where the conspiracy was one to commit of-
fenses of the character described in the substantive counts. Aiding and abetting
has a broader application. It makes a defendant a principal when he consciously
shares in any criminal act whether or not there is a conspiracy. And if a conspir-
acy is also charged, it makes no difference so far as aiding and abetting is con-
cerned whether the substantive offense is done pursuant to the conspiracy. Pin-
kerton v. United States is narrow in its scope. Aiding and abetting rests on a
broader base; it states a rule of criminal responsibility for acts which one assists
another in performing.

Id. at 620.
52. See, e.g., United States v. Raffone, 693 F.2d 1343 (11th Cir. 1982):

Initially it should be noted that although a conspirator may be held liable for
substantive offenses committed by a co-conspirator in furtherance of a conspiracy,
[citing Pinkerton v. United States, 328 U.S. 640 (1946)], the jury was not so in-
structed in this case. Farese's conviction cannot, therefore, be sustained on a Pin-
kerton theory [citing Nye & Nissen v. United States, 336 U.S. 613 (1949).]

693 F.2d at 1346. See also United States v. Monaco, 702 F.2d 860 (11th Cir. 1983):
Proof of personal participation in a particular substantive' crime usually is not
necessary when a defendant is charged with conspiracy as well as the substantive
offense; the conspirator normally will be responsible for the substantive crime
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Despite this recognition, the Pinkerton instruction has remained a mat-
ter of some imprecision. One reason for this state of affairs is the fact
that, prior to the passage and implementation of the Federal Rules of
Evidence, the Pinkerton charge tended to be merged into the general in-
struction that explained to the jury their role in determining admissibility
and use of declarations and acts of co-conspirators.53 An example of such
an instruction appeared in the Former Fifth Circuit's pattern jury in-
structions until 1979:

On the other hand, if and when it does appear beyond a reasonable
doubt from the evidence in the case that a conspiracy did exist as
chaiged, and that the Defendant under consideration was one of its
members, then the statements and acts knowingly made and done during
such conspiracy and in furtherance of its objects, by any other proven
member of the conspiracy, may be considered by the jury as evidence

under the Pinkerton theory and also may be responsible for the substantive crime
under an aiding and abetting theory. In this case, however, the jury instructions
did not include either a Pinkerton charge or an aiding and abetting charge. In-
stead, the court merely instructed the jury that it must find that the government
had established, beyond a reasonable doubt, "that the defendant imported mari-
juana or caused marijuana to be imported into the United States .... Thus, we
must determine whether the evidence was sufficient to find appellants guilty of
importation under this charge, without regard to the other theories which might
have been charged.

Id. at 881.
Similarly, in United States v. Wilson, 657 F.2d 755 (5th Cir. 1981), cert. denied, 455 U.S.

951 (1982), the court stated that it could not uphold Wilson's conviction upon a Pinkerton
theory, because "[tihe jury was not charged on the Pinkerton theory." 657 F.2d at 763. The
same conclusion appears in dictum in United States v. Trevino, 556 F.2d 1265, 1269-70 n.5
(5th Cir. 1977). See also United States v. Soto, 591 F.2d 1091, 1104 n.8 (5th Cir.), cert.
denied, 442 U.S. 930 (1979).

The converse is also true: If a jury is instructed on the Pinkerton theory, the govern-
ment cannot argue on appeal that the evidence was sufficient to prove that the defendant
was an aider and abettor. In United States v. Apollo, 476 F.2d 156 (5th Cir. 1973), reu'd, 590
F.2d 578 (1978), the court stated:

The Government now argues that Apollo could have been convicted as an aider
and abettor under 18 U.S.C. § 2. The case was not submitted to the jury on that
theory, the Government's requested charge having been given strictly in terms of a
Pinkerton liability. A conviction cannot be affirmed on appeal on a theory which
was not presented to the jury.

476 F.2d at 162 n.5. See also United States v. Michel, 588 F.2d 986 (5th Cir.), cert. denied,
444 U.S. 825 (1979) ("We are mindful of the rule that a conviction cannot be affirmed on
appeal on a theory not presented to the jury" 588 F.2d at 999 n.13.) and United States v.
Maspero, 496 F.2d 1354 (5th Cir. 1974) ("Assuming but not deciding that Pinkerton u.
United States, remains viable and would otherwise be applicable in this case, Ruiz's posses-
sion conviction cannot be sustained upon a Pinkerton theory, as the jury was not charged on
that theory." Id. at 1359 n.4 (citation omitted)).

53. See, e.g., FED. R. EvID. 801 (advisory committee notes).
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against the Defendant under consideration even though he was not pre-
sent to hear the statement made or see the act done.
This is true because, as stated earlier, a conspiracy is a kind of 'partner-
ship' so that under the law each member is an agent or partner of every
other member, and each member is bound by or responsible for the acts
and statement of every other member made in pursuance of their unlaw-
ful scheme.4

In 1979, the Former Fifth Circuit overruled an earlier decision and held
that admissibility of the acts and declarations of coconspirators is an is-
sue for the court.5 This opinion was quickly followed by another decision
in which the Former Fifth Circuit analyzed the elements of Pinkerton
liability.5 This decision included "foreseeability" as an explicit element

54. U.S. COURT OF APPEALS FOR THE FIFTH CIRCUIT, DISTRICT JUDGE'S ASSOCIATION, PAT-

TERN JURY INSTRUCTIONS (CRIMINAL CASES) at 62 (1974). See also E. Dsvrrr & C. BLACKMAR,
supra note 1 § 27.06.

Apparently defendants did not argue that this instruction was not sufficient to present a
Pinkerton theory of liability to the trial jury. Even prior to the withdrawal of this portion of
the Pattern Jury Instructions, however, some courts formulated their own Pinkerton
instruction:

We believe, however, that the charge fairly presented the Pinkerton principle to
the jury. The trial court instructed the jury on two occasions in its final charge
that after they were satisfied beyond a reasonable doubt that a conspiracy existed
and that a defendant was one of the members of it, then that defendant assumed
the responsibility for the acts and statements of all other members made in fur-
therance of the conspiracy.

United States v. Michel, 588 F.2d 986, 999-1000 n.13 (5th Cir. 1979). In United States v.
Decker, 543 F.2d 1102 (5th Cir. 1976), cert. denied, 431 F.2d 906 (1977), the court of appeals
upheld the following Pinkerton instruction given by the trial judge: "A party to a continu-
ing conspiracy may be responsible for a substantive offense committed by a co-conspirator
in furtherance of the conspiracy, even though that party does not participate in the substan-
tive offense or have knowledge of it." 543 F.2d at 1103.

The California Pattern Instruction on this issue illustrates the relative imprecision of the
formulations presented above:

Each member of a criminal conspiracy is liable for every act and bound by each
declaration of every other member of the conspiracy if said act or said declaration
is in furtherance of the object of the conspiracy.

The act of one conspirator pursuant to or in furtherance of the common design
of the conspiracy is the act of all conspirators. Every conspirator is legally respon-
sible for an act of the conspirator that follows as one of the probable and natural
consequences of the object of the conspiracy even though it was not intended as a
part of the original plan and even though he was not present at the time of the
commission of such act.

California Jury Instructions: Criminal [CAIJIC] § 6.11 (4th rev. ed. 1979).
55. United States v. James, 590 F.2d 575, 579-80 (5th Cir.) (en banc), cert. denied, 442

F.2d 917 (1979) (overruling United States v. Apollo, 476 F.2d 156 (5th Cir. 1973), appeal
after remand, 490 F.2d 681 (1974)).

56. United States v. Larkin, 605 F.2d 1360 (5th Cir. 1979), cert. denied, 446 U.S. 939
(1980). Larkin argued that his reprosecution for conspiracy was barred by his acquittal on
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of Pinkerton liability.57

Despite this recognition, or reiteration, of the necessity of including
foreseeability in a Pinkerton charge, courts in the Eleventh Circuit have
not always incorporated foreseeability as an explicit prerequisite to impo-
sition of Pinkerton liability. In United States v. Mills," for example, the
trial court gave the following as a Pinkerton charge:

Ladies and gentlemen, if you find that the defendant is guilty of conspir-
acy as charged in Count I, you may also find the defendant guilty of the
substantive offenses charged in Count II of the indictment; that is, mur-
der, provided that you find that the essential elements of that count as
defined in these instructions have been established beyond a reasonable
doubt, and provided you also find beyond a reasonable doubt first that
the offense of murder was committed pursuant to the conspiracy; and,
second, that the defendant was a member of the conspiracy at the time
the murder was committed.

Under the conditions just defined, the defendant may be found guilty
of murder even though he did not participate in the acts constituting
that offense. The reason for this is that a co-conspirator committing a
substantive offense pursuant to a conspiracy is held to be the agent of
the other conspirators. Accordingly, if you find that Defendant Mills was
a member of a conspiracy to kill John Sherman Marzloff at the time- the
murder of Marzloff was committed, and if you find that the murder of
Marzloff was committed pursuant to the conspiracy of which Mills was a
member, then you may find the defendant guilty of murder of Marzloff
whether or not Mills actually committed the murder himself.",

substantive offenses submitted to the jury on a Pinkerton theory in the previous trial. He
argued that, since a Pinkerton theory necessarily required that he be found a conspirator
before he could be convicted of the substantive crime, his acquittal on the substantive of-
fenses constituted either an acquittal of the lesser-included offense, conspiracy, or, in the
alternative, barred reprosecution for the conspiracy on grounds of collateral estoppeL Al-
though the court appeared to accept his logic that a conspiracy to commit the substantive
offense was necessarily a lesser-included offense within a substantive offense predicated
upon a Pinkerton theory of liability, the court analyzed the elements of an offense presented
to a jury under a Pinkerton theory:

Our examination of the record, with particular reliance upon the indictment and
the charge to the jury, leaves us to discern four potential bases for the jury's con-
clusion. The jury might have found that Larkin did not conspire with Parker; that
Parker did not commit the crimes of embezzlement or record falsification during
the existence of the conspiracy; that Parker did not commit those crimes in fur-
therance of the alleged conspiracy with Larkin; or that Larkin did not foresee that
Parker would commit those crimes as a necessary or natural result of the conspir-
acy between the two.

605 F.2d at 1370.
57. 605 F.2d at 1370.
58. 704 F.2d 1553 (11th Cir. 1983), cert. denied, 104 S. Ct. 3517 (1984).
59. 704 F.2d at 1565-66 n.7. See also United States v. Jones, 587 F.2d 802, 806 (5th Cir.
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Although some courts in the Eleventh Circuit have included foreseeability
as an element essential in a Pinkerton charge,60 others have not. 1

This reluctance to include foreseeability in Pinkerton charges is sur-
prising, given the Eleventh Circuit's recognition of the due process impli-
cations of such a charge,62 and given other circuits' comparative alacrity
in including the element in their Pinkerton charges." Whatever the rea-

1979).
60. See United States v. Moreno, 588 F.2d 490, 493 (5th Cir.), cert. denied, 441 U.S. 936

(1979). In United States v. Hodges, 606 F.2d 520 (5th Cir. 1979), cert. denied, 444 U.S. 1035
(1980), the court held that a conspirator "can be found guilty of a substantive offense com-
mitted by a coconspirator and in furtherance of the conspiracy, so long as the cocon-
spirator's acts are within the reasonably foreseeable scope of the conspiracy." 606 F.2d at
523 (citing Pinkerton v. United States, 328 U.S. 640 (1946)). Similar language appears in
United States v. Tilton, 620 F.2d 302 (5th Cir. 1980):

Because the evidence is sufficient to demonstrate that Tilton was a member of a
conspiracy to commit mail fraud, he can also be convicted of the substantive of-
fense based upon acts committed by a co-conspirator in furtherance of the con-
spiracy as long as the acts fall within the scope of the conspiracy and could rea-
sonably be foreseen as a necessary or natural consequence of the unlawful
agreement.

Id. at 309. See also United States v. Sampol, 636 F.2d 621, 676 (D.C. Cir. 1980) and United
States v. Rey, 641 F.2d 222, 225 n.6 (5th Cir.), cert. denied, 454 U.S. 861 (1981).

In United States v. Heffington, 682 F.2d 1075 (5th Cir. 1982), cert. denied, 459 U.S. 1108
(1983), the court discussed foreseeability:

In Pinkerton v. United States, the Supreme Court held that a conspirator could
be found guilty of a substantive offense based upon acts of a co-conspirator done
in furtherance of the conspiracy except where the act of the co-conspirator did not
fall within the scope of the unlawful project or was merely a part of the ramifica-
tions of the plan which could not be reasonably foreseen as a necessary or natural
consequence of the unlawful agreement.

682 F.2d at 1083 (citation omitted). See also United States v. Figueroa, 720 F.2d 1239, 1247
n.13 (11th Cir. 1983) and United States v. Luis-Gonzalez, 719 F.2d 1539, 1545 n.4 (11th Cir.
1983). See generally United States v. Marable, 574 F.2d 224 (5th Cir. 1978); United States
v. Newbern, 731 F.2d 744 (11th Cir. 1984); United States v. Johnson, 730 F.2d 683 (11th
Cir.), cert. denied, 105 S. Ct. 211 (1984); United States v. Decker, 543 F.2d 1102 (5th Cir.
1976), cert. denied, 431 U.S. 906 (1977).

61. See United States v. Mills, 704 F.2d 1553, 1565-66 n.7 (11th Cir. 1983), cert. denied,
104 S. Ct. 3517 (1984); United States v. Owen, 492 F.2d 1100, 1104-05 (5th Cir.), cert. de-
nied, 419 U.S. 965 (1974); United States v. Poitier, 623 F.2d 1017, 1021 n.2 (5th Cir. 1980).
See also Thomas v. United States, 398 F.2d 531, 542 (5th Cir. 1967). See generally United
States v. Leichtman, 742 F.2d 598 (11th Cir. 1984); United States v. Barshov, 733 F.2d 842
(11th Cir. 1984), cert. denied, 105 S. Ct. 904 (1985); United States v. Pearson, 508 F.2d 595
(5th Cir.), cert. denied, 423 U.S. 845 (1975); United States v. Sullivan, 578 F.2d 121 (5th Cir.
1978).

62. See United States v. Moreno, 588 F.2d 490, 493 (5th Cir.), cert. denied, 441 U.S. 936
(1979) (citing Park v. Huff, 506 F.2d 849, 864 (5th Cir.) (en banc) (Thornberry, J., dissent-
ing), cert. denied, 423 U.S. 824 (1975)).

63. See, e.g., United States v. Manning, 509 F.2d 1230, 1233 (9th Cir. 1974), cert. denied,
423 U.S. 824 (1975); United States v. Molina, 581 F.2d 56, 60 (2d Cir. 1978); United States
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sons for the not infrequent omission of foreseeability from Pinkerton
charges in the Eleventh Circuit, however, this is an omission that must be
prevented; the following section has a suggestion for achieving this goal.

IV. THE Pinkerton CHARGE A PROPOSAL

A. The Proposal

Recognition of the necessity of including foreseeability as an element of
a Pinkerton charge has led various circuits to consider pattern jury in-
structions that realize this necessity. The Seventh Circuit in particular
has grappled with this issue and has arrived at the following tentatively
approved patterns for a Pinkerton charge:

(a) Conspiracy charged in the indictment
A conspirator is responsible for offenses committed by his fellow con-

spirators if he was a member of the conspiracy when the offense was
committed and if the offense was committed in furtherance of or as a
natural consequence of the conspiracy.

Therefore, if you find a defendant guilty of the conspiracy charged in
count - and if you find beyond a reasonable doubt that while he was a
member of the conspiracy, his fellow conspirator(s) committed the of-
fense(s) in Count(s) - in furtherance of or as a natural consequence of
that conspiracy, you should find him guilty of Count(s)
(b) Conspiracy not charged in the indictment.

A conspirator is a person who knowingly and intentionally combines
with one or more other persons to accomplish an unlawful purpose. A
conspirator is responsible for offenses committed by his fellow conspira-
tors if he was a member of the conspiracy when the offense was commit-
ted and if the offense was committed in furtherance of or as a natural
consequence of the conspiracy.

Therefore, if you find beyond a reasonable doubt that the defendant
was a member of a conspiracy at the time that [one of] his fellow con-
spirators committed the offense charged in Count(s) - in furtherance of
or as a natural consequence of that conspiracy, you should find him
guilty of Count(s) m."

v. Gleason, 616 F.2d 2, 19-21 (2d Cir. 1979), cert. denied, 444 U.S. 1082 (1980).
64. Seventh Circuit Criminal Instruction Committee, tentative draft [on file in the of-

fices of the Mercer Law Review). See also United States v. Redwine, 715 F.2d 315, 322 (7th
Cir. 1983), cert. denied, 104 S. Ct. 2661 (1984). Despite the availability of this instruction,
however, the Seventh Circuit in United States v. Galiffa, 734 F.2d 306 (1984), recently af-
firmed a conviction resulting from a Pinkerton charge that departed from this instruction in
several respects:

If you find that the defendant Galiffa is guilty of conspiracy as charged in
Count I, you may also find that defendant guilty of the offense charged in Count
IV, provided that you find that the essential elements of Count IV as defined in
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A major difficulty with the formulations appearing above is that they
include the element of foreseeability only in indirect, relatively impene-
trable references to the fact that the offense in question must have been
"4committed in furtherance or as a natural consequence of the conspir-
acy.""' Whatever this language may convey to one who is familiar with

these instructions have been established beyond a reasonable doubt, and provided
that you also find beyond a reasonable doubt that the possession of the 234
pounds of marijuana with intent to distribute was committed pursuant to the con-
spiracy and that the defendant was a member of the conspiracy at the time the
substantive offense was committed. The reason for this is that a co-conspirator
committing an offense pursuant to a conspiracy is the agent of the other
conspirators.

Id. at 313. See also United States v. Zabic, 745 F.2d 464, 474-75 (7th Cir. 1984).
65. 734 F.2d at 313. The Seventh Circuit recently handed down a decision in which it

offered its own interpretation of the "in furtherance of the conspiracy" requirement. United
States v. Gironda, No. 83-2796, slip op. (7th Cir., April 1, 1985).

The four Gironda defendants were convicted of conspiring to steal money from Chicago
banks, and three of the defendants were convicted of violating the provisions of 18 U.S.C. §
924(c)(2) (1982), which makes it an offense to carry a firearm during the commission of "any
felony for which [a defendant) may be prosecuted in a court of the United States." Id. at 2.
The convictions for the substantive offense resulted from the imposition of Pinkerton liabil-
ity. Id. at 7.

The facts responsible for this imposition of Pinkerton liability were as follows: During
the course of the conspiracy, certain unindicted conspirators became disaffected and were
less than enthusiastic in their participation in the conspiracy's activities; these conspirators
were threatened, on at least two occasions, by two of the defendants, Joseph Gironda and
John Balzano. Id. at 2-5. After these threats, one of the unindicted conspirators began coop-
erating with the government, ultimately arranging a meeting at which these two defendants
were surprised and arrested. Id. at 5.

When he was arrested, Balzano was carrying a pistol; this pistol provided the premise for
charging Balzano and two other defendants, Gironda and John Heckens, with violating 18
U.S.C. § 924(c)(2). Id. at 1. The analytical predicate for these charges was the Pinkerton
doctrine; all three defendants were convicted of the charges. Id.

On appeal, defendants Gironda and Heckens argued that their convictions "represent[ed]
an unwarranted extension of the Pinkerton doctrine." Id. at 12-13. The trial court had in-
structed the jury that Gironda and Heckens could be found guilty of violating 18 U.S.C. §
924(c)(2) if the jury found them guilty of the conspiracy charged in another count of the
indictment, and if the government established beyond a reasonable doubt: (a) that
Balzano was in possession of a firearm as charged, (b) that this possession was "pursuant to
and in furtherance of the conspiracy" charged, and (c) that the defendant in question was a
member of the conspiracy at the time the offense was committed. Id. at 13.

Gironda and Heckens argued, on appeal, that this instruction was improper and that their
conviction should be reversed. Although they offered several theories in support of their
argument, only one is relevant to the issues addressed in this article. See id. at 12-20. This
theory is that the Pinkerton doctrine was inapplicable to the Gironda case "because the
offense to which Pinkerton liability would attach is not the objective of the conspiracy." Id.
at 13. The defendants did not argue that the act was not "in furtherance" of the conspiracy;
rather, they argued that" '[tihe Pinkerton rationale loses all force when the act with which
the defendant is charged is not the objective of the conspiracy.'" Id. at 15.
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the intricacies of Pinkerton liability, it is unlikely to indicate to the aver-
age layperson that the accused cannot be held vicariously liable for such
offenses unless he could reasonably foresee their likelihood at the time he
entered the conspiracy.

Pinkerton liability is an ethereal construct; like all ethereal constructs,
it is difficult to operationalize into layman's terms. This difficulty is only
compounded by the fact that foreseeability, which is an essential element
in Pinkerton liability, is itself a subtle concept. It is absolutely necessary,
therefore, that a Pinkerton instruction explain at once the necessity of
foreseeability and what is meant by foreseeability. The instruction given
below is offered as a Pinkerton charge that adequately addresses those
elements:

If you find that a particular defendant is guilty of conspiracy as charged
in Count I, you may also find that defendant guilty of a substantive of-
fense as charged in any other count of the indictment, provided that you
find that the essential elements of that count as defined in these instruc-
tions have been established beyond a reasonable doubt, and provided
that you also find beyond a reasonable doubt

First, that the offense defined in the substantive count was committed
by a member or members of the conspiracy with the intent to further the
objects of the conspiracy, even though the offense was not the subject of
the conspiracy,

What Gironda and Heckens were arguing, of course, is that Pinkerton liability can only be
imposed for substantive offenses which were a reasonably foreseeable consequence of the
conspiracy in question; the Seventh Circuit implicitly recognized that this was the nature of
the argument being presented, but rejected the necessity of foreseeability as a prerequisite
to Pinkerton liability. Id. at 14 n.1.

The Seventh Circuit held that the fact "that the § 924(c)(2) violation was not the object
of the conspiracy is irrelevant to defendants' liability." Id. at 15-16. Instead, the Seventh
Circuit held that it was continuing its adherence to the rule that Pinkerton liability attaches
for" 'overt acts of every other conspirator done in furtherance of the conspiracy.'" Id. at 14
(quoting United States v. Read, 658 F.2d 1225, 1230 (7th Cir. 1981)). See also United States
v. Redwine, 715 F.2d 315, 322 (7th Cir. 1983), cert. denied, 104 S. Ct. 2661 (1984); United
States v. Covelli, 738 F.2d 847, 858 (7th Cir.), cert. denied, 105 S. Ct. 211 (1984).

The Seventh Circuit took great pains, in Gironda, to reiterate its adherence to the rule
described above; it is unclear, however, precisely what implications this adherence as for the
foreseeability issue. Although the court's rejection of the Gironda-Heckens argument is an
implicit rejection of the concept of foreseesability as an essential element to Pinkerton liabil-
ity, the opinion also includes a quotation from an earlier opinion that held that "'a proven
conspirator is responsible for the substantive offenses ... of his fellow conspirators as long
as those acts were done in furtherance or as a natural consequence of the conspiracy."' No.
83-2769, slip op. at 14 (quoting United States v. Redwine, 715 F.2d 315, 322 (7th Cir. 1983),
cert. denied, 104 S. Ct. 2661 (1984)) (emphasis supplied). This, of course, is one of the
phrases that has been used to indicate a foreseeability requirement, and its inclusion in the
Gironda decision leaves that requirement's status in the Seventh Circuit still somewhat
uncertain.
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Second, that the commission of the offense defined in the substantive
count was foreseeable at the time of the particular defendant's entry into
the conspiracy; that is, it was an event which, given the objects of the
conspiracy, should have been foreseen by a reasonable person under all
the circumstances then existing, and,

Third, that the particular defendant was a member of the conspiracy
at the time the substantive offense was committed.

Under the conditions just defined, a defendant may be found guilty of
a substantive count even though he did not participate in the acts consti-
tuting the offense as defined in the substantive count.

This instruction has the virtue of presenting all the essential elements
of Pinkerton liability, including foreseeability, without including any ref-
erences to agency principles. Inclusion of the former brings the instruc-
tion into line with the requirements for including criminal liability; exclu-
sion of the latter omits reference to an unnecessary theory that, at best,
could only be confusing to the typical lay juror.

B. United States v. Alvarez

On March 20, 1985, the Eleventh circuit handed down its decision in
United States v. Alvarez." Alvarez was concerned, in part, with whether
convictions for "second degree murder and assault... were based on an
improper extension of Pinkerton v. United States." 7

The defendants in Alvarez who were involved in the Pinkerton issue
were convicted of second degree murder of a federal agent and of assault
on a federal agent by means of a deadly and dangerous weapon." Defen-
dants were convicted of murder and assault as a result of a Pinkerton
charge. The charge was given because of defendants' alleged involvement
in an illegal drug conspiracy, an involvement which the trial court found
sufficient to warrant the giving of a Pinkerton charge."9 Defendants ar-
gued that their convictions were "based on an unprecedented and im-
proper extension" of the Pinkerton doctrine, since "murder is not a rea-
sonably foreseeable consequence of a drug conspiracy."7 0

The trial court gave the following charge to the jury:

66. No. 83-5333, slip. op. 2540 (11th Cir., March 20, 1985).
67. Id. at 2547.
68. Id. The charges were the result of a "shoot-out" that erupted between two agents of

the Bureau of Alcohol, Tobacco and Firearms and members of the drug conspiracy that
provided the primary focus for the indictment in Alvarez. Id. at 2546-50. During the "shoot-
out," one of the agents was killed and the other seriously wounded. Id. The indictment
included counts charging the conspirators who were not involved in the shoot-out with vica-
rious responsibility for the death and injuries of the two federal agents. Id. at 2550-51.

69. Id. at 2561 n.22.
70. Id. at 2560.
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If you find that a particular defendant is guilty of conspiracy. . .you
may also find the defendant guilty of either murder. . . or assault...
provided you find the essential elements of murder or assault or both
...and provided you also find beyond a reasonable doubt:

First, that the murder or assault.or both were committed pursuant to
the conspiracy;

Second, that the murder or assault or both were reasonably foreseeable
consequences of the conspiracy. . . and,

Three, that the particular defendant was a member of the conspiracy
at the time of [sic] the murder or assault or both was (sic] committed.

Under the conditions just defined a defendant may be found guilty of a
substantive count even though he did not participate in the murder or
assault or both.

The reason for this is that a co-conspirator committing a substantive
offense pursuant to a conspiracy is held to be the agent of other conspir-
ators as to acts which are reasonably foreseeable."

The Eleventh Circuit in Alvarez rejected defendants' challenge to this
instruction, and held that it adequately stated the requirements for the
imposition of vicarious criminal liability under Pinkerton.72 The court be-
gan its opinion by noting that the applicable "standard of review is
whether the evidence was sufficient for a reasonable jury to have con-
cluded. . . that the murder was a reasonably foreseeable consequence of
the drug conspiracy alleged in the indictment.' '

7

The court then found "that the instant case is not a typical Pinkerton
case. Here, the murder... was not within the originally intended scope
of the conspiracy, but instead occurred as a result of an unintended turn
of events."'7' The court also made it clear that it was troubled by the
"potential due process" issues involved in "attenuated relationships be-
tween the conspirator and the substantive crime."7 5

The court concluded, however, that based upon the evidence presented
at trial, "the relationship between the ... appellants and the murder was
not so attenuated as to run afoul of the potential due process limitations
on the Pinkerton doctrine."'7 The court seems to have based this conclu-
sion upon two factors: (1) defendant's having been "more than 'minor'
participants in the drug conspiracy," and (2) the fact that defendants "all
.. . had actual knowledge of at least some of the circumstances and

71. Id. at 2561 n.22.
72. Id. at 2560-64.
73. Id. at 2561.
74. Id. at 2563.
75. Id. at 2564. For support of this proposition, the court cited United States v. Johnson,

730 F.2d 683, 690 n.8 (11th Cir.), cert. denied, 105 S. Ct. 186 (1984) and United States v.
Moreno, 588 F.2d 490, 493 (5th Cir.), cert. denied, 441 -U.S. 936 (1979).

76. No. 83-5333, slip. op. at 2564.
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events leading up to the murder."'
7

Whatever the merits of the court's conclusions regarding the actual
foreseeability of the offenses at issue, the opinion in Alvarez is a welcome
addition to the Eleventh Circuit's pronouncements on Pinkerton liability.
The decision in Alvarez established the inescapability of including "rea-
sonable foreseeability"78 as an element in a Pinkerton charge, and
thereby eliminated much of the inconsistency and uncertainty that had
plagued that issue throughout the Eleventh Circuit. The decision, how-
ever, did not resolve all the problems in this area.

One problem that may have been created by the decision in Alvarez
concerns the definition of 'reasonable foreseeability.' Although the court
noted that "[w]e have not found, nor has the government cited, any au-
thority for the proposition that all conspirators. . . may be held respon-
sible under Pinkerton for reasonably foreseeable but originally unin-
tended substantive crimes,' '7 9 the court proceeded to do just that. The
court found that the offenses at issue were "reasonably foreseeable" de-
spite the fact that they were "originally unintended . . . crimes."8 0

This raises an interesting issue: Prior to the decision in Alvarez, dis-
cussions of 'foreseeability' had always proceeded on the implicit assump-
tion that foreseeability is gauged from the moment of entry into the con-
spiracy, that act being the crucial act for the purposes of Pinkerton
liability.6 1 The decision in Alvarez, however, has created a new, shifting
concept in which foreseeability is defined in terms of one's knowledge and
conspiratorial responsibilities at a given moment. This, of course, is in-
consistent with the definition of foreseeability given in the proposed in-
struction presented in the section immediately above.

In Alvarez, the court's discomfort with its conception of foreseeability
as a situational construct is evident in the court's statement that al-
though the decision is an extension of Pinkerton liability, it is an exten-
sion made "within narrow confines."8' Whatever the application, or sig-

77. Id. at 2564.
78. Id. at 2561.
79. Id. at 2563.
80. Id. at 2564.
81. See generally section II, supra.
82. No. 83-5333, slip op. at 2564 n.27. In a footnote to its holding, the court included the

following qualification on what it recognized was an "extension" of Pinkerton liability:
Although our decision today extends the Pinkerton doctrine to cases involving
reasonably foreseeable but originally unintended substantive crimes, we empha-
size that we do so only within narrow confines. Our holding is limited to conspira-
tors who played more than a 'minor' role in the conspiracy, or who had actual
knowledge of at least some of the circumstances and events culminating in the
reasonably foreseeable but originally unintended substantive crime.

Id. at 2564-65 n.27.
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nificance, of these confines may be, it is submitted that the opinion in
Alvarez is analytically unsatisfactory in this regard. The proposed in-
struction presented in the previous section has the virtue of incorporating
a definition of foreseeability that reflects what has been the general con-
sensus in this area, namely, that foreseeability is measured in terms of
the point of entry into the conspiracy, the act that is the factor triggering
Pinkerton liability. The decision in Alvarez moves this point of ascertain-
ment forward in time without, however, reconciling that relocation with
the underlying rationale of Pinkerton liability.

A careful analysis of the opinion in Alvarez suggests that what the
court was actually doing was transposing concepts of aider and abetter
liability into the Pinkerton context. This is most apparent in the court's
reference to discussions of foreseeability in the aider and abetter con-
text.8s This analysis also reconciles the court's holding with Pinkerton,
since what the court in Alvarez was really doing was holding the defen-
dants liable as aiders and abetters of the murder. A careful reading of the
opinion reveals that the implicit rationale for this liability was the fact
that defendants were aware of the likelihood of such a murder occurring
and, indeed, facilitated that occurrence by their own conduct." This, of
course, was the implicit imposition of accomplice liability, rather than an
imposition of liability by virtue of membership in a conspiracy, the defin-
ing characteristic of Pinkerton liability.""

The opinion in Alvarez also fell prey to the conventional error of acqui-
escing in the phrasing of Pinkerton liability in terms of agency law. This
issue, of course, was discussed above in connection with the instruction
proposed in this article, and will not be reconsidered.

Although the decision in Alvarez had the virtue of addressing the role
that foreseeability must play in Pinkerton liability, and although the de-
cision approved an instruction which includes foreseeability as a neces-
sary element for the imposition of such liability, the decision was not, in
fact, a satisfactory resolution of the problems discussed in preceding sec-
tions. For that reason, the authors of this article respectfully submit the

83. Id. at 2564 n.27.
84. This conclusion is supported, first, by the court's reliance upon aider and abetter

rationales for its decision. Id. The conclusion is also supported, implicitly, by the fact that
the indictment in question charged defendants with the substantive offenses in question or,
alternatively, with "aiding and abetting the same." Id. at 2550-51.

85. The confusion between accomplice liability and Pinkerton liability is common to,
but not confined to, judicial opinions in this area. See, e.g., W. LAFAvE & A. Scort, HAND-
BOOK ON CRiMiNAL LAW 513-17 (1972). Foreseeability, of course, is a requirement for accom-
plice liability as well as for Pinkerton liability. See id. at 515-17. And, while there are super-
ficial analytical similarities between the rationales responsible for the two forms of liability,
they are distinguishable. Id. Justice Douglas discussed this distinction in his opinion in Nye
& Nissen. 336 U.S. 613, 618-19 (1949).
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instruction presented in the preceding section as the instrument which
may resolve these issues.

V. CONCLUSION

This Article has considered the Supreme Court's decision in Pinkerton
v. United States" and the principle of vicarious criminal liability estab-
lished therein. It has demonstrated the underlying rationale for this the-
ory of liability and the necessity of including foreseeability as an element
of this principle of liability. The Article has also demonstrated that the
decisions of the Eleventh Circuit display what is, at best, an ambivalent
attitude toward this crucial element. Finally, the Article has proposed a
Pinkerton instruction that will resolve this ambivalence and reconcile
Eleventh Circuit precedent with the Supreme Court's rationale in
Pinkerton.

86. 328 U.S. 640 (1946).
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