
New York v. Quarles: A Public Safety
Exception-Erosion of Miranda Under the

Burger Court

In New York v. Quarles,' the United States Supreme Court, in a six-to-
three decision, held that there exists a public safety exception to the re-
quirement that Miranda2 warnings be given before an accused's answers
may be admitted into evidence at trial, and that the availability of this
exception does not depend upon the motivation of the individual officers
involved.3 This decision departs from the previously well-established case
law following Miranda and obscures previously clear strictures. This
Casenote will examine the decision in Quarles and highlight its implica-
tions and effects on future fifth amendment litigation.

I. SUMMARY OF THE CASE

The case was first brought in the Supreme Court of Queens County,
New York.' The State charged Benjamin Quarles with criminal possession
of a weapon. The New York state court would not admit into evidence
either defendant's statements indicating the whereabouts of his gun or
the gun itself, because defendant had not been given Miranda warnings
prior to being asked where the gun was located. The Supreme Court of
Queens County granted defendant's motion to suppress the physical evi-
dence and statements because of this procedural problem.7 The Appellate
Division of the Supreme Court of New York s and the New York Court of
Appeals9 both affirmed the lower court's decision and the United States
Supreme Court granted certiorari. 0

1. 104 S. Ct. 2626 (1984), reu'g 58 N.Y.2d 664, 444 N.E.2d 984, 458 N.Y.S.2d 520 (1962).
2. See Miranda v. Arizona, 384 U.S. 436 (1966).
3. 104 S. Ct. at 2632.
4. Id. at 2628.
5. Id. at 2629.
6. People v. Quarles, 58 N.Y.2d 664, 666, 444. N.E.2d 984, 985, 458 N.Y.S.2d 520, 521

(1982), reuV'd, 104 S. Ct. 2626 (1984).
7. Id.
8. People v. Quarles, 85 A.D.2d 936, 447 N.Y.S.2d 84 (1981) (mem.), a/I'd, 58 N.Y.2d

664, 444 N.E.2d 984, 458 N.Y.S.2d 520 (1982), rev'd, 104 S. Ct. 2626 (1984).
9. 58 N.Y.2d at 665, 444 N.E.2d at 985, 458 N.Y.S.2d at 521.

10. New York v. Quarles, 103 S. Ct. 2118 (1983).

1059



1060 MERCER LAW REVIEW [Vol. 36

The case arose as the result of an incident that occurred on September
11, 1980.11 At approximately 12:30 a.m., a woman approached two police
officers, Officer Kraft and Officer Scarring, while they were on road pa-
trol.1 2 She told them she had just been raped, described her assailant, and
said her assailant had entered a nearby supermarket carrying a gun.1 3

Officer Kraft entered the supermarket and spotted a man who matched
the woman's description. 4 The man, Quarles, ran toward the rear of the
store. Officer Kraft pursued him with a drawn gun, but lost sight of him
for several seconds."' Upon regaining sight of Quarles, the officer ordered
him to stop and to put his hands over his head.16 In addition to Kraft,
three other officers were at the scene by this time, but Officer Kraft was
the first to reach Quarles. 17 As the other officers trained their guns on
Quarles, Officer Kraft frisked him and discovered an empty shoulder hol-
ster.18 Kraft handcuffed Quarles and the other officers holstered their
guns.1 With the other officers standing close by and Quarles' hands man-
acled behind his back, Officer Kraft asked Quarles: "Where is the gun?"
Quarles nodded toward some empty cartons a few feet away and
said: "The gun is over there. 2 0 Officer Kraft then retrieved the gun
from one of the cartons, formally arrested Quarles, and finally read him
his Miranda rights. Quarles indicated that he would answer questions
without an attorney being present, and admitted that he owned the gun
and that he had purchased it in Florida.2 Thus, the entire incident took
place in the middle of the night in the back of an empty supermarket
while Quarles was handcuffed and surrounded by four armed police
officers.

22

The New York Court of Appeals found that Quarles' response to police
interrogation occurred while he was in custody and before he had been
given the pre-interrogation warnings to which he was constitutionally en-
titled. The courts below, therefore, properly suppressed Quarles' state-
ment and the gun that Officer Kraft had found. In addition, the state-
ments Quarles made only minutes later, after he had been given his pre-
interrogation warnings, were properly excluded because they were tainted

11. 104 S. Ct. at 2629.
12. Id.
13. Id.
14. Id.
15. Id. at 2629-30.
16. Id. at 2630.
17. Id.
18. Id.
19. Id. at 2642 (Marshall, Brennan, Stevens, JJ., dissenting).
20. Id.
21. 104 S. Ct. at 2628.
22. Id. at 2647 (Marshall, Brennan, Stevens, JJ., dissenting).
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by the seizure of the gun and Quarles' pre-warning statement concerning
the gun's location. 8

The New York Court of Appeals stated that even if an emergency ex-
ception to the normal rule might be recognized, no evidence existed in the
record that there were exigent circumstances posing a risk to public
safety or that such a concern prompted the police interrogation." Indeed,
as the court of appeals recognized, neither of the courts below, with fact-
finding jurisdiction, made any factual determination that the police acted
in the interest of public safety.'

The United States Supreme Court granted certiorari to determine
whether the lower courts correctly excluded from evidence the gun, de-
fendant's statement concerning the whereabouts of the gun, and his state-
ments subsequent to being read his rights, as illegal fruits of the Miranda
violation.26 The Supreme Court reversed the decisions of the New York
courts, 7 and held that on these facts there is a public safety exception to
the requirement that Miranda warnings be given before a suspect's an-
swers may be admitted into evidence.2 Furthermore, the Court stated
that the availability of this exception does not depend upon the motiva-
tion of the individual officer involved in the incident."

II. RATIONALE FOR THE Miranda REQUIREMENT

Prior to Miranda v. Arizona,"° courts employed a test of voluntariness
to determine whether a confession was the product of an essentially free
and unconstrained choice by the maker.81 To satisfy the requirement of
this test, the suspect must have made an admissible confession in the
unfettered exercise of his own will.s This voluntariness doctrine encom-
passed all interrogation practices that were likely to exert sufficient pres-
sure upon an individual to disable him from making a free and rational
choice." The courts applied the 'voluntariness' analysis on a case-by-case

23. 58 N.Y.2d at 666, 444 N.E.2d at 985, 458 N.Y.S.2d at 521.
24. Id.
25. Id. at 666, 444 N.E.2d at 985, 458 N.Y.S.2d at 522.
26. 104 S. Ct. at 2629.
27. Id. at 2634.
28. Id. at 2632.
29. Id.
30. 384 U.S. 436 (1966) (reaffirming and elaborating on Escobedo v. Illinois, 378 U.S. 478

(1964)). In Escobedo, the Court held that police must inform suspects that they have the
right to remain silent and to have an attorney.

31. See, e.g., Culombe v. Connecticut, 367 U.S. 568, 602 (1961).
32. See, e.g., Malloy v. Hogan, 378 U.S. 1, 8 (1964); Lyons v. Oklahoma, 322 U.S. 596,

602 (1948).
33. See, e.g., Haynes v. Washington, 373 U.S. 503, 513 (1963); Lynurnn v. Illinois, 372

U.S. 528, 534 (1963); Spano v. New York, 360 U.S. 315, 323 (1959); Maliski v. New York, 324
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basis and employed judicial scrutiny of the 'totality of the circumstances'
surrounding the confession in question .'

The Supreme Court in Miranda departed from the 'voluntariness test'
and held that the following procedures must be observed to safeguard a
defendant's fifth amendment privilege against self-incrimination: The
person in custody must, prior to interrogation, be clearly informed that
he has the right to remain silent, and that anything he says will be used
against him in court; he must be clearly informed that he has the right to
consult with a lawyer and to have the lawyer with him during interroga-
tion, and that, if he is indigent, a lawyer will be appointed to represent
him. 5 In addition, if the person in custody indicates that he wishes to
remain silent, the interrogation must cease.ss If he states that he wants an
attorney, the questioning must cease until an attorney is present.8 7

These prophylactic requirements of Miranda were designed in part to
reduce the judicial uncertainty and speculation created by the case-by-
case analysis of the totality of the circumstances test.38 As the court in
People v. Fioritto" recognized, one principle objective of the Miranda
decision was to establish safeguards that would liberate courts as far as
possible from the difficult necessit:i of adjudicating in each case whether
the police had employed coercive influences, psychological or physical, to
secure admissions or confessions.' 0

A number of policy considerations have been offered in support of the
Miranda rule. First, the relatively rigid per se rule of Miranda is benefi-
cial to both the State and the accused. Application of the rule assures
that the accused's constitutional right against self-incrimination is pro-
tected adequately. 1 Miranda also provides police officers and prosecutors
with specific guidance concerning what they may do in conducting custo-
dial interrogation.'" Finally, the Miranda rule informs courts of the cir-
cumstances under which statements obtained during such an interroga-
tion are not admissible.' 8 These considerations are thought to outweigh

U.S. 401, 410 (1945); Ashcraft v. Tennessee, 322 U.S. 143, 154 (1944); Lisenba v. California,
314 U.S. 219, 239 (1941).

34. See, e.g., Payne v. Arkansas, 356 U.S. 560, 562 (1958); Ward v. Texas, 316 U.S. 547,
555 (1942). See also West v. United States, 399 F.2d 467 (5th Cir. 1968) (example of variety
of factors used in such an evaluation).

35. 384 U.S. at 444-45.
36. Id. at 473-74.
37. Id. at 474.
38. 104 S. Ct. at 2646-47 (Marshall, Brennan, Stevens, JJ., dissenting).
39. 262 Cal. 2d 490, 441 P.2d 625, 68 Cal. Rptr. 817 (1968).
40. Id. at 717, 441 P.2d at 626, 68 Cal. Rptr. at 818.
41. 384 U.S. at 467.
42. 104 S. Ct. at 2644 (Marshall, Brennan, Stevens, JJ., dissenting).
43. Id.
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the burden imposed on police through the use of the exclusionary rule in
cases when, despite the absence of Miranda warnings, an accused's con-
fession was in fact voluntary."

The Court in Miranda also indicated that the quality of law enforce-
ment would be enhanced by requiring officers and prosecutors to follow
the specific procedures delineated. 5 The Court stated: "'Decency, se-
curity and liberty alike demand that government officials shall be sub-
jected to the same rules of conduct that are commands to the citizen
.... To declare that in the administration of the criminal law the end
justifies the means . . . would bring terrible retribution'.' ' In addition,
as the Court recognized in Escobedo v. Illinois,'7 a system of criminal law
enforcement that depends on the 'confession' will be, in the long run, less
reliable and more subject to abuses than a system that depends on extrin-
sic evidence independently secured through skillful investigation.4

Another rationale for the Miranda requirements concerns the unique
function of the attorney in our system of criminal justice." The Court
based the rule in Miranda in part on the Court's perception that the law-
yer occupies a critical position in our legal system because of his unique
ability to protect the fifth amendment rights of a client undergoing custo-
dial interrogation.' The Court in Miranda noted that due to the attor-
ney's special ability to help preserve fifth amendment rights, once the
client becomes enmeshed in the adversary process, the right to counsel is
indispensable to the protection of the accused's right against self-incrimi-
nation.51 Furthermore, the attorney's presence helps guard against police
overreaching and ensures that any statements actually obtained are accu-
rately transcribed for presentation into evidence.52 The attorney, there-
fore, in fulfilling his primary responsibility to protect the rights of his
client, plays a vital role in the administration of criminal justice under
our Constitution."

In conclusion, the Court in Miranda based its decision on many com-
peting considerations. It balanced the interest of society in obtaining
criminal convictions with the necessity of protecting an individual's fifth
amendment right against self-incrimination, and determined that the Mi-

44. See Fare v. Michael C., 442 U.S. 707, 718 (1979).
45. 384 U.S. at 480-81.
46. Id. at 479-80 (quoting Oldmstead v. United States, 227 U.S. 438, 485 (1928) (Bran-

deis, J., dissenting)).
47. 378 U.S. 478 (1964).
48. Id. at 488-89.
49. See Fare v. Michael Co., 442 U.S. 707, 719 (1979).
50. Id.
51. 384 U.S. at 469,
52. Id. at 470.
53. Id. at 481.
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randa requirements were supported and justifiable."

III. New York v. Quarles IN CONTEXT

After Miranda, whenever the police took an accused into custody and
subjected him to interrogation without Miranda warnings, the Court con-
sistently prohibited the use of his responses for prosecutorial purposes at
trial.55 The Court, prior to Quarles, generally had remained faithful to the
basic holding of Miranda, and interrogation without the procedural safe-
guard of Miranda warnings had constituted a presumed violation of the
right against self-incrimination.5 6

Although adhering to the basic holding of Miranda, the Court over the
years has refused to sanction attempts to expand the Miranda holding. In
Minnesota v. Murphy," for example, the Court refused to extend Mi-
randa requirements to interviews with probation officers.58 Similarly, in
Fare v. Michael C.,59 the Court rejected an attempt to equate a request to
see a probation officer with a request to see a lawyer for Miranda pur-
poses.6" Finally, in Beckwith v. United States,61 the Court refused to ap-
ply the Miranda requirements to the questioning of a person under non-
custodial circumstances."

Although Quarles is the most radical and blatant departure to date, the
Burger Court initiated its erosion of Miranda in 1971. The Court held, in
Harris v. New Yorke3 that prosecutors could use statements obtained in
violation of Miranda to impeach a defendant's credibility if the defen-
dant testified inconsistently with these earlier statements." The Burger
Court continued to weaken Miranda in several subsequent decisions. In
Michigan v. Tucker,' the Court held that a prosecutor could use the
fruits of an interrogation that occurred before the Miranda decision al-
though the trial occurred subsequent to Miranda." In Michigan v. Mos-

54. Id. at 479-81.
55. 104 S. Ct. at 2636.
56. See Rhode Island v. Innis, 446 U.S. 291, 299-302 (1980) (Miranda applies whenever

suspect in custody subjected to interrogation); Doyle v. Ohio, 426 U.S. 610, 618 (1976) (deci-
sion to remain silent after warnings cannot be used by government for impeachment
purposes).

57. 104 S. Ct. 1136 (1984).
58. Id. at 1144.
59. 442 U.S. 707 (1979).
60. Id. at 719.
61. 425 U.S. 341 (1976).
62. Id. at 346.
63. 401 U.S. 222 (1971).
64. Id. at 226.
65. 417 U.S. 433 (1974).
66. Id. at 446.

[Vol. 361064
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ley,76 the Court decided that a prosecutor could use a suspect's state-
ments that had been elicited two hours after the suspect cut off
interrogation by asking for an attorney." In spite of these pre-Quarles
decisions narrowing Miranda, the Court previously had been unwilling to
abandon Miranda or to effectively overrule it.

Indeed, the Court had rendered two decisions that appear to be in di-
rect opposition to Quarles. In Orozco v. Texas,u the Court held that po-
lice officers must advise suspects of their rights before any questions are
asked concerning the whereabouts of incriminating weapons.7 0 The Court
in Orozco stated that use at trial of admissions obtained in the absence of
the required warnings was a blatant violation of the self-incrimination
clause of the fifth amendment as construed in Miranda.7 ' More recently,
in Rhode Island v. Innis,72 the Burger Court addressed the same ques-
tion. Although the Court in Innis found that the suspect had not been
interrogated and, therefore, that there was no violation of defendant's
right against self-incrimination,1 ' the opinion has significant implications.
In Innis, a suspect left a gun near a school for the handicapped.7 4 The
Court indicated that if it determined that the suspect had been interro-
gated prior to being given warnings, then the suspect's statements con-
cerning the whereabouts of his gun would have to be excluded as illegal
fruits obtained in violation of Miranda, in spite of a definite threat to
public safety.75 Prior to Quarles, therefore, the Court faithfully had ap-
plied Miranda to these similar situations. Quarles represents the first
radical departure from the established case law concerning the require-
ments of Miranda. Perhaps this is the reason that the majority in
Quarles cites no precedent as authority for its creation of the public
safety exception.

IV. New York v. Quarles

The Supreme Court in Quarles concluded that the New York state
courts had erred in suppressing a gun and statements obtained from de-
fendant Quarles.76 The Court also held that Quarles' subsequent admis-
sions that he owned the gun and had purchased it in Florida should not

67. 423 U.S. 96 (1975).
68. Id. at 104-05.
69. 394 U.S. 324 (1969).
70. Id. at 325-26.
71. Id. at 326.
72. 446 U.S. 291 (1980).
73. Id. at 302.
74. Id. at 294-95.
75. Id. at 297-98.
76. 104 S. Ct. at 2634.
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have been excluded as illegal fruits obtained in violation of Miranda."
Writing for the majority, Justice Rehnquist initially established that the
case came within the ambit of the Miranda decision since Quarles was in
police custody at the time he made his statements.7 8 Notwithstanding the
Miranda holding, the Court held that, under the circumstances involved
in the case, overriding considerations of public safety justified the officer's
failure to provide Miranda warnings before asking questions directed to-
ward locating the abandoned weapon.79 The Court concluded that there is
a public safety exception to the requirement that Miranda warnings be
given to a defendant before a court may admit that defendant's answers
into evidence.6 0

The Court first acknowledged that application of this exception should
not depend upon post hoc findings at a suppression hearing concerning
the subjective motivation of the individual arresting officer.0' The arrest-
ing officers in Quarles could have acted out of a host of different mo-
tives-their own safety, the safety of others, and perhaps even the desire
to obtain incriminating evidence from the suspect.s2 The Court con-
cluded, however, that as long as a concern for public safety may have
prompted the police officers' questions, no Miranda warnings were re-
quired until the dangerous situation no longer existed.,"

The Court reached its decision by weighing the purposes for the Mi-
randa rule against the need for public safety. According to the Court,
Miranda held that procedural safeguards that may deter a suspect from
responding were acceptable as a method of protecting the fifth amend-
ment privilege, even though the result of the protection was the possibil-
ity of fewer convictions.8 The Court in Quarles reasoned that, in a situa-
tion posing a threat to public safety, the need for answers to questions
outweighed the need for the prophylactic rule protecting the accused's
privilege against self-incrimination." The Court feared that had the po-
lice given Miranda warnings, the warnings may have deterred Quarles
from responding to the officers' questions.s Officer Kraft needed an an-
swer to his question not simply to make his case, but to ensure that fur-
ther damage to the public did not result from the concealment of the gun

77. Id. at 2630.
78. Id. at 2631.
79. Id. at 2632.
80. Id.
81. Id.
82. Id.
83. Id.
84. Id.
85. Id. at 2633.
86. Id. at 2632.
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in a public area.s7 The Court reasoned that as long as the gun was con-
cealed somewhere in the supermarket, it obviously posed more than one
danger to public safety." An accomplice might make use of it, or a cus-
tomer or employee might later come upon it."

In its line-drawing analysis, the Court acknowledged that by recogniz-
ing this narrow exception to Miranda, it lessened the desirable clarity of
that rule.' 0 The Court noted, however, that it believed that the exception
would not heighten the necessity of the on-the-scene balancing process."
The Court stated that the exception will not be difficult for police officers
to apply, because in each case it will be circumscribed by the exigency
that justifies it."2 According to the Court, police officers can and will dis-
tinguish almost instinctively between questions necessary to secure their
own safety or the safety of the public and questions designed solely to
elicit testimonial evidence from a suspect." The Court concluded that
rather than complicating the thought processes and the on-the-scene
judgments of police officers, this exception simply will free police to fol-
low their legitimate instincts when confronted with a situation presenting
a danger to public safety."

Justice O'Connor, concurring in part and dissenting in part, agreed
with the majority that the gun should have been admitted into evi-
dence."5 In her opinion, she stated that nothing in Miranda or the fifth
amendment privilege requires exclusion of nontestimonial evidence de-
rived from informal custodial interrogation.' The gun was nontestimonial
evidence and, therefore, was excluded improperly." Concerning the state-
ments elicited after the Miranda warnings were administered, Justice
O'Connor concluded that the admission of these statements should turn
solely on whether Quarles' responses were voluntarily given."

Justice O'Connor disagreed with the majority regarding Quarles' initial
statement and would have required its suppression under Miranda." She

87. Id. at 2632-33.
88. Id. at 2632.
89. Id.
90. Id. at 2633.
91. Id.
92. Id.
93. Id.
94. Id.
95. Id. at 2634 (O'Connor, J., concurring in part and dissenting in part).
96. Id.; see also Fisher v. State, 425 U.S. 391 (1976) (compelled production of account-

ant's records); United States v. Wade, 388 U.S. 218 (1967) (compelled presence in lineup
and participation in voice comparison); Schmerber v. California, 384 U.S. 757 (1966) (com-
pelled subjection to alcohol blood test).

97. 104 S. Ct. at 2634 (O'Connor, J., concurring in part and dissenting in part).
98. Id. at 2634-35.
99. Id. at 2634.
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concluded that if the Court were writing from a clean slate, she would
agree with the majority opinion.'"0 She asserted, however, that Miranda
is now the law and that the Court had not provided sufficient justification
for departing from it or blurring its formerly clear strictures."'

Since the time Miranda was decided, contended Justice O'Connor, the
Court repeatedly has refused to bend the literal terms of that decision.102

The Court, however, has refused to extend the decision or to increase its
strictures on law enforcement agencies in almost any way.108 Whenever an
accused has been taken into custody and subjected to interrogation, as in
Quarles, Miranda has been applied.10 Justice O'Connor determined that
the existence of an exigency does not reduce the likelihood that informa-
tion given during custodial interrogation is compelled. Miranda, there-
fore, does apply and requires that Quarles' statement be suppressed.105

She warned that the end result of the Court's decision in Quarles will be
a fine-spun new doctrine on public safety exigencies incident to custodial
interrogation, complete with the hair-splitting distinctions that currently
plague our fourth amendment jurisprudence. 1"

Justice Marshall, in his dissent, joined by Justices Brennan and Ste-
vens, disagreed with the majority's chimerical quest for public safety and
its abandonment of the clear guidelines enunciated in Miranda that had
brought eighteen years of doctrinal tranquility to the field of custodial
interrogation.'" Justice Marshall surmised that the majority decision
condemns the American judiciary to a new era of post hoc inquiry into
the propriety of custodial interrogations.'" More significantly, Justice
Marshall contended that the majority turned its back on constitutional
considerations and that the decision invites the government to prosecute

100. Id.
101. Id.
102. Id. at 2635.
103. Id.; see, e.g., California v. Beheler, 103 S. Ct. 3517 (1983) (Miranda inapplicable to

defendant's voluntary interview with police); Oregon v. Mathison, 429 U.S. 492 (1977) (Mi-
randa inapplicable to defendant's voluntary interview with police); Beckwith v. United
States, 425 U.S. 341 (1976) (Miranda inapplicable to tax agent's interview of defendant in
defendant's home). But cf. Edwards v. Arizona, 451 U.S. 477 (1981) (Miranda not waived
when defendant requests counsel, then later confesses).

104. 104 S. Ct. at 2635-36 (O'Connor, J., concurring in part and dissenting in part); see,
e.g., Estelle v. Smith, 451 U.S. 454 (1981) (Miranda rights must be given before pretrial
psychiatric examination); Orozco v. Texas, 394 U.S. 324 (1969) (Miranda applies to police
questioning in a defendant's home); Mathis v. United States, 391 U.S. 1 (1968) (Miranda
applies to an in-prison interrogation by I.R.S. agent); cf. Harris v. New York, 401 U.S. 222
(1971) (non-Miranda statements may be used for impeachment purposes).

105. 104 S. Ct. at 2636 (O'Connor, J., concurring in part and dissenting in part).
106. Id.
107. Id. at 2644 (Marshall, J., dissenting, joined by Brennan & Stevens, JJ.).
108. Id. at 2641-42.
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through the use of coerced statements.'10 The dissenting Justice criticized
the majority's analysis for relying exclusively upon the factual assumption
that the public was at risk during Quarles' interrogation.'10 This assump-
tion, he noted, was completely in conflict with the facts established by the
New York courts.' The New York courts found that before the interro-
gation began, Quarles had been handcuffed and reduced to a condition of
physical helplessness. 2 Questions of fact must be determined in the first
instance by state courts and deferred to, in the absence of "convincing
evidence" to the contrary, by the federal courts." 8 Justice Marshall con-
cluded that in this case there was no convincing evidence to the con-
trary."' Rather, there was almost overwhelming evidence to support the
New York court's conclusion that Quarles' hidden weapon did not pose a
risk either to the arresting officers or to the public." 8 Justice Marshall
contended that the majority ignored this evidence and set aside the fac-
tual findings of the New York Court of Appeals."'

Justice Marshall further objected to the legal issues addressed by the
majority and concluded that in fashioning its public safety exception to
Miranda, the majority made no attempt to deal with the constitutional
presumption (that custodial interrogation is coercive) established in Mi-
randa.1" He contended that the majority did not show that police ques-
tioning regarding issues of public safety was any less coercive than custo-
dial interrogation into other matters."8 According to Justice Marshall,
the majority's only viable contention was that police officers could more
easily protect the public if Miranda did not apply to custodial interroga-
tions in situations in which the public's safety was a concern."' Miranda,
however, was not a decision about public safety; it was a decision about
coerced confessions.' 0 Without establishing that interrogations concern-
ing the public's safety are less likely to be coercive than other interroga-
tions, the majority cannot endorse the public safety exception and remain
faithful to the logic of Miranda, stated Justice Marshall.'' Prior to

109. Id. at 2645.
110. Id. at 2642.
111. Id.
112. 58 N.Y.2d at 667, 444 N.E.2d at 986, 458 N.Y.S.2d at 522.
113. 104 S. Ct. at 2643 (Marshall, J., dissenting, joined by Brennan & Stevens, JJ.) (cit-

ing Rushen v. Spain, 104 S. Ct. 453 (1983) (per curiam)).
114. 104 S. Ct. at 2643 (Marshall, J., dissenting, joined by Brennan & Stevens, JJ.).
115. Id.
116. Id.
117. Id.
11& Id. at 2647.
119. Id.
120. Id. at 2645.
121. Id. at 2647.
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Quarles, coerced confessions simply were inadmissible in criminal prose-
cutions.' 2 ' The public safety exception established in Quarles departs
from this precedent by expressly inviting police officers to coerce defen-
dants into making incriminating statements, and then permitting prose-
cutors to introduce those statements at trial.'23 Finally, Justice Marshall
urged that the gun that was discovered was the direct product of a coer-
cive custodial interrogation and pointed out that the Court repeatedly
has held that the government may not introduce incriminating evidence
derived from an illegally obtained source.2"

V. THE COURT GIVETH AND TAKETH AWAY

Before Quarles, the law of confessions had moved from the case-by-
case 'totality of the circumstances' analysis that existed under the due
process 'voluntariness' approach to the application of the definite stan-
dards announced in the Miranda opinion."5 The law turned full circle
under the Quarles decision to allow once again a case-by-case exigency
exception to Miranda."6 The Miranda doctrine continuously has come
under attack in the Burger Court,"'2 and it is perhaps significant that of
the Miranda majority, only Justice Brennan is sitting on the Court
today."'2

The public safety exception established in Quarles manifests another
departure from Miranda's presumption of the inherent coercion of custo-
dial surroundings and its concern with law enforcement practices that im-
pair fifth amendment protections. The Court in Quarles acknowledges
that it is creating an exception to Miranda that lessens the desirable clar-
ity of the Miranda rule. "' The absolute privilege against self-incrimina-
tion espoused by the Miranda majority, however, may lead to Miranda's
downfall. Perhaps Miranda goes too far. Justice White, dissenting in Mi-
randa, feared that the Miranda rules would operate indiscriminately in
all criminal cases, regardless of the severity of the crime or the circum-
stances involved.'"0 He stated that this amounted to a constitutional
straight jacket on law enforcement that was justified neither by the words

122. Id. at 2648; Miranda, 384 U.S. at 479.
123. 104 S. Ct. at 2648 (Marshall, J., dissenting, joined by Brennan & Stevens, JJ.).
124. Id. at 2649.
125. C. WHrraaEA, CRIMINAL PROCEDURE AN ANALYSIS OF CONsTrruiONAL CONCEPTS

327 (1980).
126. 104 S. Ct. at 2633.
127. WIrIEzERAD, supra note 125, at 327.
128. Id.
129. 104 S. Ct. at 2633.
130. 384 U.S. at 544 (White, J., dissenting).
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nor the history of the Constitution. 81 Justice White, again dissenting in
Orozco v. Texas,"2 warned against extending Miranda to all instances of
in-custody questioning outside the station house.1 3

3

Before Quarles, once an arrest occurred, the application of Miranda
was automatic. Perhaps the extension of Miranda, in some instances, to
questioning outside the station house, ignored the purpose of Miranda to
guard against coercive influences or practices that station house interro-
gation made feasible. 1 ' The Court in Quarles re-evaluated the Miranda
concerns and attempted to determine whether similar hazards exist dur-
ing on-the-spot interrogation.

As justification for its public safety exception, the Court in Quarles
reached into fourth amendment precedent. The Court stated that they
have long recognized an exigent circumstances exception to the warrant
requirement in the fourth amendment context.136 The Court concluded
that although fifth amendment strictures, unlike fourth amendment re-
strictions, cannot be removed by showing reasonableness,138 there still are
limited circumstances in which the judicially-imposed protections of Mi-
randa are inapplicable. The Court in Quarles, therefore, borrows from
fourth amendment analysis to justify its decisions regarding fifth amend-
ment rights.

Yet the question remains whether Quarles was the appropriate case to
apply a public safety exception or whether the Court simply was chipping
away once again at the Miranda doctrine. First, what are the textual and
factual bases of this new fundamental exception? Certainly in crucial in-
stances such as when a bomb is about to explode or the public is other-
wise imminently imperilled, the concern for public safety and the exigen-
cies of the circumstances may outweigh the suspect's right to have his
Miranda rights read to him. Perhaps in such instances, there should be a
public safety exception to Miranda, but Quarles simply is not the case to
establish the exception.

As Justice Marshall pointed out in his dissent in Quarles, the majority
engaged in fact-finding and fact speculation at the appellate level when
there was convincing evidence to support both of the lower New York
courts' conclusions. 37 The New York Court of Appeals already had deter-
mined that although an emergency exception to Miranda might be recog-

131. Id. at 545.
132. 394 U.S. at 329 (White, J., dissenting).
133. Id.
134. Id.
135. 104 S. Ct. at 2630 n.3.
136. Id.
137. 104 S. Ct. at 2642 (Marshall, J., dissenting, joined by Brennan & Stevens, JJ.).
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nized,138 there was no evidence of any exigent circumstances posing a risk
to public safety surrounding the interrogation of Quarles. 1 9 As the dis-
sent in Quarles emphasized, there were no customers or employees wan-
dering around the store in the middle of the night.140 Although the store
was open, it was deserted except for the clerks at the checkout counter.
There was no present danger of anyone coming across the discarded
weapon. As Justice Marshall pointed out, the police could have cordoned
off the store and searched for the missing gun.141

Criticism of the Court's opinion, however, cannot stop with a demon-
stration that the factual and textual bases for the rule it propounds are at
best less than compelling. Equally relevant is an assessment of the rule's
consequences measured against constitutional values. If Miranda is
viewed as requiring much more than the Constitution demands, then ex-
ceptions and limitations can be defended as trimming only some of the
extra-constitutional protection the decision provided. If, however, Mi-
randa is viewed as a necessary protection of the right to remain silent in
most custodial situations, exceptions and limitations are more difficult to
justify.143 Even if Miranda is viewed as requiring more than the Constitu-
tion demands, the public safety exception destroys forever any clarity es-
tablished by Miranda for both law enforcement officers and members of
the judiciary.1 43 According to the majority in Quarles, police officers sim-
ply will know instinctively when they are faced with a situation in which
the safety of the public is at stake.14 ' When police officers are guided only
by their instinctive and often zealous desire to obtain incriminating evi-
dence from a suspect, the probability of police misconduct increases, es-
pecially when there is no check on their discretion.

A second disadvantage of the public safety exception logically follows
from the first. To the extent that the Court in Quarles destroys the Mi-
randa guidelines for lower courts, it enhances and promotes ad hoc deter-
minations concerning limited police behavior in specific factual settings
before the Court. Perhaps the most meaningful disadvantage of the pub-
lic safety exception is that objectionable coercive tactics will not be uni-
formly identified. Absent such blanket prohibitions, it is possible-that po-
lice would legitimize any effective tactics not expressly banned, and 'push

138. Id.
139. Id.
140. Id. at 2643.
141. Id.
142. See S. SALTziunG, AhMcAN CRIMINAL PROCEDURE 81 (2d ed. & Supp. 1984).
143. See Gardner, The Emerging Good Faith Exception to the Miranda Rule-A Cri-

tique, 35 HASINGS L. 473-74 n.282 (1984).
144. 104 S. Ct. at 2633.
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to the limit' any constitutional restraint on their actions.14 5

VI. CONCLUSION

Miranda's prophylactic rule has produced controversy among judges,
law enforcement officers, and the public. In balancing the rights of a sus-
pect against the public safety, the Court in Quarles found public safety
more compelling and sought to allow into evidence admissions that are
made during custodial interrogations when the safety of the public is
threatened. Yet, in what may have been a misapplication of the facts, the
Court reached a decision that clouds rather than clarifies the require-
ments of the fifth amendment.

The Court in Quarles created inordinate complexities in the fifth
amendment area of criminal procedure. It is desirable that this area be
uncomplicated so that, on the one hand, the safeguards guaranteed to
criminal defendants may be explicitly outlined and easily applied and so
that, on the other hand, the standard of acceptable police conduct may be
clearly realized and carried out. The majority in Quarles, however, affirms
the fear of the Burger Court critics, that Miranda, which provides such
clear strictures, is soon to be effectively overruled. The Court's decision in
Quarles is a discouraging step in that direction.

MARY DELILAH BAKER
REBECCA L. LARSON

145. See Irvine v. California, 347 U.S. 128, 138-39 (1954) (Clark, J., concurring).
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