
Insurance Co. of North America v.
Pasakarnix. Florida's Reasonable Prudent
Motorists No Longer Can 'Afford' Not To

Buckle Up

I. INTRODUCTION

This country is in the midst of an automobile safety crusade. In 1978,
Tennessee became the first state to require that children wear restraints
in automobiles' and every state since has enacted similar legislation ex-
cept Wyoming.2 Governor Mario Cuomo signed a bill in July 1984, mak-
ing New York the first state to require that its automobile drivers and
passengers wear safety belts or face a fine of up to fifty dollars.5 Even
more recently New Jersey, Illinois, and Michigan enacted similar legisla-
tion.4 The United States Department of Transportation also recently has
ordered that air bags or automatic safety belts be installed in all new cars
by 1989.-

A recent decision of the Florida Supreme Court is significant in light of
this increased public awareness concerning car safety. In Insurance Co. of
North America v. Pasakarnis,6 the Florida Supreme Court held that in
assessing plaintiff's damages for personal injuries resulting from an auto-
mobile accident, the jury may consider evidence of plaintiff's failure to
wear an available, operational seat belt when defendant has pled and

1. See TENN. CODE ANN. § 55-9-214(b) (1980 & Supp. 1984).
2. See Silas, A Driving Issue, 70 A.B.A.J. 29 (1984).
3. Automobile Seat Belt Law, ch. 365, 1984 N.Y. Laws 689.
4. Passenger Automobile Seat Belt Usage Act, ch. 179, 1984 N.J. Sess. Law. Serv. 13

(West); Act of Jan. 8, 1985, No. 83-1507, 1984 Ill. Legis. Serv. 6 (West) (to be codified at ILL.
REv. STAT. ch. 95 /, § 12-603.1); S. 6, 83d Leg., 1985 Reg. Ses. (Mich.) (enacted'as Act. No.
1, (March 8, 1985) but not yet printed in Mich. Pub. Acts).

5. 49 Fed. Reg. 28,962 (1984) (to be codified at 49 C.F.R. pt. 571). This rule requires the
installation of automatic restraints in all cars beginning with model year 1990 (Sept. 1,
1989), unless, prior to that time, state mandatory belt usage laws are enacted that cover at
least two thirds of the United States population. The requirement would be phased in by an
increasing percentage of production over a three-year period beginning with model year
1987. The rule would treat cars equipped with such technology other than automatic belts
as equivalent to 1.5 vehicles during the phase-in.

6. 451 So. 2d 447 (Fla. 1984).

1041



1042 MERCER LAW REVIEW [Vol. 36

shown by competent evidence that nonuse of the belt produced or sub-
stantially contributed to all or part of the damages. 7 Rejecting the notion
that it had invaded the legislature's province,' the court announced that
the trier of fact, under comparative negligence principles, should consider
plaintiff's nonuse of a seat belt in determining whether a negligent defen-
dant is entitled to a reduction of damages for which he is liable.'

In Pasakarnis, plaintiff, while driving a jeep through an intersection,
was struck by defendant's vehicle after defendant ran a stop sign.10 Plain-
tiff consciously had decided not to wear his seat belt 1 and when impact
occurred, he was thrown from his jeep.12 He landed on the pavement and
sustained compression-type injuries to his lower back.'8

Plaintiff brought a personal injury action against defendant. Defendant
alleged that plaintiff was negligent in failing to wear his seat belt and that
plaintiff's damages, therefore, should be reduced in proportion to his neg-
ligence." The court struck defendant's claim on the basis that there was
no legal duty to wear seat belts."5 Defendant, however, was permitted to
proffer the deposition of an engineer-accident analyst who detailed the
causal relationship between plaintiff's injuries and his failure to wear his
seat belt." The jury found defendant 100% responsible for the accident
and set damages at $100,000.11 Defendant appealed in part on the ground
that the court erred in striking the seat belt defense."

The district court of appeals affirmed the trial court's decision." The
court of appeals, however, certified the following question to the Florida
Supreme Court as one of great public importance: "Should Florida
Courts consider seat belt evidence as bearing on comparative negligence
or mitigation of damages?"' 0

7. Id. at 449.
8. Id. at 455.
9. Id. at 449.

10. Id.
11. Insurance Co. of N. Am. v. Pasakarnis, 425 So. 2d 1141, 1142 (Fla. Dist. Ct. App.

1982) (Schwartz, J., dissenting).
12. 451 So. 2d at 449.
13. Id.
14. Id.
15. Id.
16. Id. at 450.
17. Id.
18. Id.
19. Insurance Co. of N. Am. v. Pasakarnis, 425 So. 2d 1141, 1141 (Fla. Dist. Ct. App.

1982).
20. Id. at 1147. The court decided Pasakarnis along with Lafferty v. Allstate Ins. Co.,

425 So. 2d 1147 (Fla. Dist, Ct. App. 1982), rev'd, 451 So. 2d 446 (Fla. 1984), a companion
negligence case in which the seat belt defense also had been raised. Both cases certified the
same question to the Florida Supreme Court.
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This Comment will first present a historical overview of the seat belt
defense in jurisdictions throughout the country. A discussion of the Flor-
ida Supreme Court's treatment of the main case follows. This discussion
begins with the court's narration of the defense's history in Florida. The
remainder of the Comment analyzes the decision's consistency with es-
tablished tort principles and examines whether the decision was a wise
means of implementing public policy.

II. HISTORICAL DEVELOPMENT OF THE SEAT BELT DEFENSE

The statutory requirement mandating the installation of seat belts in
new vehicles by the majority of states in the 1960's led defense attorneys
to assert on their clients' behalf the so-called "seat belt defense.""1 In
short, this defense is based on the theory that if the plaintiff had worn his
seat belt, then his injuries would have been reduced or avoided.

Some defendants claimed that seat belt installation statutes implicitly
created a duty to wear seat belts and that a failure to do so constitutes
negligence per se.22 The court, therefore, should bar the plaintiff's claim
as a matter of law. Courts uniformly rejected this argument because legis-
latures did not expressly impose a duty to wear the belts."3 The statutes,
therefore, could not be considered safety statutes in the sense that it is
negligence per se for a person to fail to use available seat belts." Today,
however, negligence per se could be a viable defense in states such as
New York that expressly require the use of the belts.

Defendants in other jurisdictions contended that when a plaintiff fails
to use available seat belts, his omission amounts to a failure to exercise
ordinary care." Thus, a plaintiff could be found guilty of contributory
negligence and barred from recovery. The courts in various cases rejected
this approach." In Miller v. Miller,"2 for example, the Supreme Court of

21. See generally 92 A.L.R.3d 9 (1979 & Supp. 1984).
22. Id. See, e.g., Brown v. Kendrick, 192 So. 2d 49 (Fla. 1966); Cierpisz v. Singleton, 247

Md. 215, 230 A.2d 629 (1967); Spier v. Barker, 35 N.Y.2d 444, 323 N.E.2d 164, 363 N.Y.S.2d
916 (1974); Miller v. Miller, 273 N.C. 228, 160 S.E.2d 65 (1968); Amend v. Bell, 89 Wash. 2d
124, 570 P.2d 138 (1977); Bentzler v. Braun, 34 Wis. 2d 362, 149 N.W.2d 626 (1967).

23. See, e.g., Cierpisz v. Singleton, 247 Md. 215, 227, 230 A.2d 629, 634 (1967); Miller v.
Miller, 273 N.C. 228, 231, 160 S.E.2d 65, 68 (1968); Brown v. Kendrick, 192 So. 2d 49, 51
(Fla. 1966); Bentzler v. Braun, 34 Wis. 2d 362, 385, 149 N.W.2d 626, 639 (1967).

24. See Cierpisz v. Singleton, 247 Md. 215, 227, 230 A.2d 629, 634 (1967); Selgado v.
Commendial Warehouse, 88 N.M. 579, -, 544 P.2d 719, 722 (1975); Miller v. Miller, 273
N.C. 228, 231, 160 S.E.2d 65, 68 (1968); Robinson v. Lewis, 254 Ore. 52, 55, 457 P.2d 483,
484 (1969).

25. See 92 A.L.R.3d 9, 14 (1979).
26. See generally id. See, e.g., Fischer v. Moore, 183 Colo. 392, 517 P.2d 458 (1973);

Barry v. Coca Cola Co., 99 N.J. Super. 270, 239 A.2d 273 (1967); Miller v. Miller, 273 N.C.
228, 160 S.E.2d 65 (1968); Brown v. Kendrick, 192 So. 2d 49 (Fla. 1966); Fields v. Volk-
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North Carolina observed that it would be a "harsh and unsound rule"
that would deny all recovery to a plaintiff who merely failed to buckle his
seat belt, since his conduct did not cause or contribute to the accident.28
In addition, this rule would allow the active tortfeasor who caused the
accident to escape liability simply because he was fortunate enough to
collide with someone who was not wearing his seat belt.2

Some courts attempted to analogize the situation in which the seat belt
issue is raised to the common-law principle that a tortfeasor must accept
the plaintiff as he finds him. The Supreme Court of Colorado, for exam-
ple, stated that "the tortfeasor may not rely upon the injured party's fail-
ure to utilize a voluntary protective device to escape all or a portion of
the damages which the plaintiff incurred as a consequence of the defen-
dant's negligence."' 0 In Nash v. Kamrath,1 the Court of Appeals of Ari-
zona found the seat belt defense irrelevant because, in the court's opin-
ion, a person has the right to assume that others on the highway will not
be negligent.82 The court announced that the plaintiff should not be re-
quired to "'truss himself up in every known safety apparatus before pro-
ceeding on the highway.',,

Courts also noted that scant use of seat belts by motorists is the cus-
tomary conduct of a vast majority of drivers and reasoned that this scant
use is proof that a reasonable prudent person does not wear seat belts."
Furthermore, the courts in the late 1960's found that the utility of seat
belts was not clarified definitely in the minds of the public. Doubts re-
mained concerning whether seat belts actually caused injury. 5 The court
in Miller noted that many people fail to use seat belts because of the fear
of entrapment in a burning or submerged car." Many people also believe
that seat belts increase the frequency or severity of abdomen-pelvis and
lumbar spine injuries.87 The court in Miller thus reasoned: "'The social
utility of wearing a seat belt must be established in the mind of the pub-

swagen of America, Inc., 555 P.2d 48 (Okla. 1976); Derheim v. Fiorito Co., 80 Wash. 2d 161,
492 P.2d 1030 (1972).

27. 273 N.C. 228, 160 S.E.2d 65 (1968).
28. Id. at 237, 160 S.E.2d at 73.
29. See id. at 238, 160 S.E.2d at 73.
30. Fischer v. Moore, 183 Colo. 392, 394-95, 517 P.2d 458, 459 (1973).
31. 21 Ariz. App. 530, 521 P.2d 161 (1974).
32. Id. at 532, 521 P.2d at 163.
33. Id. (quoting Kleist, The Seat Belt Defense-An Exercise in Sophistry, 18 HASWma8S

L.J. 613 (1967)).
34. See, e.g., Miller, 273 N.C. at 238, 160 S.E.2d at 73; Robinson v. Lewis, 254 Ore. 52,

56, 457 P.2d 483, 484 (1969); Amend v. Bell, 89 Wash. 2d 124, 133, 570 P.2d 138, 143 (1977).
35. See Nash, 21 Ariz. App. at 532, 521 P.2d at 163; Miller, 273 N.C. at 234, 160 S.E.2d

at 69.
36. 273 N.C. at 233, 160 S.E.2d at 69.
37. Id.
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lic before failure to use a seat belt can be held to be negligence. Otherwise
the court would be imposing a standard of conduct rather than applying a
standard accepted by society.' ,8

Courts also rejected the duty to wear seat belts because it was doubtful
whether a judicial rule would actually increase the use of seat belts.3 9 If a
potential plaintiff is not going to use his safety belt to save his life, it is
doubtful he will do so to avoid any reduction in damages he recovers if he
happens to be injured in an accident. As Dean Prosser has stated, "the
assumption that the. . . motorist is, or should be, meditating on the pos-
sible failure of a lawsuit for his possible injuries, lacks all genuine reality
or basis in human experience. '40

Since the utility and overall effectiveness of seat belts remained uncer-
tain, most courts preferred not to impose judicially a duty to wear them.
Instead, they recommended that the problem be left to the legislature,
which could better research and analyze the problem. The general feeling
expressed by these courts was that the legislature, and not the judiciary,
should serve as the barometer of public policy in the various states.41

Only a few courts recognized the existence of a general duty to wear
seat belts. 3 The Supreme Court of Wisconsin, in Bentzler v. Braun,'4 re-
jected defendant's assertion that failure to wear seat belts is negligence
per se, but it concluded that there is a common-law duty, based on rea-
sonable ordinary care, to use available seat belts "independent of any
statutory mandate."4 ' The court stated that statistics reveal seat belts
save lives, and on the basis of experience and common knowledge, a mo-
torist either knows, or should know, that safety belts provide additional
safety benefits.4 The court, therefore, concluded that a jury may decide
that a causal relationship exists between the injuries sustained and the
failure to use seat belts. The jury then may conclude that the occupant of
the automobile is contributorily negligent in failing to use the available

38. Id. at 232, 160 S.E.2d at 69 (quoting Roethe, Seat Belt Negligence in Automobile
Accidents, 1967 Wis. L. REy. 288, 297).

39. See Miller, 273 N.C. at 238, 160 S.E.2d at 73; 39 U. COLO. L. Rav. 605, 608 (1967).
40. W. PROSSESR LAW OF TORTS § 65, at 417 (4th ed. 1971).
41. See, e.g., Fischer v. Moore, 183 Colo. 392, 396, 517 P.2d 458, 460 (1973); Brown v.

Kendrick, 192 So. 2d 49, 51 (Fla. 1966); Robinson v. Lewis, 254 Ore. 52, 55, 457 P.2d 483,
485 (1969); Derheim v. Fiorito Co., 80 Wash. 2d 161, 171, 492 P.2d 1030, 1037 (1972).

42. See Bentzler v. Braun, 34 Wis. 2d 362, 149 N.W.2d 626 (1967); see also Mays v.
Dealers Transit, Inc., 441 F.2d 1344 (7th Cir. 1971) (wearing seat belts is sufficiently in-
volved in the matter of exercise of reasonable care to be an issue of common-law negligence
under proper circumstances); Sams v. Sams, 247 S.C. 467, 148 S.E.2d 154 (1966) (allegation
of contributory negligence based on failure to use seat belts should not have been stricken
from the pleadings).

43. 34 Wis. 2d 362, 149 N.W.2d 626 (1967).
44. Id. at 385, 149 N.W.2d at 639.
45. Id. at 386-87, 149 N.W.2d at 640.
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device.'
Defense attorneys also claimed that a plaintiff's failure to use seat belts

results in a failure to minimize damages.47 Under this theory, also known
as the avoidable consequences doctrine, the injured party is denied recov-
ery for any damages that could have been avoided or lessened by reasona-
ble conduct on his part." Courts like the one in Miller were quick to
point out, however, that the doctrine of avoidable consequences techni-
cally does not apply to the nonuse of seat belts.4 9 Contributory negligence
occurs either before or at the time of the wrongful act of the defendant.
The avoidable consequences doctrine, however, involves unreasonable
conduct after his injury. 0 Consequently, the courts have held that the
seat belt situation does not fit into the avoidable consequences doctrine
because the failure to fasten a seat belt always occurs prior to the
injury.

9 2

A new twist to the seat belt question arose in the 1970's as a great
number of jurisdictions began adopting the concept of comparative negli-
gence in response to the harsh all-or-nothing rule of contributory negli-
gence. Using the doctrine of comparative negligence, the factfinder at-
tempts to compare the negligence of the parties and to apportion liability
for damages in proportion to the extent each departed from the required
standard of conduct.52 In short, plaintiff's fault is compared to defen-
dant's fault. The question brought before many courts was the follow-
ing: What effect would the switch to comparative negligence in a juris-
diction have on the seat belt defense? Several courts held that the
concept of comparative negligence would not affect the seat belt de-
fense.6 The Supreme Court of Washington, in Amend v. Bell,' conceded
that the result of contributory negligence and comparative negligence is
greatly different, but stated that both are premised ultimately upon negli-

46. Id. at 387, 149 N.W.2d at 640.
47. See Kircher, The Seat Belt Defense-State of the Law, 53 MARQ. L. Rav. 172, 187-88

(1970).
48. W. PROSSER, supra note 40, § 65, at 422-23.
49. 273 N.C. at 239, 160 S.E.2d at 74.
50. W. PRossm, supra note 40, § 65, at 422-23.
51. 9 A. DONNELSON, NON-USE OF AUTOMOBILE SAFETY BELTS IN CIviL LITIGATION, 12

TRAFFIC LAW COMMENTARY No. 2 (1980) (issued on a selective basis by the U.S. Dep't of
Transp., Nat'l Highway Traffic Safety Admin.).

52. See Prosser, Comparative Negligence, 51 MICH. L. REv. 465 n.2 (1953). See generally
V. SCHWARTZ, COmPARATiv NEGLIGENCE (1974 & Supp. 1981).

53. See 95 A.L.R.3d 239, 241-42 (1980 & Supp. 1984). See, e.g., Churning v. Staples, 628
P.2d 180 (Colo. Ct. App. 1981); Melesko v. Riley, 32 Conn. Sup. 89, 339 A.2d 479 (1975);
D.W. Boutwell Butane Co. v. Smith, 244 So. 2d 11 (Miss. 1971); Amend v. Bell, 89 Wash. 2d
124, 570 P.2d 138 (1977).

54. 89 Wash. 2d 124, 570 P.2d 138 (1977).

1046 [Vol.'36



FLORIDA'S SEAT BELT LAW

gence. 5 The court reasoned that no legislatively imposed duty exists re-
quiring the use of seat belts." The court was unwilling to impose a judi-
cial standard of conduct; therefore, no duty existed requiring a person to
use the safety devices.' 7 The Washington Supreme Court gave several
reasons for not imposing a duty to wear seat belts, including the reason
that the seat belt defense would inevitably lead to a "battle of experts as
to what injuries would have or have not been avoided had the plaintiff
been wearing a belt."" This 'battle,' the court stated, would cause sub-
stantial speculation by the trier-of-fact in a particular case.' 9

The New York Court of Appeals disagreed with this line of reasoning in
Spier v. Barker," holding that the nonuse of an available seat belt. is a
factor that a jury may consider in arriving at its determination of the
fault of the parties under comparative negligence. 1 The court held that
plaintiff's nonuse of the seat belt should be limited to the determination
of damages rather than the determination of liability.02 In addition, de-
fendant has the burden of pleading and proving that plaintiff's nonuse of
the belts increased his injuries.

The court in Spier admitted that the seat belt defense does not fit eas-
ily into the mitigation of, damages doctrine because the failure to buckle
up always arises prior to the injury." Nevertheless, the court held that
"the seat belt affords the automobile occupant an unusual and ordinarily
unavailable means by which he or she may, minimize his or her damages
prior to the accident."'" The court thus created an exception to the stan-
dard legal classification of the doctrine of avoidable consequences in or-
der to accommodate the seat belt defense.

Public policy considerations were a factor in the court's reasoning in
Spier. The public, by the mid-1970's, had been bombarded by media ad-
vertisements, safety lectures, and roadsigns-all designed to remind mo-
torists to drive defensively and buckle up for safety." The court reasoned

55. Id. at 132, 570 P.2d at 143.
56. Id.
57. Id.
58. Id. Other reasons given by the court for not imposing a standard of conduct requir-

ing the use of seat belts were that: (1) the plaintiff need not anticipate the negligence of
the defendant; (2) seat belts are not required in all vehicles; and (3) a majority of motorists
habitually do not use seat belts. Id.

59. Id.
60. 35 N.Y.2d 444, 323 N.E.2d 164, 363 N.Y.S.2d 916 (1974).
61. Id. at 449, 323 N.E.2d at 167, 363 N.Y.S.2d at 920.
62. Id. at 449-50, 323 N.E.2d at 167, 363 N.Y.S.2d at 920.
63. Id.
64. Id. at 451-52, 323 N.E.2d at 168, 363 N.Y.S.2d at 921-22.
65. Id. at 452, 323 N.E.2d at 168, 363 N.Y.S.2d at 922 (emphasis in original).
66. See id. See also Hoglund & Parsons, Caveat Viator: The Duty to Wear Seat Belts

Under Comparative Negligence Law, 50 WASH. L. Rxy. 1, 13 (1974-75); Amend, 89 Wash. 2d
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that today the reasonable prudent person knows that seat belts help save
lives and prevent injury. 7 All car drivers and passengers are aware of the
possibility of automobile accidents; consequently, sound public policy re-
quires that they take reasonable steps to avoid or lessen harmful effects.
Seat belts are an effective, available means of preventing injury and they
should be used to prevent or lessen injury.6" As the Supreme Court of
Wisconsin recently stated: "Holding the driver liable for at least part of
the damages may deter him or her from future harmful conduct but does
not unfairly make him or her liable for injuries that the passengers with
minimal effort could have prevented."9 The hope is that drivers and pas-
sengers will be encouraged to wear the safety devices if their potential
compensation for injuries is reduced.7 0

III. DISCUSSION OF PRINCIPAL CASE

Although lower courts in Florida previously had dealt with the seat belt
defense, the Florida Supreme Court decided the issue for the first time in
Insurance Co. of North America v. Pasakarnis.71 Noting that the issue
was one of first impression, Chief Justice Alderman's opinion began with
a review of the treatment afforded the defense by the Florida District
Courts of Appeals.7 2

Brown v. Kendrick73 was the first case in which'the Florida District
Court of Appeals considered the defense, and it laid the groundwork for
subsequent Florida decisions. In Brown, plaintiff, an injured guest pas-
senger, brought a negligence suit against the defendant car owner. Defen-
dant raised the defense of contributory negligence on plaintiff's part for
failure to wear an available seat belt.74 The trial court struck the defense
and the district court affirmed.7 6 As the supreme court's opinion in
Pasakarnis explained, because controversy still surrounded the safety as-

at 135, 570 P.2d at 144 (Dolliver, J., concurring).
67. 35 N.Y.2d at 452, 323 N.E.2d at 168, 363 N.Y.S.2d at 922.
68. Safety belts and child safety seats, when they are used and used properly, are

estimated to be 50-60 % effective in preventing serious or fatal injuries to persons
involved in highway vehicle crashes. Use of the protection devices by all occupants
last year [1982] could have saved 15,000 to 18,000 lives and avoided more than
200,000 moderate-to-severe injuries.

U.S. DBP'T oF TANsp., NAT'L HIGHWAY TRAFFIC SAFETY ADMIN., PROGREss AND AsSEssMENT

REPORT ON THE NAT'L SAFETY BELT USAGE PROGRAM 2 (1983) (emphasis in original).
69. Foley v. City of West Allis, 113 Wis. 2d 475, 489, 335 N.W.2d 824, 831 (1983).
70. Id.
71. 451 So. 2d 447 (Fla. 1984).
72. Id. at 450.
73. 192 So. 2d 49 (Fla. Dist. Ct. App. 1966).
74. Id. at 50.
75. Id. at 50-51.
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pects of seat belts, the "First District felt that the issue of the 'seat belt
defense' was one for the legislature rather than the courts to resolve. '"" In
addition to believing that the subject should be left to the legislature, the
district court held that defendant had shown only conjecturally that seat
belts would have reduced injury severity, and that any negligence on
plaintiff's part was not the cause in fact of the accident or the proximate
cause of the injuries. 7

Following its discussion of Brown within Pasakarnis, the Florida Su-
preme Court briefly examined subsequent cases in which the seat belt
defense was raised.7 8 In those cases examined, the courts had either re-
jected the defense in reliance on Brown or had failed to reach the issue
because of procedural or evidentiary circumstances.7 9 The court cited
Quinn v. Millard,5' a case in which defendant raised the seat belt defense
after Florida's adoption of comparative negligence principles." The dis-
trict court in Quinn, however, had refused to rule on whether the failure
to use a seat belt constituted comparative or contributory negligence, be-
cause the record contained insufficient evidence on whether seat belts
would have reduced the severity of the injuries incurred.8s The opinion in
Pasakarnis ended its review of these post-Brown decisions with an exami-
nation of Selfe v. Smith. 8 In Selfe, the district court found no duty to
buy and install a child restraint device, and therefore found it unneces-
sary to advance the "troublesomely unconvincing arguments" for refusing
to reduce damages when plaintiff's failure to use a restraint device in-
creased the severity of his injuries."

After discussing Florida's seat belt defense history, the Florida Su-
preme Court returned to its examination of Pasakarnis. The court ad-
dressed plaintiff's argument that the court should adhere to the ruling in
Brown" because "courts are law interpreting and not lawmaking" bodies

76. 451 So. 2d at 450.
77. 192 So. 2d at 51.
78. 451 So. 2d at 450-51.
79. Id. The court mentioned al of the district court cases in which the defense was

raised. In addition to the cases discussed in this Comment, the court cited the following
cases: Paschal v. Pinkard, 228 So. 2d 633 (Fla. Dist. Ct. App. 1969) (memorandum opinion
rejected defense on the authority of Brown); Chandler Leasing Corp. v. Gibson, 227 So. 2d
889 (Fla. Dist. Ct. App. 1969) (sfinmed trial court's rejection of defense on grounds that
defendant neither pled nor requested instructions on contributory negligence).

80. 358 So. 2d 1378 (Fla. Dist. Ct. App. 1978).
81. Florida adopted the doctrine of pure comparative negligence in the supreme court's

decision in Hoffman v. Jones, 280 So. 2d 431 (Fla. 1973).
82. 358 So. 2d at 1384-85.
83. 397 So. 2d 348 (Fla. Dist. Ct. App. 1981).
84. Id. at 351.
85. 192 So. 2d at 51.

1985] 1049



0 MERCER LAW REVIEW

and "should not act in a peculiarly legislative matter."" The court flatly
rejected this argument stating that on the contrary, this issue "particu-
larly [was) appropriate for judicial decision."'f The court then stated its
reasons for not deferring to the legislature and for accepting the seat belt
defense." These reasons can be grouped under three broad premises: (1)
historically, major changes in Florida tort law have been the product of
judicial decision; (2) the seat belt defense is consistent with the principles
and philosophy of comparative negligence; and (3) the nature of the auto-
mobile and its role in society mandates the modernization of tort doc-
trines and calls for acceptance of the seat belt defense.

The chief justice set forth the first of these premises when he stated
that "the law of torts in Florida has been modernized, for the most part,
through the courts."" He emphasized that the court had not and would
not abdicate its public responsibility to "ensure that the law remains both
fair: and realistic as society and technology change." 9* Elaborating on the
judiciary's role in updating tort law, the supreme court mentioned several
cases in which judicial decisions had modified established common-law
principles: the abolishment of municipal immunity from liability for em-
ployees' torts;91 the establishment of a right of action for loss of consor-
tium for wives;" and the abolishment of the rule of no contribution
among joint tortfeasors. 3

The supreme court in Pasakarnis placed special emphasis on its previ-
ous decision in Hoffman v. Jones," in which the court adopted pure com-
parative negligence principles and eliminated contributory negligence as a
complete bar to recovery. In Hoffman, the court rebutted the argument
that it was legislating judicially by stating that contributory negligence
was created judicially and a proper subject of judicial change. 5 The court
in Hoffman noted that it could defer to the legislature in adopting com-
parative negligence, but indicated that "'we abdicate our own function,
in a field peculiarly nonstatutory, when we refuse to reconsider an old
and unsatisfactory court-made rule.''

The court also mentioned Hoffman in its elaboration of the second ma-

86. 451 So. 2d at 451.
87. Id.

•88. Id. at 451-53.
89. Id. at 451..
90. Id.

'91. See. Hargrove v. Town of Cocoa Beach, 96So. 2d 130 (Fla. 1957).
92.' See Gates v.. Foley, 247 So. 2d 40 (Fla. 19/1).
93. See Lincenberg v. Issen, 318 So. 2d 386 (Fla. 1975).
94.- 280 So. 2d 431 (FIa. 1973).
95. Id. at 434-36.
96. Id. at 436 (quoting Gates v. Foley, 247 So. 2d 40, 43 (Fla. 1977)) (emphasis in

Hoffman).
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jor premise in Pasakarnis, that the seat belt defense is consistent with
the philosophy that underlies the adoption of comparative negligenceY 7

Summarizing the reasoning in Hoffman, the court in the Pasakarnis opin-
ion stated that it was "inequitable to vest an entire accidental loss on one
of the parties whose negligent conduct combined with the negligence of
another to produce the loss."" The court stated that it had abolished
contributory negligence as a complete bar to recovery because "contem-
porary conditions must be met with contemporary standards" and that
comparative negligence provided a "more equitable system of determin-
ing liability."" The court commented that in tort law "the most equitable
result... is to equate liability with fault,"1"0 and under the pure. com-
parative negligence principles adopted in Florida, "a plaintiff is prevented
from recovering 'only that portion of his damages for which he is
responsible.' "101

The supreme court in Pasakarnis stated that the philosophy underly-
ing Hoffman and the negligence decisions succeeding it was one of indi-
vidual responsibility.102 It also determined that another common theme
ran through post-Hoffman negligence cases: that the law will guard peo-
ple against risks from which they cannot protect themselves. 103 The court
held that prior decisions on the seat belt defense created an "illogical
exception" to the doctrine of comparative negligence and the theme of
individual responsibility.'" The court reasoned that to abstain from rul-
ing on the issue because of legislative deference would be to "consciously
ignore" this inconsistency in the law.'"

Finally, the supreme court examined .the third premise, which con-
cerned the unique nature and role of the automobile in society. The court
examined Ford Motor Co. v. Evancho,'".in which it had held an automo-
bile manufacturer liable for design or manufacturing defects that caused
plaintiff's injury, but not his accident.10 The court imposed this liability
because the manufacturer had a greater ability to guard against potential
injuries.'08 The supreme court restated an observation it had made in

97. 451 So. 2d at 452.
98. Id.
99. Id.

100. Id.
101. Id. (quoting Hoffman, 280 So. 2d at 436) (emphasis in Pasakarnis).
102. 451 So. 2d at 451.
103. Id.
104. Id.
105. Id.
106. 327 So. 2d 201 (Fla. 1976) (adopting the reasoning of Iarsen v. General Motors

Corp., 391 F.2d 495 (8th Cir. 1968)).
107. 327 So. 2d at 202.
108. Id. at 204.
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Ford Motor Co.109 and noted that it was relevant to Pasakarnis:

[The intended use of automobiles] cannot be carried out without encoun-
tering in varying degrees the statistically proved hazard of injury-produc-
ing impacts of various types .... While automobiles are not made for
the purpose of colliding with each other, a frequent and inevitable con-
tingency of normal automobile use will result in collisions and injury-
producing impact.110

Extending the reasoning of Ford Motor Co. to the seat belt issue, the
court found that both automobile collisions and 'second collisions' be-
tween the motorist and the interior of the car were foreseeable.!" Citing a
recent National Highway Safety report 12 as evidence of seat belts' effec-
tiveness, the court stated that "[t]he seat belt has proven to afford the
occupant of an automobile a means whereby he or she may minimize his
or her personal damages prior to occurrence of the accident."" Since the
seat belt is an important safety precaution for plaintiffs protection, the
court reasoned that "failure to wear it under certain circumstances may
be a pertinent factor for the jury to consider in deciding whether plaintiff
exercised due care for his or her own safety."'1 4 The court agreed with
Judge Schwartz's dissent in the district court of appeals' opinion in
Pasakarnis.1 6 Schwartz stated that "failure to expend the minimal effort
required" to fasten a seat belt installed specifically to prevent or reduce
injuries in an accident "is, on the very face of the matter, obviously perti-
nent" and should be admissible in an action for damages."'

The court then determined the approach it would adopt in implement-
ing the seat belt defense. First, the court listed three possible approaches,
some of which had been used in other jurisdictions: (1) plaintiff's non-
use constitutes negligence per se; (2) plaintiff's nonuse constitutes failure
to use due care, and plaintiff, therefore, may be found contributorily neg-
ligent; and (3) plaintiff's nonuse, under the circumstances of a particular
case, may show that he acted unreasonably in disregard of his best inter-
ests; therefore, plaintiff should not be able to recover for damages that

109. Id. at 201.
110. 451 So. 2d at 452.
111. Id. at 453.
112. U.S. DEP'T OF TRANSp., NATL HIGHWAY SAFETY ADMIN., EFFECTIVENEss AND Em-

CIENCY OF SAFETY BELT AND CHLD RESTRAINT UsAGE (1982).
113. 451 So. 2d at 453 (citing Spier v. Barker, 35 N.Y.2d 444, 323 N.E.2d 164, 363

N.Y.S.2d 916 (1974)).
114. 451 So. 2d at 453.
115. Insurance Co. of N. Am. v. Pasakarnis, 425 So. 2d 1141, 1142 (Fla. Dist. Ct. App.

1982) (Schwartz, J., dissenting).
116. 451 So. 2d at 453 (quoting Pasakarnis, 425 So. 2d at 1143 (Schwartz, J.,

dissenting)).
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would not have occurred if his seat belt had been fastened. 1 The su-
preme court adopted the third approach.11

The court rejected the negligence per se approach because Florida does
not have a statute requiring the use of seat belts. Failure to wear one,
therefore, could not be negligence per se.11' The court also rejected the
second approach because contributory negligence applies only if plain-
tiff's failure to exercise due care causes the accident in whole or in part;
contributory negligence does not apply if plaintiff's failure to exercise due
care merely increases the severity of the injuries.se

In implementing the third approach-that nonuse of the seat belt may
or may not amount to plaintiff's failure to use due care-the court em-
phasized that whether or not plaintiff's non-use is evidence of his failure
to use due care would depend upon the particular circumstances of each
case."' The court held that the trier-of-fact could consider nonuse in
resolving the amount of damages only if defendant alleged and proved
that nonuse was the proximate cause of the accident. 2 Nonuse, however,
was not to be considered in resolving the question of liability.1 1 The
court placed the burden of pleading and proving the following on the de-
fendant: (1) that the plaintiff failed to use an available and operational
seat belt; (2) that under the particular circumstances of the case nonuse
was unreasonable; and (3) that there was a causal relationship between
the injuries plaintiff sustained and plaintiff's failure to use his seat belt.1'

Finally, the court set forth a special verdict form containing additional
interrogatories to avoid confusion on the part of the jury in distinguishing
between a party's negligent contribution to the accident and his negligent
contribution to his damages. 12

117. 451 So. 2d at 453.
118. Id.
119. Id.
120. Id. at 453-54.
121. Id. at 454.
122. Id.
123. Id.
124. Id.
125. Id. The special verdict form set forth in the opinion appears below:

(a) Did defendant prove that the plaintiff failed to use reasonable care under
the circumstances by failing to use an available and fully operational seat belt?

- Yes - No
If your answer to question (a) is No, you should not proceed further except to date
and sign this verdict form and return it to the courtroom. If your answer to ques-
tion (a) is Yes, please answer question (b).

(b) Did defendant prove that plaintiff's failure to use an available and fully
operational seat belt produced or contributed substantially to producing at least a
portion of the plaintiff's damages?

- Yes - No

1985] 1053



MERCER LAW REVIEW

Justice Shaw in his dissent"26 put forth several lines of reasoning tradi-
tionally advanced against the seat belt defense, as well as one line of rea-
soning that focussed on Florida's recently passed child restraint legisla-
tion. 27 The legislation requires parents to secure children under five
years of age in a child restraint device."2 The statute specifically states
that the defendant cannot raise a failure to use a restraint device as evi-
dence of contributory or comparative negligence when parents bring a
civil action for death or injury to their child as caused by defendant's
driving.'" Shaw stated that "there would be a greater duty for a parent
to protect a helpless child... than to protect himself," but noted that
even a violation of this parental duty cannot be used to reduce dam-
ages."'0 He further found that by passing a statute requiring a restraint
device for infants only, the "elected representatives have chosen not to
require seat belts or restraining devices for children above five years of
age or for adults when it could easily have done so."''1 He concluded,
therefore, that the majority opinion imposed a standard of care that the
legislature specifically declined to impose.13

In connection with this judicial standard of care, the dissent noted that
despite statistics showing the effectiveness of seat belts, only a small per-
centage of the public uses them. 38 Even if there was a common-law or
statutory duty to wear seat belts, the dissent reasoned, the fact that the
majority of the public has rejected the wearing of the belts reveals that
the duty which the majority "places upon the Florida motorist is at the
very least based upon a debatable public policy determination best left to
the legislature."'"

In addition to legislating by judicial fiat, Shaw believed that the major-
ity's opinion offended traditional tort doctrines. He stated that although
the decision seemed to be based in part on the doctrine of avoidable con-
sequences, under that theory only the plaintiff's post-accident conduct is

If your answer to question (b) is No, you should not proceed further except to
date and sign this verdict form and return it to the courtroom. If your answer to
question (b) is Yes, please answer question (c).

(c) What percentage of plaintiff's total damages were caused by his (or her)
failure to use an available and fully operational seat belt? %

Id.
126. Id. at 455 (Shaw, J., dissenting).
127. See A& STAT. § 316.613 (Supp. 1983).
128. Id.
129. Id.
130. 451 So. 2d at 455 (Shaw, J., dissenting).
131. Id. at 457.
132. Id.
133. The dissent noted that in 1983 only 14% of the motoring public used seat belts. Id.

at 455 & n.3.
134. Id. at 456.
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examined. 13' Nonuse of a seat belt, however, is pre-accident conduct tra-
ditionally judged according to doctrines of contributory or comparative
negligence.

1
3

6

Finally, the dissent focussed on the technical problems and the in-
creases in the cost and complexity of litigation that the defense would
introduce.13 7 Shaw reasoned that the majority's holding would lead to a
host of unanswered questions, including questions concerning when the
duty to wear seat belts arises, and whether the duty applies to pregnant
and handicapped persons.1" He also stated that the decision would lead
to battles between seat belt experts that would not only add to the costs
and complexity of trials, but also would become the trial's "focal point,
completely overshadowing the defendant's tortious conduct in causing the
accident."13 9 In conclusion, Shaw stated that he found no "pressing need"
for the introduction of the defense and was "reluctant to tread on estab-
lished legal principles and impose a new duty upon the Florida motoring
public, absent legislative action."1 0

IV. ANALYSIS

The Florida Supreme Court accepted the seat belt defense eighteen
years after the decision in Brown v. Kendrick.14 1 The decision is a wise
one in light of the legal changes that have taken place during that period,
the increased public awareness of seat belt effectiveness, and the changes
in the belts themselves. The standard of care the court established is flex-
ible, taking into account the particular circumstances of each case. Al-
though the decision did not fall squarely within the boundaries of tort
doctrines such as comparative negligence and avoidable consequences, the
doctrines themselves are flexible. The decision also is in line with the
risk-benefit analysis that permeates tort law.1M Finally, this decision is
particularly appropriate for Florida, a state with a long history of effect-
ing major changes in tort law through the judiciary, including the adop-
tion of comparative negligence.

Although the Florida decision was branded as judicial legislation, this
attack is undercut by Florida's longstanding tradition of judicially alter-

135. Id.
136. Id.
137. Id.
138. Id.
139. Id.
140. Id.
141. 192 So. 2d 49 (Fla. Dist. Ct. App. 1966).
142. See generally W. KEETON, PRossER AND KEETON ON TORTS § 31, at 170-73 (5th ed.

1984); Comment, Self-Protective Safety Devices: An Economic Analysis, 40 U. CHI. L

REV. 421 (1973).

1985] 1055



MERCER LAW REVIEW

ing tort law,'14 and in particular by its adoption of comparative negli-
gence through judicial decision.'" Florida was the first of eight states to
judicially adopt comparative negligence although "there never has been
any essential reason why such a change could not be made without a stat-
ute by the courts which made the contributory negligence rule in the first
place.' 14 6 In light of this historical background, the court, through its de-
cision, is not usurping legislative power, but modifying tort rules to con-
form to the comparative negligence system that it instituted.

The duty the court imposed upon motorists in Pasakarnis is not un-
duly harsh. In recent years, the average motorist has been barraged by
national media advertisements, highway signs, and safety lectures that
have instructed or reminded him of the advantages of 'buckling up.""4s

Federal regulations now require seat belt warning devices to further re-
mind the user to employ the seat belt.14 7 The general public is, or ought
to be, more aware of the benefits that safety belts provide than the aver-
age person was twenty years ago. Seat belts are safer today because of
their improved design which utilizes the diagonal shoulder restraint cou-
pled with a lap belt.1'4 The reasonable prudent person has gained knowl-
edge of seat belts from which he cannot retreat; therefore, no shield of
ignorance exists that will allow him to evade the duty of care that he owes
to himself."4" Considering this knowledge, it is not unreasonable to re-
quire the motorist to expend the minimal effort of fastening his seat belt
to lessen or prevent his injury in the event he is involved in an accident.

Furthermore, the Florida Supreme Court did not establish the duty to
wear seat belts as a hard-and-fast rule.'" The court declined to impose an
absolute duty on motorists, holding that the plaintiff's unreasonableness
in not wearing the seat belt would be determined under the particular
circumstances of each case.''1 Presumably, these circumstances would in-
clude, among other things, plaintiff's peculiar physical characteristics,

143. See supra notes 89-96 and accompanying text.
144. See supra note 94. The majority of states that have adopted comparative negli-

gence, however, have done so through legislation. C. HEFr & C. HIrr, COMPARATVE NEGLI-
GENCE MrUvAL 246-47 app. (Supp. 1984). Unlike Florida, these states are tied to the word-
ing of their particular statute in determining whether to permit the defense. A- DoNNELsoN,
supra note 51, at 12-15. The text of some of these statutes may make the seat belt defense
relatively easy for the court to adopt. For examples of statutes both conducive and noncon-
ducive to acceptance of the defense, see id.

145. W. KMEroN, supra note 142, § 67, at 470.
146. See supra note 66.
147. See 49 C.F.R. § 571.208 (1983).
148. See generally, Kircher, supra note 47.
149. See Hoglund & Parsons, supra note 66, at 13.
150. See Pasakarnis, 451 So. 2d at 454.
151. Id.
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trip length, type of vehicle, driving conditions, and road characteristics.
In addition, the court placed upon the defendant the burden of proving
that a causal relationship exists between the injuries sustained and the
nonuse of the seat belt by the plaintiff."2

Florida's recent child restraint legislation, requiring restraints only for
children under five years, presents no problem in imposing the duty to
wear seat belts on adults. Although the legislation does not allow evidence
of failure to use a restraint to be admitted to prove comparative negli-
gence,158 it does not necessarily follow that the legislature intended that
there never be a duty for those over age five to wear a seat belt. First, the
fact that the legislature did not specifically impose this duty on everyone
might as easily imply that the legislature wanted the issue to be deter-
mined through the judicial process.'" Second, although the duty to wear
a seat belt could have been easily imposed on the entire public, a state
may remedy a problem one step at a time.'55 Finally, the fact that nonuse
of a child restraint device is not evidence of comparative negligence in
Florida's child restraint legislation may be construed as a policy state-
ment supporting full damage recovery for infants. The legislature may
have wanted infants to recover completely for their injuries instead of
having their damages decreased because of their parents' negligence.

Although technically the nonuse of the seat belt does not fit the com-
mon-law avoidable consequences doctrine involving post-accident con-
duct, it is fair to impose a duty upon motorists to mitigate damages prior
to the accident. Change and development have provided the motorist
with an available, effective means of preventing or lessening injury.'"
Common-law tort doctrines have been modified, liberalized, and even re-
placed in the past to meet the needs of a changing society; therefore, no
reason exists why tort doctrines cannot be changed today. 5' The fact that
no tort doctrine is directly on point does not mean existing rules cannot
be modified to accommodate this new situation.

Courts in the past, in justifying their refusal to impose a duty to wear
seat belts, relied on the fact that most drivers do not wear them. The fact
that a majority of the public still chooses not to wear seat belts, however,
is not binding on the determination of what a reasonable prudent person
would do. Prosser has stated that "[tihere can certainly be such a thing as
customary negligence," such as the habit of many people to jaywalk. 8

152. Id.
153. The wording of child restraint legislation will vary, of course, from state to state.
154. See 425 So. 2d at 1145 (Schwartz, J., dissenting).
155. Id.
156. See Railway Express, Inc. v. New York, 336 U.S. 106, 110 (1949).
157. See Spier, 35 N.Y.2d at 453, 323 N.E.2d at 168, 363 N.Y.S.2d at 922.
158. See W. Piossm, supra note 40, § 33, at 167.
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The general public cannot set its own uncontrolled standards by adopting
careless habits to save time, effort, or money.ls Custom, therefore, is not
conclusive in establishing a standard of conduct.

V. CONCLUSION

On today's highways, the probability of being in an automobile collision
and sustaining potentially severe injuries is great.le The benefits of seat
belt usage are substantial as compared to the slight burden of 'buckling
UP. '16 The Florida decision merely attempts to comply with the goal of
comparative negligence by fairly apportioning fault. Consequently, the
Florida Supreme Court's holding is justifiable. Seat belt use is a realistic
standard that is better calculated to obtain justice among all parties.162

The purpose of the court's ruling is not to badger the public into wearing
seat belts, nor does it claim that its holding will increase seat belt use.
Instead, the supreme court's decision sends a message to Florida motor-
ists that seat belt use is a reasonable standard of care required under
some circumstances and that failure to use them may possibly reduce
damages after an injury.

DONALD L. COOK, JR.

KRISTIN L. HAMERNIK

159. Id.
160. The fifth leading cause of all deaths is the motor vehicle accident, and the

leading cause of death for those between one year and age 44. Approximately
44,000 lives were lost last year in all highway accidents-an average of 121 each
day. An estimated 29,400 persons were killed and about 500,000 received moderate
to severe injuries as occupants of passenger vehicles, light trucks, and vans. The
economic loss to society from motor vehicle crashes is estimated at $57 billion
every year.

U.S. DzP'T oF TuAsp., supra note 68, at 1.
161. See generally Comment, supra note 142.
162. See Pasakarnis, 451 So. 2d at 452.

1058 [Vol. 36


