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Piercing the Marital Veil: Interspousal
Tort Immunity After Harris v. Harris

I. INTRODUCTION

Georgia adheres to the doctrine of interspousal tort immunity,1 a doc-
trine which precludes a husband or wife from maintaining a tort action
against his or her spouse. Until recently, Georgia strictly adhered to this
doctrine while most other states chose to abrogate the doctrine of inter-
spousal tort immunity.2 Georgia, however, has effectuated two very signif-
icant changes in its interspousal immunity rule. The first change occurred
when the Georgia Legislature codified the common-law doctrine of inter-
spousal tort immunity in 1983. By codifying the doctrine, the Georgia
Legislature expressed a clear intent to adhere to the doctrine. The legisla-

1. For background material on the common-law doctrine of interspousal tort immunity,
see generally McCurdy, Torts Between Persons in Domestic Relation, 43 HARv. L. Rav.
1030 (1930) (hereinafter cited as McCurdy, Domestic Relation]; McCurdy, Personal Injury
Torts Between Spouses, 4 VmL. L. Rav. 303 (1959) [hereinafter cited as McCurdy, Torts
Between Spouses].

2. For a complete list of jurisdictions that have abolished the doctrine, see infra notes
35-36.

3. O.C.G.A. § 19-3-8 (Michie Supp. 1984). This section originally provided: "The hus-
band is the head of the family and the wife is subject to him; her legal civil existence is
merged in the husband, except insofar as the law recognizes her separately, for her own
protection, for her benefit, or for the preservation of public order." Id. § 19-3-8 (Michie
1982). In 1983, the legislature deleted this language providing for the unity of the husband
and wife replacing it with: "Interspousal tort immunity, as it existed immediately prior to
July 1, 1983, shall continue to exist on and after July 1, 1983." Id. § 19-3-8 (Michie Supp.
1984).
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ture, however, may well have intended to leave the courts with the power
to modify the doctrine since the General Assembly codified the court-
made doctrine as it had previously existed.'

The second change concerning Georgia's immunity rule occurred
shortly after its codification. In Harris v. Harris," the Georgia Supreme
Court first recognized an exception to interspousal immunity when it held
the doctrine inapplicable to bar a wife from suing her estranged husband
in a negligence action. The supreme court's modification of the doctrine
so soon after its codification is evidence that the court believed that the
legislature intended to leave it with the power to change the doctrine.

Another significant development in the area of the doctrine of inter-
spousal tort immunity, although not binding precedent on Georgia courts,
is the recent Seventh Circuit Court of Appeals decision, Moran v. Beyer.
In Moran, the court declared that Illinois' interspousal immunity statute
was unconstitutional because no rational relationship existed between the
statute and the stated policy reasons behind the immunity.7 Identical pol-
icy rationales,8 which will be discussed in this Article, exist for both Geor-
gia's and Illinois' immunity rules; however, a federal court has yet to in-
terpret the constitutionality of Georgia's immunity rule. The decision in
Moran is significant because should the Eleventh Circuit be called upon
to interpret the doctrine's constitutionality that court might well adopt
the equal protection analysis utilized by the Seventh Circuit in Moran.

This Article's purpose is thus twofold: first, to comment upon the ef-
fect that the Harris decision will have on the status of interspousal tort
immunity in Georgia, and second, to address the question of whether
Georgia's immunity rule can pass federal constitutional scrutiny. To ac-
complish these objectives, the Article will first present background mate-
rial on interspousal tort immunity and then trace the history of the im-
munity rule in Georgia. The Article will then set out more fully the three
recent developments in interspousal tort immunity. Finally, it will com-
pare the rationale behind Harris and Moran with the line of reasoning
previously utilized by the Georgia courts in denying spouses the right to
sue each other in tort.

4. See infra text accompanying notes 119-30.

5. 252 Ga. 387, 313 S.E.2d 88 (1984).

6. 734 F.2d 1245 (7th Cir. 1984).

7. Id. at 1247.

8. The two major policy reasons behind both Illinois' and Georgia's interspousal tort

immunity rules are the promotion of marital tranquility and the prevention of fraud and
collusion. For a complete list of these and other policy rationales given in support of inter-
spousal immunity, see infra text accompanying notes 9-14.
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II. BACKGROUND

Courts have advanced several social policy reasons to support adher-
ence to the doctrine of interspousal immunity. They are as follows:

1. The common law fiction of unity of husband and wife;'
2. Deference to the legislature;10

3. Provision of adequate remedy through criminal and divorce laws;"
4. Promotion of marital harmony;"2
5. Prevention of fraudulent or collusive claims;' s and
6. Fear of flood of trivial suits."
The first of these social policy reasons, the common-law fiction of

unity," was based on the premise that the civil legal existence of the wife
merged with that of the husband upon marriage. 1' Since the husband and
wife were one person legally, they could not sue each other because one
cannot sue himself.' 7 The Married Women's Property Acts instituted by
all of the states in the mid-nineteenth century, however, destroyed to va-
rying degrees the common-law fiction that the husband and wife were as
one."0

Second, courts often defer to the legislature as being the more appro-
priate body to modify or abrogate the immunity rule." This deference
stems from the belief that the legislature is in a better position than the

9. See Thompson v. Thompson, 218 U.S. 611, 614-15 (1910); Peters v. Peters, 634 P.2d
586, 588 (Haw. 1981).

10. See Alfree v. Alfree, 410 A.2d 161, 163 (Del. 1979); Lyons v. Lyons, 2 Ohio St. 2d 243,
247, 208 N.E.2d 533, 537 (1965).

11. See Thompson v. Thompson, 218 U.S. 611, 619 (1910); McKinney v. McKinney, 59
Wyo. 204, -, 135 P.2d 940, 944 (1943).

12. See Peters v. Peters, 634 P.2d 586, 593 (1981); Raisen v. Raisen, 379 So. 2d 352, 354
(Fla. 1979); Alfree v. Alfree, 410 A.2d 161, 162 (Del. 1979).

13. See cases cited supra note 12.
14. See Varholla v. Varholla, 56 Ohio St. 2d 269, 270, 383 N.E.2d 888, 889 (1978); Drake

v. Drake, 145 Minn. 388, 391, 177 N.W. 624, 625 (1920).
15. Several reasons have been given in support of the creation of the common-law fiction

of unity. Professor McCurdy has stated:
One source is a mixture of the Bible and medieval metaphysics. A second is the
position of the pater-familias in Roman law. A third, in personal matters the most
important, is the natural law conception of the family as an informal unit of gov-
ernment, with the husband, physically the stronger, as the head. A fourth, and in
property matters the most important, is feudalism.

McCurdy, Domestic Relation, supra note 1, at 1035.
16. W. K.VrON & W. PiossEm, THE LAW OF TORTS § 122, at 901 (5th ed. 1984); McCurdy,

Domestic Relation, supra note 1, at 1035.
17. See McCurdy, Torts Between Spouses, supra note 1, at 305.
18. Id. at 308; Comment, Interspousal Tort Immunity in Missouri, 47 Mo. L. REv. 519,

520 (1982).
19. See cases cited supra note 10. See also Robeson v. International Indem. Co., 248 Ga.

306, 309-10, 282 S.E.2d 896, 899 (1981).
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courts to determine if the immunity doctrine is still viable because the
courts are bound by the narrowness of a specific set of facts of a given
case.'0 The legislature, on the other hand, is not so bound. In response to
this argument, some courts point out that there is judicial authority to
reexamine a court-made rule to assure that the policy reasons for the rule
are still viable.21

As a third policy reason, courts have espoused the view that criminal
and divorce laws provide adequate remedy to a tortiously injured
spouse."2 Critics of the doctrine point out, however, that criminal or di-
vorce proceedings do not compensate an injured spouse, nor do these pro-
ceedings apply to all types of torts, such as negligence.'

Courts most often advance the fourth and fifth policy reasons as the
two major policy considerations for adherence to the doctrine. These con-
siderations are the promotion of marital harmony and the prevention of
fraudulent or collusive claims.2 These courts state that the immunity
rule promotes marital harmony since the adversarial nature of a suit
brought by one spouse against the other is likely to cause marital dis-
cord. The doctrine inconsistently also purports to prevent collusive or
fraudulent claims since a truly adversarial proceeding between two people
who intend to remain married is unlikely.'0 The courts retaining the doc-
trine thus recognize the existence of a reciprocal relationship between
marital harmony and collusiveness.2 The rationale behind this reciproc-
ity is that if marital discord does not result when one spouse sues the
other in tort, then of necessity the suit must have been a fraudulent
one.2' The last policy reason courts advance in support of the doctrine of

20. Alfree v. Alfree, 410 A.2d 161, 163 (Del. 1979).
21. See Hack v. Hack, 495 Pa. 300, 316, 433 A.2d 859, 867 (1981).
22. Courts today rarely advance this policy rationale in support of their adherence to

interspousal tort immunity. But see generally Mires v. Mims, 305 So. 2d 787 (Fla. Dist. Ct.
App. (1975)) (divorce action provides adequate remedy for infliction of emotional distress by
one spouse upon the other spouse).

23. W. PROSSER, THE LAw OF TORTS § 122 (4th ed. 1971), quoted in Hack v. Hack, 495
Pa. 300, 311 n.10, 433 A.2d 859, 864 n.10 (1981). For an in-depth criticism of this policy
rationale, see Comment, Toward Abolition Of Interspousal Tort Immunity, 36 MONT. L
REv. 251, 259 (1975).

24. W. KErON & W. PRossER, supra note 16, at 902.
25. See cases cited supra note 12.
26. Id.
27. Raisen v. Raisen, 379 So. 2d 352, 355 (Fla. 1979).
28. This reasoning seems faulty in its presumption that the absence of one reason must

necessarily mean the presence of the other reason. It also seems faulty because tort suits
between spouses are not allowed, but property suits between spouses and guest-host suits
between friends are allowed. Arguably, property suits between spouses, which are often bit-
ter battles, are just as likely to disturb marital felicity or, on the other hand, promote collu-
sive claims as are tort suits between spouses. Similarly, fraud or collusiveness is equally as
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interspousal immunity is that use of the doctrine helps avoid a flood of
trivial suits since fraudulent or collusive claims are necessarily frivolous.

Legal scholars have repeatedly criticized this reasoning.2 First, critics
often question whether denying a spouse the right to recover for injuries
wrongfully inflicted upon him or her by the other spouse will really pro-
mote marital harmony8 0 Second, they argue that since marital discord
already exists when one spouse is prompted to sue the other, application
of the immunity rule amounts to barring suits for fear of something al-
ready present."

Whether the doctrine achieves the goal of promoting marital harmony
becomes even more questionable when the injuries are intentionally in-
flicted. 2 Denying the spouse the right to sue could conceivably result in
having the unintended effect of disrupting the marriage.8 8 In fact, in the
area of intentional torts, not allowing the injured spouse to be compen-
sated for injuries by denying him or her a cause of action against his or
her spouse could result in the injured spouse resorting to more serious
measures such as divorce or criminal prosecution. Either proceeding
would clearly disrupt marital harmony.8 '

Third, critics argue that when insurance coverage exists, marital har-
mony will not be disrupted by allowing tort suits between spouses be-
cause the true defendant is the insurer and not the tortious spouse.8 5

When insurance coverage exists, however, there is a greater likelihood of
fraud or collusion occurring3 Although the prevention of fraudulent or
collusive claims is admittedly a legitimate social policy consideration,
critics still point to several major analytical weaknesses with this policy
reason. First, critics note that refusing to recognize a cause of action
sounding in tort between spouses, because of the likelihood of fraud or
collusiveness, effectually places little or no trust in the ability of our
judges and jury system to ferret out spurious claims.87 Second, although

likely in guest-host suits between friends as in tort suits between spouses. See generally, W.
KRWoN & W. PRossER, supra note 16, at 902-03.

29. Id. See also Annot., 92 A.L.R.3d 901 (1979).
30. W. KaroN & W. Paossm, supra note 16, at 903.
31. Immer v. Risko, 56 N.J. 482, 488, 267 A.2d 481, 484 (1970).
32. See generally Comment, supra note 23 (citing W. PROSSER, THE LAW OF ToRTs § 122

(4th ed. 1971)).
33. See Klein v. Klein, 58 Cal. 2d 692, 695, 26 Cal. Rptr. 102, 104, 376 P.2d 70,72 (1962).
34. Courts have ironically supported adherence to the doctrine by pointing to the provi-

sion of an adequate remedy through criminal or divorce proceedings. Either proceeding,
however, is more likely to disrupt marital harmony, the major policy reason behind the
doctrine, than would allowing a spouse to recover for his injuries by suing his tortious
spouse.

35. See, e.g., Streenz v. Streenz, 106 Ariz. 86, 88, 471 P.2d 282, 284 (1970).
36. See Rupert v. Stienne, 90 Nev. 397, 401, 528 P.2d 1013, 1015 (1974).
37. Robeson v. International Indem. Co., 248 Ga. 306, 310, 282 S.E.2d 896, 899 (1981)
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the immunity rule admittedly deters fraudulent or collusive claims, it
achieves this goal at the expense of denying meritorious claims as well.3 8

A majority of states agree with the critics that none of the policy rea-
sons given in support of the doctrine sufficiently justify adherence to the
doctrine. Thirty-one states have thus completely abolished interspousal
tort immunity.3 9 Since most of the remaining states have partially abro-
gated their doctrine, 0 only a small minority adhere to the doctrine in

(Smith, J., dissenting).
38. W. KEETON & W. PROSSER, supra note 16, at 902-03. See also Klein v. Klein, 58 Cal.

2d 692, 26 Cal. Rptr. 102, 376 P.2d 70 (1962). In Klein, the court suggested avoidance of
fraudulent claims would be better accomplished by uncovering the fraud rather than deny-
ing access to spouses with meritorious claims along with those having spurious claims. Id. at
695, 26 Cal. Rptr. at 105, 376 P.2d at 73.

39. For states that have fully abrogated the doctrine of interspousal tort immunity
see: Alabama: Penton v. Penton, 223 Ala. 282, 135 So. 481 (1931); Alaska: Cramer v.
Cramer, 379 P.2d 95 (1963); Arizona: Fernandez v. Romo, 132 Ariz. 447, 646 P.2d 878
(1982); Arkansas: Leach v. Leach, 227 Ark. 599, 300 S.W.2d 15 (1957); California: Klein
v. Klein, 58 Cal. 2d 692, 26 Cal. Rptr. 102, 376 P.2d 70 (1962); Colorado: Rains v. Rains, 97
Colo. 19, 46 P.2d 740 (1935); Connecticut: Brown v. Brown, 88 Conn. 42, 89 A. 889 (1914);
Indiana: Brooks v. Robinson, 259 Ind. 16, 284 N.E.2d 794 (1972); Kentucky: Brown v.
Gosser, 262 S.W.2d 480 (Ky. 1953); Maine: MacDonald v. MacDonald, 412 A.2d 71 (Me.
1980); Maryland: Boblitz v. Boblitz, 296 Md. 242, 462 A.2d 506 (1983); Massachu-
setts: Brown v. Brown, 381 Mass. 231, 409 N.E.2d 717 (1980) (rule fully abrogated except
when privileged or consensual aspects of married life exist); Michigan: Hosko v. Hosko,
385 Mich. 39, 187 N.W.2d 236 (1971); Minnesota: Beaudette v. Frana, 285 Minn. 366, 173
N.W.2d 416 (1969); Nebraska: Imig v. March, 203 Neb. 537, 279 N.W.2d 382 (1979); New
Hampshire: Gilman v. Gilman, 78 N.H. 4, 95 A. 657 (1915); New Jersey: Merenoff v.
Merenoff, 76 N.J. 535, 388 A.2d 951 (1978) (full abrogation except when privileged or con-
sensual aspects of married life exist); New York: State Farm Mut. Auto Ins. Co. v. West-
lake, 35 N.Y.2d 587, 364 N.Y.S.2d 482, 324 N.E.2d 137 (1974); New Mexico: Maestas v.
Overton, 87 N.M. 213, 531 P.2d 947 (1975); North Carolina: Crowell v. Crowell, 180 N.C.
516, 105 S.E. 206 (1920); North Dakota: Fitzmaurice v. Fitzmaurice, 62 N.D. 191, 242
N.W. 526 (1932); Oklahoma: Courtney v. Courtney, 184 Okla. 395, 87 P.2d 660 (1938);
Pennsylvania: Hack v. Hack, 495 Pa. 300, 433 A.2d 859 (1981); South Carolina: Pardue
v. Pardue, 167 S.C. 129, 166 S.E. 101 (1932); South Dakota: Scotvold v. Scotvold, 68 S.D.
53, 298 N.W. 266 (1941); Tennessee: Davis v. Davis, 657 S.W.2d 753 (Tenn. 1983);
Utah: Stoker v. Stoker, 616 P.2d 590 (Utah 1980); Virginia: Abolished by statute in VA.
CODE § 8.01-220.1 (1981); Washington: Freehe v. Freehe, 81 Wash. 2d 183, 500 P.2d 711
(1972); West Virginia: Coffindaffer v. Coffindaffer, 244 S.E.2d 338 (W. Va. 1978); Wiscon-
sin: Wait v. Pierce, 191 Wis. 202, 209 N.W. 475 (1926).

40. For states that have partially abrogated the doctrine of interspousal tort immunity
see: Florida: Gaston v. Pittman, 224 So. 2d 326 (Fla. 1969) (antenuptial torts when suit
filed after divorce); Dressler v. Tubbs, 435 So. 2d 792 (Fla. 1983) (wrongful death actions to
extent of available insurance); Idaho: Lorang v. Hays, 69 Idaho 440, 209 P.2d 733 (1949)
(intentional torts), Rogers v. Yellowstone Park Co., 97 Idaho 14, 539 P.2d 566 (1974) (negli-
gent motor torts); Illinois: Herget Nat'l Bank of Pekin v. Berardi, 64 III. 2d 467, 356
N.E.2d 529 (1976) (wrongful death actions); ILL. Rav. STAT. ch. 40 § 1001 (1982) (doctrine
not applicable to intentional torts); Iowa: Shook v. Crabb, 281 N.W.2d 616 (Iowa 1979)
(personal injury actions); Kansas: Stevens v. Stevens, 231 Kan. 726, 647 P.2d 1346 (1982)
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full." In effect, almost all jurisdictions recognize certain exceptions to the
immunity rule in which specific types of tortious conduct will give rise to
the right of a cause of action. These types of tortious conduct in-
clude: intentional torts,42 negligent motor torts,'43 antenuptial torts when
the injured spouse files suit after divorce," antenuptial torts even when
the spouse commences suit after marriage," and torts committed during
'coverture'"4 when the spouse files suit after divorce.47 Another recognized
exception to the immunity rule allows wrongful death actions, normally
considered derivative actions from the deceased spouse, to be brought
against the surviving spouse.4

(allowed wrongful death action when intentional tort, but retained doctrine concerning neg-
ligent torts), Ebert v. Ebert, 232 Kan. 502, 656 P.2d 766 (1983) (intentional torts); Louisi-
ana: Gremillion v. Caffey, 71 So. 2d 670 (La. Ct. App. 1954) (after divorce, wife allowed to
sue husband for torts committed during coverture); Missouri: Huff v. Lasieur, 571 S.W.2d
654 (Mo. Ct. App. 1978) (antenuptial negligent torts); Nevada: Rupert v. Stienne, 90 Nev.
397, 528 P.2d 1013 (1974) (motor torts); Ohio: Greene v. Green, 4 Ohio App. 3d 133, 446
N.E.2d 837 (1982) (intentional torts), Prem v. Cox, 2 Ohio St. 3d 149, 443 N.E.2d 511 (1983)
(wrongful death actions); Oregon: Apitz v. Dames, 205 Or. 242, 287 P.2d 585 (1955) (inten-
tional torts); Rhode Island: Digby v. Digby, 120 R.I. 299, 388 A.2d 1 (1978) (motor torts),
Asplin v. Amica Mut. Ins. Co., 121 R.I. 51, 394 A.2d 1353 (1978) (abrogated when death of
either spouse intervenes between tort and filing of suit); Texas: Bounds v. Caudle, 560
S.W.2d 925 (Tex. 1977) (intentional torts), Childress v. Childress, 569 S.W.2d 816 (Tex.
1978) (antenuptial torts); Vermont: Richard v. Richard, 131 Vt. 98, 300 A.2d 637 (1973)
(motor torts).

41. Five states fully adhere to the doctrine: Delaware, Hawaii, Mississippi, Montana,
and Wyoming.

42. See, e.g., Lusby v. Lusby, 283 Md. 334, 390 A.2d 77 (1978) (court held there was no
marital harmony to preserve when husband intentionally forced wife's car off road, struck
her, tore off her clothes, and raped her).

43. See, e.g., Rogers v. Yellowstone Park Co., 97 Idaho 14, 539 P.2d 566 (1975) (wife
allowed to sue husband and his employer for injuries arising out of one-car accident caused
by husband's negligence); Suratt v. Thompson, 212 Va. 191, 183 S.E.2d 200 (1971) (wife's
estate allowed to sue husband for wrongful death of wife who was killed in car accident in
which husband was driving).

44. See, e.g., Gremillion v. Caffey, 71 So. 2d 670 (La. Ct. App. 1954) (wife allowed to sue
husband after divorce for torts committed during marriage).

45. See, e.g., Childress v. Childress, 569 S.W.2d 816 (Tenn. 1978) (wife's suit against
husband to recover for injuries sustained before marriage due to husband's negligent driving
not barred by subsequent marriage).

46. 'Coverture' is defined as the "condition or state of a married woman." BLACK'S LAW
DIcTioNARY 330 (5th ad. 1979).

47. See, e.g., Windauer v. O'Conner, 107 Ariz. 267, 485 P.2d 1157 (1971) (spouse may,
after divorce, bring action against other spouse to recover for injuries intentionally inflicted
upon spouse during marriage).

48. See, e.g., Herget Nat'l Bank of Pekin v. Berardi, 64 I1. 2d 467, 356 N.E.2d 529 (1976)
(interspousal immunity action did not bar wrongful death action brought by children
against personal representative of husband's estate even though right of action was deriva-
tive through decedent (mother)).
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These exceptions for the most part appear to be forerunners of total
abolition of the immunity doctrine since upon recognition of an excep-
tion, courts have difficulty in determining where to draw the line concern-
ing future exceptions.' 9 Since most states now recognize at least one ex-
ception to interspousal immunity, total abandonment of the doctrine in
these states may be forthcoming.

III. DEVELOPMENT OF INTERSPOUSAL TORT IMMUNITY IN GEORGIA

A look at the history of interspousal tort immunity in Georgia reveals a
long line of cases in which the Georgia courts consistently have applied
the common-law immunity doctrine to bar suits between spouses.50 At
common law, because the wife's legal existence during coverture merged
into that of her husband's, the wife was unable to sue or to be sued with-
out her husband being made a party to the suit.5 1 The wife's incapacity to
sue, stemming from this concept of unity, therefore, would necessitate
placing the husband on both sides of the lawsuit were the wife to sue her
husband in tort; clearly, a procedural impossibility.52 This unity idea also
rendered the wife unable to enter into contracts, unable to hold property
as a separate legal estate, and unable to transfer property in which she
owned a separate equitable estate.53

The Married Women's Property Acts5 enacted by a majority of the
states, including Georgia,56 by the mid-nineteenth century, however, were
designed to give married women the ability to hold property as a separate
legal entity free from the control of their husbands.56 Many of these acts
gave married women the capacity to contract, to convey property, and to
sue or be sued in their own names.57

Although substantial differences existed in the specific language of each
of these statutes, the interpretations given these statutes of interspousal
tort immunity varied immensely. This is especially true given that rarely

49. W. KxrroN & W. PROSSER, supra note 16, at 904.
50. See supra text accompanying notes 1 & 2.
51. W. KErrON & W. PROSSm, supra note 16, at 901; McCurdy, Torts Between Spouses,

supra note 1, at 303-05; McCurdy, Domestic Relation, supra note 1, at 1035. Old section 19-
3-8 of the O.C.G.A. also provided for this unity concept. See supra note 3.

52. McCurdy, Torts Between Spouses, supra note 1, at 305; McCurdy, Domestic Rela-
tion, supra note 1, at 1033.

53. W. KanrON & W. PROSSER, supra note 16, at 901; McCurdy, Domestic Relation,
supra note 1, at 1032.

54. McCurdy, Domestic Relation, supra note 1, at 1036.
55. For Georgia's original Married Woman's Act as it was first embodied in the Code see

GA. CoDE ANN. §§ 1700, 1701 (1868). For current examples of Georgia's statute, see O.C.G.A.
§§ 19-3-8 to -10 (Michie 1982 & Supp. 1984).

56. McCurdy, Domestic Relation, supra note 1, at 1036.
57. Id. at 1036-37.
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did these property statutes specifically address personal tort actions."
For instance, some courts, interpreting their state's Married Women's
Acts liberally, held that the acts completely abrogated interspousal im-
munity even though these statutes did not expressly allow interspousal
tort suits.5 In so holding, these courts stated that the remedial purpose
behind these acts, that of giving married women the legal capacity to hold
property and to sue or be sued, called for an expansive rather than a
restrictive construction of the statutes." Other courts, such as the Geor-
gia courts, which construe such statutes strictly because they are in dero-
gation of the common law, have held that the statutes did not purport to
change the common law with respect to tort actions between spouses. 1

The Georgia Court of Appeals decision in Heyman v. Heyman" illus-
trates how strictly Georgia construed its original Married Woman's Act.
The court held that the wife could not maintain an action against her
husband to recover for injuries allegedly caused by his negligent driving.5 '

Stating that a change in the common law required express statutory en-
actment, the court held that notwithstanding its Married Woman's Act,
no law existed in Georgia purporting to change the common-law concept
of unity.' Heymran, therefore, represents the first case after the enact-
ment of Georgia's original Married Woman's Act in which a Georgia court
announced that common-law interspousal tort immunity was still valid in
Georgia.

Almost twenty years after the decision in Heyman, the Georgia Court
of Appeals held in Carmichael v. Carmichael," that the plaintiff-wife had
no cause of action against her husband for antenuptial torts that he com-
mitted upon her even though she and defendant were separated when she
commenced the suit." The court, relying on the fiction of unity, reasoned
that under common law a wife's right to a cause of action for antenuptial
torts is extinguished when she subsequently marries the alleged
tortfeasor. 7 Although the court of appeals noted that the parties were
separated when the suit was instituted, the court still held interspousal

58. Some Married Women's Acts, however, expressly allowed or disallowed interspousal
tort suits. See McCurdy, Torts Between Spouses, supra note 1, at 313.

59. See, e.g., Courtney v. Courtney, 184 Okla. 395, 87 P.2d 660 (1938).
60. Hack v. Hack, 495 Pa. 300, 309, 433 A.2d 859, 863 (1981).
61. See, e.g., Heyman v. Heyman, 19 Ga. App. 634, 92 S.E. 25 (1917); Eddleman v. Ed-

dleman, 183 Ga. 766, 189 S.E. 833 (1937). See also Rogers v. Rogers, 265 Mo. 200, 177 S.W.
382 (1915).

62. 19 Ga. App. 634, 92 S.E. 25 (1917).
63. Id. at 636-37, 92 S.E. at 26.
64. Id.
65. 53 Ga. App. 663, 187 S.E. 116 (1936).
66. Id. at 663-64, 187 S.E. at 116-17.
67. Id. at 663, 187 S.E. at 116.
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immunity applicable because the parties had not obtained a divorce;
therefore, the actual marital relationship still existed."

One year after the Carmichael decision, the Georgia Supreme Court in
Eddleman v. Eddleman" reaffirmed the court of appeals' position that
although the Georgia Married Woman's Statutes did change the rights of
married women regarding their property rights, the statutes did nothing
to change the rights of spouses to sue each other in tort.70 The court
found that the Georgia Married Woman's Acts bestowed upon the wife
her own legal existence concerning property rights; therefore, the court
allowed the husband to maintain a bail-trover action against his wife in
order to recover from her a diamond ring he had previously loaned to
her.7

1

In the 1945 decision of Holman v. Holman,'7 the Georgia Court of Ap-
peals refused to allow plaintiff to maintain an action against her husband
for malicious prosecution even though the spouses had been separated for
at least two years.73 In this decision, however, the court relied not only on
the unity concept of husband and wife as it had previously done, but also
on the policy consideration of promoting marital peace and harmony.
There was arguably no domestic tranquility to protect because the parties
were separated; however, the court of appeals staunchly disagreed.75 Dis-
playing its strict adherence to the immunity doctrine, the court re-
sponded to this challenge by stating "[I1t is as much in the interest of
tranquil domestic relationships and unbroken homes to prevent obstruc-
tions to the reunion of separated spouses as it is to guard against separa-
tion in the first instance."7

Twelve years later, in 1956, the court of appeals held in Wallach v.
Wallach" that plaintiff could not maintain an action in tort against her
former husband for injuries arising out of his allegedly tortious negligent
driving.78 Although the supposed tortious behavior occurred during cover-
ture, the wife commenced suit after divorce. Relying on all of its prior
decisions in the area of interspousal tort immunity, the court drew an
analogy between suits to recover for antenuptial torts filed after marriage
and suits to recover for torts committed during coverture filed after di-

68. Id. at 664, 187 S.E. at 116-17.
69. 183 Ga. 766, 189 S.&. 833 (1937).
70. Id. at 771, 189 S.E. at 836.
71. Id.
72. 73 Ga. App. 204, 35 S.E.2d 923 (1945).
73. Id. at 206-07, 35 S.E.2d at 923-24.
74. Id. at 206, 35 S.E.2d at 923.
75. Id.
76. Id.
77. 94 Ga. App. 576, 95 S.E.2d 750 (1956).
78. Id. at 577, 95 S.E.2d at 751.
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vorce.7 The court stated that just as an antenuptial tort is extinguished
by subsequent marriage, divorce cannot create a cause of action that did
not previously exist.10

In 1978, the Georgia Court of Appeals expressed for the first time a
desire to abolish the immunity doctrine in Bradley v. Tenneco Oil Co.s'
The court, however, in giving deference to the supreme court's unbroken
adherence to the doctrine, refused to abrogate the rule.s2 The court ac-
cordingly denied the wife the right to a cause of action to sue her di-
vorced husband for slander and false arrest, both torts allegedly occurring
during the marriage.83 Although the court declined to abolish the immu-
nity rule, the court still reasoned that the discrimination caused by the
doctrine between married people and unmarried people far out-weighed
the policy consideration of preserving marital harmony.84 Noting that the
law should reflect changes in society, the court found the tort immunity
rule to be an outmoded doctrine since "'there are no longer any valid
reasons for adhering to our judicially created . . .rule.' ,s

The Georgia Court of Appeals' later decision in Williams v. Ray$s

marked a setback in the court's previously expressed desire to abrogate
the doctrine. In Williams, the court refused to allow a wrongful death
action to be brought against a surviving spouse, even though when one
spouse has died, there is neither marital harmony to preserve nor a likeli-
hood of fraud or collusiveness." Since neither of the two major policy
reasons given in support of the doctrine applied to the facts of Williams,
deference to the legislature seemed to play a significant role in the court's
decision to uphold interspousal tort immunity under the facts of
Williams."

As recently as 1981, the Supreme Court of Georgia in Robeson v. Inter-

79. Id.
80. Id. at 578, 95 S.E.2d at 751. The court's reasoning, however, seems to be internally

inconsistent for if divorce cannot create a cause of action that did not previously exist, then
how can marriage extinguish a cause of action that did exist?

81. 146 Ga. App. 161, 245 S.E.2d 862 (1978).
82. Id. at 166, 245 S.E.2d at 865.
83. Id. The wife was, however, allowed to sue her husband's employer Tenneco. See also

Garnto v. Henson, 88 Ga. App. 320, 76 S.E.2d 636 (1953) (interspousal tort immunity rule
did not bar the wife's suit against her husband's employer even though husband was driving
negligently).

84. 146 Ga. App. at 166, 245 S.E.2d at 865. The court found the doctrine to be discrimi-
natory since married people cannot recover for torts they could otherwise recover for if they
were single.

85. 146 Ga. App. at 166, 245 S.E.2d at 865 (quoting Bickford v. Nolen, 142 Ga. App. 256,
261, 235 S.E.2d 743, 747 (1977)).
86. 146 Ga. App. 333, 246 S.E.2d 387 (1978).
87. Id. at 333-34, 246 S.E.2d at 388-89.
88. Id. at 334, 246 S.E.2d at 389.
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national Indemnity Co.," emphatically reaffirmed the existence of the
common-law doctrine of interspousal tort immunity in Georgia. In Robe-
son, plaintiff-wife sued defendant-husband and his insurer to recover for
injuries she sustained in an automobile accident allegedly caused by de-
fendant's negligent driving. Although the car accident occurred prior to
the time plaintiff and defendant were married, plaintiff did not file suit
until after their subsequent marriage." In support of its decision to up-
hold interspousal tort immunity and, therefore, to bar plaintiff's suit, the
court initially pointed out, as had the court in prior interspousal immu-
nity cases in Georgia, that: first, the common-law fiction of unity still
existed in Georgia; second, the common law remains in force until legisla-
tively or judicially modified; and third, Georgia's Married Woman's Acts
did nothing to affect spouses' rights to sue each other in tort.9' The court
also reiterated the view, expressed earlier in Carmichael by the court of
appeals, that marriage extinguished existing premarital rights to sue in
tort."2

In response to plaintiff's argument that the doctrine violated her equal
protection rights, the court found that the doctrine was not unconstitu-
tional because it was rationally related to a legitimate state interest, the
preservation of peace and domestic tranquility.93 The supreme court spe-
cifically held that the doctrine violates no equal protection rights because
it applies equally to both husbands and wives." The court also pointed to
its desire to avoid collusive or fraudulent claims, especially when the de-
fendant does not deny his negligence.'5 The court finally observed that
not only do people rely on the existence of the immunity rule in Geor-
gia," but also that the legislature is better able than the courts to deter-
mine the viability of interspousal tort immunity. 7

89. 248 Ga. 306, 282 S.E.2d 896 (1981).

90. Id. at 306, 282 S.E.2d at 897.
91. Id. at 307, 282 S.E.2d at 897. The idea of common-law unity of husband and wife no

longer exists in Georgia because in 1983 the legislature deleted the language of O.C.G.A.
section 19-3-8 providing for merger of the wife's legal existence into the husband's.

92. 248 Ga. at 307, 282 S.E.2d at 897.
93. Id. at 307-08, 282 S.E.2d at 897-98. But see text accompanying notes 108-10.
94. 248 Ga. at 308, 282 S.E.2d at 897. As previously noted by the court of appeals in

Bradley, the issue is not whether the doctrine discriminates between husbands and wives,
but whether the doctrine discriminates between married and unmarried individuals.

95. 248 Ga. at 309, 282 S.E.2d at 899.

96. Id. at 309-10, 282 S.E.2d at 899.
97. Id.
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IV. RECENT DEVELOPMENTS IN THE INTERSPousAL TORT IMMUNITY RULE

Several recent developments in the doctrine of interspousal tort immu-
nity have occurred. First, as previously noted, the Georgia Legislature,
shortly after the Georgia Supreme Court's decision in Robeson, codified
the doctrine in its common-law form.98 Second, the supreme court, in
Harris v. Harris," construed the present statutory doctrine. As noted ear-
lier, the Harris decision also marked the first time the court judicially
modified the doctrine. Third, the Seventh Circuit's decision in Moran v.
Beyer,100 declaring Illinois' interspousal immunity statute to be unconsti-
tutional, is a significant development. Although not binding on Georgia,
the Seventh Circuit's holding in Moran is in direct contrast with the su-
preme court's decision in Robeson holding Georgia's interspousal immu-
nity rule to be constitutional.10'

A. Codification of Interspousal Tort Immunity

In 1983, the Georgia Legislature deleted the portion of the statute pro-
viding for the unity of husband and wife and substituted in its place stat-
utory language providing for interspousal tort immunity as it had previ-
ously existed before its codification. 1" The Georgia courts have long
pointed out that any change in the doctrine should come from the legisla-
ture; however, the codification of the doctrine in 1983 appears to mark
the first time the Georgia Legislature considered the viability of inter-
spousal tort immunity.

B. Harris v. Harris

In 1984, the supreme court, departing from its earlier strict adherence
to the immunity rule, held in Harris that the statute did not apply to bar
a suit by a wife against her estranged husband to recover for her injuries
resulting from her being struck by a car driven by her husband. In al-
lowing the suit, the court held that the immunity doctrine was inapplica-
ble since, although plaintiff and defendant were still formally married
when the suit was brought, the two had been separated for almost ten
years.103 Although the court noted that several attempts at reconciliation
were made over the years, the court appeared to rely more heavily on the

98. O.C.G.A. § 19-3-8 (Michie Supp. 1984). See supra notes 3-4 and accompanying text.
99. 252 Ga. 387, 313 S.E.2d 88 (1984).

100. 734 F.2d 1245 (7th Cir. 1984).
101. The court held in Robeson that interspousal tort immunity did not violate anyone's

equal protection rights or due process rights and was therefore constitutional. See infra text
accompanying notes 89-94.

102. O.C.G.A. § 19-3-8 (Michie Supp. 1984). See supra notes 3-4 and accompanying text.
103. 252 Ga. at 388, 313 S.E.2d at 90.
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husband's cohabiting with another woman intermittently throughout the
entire ten-year period. '

The court stated that because of the situation between the two spouses
neither of the two major policy reasons for applying the doctrine were
present 05 Due to the ten year separation period and the husband's co-
habiting with another woman, the court felt there was no marital har-
mony to preserve. Also, fraud or collusion between the estranged couple
was not deemed to be likely.'"

The supreme court, however, declined to hold in Harris that it was
abolishing interspousal tort immunity in Georgia.'" Although Harris is
significant for recognizing an exception to the immunity rule, there is
room for interpretation concerning exactly how far the exception may
extend.

C. Moran v. Beyer

In Moran, the Seventh Circuit Court of Appeals declared Illinois' inter-
spousal tort immunity statute unconstitutional because it violated the
equal protection rights of married individuals. In Moran, a wife sued her
husband to recover for allegedly intentional injuries inflicted upon her by
her husband during their marriage. Although the two were divorced when
she subsequently filed suit against him, Illinois' interspousal immunity
statute precluded a spouse from recovering from the other spouse for
torts committed against the one by the other during coverture.108 In so
doing, the court held that the statute was not rationally related to the
state's legitimate purpose of preserving marital harmony and preventing
collusive claims.1 "

The court in Moran, in support of its finding that the statute was un-
constitutional, stated that although promoting marital harmony is a per-
missible state interest, denying tort suits between spouses was not a ra-
tional way to accomplish this objective.110 The court also pointed out that
when the tortious acts were intentionally inflicted upon the spouse as
they were in Moran, there was little likelihood of collusion or fraud."'
Although preventing collusion is also a legitimate state objective, the

104. Id.
105. Id.
106. Id.
107. Id.
108. 734 F.2d at 1246.
109. Id. at 1247. Unlike the Seventh Circuit, the Georgia Supreme Court in Robeson

held that the immunity doctrine was rationally related to these legitimate interests. See
supra note 93 and accompanying text.

110. 734 F.2d at 1247.
111. Id.
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court held that fear of collusion is inappropriate when the suit arises from
the infliction of an intentional tort. The statute, therefore, was not ration-
ally related to either policy reason given by the state in support for its
existence.1 12

V. ANALYSIs

The rationale of the Harris decision, when compared with the historical
treatment of the doctrine of interspousal tort immunity in Georgia, pro-
vides the Georgia courts with a more flexible theoretical basis for applica-
tion of the doctrine. Several questions arise concerning how far the rea-
soning in Harris can be expanded to create exceptions to the doctrine
when it is applied to varying fact situations. First, there'is the question of
how much discretion the court should have to create exceptions after the
codification of the doctrine in 1983.113 Second, the supreme court's rea-
soning in Harris differs from that of prior Georgia decisions 11

4 in that the
court necessarily recognized that a cause of action, as opposed to a right
of action, can arise between spouses for a personal tort committed during
the marriage relationship. This raises the distinct possibility that the doc-
trine may not be applied in the future in situations similar to those in
which it has been applied in the past. Third, the two policy reasons set
out in Robeson v. International Indemnity Co.115 are established in the
Harris decision as the touchstone for application of the doctrine"O With
the standard set, the next logical question is in what factual context will
these policy reasons be held to exist?

Even when the policy reasons of the interspousal immunity doctrine
enunciated in Harris exist, the Seventh Circuit Court of Appeals' decision
in Moran casts doubt upon the doctrine's ability to pass constitutional
muster.117 The Seventh Circuit decision is not binding precedent on the
Eleventh Circuit. This decision is significant, however, because it does re-
present a constitutional analysis different than that of the Georgia courts,
and it may indicate the type of analysis that the Eleventh Circuit might
use if confronted with the question of the constitutionality of Georgia
Code section 19-3-8.11 8

112. Id.
113. O.C.G.A. § 19-3-8 (Michie Supp. 1984).
114. See, e.g., Wailach v. WaUach, 94 Ga. App. 576, 577, 95 S.E.2d 750, 751 (1956) (a tort

committed by one spouse against the person of the other gives rise to no cause of action);
Wright v. Wright, 85 Ga. App. 721, 723, 70 S.E.2d 152, 154 (1952) (one spouse has no right
of action against the other for a personal tort).

115. 248 Ga. 306, 282 S.E.2d 896 (1981).
116. 252 Ga. at 388, 313 S'E.2d at 89.
117. 734 F.2d at 1247-48.
118. O.C.G.A. § 19-3-8 (Michie Supp. 1984).
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A. The Scope of Judicial Discretion in Interpreting Official Code of
Georgia Annotated section 19-3-8

The Georgia courts have consistently deferred to the legislature as the
appropriate body to modify or abrogate the common-law doctrine of in-
terspousal tort immunity11' and have refused to bow to the argument that
"[t]he rule, having been judicially created, can be judicially abrogated."''1 0

The reason for deferring to the legislature to create any change in the
doctrine would seem to be much stronger since the codification of the
doctrine in 1983.121 Recent case development, however, shows this has not
been the case.1 22

The initial interpretation of section 19-,3-8 by the supreme court in
Harris deviated from the course of previous decisions in which, although
the husband and wife were separated at the time of the incident com-
plained of, the courts held that the relation of husband and wife existed
and the doctrine should apply.1 3 By promulgating this incipient erosion
of the previously impregnable barrier of interspousal immunity, the court
effectively stated that the statute does vest the courts with some discre-
tion to determine when the doctrine does and does not apply. With the
Harris decision as background, a closer examination of the statute may be
instructive on how the legislature may have intended the statute to be
interpreted and how the Georgia courts might interpret it in the future.

Under one analysis, the court's holding in Harris can be explained if
section 19-3-8 is read as an expression of the legislature's intent to retain
the common-law doctrine of interspousal immunity,12 4 while at the same

119. In Robeson, 248 Ga. at 310, 282 S.E.2d at 899, the supreme court stated that people
have come to rely upon the doctrine, and that the legislature possesses the better resources
as a fact-finding body for determining the viability of the various policy considerations.
Such expressions of public policy should come from the legislature. Id. In Eddleman v. Ed-
dleman, 183 Ga. 766, 189 S.E.2d 833 (1937), the supreme court stated that the rule should
prevail

until such time as the legislature shall deem it wise and prudent to open up a field
for marring or disturbing the tranquility of family relations ... by dragging into
court for judicial investigation ... matters of no serious moment, which, if per-
mitted to slumber in the home closet, would silently be forgiven or forgotten.

Id. at 768, 189 S.E. at 834.
120. Bradley, 146 Ga. App. at 165, 245 S.E.2d at 865.
121. O.C.G.A. § 19-3-8 (Michie Supp. 1984).
122. See supra text accompanying notes 3-4.
123. Eddleman v. Eddleman, 183 Ga. 766, 189 S.E. 833 (1937); Holman v. Holman, 73

Ga. App. 205, 35 S.E.2d 923 (1945).
124. If the legislature had not replaced GA. CODE ANN. § 53-501 (Harrison 1982) with

O.C.G.A. § 19-3-8 (Michie 1982 & Supp. 1984), then the courts may have interpreted this as
an intention to discard the doctrine, since GA CoDE ANN. § 53-501 had been previously
interpreted as supporting the doctrine of interspousal tort immunity. Wright v. Wright, 85
Ga. App. 721, 723, 70 S.E.2d 152, 154 (1952); see also Bradley v. Tenneco Oil Co., 146 Ga.
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time conforming Georgia's statutory language to the constitutional dic-
tates of Orr v. Orr. 1 5 Under this analysis, the courts would have essen-
tially the same discretion in interpreting section 19-3-8 as they would
have in interpreting the common-law doctrine of interspousal tort immu-
nity before codification. One argument in support of this analysis is that
it would allow the court to draw upon its full range of experience in de-
veloping the common law to meet the exigencies of the case at hand.

There is an alternative analysis that would also explain the supreme
court's application and interpretation of section 19-3-8 in Harris. Under
this analysis, since the legislature codified the doctrine as it existed im-
mediately prior to July 1, 1983,126 and since Robeson was the last defini-
tive statement of that doctrine by the supreme court before the effective
date of the statute, then the statute could be interpreted as codifying
interspousal tort immunity as expressed in Robeson. The opinion in Har-
ris lends credence to this analysis when it states that the decision is "con-
sistent with the principles reviewed in Robeson.''12 7 This would be a more
restrictive reading of the statute than the previously discussed analysis. It
would, however, allow the courts the discretion to decide when the two
policy reasons for interspousal immunity as expressed in Robeson,"8 do,
or, as in the case of Harris, do not exist. This interpretation of the statute
would allow the development of further exceptions to the doctrine, as
long as the legal foundation upon which the exception is built conforms
to the policy reason analysis used in Robeson.

The supreme court, by virtue of its decision rendered in Harris, has
interpreted the statute as allowing some judicial discretion in interpreting
and applying the doctrine. Until a case arises presenting the question to
the court, it will not be known which of the two theories of legislative
interpretation discussed above the court has adopted. Under either analy-
sis, the legislature has clearly expressed an intent that the doctrine is to
continue,1 29 and, that absent a declaration of the statute's unconstitution-

App. 161, 164, 245 S.E.2d 862, 864 (1978).
125. 440 U.S. 268 (1979) (holding gender-based classifications invalid when gender-neu-

tral classifications serve the legislative purpose equally well). The year after the Orr decision
was handed down, the Georgia Legislature amended much of Georgia's statutory language to
conform to the new constitutional standards. GA. CODE ANN. § 53-501 (Harrison 1982) was
one of the sections that was not changed initially to conform to the Orr decision. The
amendment purported to bring the rights and liabilities of both genders into line with the
Orr decision, but no amendment was made to section 53-501. 1979 Ga. Laws 466, 469.

126. O.C.G.A. § 19-3-8 (Michie Supp. 1984).
127. 252 Ga. at 388, 313 S.E.2d at 90.
128. 248 Ga. at 307-08, 282 S.E.2d at 897-98.
129. O.C.G.A. § 19-3-8 (Michie Supp. 1984) (providing that the doctrine shall "continue

to exist on and after July 1, 1983" Id.).
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ality,'" judicial abrogation of the doctrine has been foreclosed. The ques-
tion now facing lawyers and judges in Georgia is not whether the doctrine
will continue to exist but in what form will it exist.

B. A New Legal Theory Emerges

The supreme court deviated from the traditional theory used in inter-
spousal tort immunity cases in Harris when it recognized that a cause of
action for a personal tort could arise between spouses. The recognition
that a cause of action arose was a preliminary step in theory to the con-
clusion that the plaintiff-wife had a right of action against defendant-
husband. The distinction emphasized here is more than a pedantical play
with words. Rather, it represents a marked departure from previous Geor-
gia decisions that refused to recognize the accrual of a cause of action in
analogous situations.8 1 This recognition of a cause of action provides the
theoretical framework upon which other exceptions to the doctrine can be
built.

The court of appeals specifically refused to recognize the accrual of a
cause of action between spouses in Wallach v. Wallach.132 The court re-
jected the appellant's argument that, while "a cause of action may arise
in favor of one spouse against the other during coverture... the right of
action is suspended and that once the parties become divorced the right
of action comes into being on the already existing cause of action."18  In-
stead, the court adhered to the common-law fiction of the unity of hus-
band and wife as codified in then section 53-501 of the Georgia Code.,"
The result of the application of this fiction is that the wife is not a person
upon whom the husband could commit a tort that would give rise to a
cause of action.'" To hold otherwise would be tantamount to one suing
himself. In the more recent decision of Bradley v. Tenneco Oil Co.,1 38 the
court of appeals again felt bound by stare decisis and grudgingly adhered
to the common-law fiction.13 7

Since the legislature repealed the statute merging the legal existence of

130. See infra text accompanying notes 116-18.
131. See, e.g., Bradley v. Tenneco Oil Co., 146 Ga. App. 161, 245 S.E.2d 862 (1978);

Holman v. Holman, 73 Ga. App. 205, 35 S.E.2d 923 (1945).
132. 94 Ga. App. 576, 95 S.E.2d 750 (1956). See supra text accompanying notes 116-18

for a discussion of the facts of Wallach.
133. 94 Ga. App. at 577, 95 S.E.2d at 751.
134. GA. CoDS ANN. § 53-501 (Harrison 1982) (repealed 1983).
135. 94 Ga. App. at 577, 95 S.E.2d at 751.
136. 146 Ga. App. 161, 245 S.E.2d 862 (1978).
137. Id. at 166, 245 S.E.2d at 865. The two policy reasons the court mentioned

were: (1) the belief that abrogation of interspousal tort immunity would foster marital dis-
harmony and disunity; and (2) the justifiable fear of collusive or friendly lawsuits between
spouses. Id.
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husband and wife, 18 the supreme court in Harris did not use this fiction
to deny the accrual of a cause of action. Instead, the cause of action was
impliedly recognized, and the right of action was made contingent upon
the applicability of the two policy reasons for the doctrine. " An applica-
tion of this theory to varying fact patterns may result in a more substan-
tial erosion of interspousal tort immunity than the brief opinion in Harris
might indicate at first glance.

A logical extension of this theory would be that antenuptial torts
should give rise to a cause of action and that the right of action would be
suspended until the policy reasons for immunity no longer exist. This
theory, however, is contrary to the court of appeals holding in Taylor v.
Vezzani,140 that antenuptial torts are extinguished upon marriage, but it
is consistent with the supreme court's reasoning in Harris. The sus-
pended right of action theory has been applied successfully in other
states.

The Florida Supreme Court applied the suspended right of action the-
ory in Gaston v. Pittman.'41 In that case, the plaintiff-wife initiated a
wrongful death action for the death of her minor child, allegedly caused
by the defendant-husband's negligence. Plaintiff and defendant were
married after the incident complained of, and plaintiff filed suit after
their subsequent divorce.142 Plaintiffs complaint was dismissed on the
ground that her cause of action had been extinguished, as a result of the
application of the common-law theory of the unity of husband and wife,
upon her marriage to defendant. 143

Plaintiff set forth essentially the same argument as the appellant in
Wallach.14" She argued that her cause of action, her substantive right,
vested and should remain unaffected by her subsequent marriage to de-
fendant. Plaintiff proceeded to argue a distinction that her right of ac-
tion, a "procedural right," was merely "abated or suspended" during cov-
erture and was "revived" by her subsequent divorce from defendant.1

4
6

The trial judge concluded, as did the Georgia Court of Appeals in Wal-
lach," that the cause of action was extinguished upon marriage and re-
sulted in a permanent bar to plaintiffs claim.117

On appeal, the Florida Supreme Court stated that all the traditional

138. 1983 Ga. Laws 1309.
139. 252 Ga. at 388, 313 S.E.2d at 89.
140. 109 Ga. App. 167, 135 S.E.2d 522 (1964).
141. 224 So. 2d 326 (Fla. 1969).
142. Id. at 326.
143. Id.
144. See supra text accompanying note 116.
145. 224 So. 2d at 326.
146. 94 Ga. App. at 577, 95 S.E.2d at 751.
147. 224 So. 2d at 326.
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reasons for applying interspousal tort immunity, such as the fear of
friendly or collusive suits and the fear that allowing such actions would
cause marital discord and divorce did not exist in an action for an ante-
nuptial tort by a divorced spouse.1 4 8 The court concluded that since
"married women have been relieved of their common-law disabilities and
the common-law fiction of the identity of the husband and wife, no longer
obtains in this state,"" the "inevitable" conclusion is that an application
of the rule of interspousal tort immunity would go against the equal pro-
tection and due process clauses of the state and federal constitutions. 15°

The court summarized its holding by stating that once a woman becomes
"vested" with a cause of action against a tortfeasor, her subsequent mar-
riage to the tortfeasor does not extinguish the cause of action.15' Rather,
her right of action is merely abated for the duration of the marriage. The
doctrine of interspousal tort immunity is viewed as a 'procedural bar' that
is lifted upon divorce.15"

The theory developed in Gaston readily fits onto the legal foundation
laid by the court in Harris and section 19-3-8." The principal reason for
the Georgia Court of Appeals' rejection of the suspended right of action
theory in Wallach was the predominance of the comnon-law fiction of
the unity of husband and wife.1" This fiction, however, did not factor
into the supreme court's decision in Harris. Also, the supreme court indi-
cated in Harris that the bar of interspousal tort immunity would not ap-
ply when the two policy reasons for it do not exist.'" Unless the Georgia
Supreme Court concludes that allowing suits such as the one in Gaston
would foster marital disharmony or encourage collusive or friendly suits,
then the theory set forth in Harris would justify an exception to the in-
terspousal tort immunity doctrine in an action commenced after divorce
for an antenuptial tort. The road to recovery has been built, it needs only
to be officially opened by the courts.

The discontinued use of the unity fiction makes possible another argu-
ment that the doctrine of immunity should not always bar an action
brought during marriage for an antenuptial tort. Since the wife's legal
civil existence is no longer merged in the husband's, then a person's right
of action for a personal tort should not be extinguished solely because of
subsequent marriage to the tortfeasor. If the plaintiff-spouse had brought

148. Id. at 328.
149. Id.
150. Id.
151. Id. at 328-29.
152. Id.
153. O.C.G.A. § 19-3-8 (Michie Supp. 1984).
154. 94 Ga. App. at 577, 95 S.E.2d at 751.
155. 252 Ga. at 388, 313 S.E.2d at 88-89.
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suit before marriage to the defendant-spouse, then there would be no im-
pediment to the claim. The question of whether or not interspousal tort
immunity should apply in the case of an antenuptial tort to abate the
right of action during marriage should be determined by the Harris policy
considerations standard.

The argument can be extended that interspousal tort immunity should
not bar suit on an antenuptial tort, even though the parties are married
and not separated. This was the issue addressed by the Tennessee Su-
preme Court in Childress v. Childress.15 The court noted that there was
no legal impediment to plaintiff if suit had been brought immediately af-
ter the incident complained of and before marriage. If suit had been filed
at that time and a judgment obtained, then the subsequent marriage
would not have extinguished the judgment. 67 The court went on to rea-
son that since a right of action is a property right, then under the Ten-
nessee Married Women's Emancipation Act,' " the subsequent marriage
of a woman should not take away the property right in a cause of action
anymore than it would extinguish a promissory note or other contractual
indebtedness.159 Essentially the same reasoning as used in Childress could
be applied to Georgia law.

The Tennessee Supreme Court did provide one caveat in its decision.
The court held that there were some tort actions, such as an action for
seduction or breach of a contract to marry, in which a subsequent mar-
riage "could be said to effect at least an implied, if not an express, release
of the tort claim." ' Under Georgia law, there would be some tort claims
in which application of the Harris policy standard test would require ap-
plication of interspousal immunity. Under the Harris policy standard ap-
proach, however, immunity should not be applied solely because of the
subsequent marriage of the two parties.

C. Application and Analysis of the Harris Policy Standard

The standard for application of the immunity doctrine that can be de-
rived from Harris is whether or not the two policy considerations, preven-
tion of fraud and the preservation of marital harmony, exist under a

156. 569 S.W. 2d 816 (Tenn. 1978) (The Plaintiff-wife was injured five months prior to
marriage to defendant. The Plaintiff-wife filed suit seven and one-half months after mar-
riage to defendant.)

157. Id. at 818.
158. T.C.A. § 36-3-504 (Michie 1984) provides in relevant part that "marriage shall not

impose any disability or incapacity on a woman as to the ownership, acquisition, or disposi-
tion of property of any sort." Id.

159. 569 S.W.2d at 818.
160, Id.
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given fact situation.' 61 The dissent in Harris emphasized that the major-
ity's test is a nebulous concept and that application of it presents no easy
task. 1 2 The question then is when should these policy considerations re-
quire application of the doctrine and what should be the relative merits
of those considerations?

Georgia has consistently applied the doctrine of interspousal tort im-
munity in wrongful death actions.'" In Williams v. Ray,'" the court ap-
plied the doctrine when the administrator of the deceased wife's estate
sued defendant-husband for wrongful death of the wife.' es The doctrine
was applied against the administrator in this case because Georgia's
Wrongful Death Statute'" has been interpreted as providing a form of
action that is derivative. Since the deceased wife would be unable to sue
defendant-husband if she were alive, then the administrator of the wife's
estate is also barred from bringing suit.'67 In this case, the public policy
reason of preserving marital harmony seems to be sorely lacking.

The public policy behind application of interspousal immunity in the
wrongful death context, however, was held by the supreme court in Jones
v. Swett'" to be the more general purpose of preserving family tranquil-
ity.'6 ' Although the policy of preserving marital harmony by preventing
the administrator of the wife's estate from suing for wrongful death
would not be furthered, the more general purpose of preserving family
tranquility might still be served. The court in Jones, however, was faced
with a suit brought by defendant's stepchildren for the wrongful death of
defendant's wife, plaintiffs' mother, and this case should not be disposi-
tive of whether the preservation of marital harmony or family tranquility
should be the controlling consideration behind application of interspousal
immunity. If marital harmony, narrowly construed, is the controlling con-
sideration, then the argument can be made that interspousal tort immu-
nity should not be applied in the wrongful death context.

The Florida Supreme Court accepted this argument when it recently
rejected the application of interspousal tort immunity to a wrongful death

161. 252 Ga. at 388, 313 S.E.2d at 89.
162. Id. at 389, 313 S.E.2d at 90 (Weltner, J., dissenting). The dissent questioned

whether the result would be the same if the parties had been separated only one year in-
stead of ten, or if they were separated only for one day. Id.

163. See, e.g., Jones v. Swett, 244 Ga. 715, 261 S.E.2d 610 (1979); Williams v. Ray, 146
Ga. App. 333, 246 S.E.2d 387 (1978).

164. 146 Ga. App. 333, 246 S.E.2d 387 (1978).
165. The court of appeals affirmed the granting of the motion to dismiss based on inter-

spousal tort immunity. Id. at 333, 246 S.E.2d at 388.
166. O.C.G.A. § 51-4-5 (Michie 1982).
167. 146 Ga. App. at 333, 246 S.E.2d at 388.
168. 244 Ga. 715, 261 S.E.2d 610 (1979).
169. Id. at 717, 261 S.E.2d at 612.
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action in Dressler v. Tubbs.1 70 In Dressier, the wife's estate was suing the
husband's estate after the husband and wife were killed in a plane crash
in which the deceased husband was the pilot. The court concluded that
there was no marital harmony to preserve, so the doctrine should not bar
recovery.171 In contrast to Georgia, Florida does not interpret its wrongful
death statute as derivative, but as creating an entirely new and indepen-
dent cause of action. In Florida, therefore, there are less theoretical
problems to overcome than in Georgia. In both states, however, the disa-
bility imposed upon the wife or husband by the doctrine is considered
personal17' and does not adhere to the tort itself. 17

Whether the administrator's action is based on an independent right
legislatively created, or is construed as derivative of the deceased spouse's
right of action would not effect, however, how much marital harmony
would or would not be disturbed'by the bringing of a wrongful death ac-
tion. Even though the Harris policy standard might not require the appli-
cation of interspousal immunity in wrongful death actions, the Georgia
courts might not follow the direction taken in Dressler because the doc-
trine of interspousal tort immunity has become a part of the wrongful
death statute through judicial interpretation and is properly left to the
legislature to change.174

When the doctrine of interspousal tort immunity is applied only as re-
quired by the Harris policy standard, then it is very doubtful whether the
doctrine should be applied in the case of an intentional tort. Historically,
Georgia has been reluctant to create an exception in such situations. 7S

The weakness of the marital harmony consideration in the intentional
tort context is exemplified in the Maryland case of Lusby v. Lusby.'7

The Maryland court reversed the application of interspousal immunity in
an action brought by a wife who was "carnally [known] against her will"
by her husband and two other men.17 7 The court pointed out that in an
action for an intentional tort, there was no reason to believe that marital
harmony would be disrupted, "'since the conduct leading to the action
has already caused the disruptions.' ,,178 Also, if civil suits were not al-

170. 435 So. 2d 792 (Fla. 1983).
171. Id. at 794.
172. Garnto v. Hensen, 88 Ga. App. 320, 323, 76 S.E.2d 636, 638 (1953).
173. 435 So. 2d at 793.
174. Walker v. Walker, 122 Ga. App. 545, 546, 178 S.E.2d 46, 46-47 (1970).
175. Holman v. Holman, 73 Ga. App. 205, 35 S.E.2d 923 (1945) (doctrine applied in a

malicious prosecution case); Bradley v. Tenneco Oil Co., 146 Ga. App. 161, 245 S.E.2d 862
(1978) (doctrine applied in action for slander and false arrest).

176. 283 Md. 334, 390 A.2d 77 (1978).
177. Id. at 336, 390 A.2d at 77.
178. Id. at 350, 390 A.2d at 85 (quoting McCurdy, Personal Injury Torts Between

Spouses, 4 VmL. L Ray. 303 (1959)).
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lowed, then the result might be more marital discord because the only
'remedy' would be in the divorce or criminal courts.'79 The court dis-
pensed with the marital discord argument by stating that, "'[a]fter dis-
cord, suspicion and distrust have entered the home, it is idle to say that
one of the parties shall not be allowed to sue the other because of fear of
bringing in what is already there.' "180 The court concluded that there was
no marital harmony to be preserved and held the doctrine inapplicable.181

This examination of the wrongful death and intentional tort situations
raises the question of how strong are Georgia's policy considerations of
preventing the disruption of marital harmony and preventing fraudulent
or collusive suits. The court of appeals has gone so far as to state that
part of the purpose of the doctrine was to prevent obstructions to the
reunion of broken homes. 15 This consideration would seem to be weak-
ened by the subsequent adoption of 'no-fault' divorce laws in Georgia'"
The public policy in encouraging reconciliations would appear to be
weakened considerably by the Harris decision. Not only was it possible
that plaintiff-wife and defendant-husband might attempt reconciliation,
in fact, they had made some attempts at reconciliation over the years.'
This takes some of the conviction out of the courts' stated purpose of
encouraging reconciliations, a component part of the public policy of pre-
serving marital harmony.

The disruption of marital harmony consideration is also inconsistent
with the courts' statements that, even though the immunity doctrine is
applied, the plaintiff still has relief in the divorce and criminal courts.ls 5

The Michigan Supreme Court emphasized this inconsistency when it
stated in Mosier v. Carney'" that it would not comment upon the

ludicrous juxtaposition of the argument that interspousal torts should
not be permitted because of their potential for disruption of marital har-
mony with the helpful hint that, while one.., should not be permitted
to disrupt the marriage relationship by suing for damages, he [or she)
may nonetheless achieve redress by means of divorce.1 7

The court went on to point out that the suggestion that alimony would be

179. 283 Md. at 350, 390 A.2d at 85.
180. Id. at 357, 390 A.2d at 88 (quoting Gregg v. Gregg, 199 Md. 662, 667, 87 A.2d 581,

583 (1952)).
181. 283 Md. at 358, 390 A.2d at 88.
182. Holman, 73 Ga. App. at 206, 35 S.E.2d at 923.
183. O.C.G.A. § 19-5-3(13) (Michie 1982).
184. 252 Ga. at 388, 313 S.E.2d at 89.
185. See Heyman v. Heyman, 19 Ga. App. 634, 639, 92 S.E. 25, 27 (1917); Eddleman v.

Eddleman, 183 Ga. 766, 768, 189 S.E. 833, 834 (1937).
186. 376 Mich. 532, 138 N.W.2d 343 (1965).
187. Id. at 546, 138 N.W.2d at 345-46.
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a form of compensation is "legally faulty" because alimony is a means of
discharging an obligation of support.'"

The second reason for applying interspousal tort immunity is the fear
of friendly or collusive lawsuits. Part of that fear is based upon the pre-
sumption that if the defendant-spouse were covered by liability insurance
then he or she would have no real interest in vigorously defending the
suit "since the husband and wife live from the same purse."'18 9 On the
other hand, there is the argument that suits between spouses should be
allowed because insurance will cover the judgment in most instances. 19

Judge Hall, while discussing liability insurance in the context of in-
trafamily immunity in general, stated that it would be "intellectually dis-
honest" to ignore the presence of liability insurance when arguing the rel-
ative merits of intrafamily immunity."' "Realistically, [such suits] would
rarely, if ever, be brought unless there [was] insurance."'" The one as-
pect of liability insurance that is often overlooked in the interspousal im-
munity controversy, however, is the pervasive use of household or family
exclusion clauses by the insurance industry.'" 8 When the court does cre-
ate an exception to interspousal tort immunity, then arguably the appli-
cation of a family exclusion clause would be against public policy. On the
other hand, decisions that partially base the fraud and collusion consider-
ation on the existence of liability insurance lose some of their persuasive-
ness in light of the prevalence of family exclusion clauses.

Another weakness in the fraud and collusion justification for immunity
is that it displays a distrust in our jury system.'" As courts in other
states have pointed out, the issue of a frivolous or fraudulent suit should
be a question for the jury.' 9" A California court commented that "[i]t
would be a sad commentary on the law if we were to admit that the judi-
cial processes are so ineffective that we must deny relief to a person oth-
erwise entitled simply because in some future case a litigant may be
guilty of fraud or collusion."" In considering the question of whether an
action is fraudulent or collusive, the factfinder would be justified in tak-

188. Id. at 546, 138 N.W.2d at 346.
189. Robeson, 248 Ga. at 309, 282 S.E.2d at 899.
190. Id. at 310, 282 S.E.2d at 899 (Smith, J., dissenting).
191. Eschen v. Rooney, 127 Ga. App. 719, 727, 194 S.E.2d 589, 593 (1972) (Hall, J., con-

curring specially).
192. Id.
193. See, e.g., Allstate Ins. Co. v. Skinner, 150 Ga. App. 106, 257 S.E.2d 4 (1979); see

also Comment, Family Exclusion Clauses: Whatever Happened to the Abrogation of In-
trafamily Immunity?, 21 SAN DIEGO L. REv. 41 (1984).

194. Robeson, 248 Ga. at 311, 282 S.E.2d at 899 (Smith, J., dissenting).
195. Mosier, 376 Mich. at 549, 138 N.W.2d at 345.
196. Klein v. Klein, 58 Cal. 2d 692, 696, 26 Cal. Rptr. 2d 102, 105, 376 P.2d 70, 73 (Cal.

1962).
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ing into account the fact that the act complained of occurred during
marriage.1'7

D. Constitutional Scrutiny of Interspousal Tort Immunity and the
Harris Policy Standard

The court of appeals in Hubbard v. RuMf98 held that it was necessary
that a wife be able to bring an action for negligent injury to her property
so that she might not be. denied equal protection of the law "respecting
her separate estate." 1" When applying interspousal tort immunity to per-
sonal torts, however, the Georgia Supreme Court has concluded that no
federal equal protection problem exists since the doctrine applies equally
to husbands as well as wives.'" The recent decision of the Seventh Cir-
cuit Court of Appeals, Moran v. Beyer, 01 casts some doubt upon whether
the Georgia and federal courts will continue to give cursory dismissal to
equal protection claims. The decision in Moran, while only persuasive au-
thority in Georgia and the Eleventh Circuit, does give some indication of
the direction the Eleventh Circuit might take if it were confronted with
the constitutionality of Georgia's interspousal tort immunity rule. The
decision in Moran is of significance in Georgia primarily for two reasons.
First, in contrast to the court in Robeson," the court in Moran con-
cluded that the classification created by interspousal tort immunity was
not between husbands and wives, but between married and unmarried
persons.'" Second, the same policy considerations set forth by Illinois'"
in support of its interspousal tort immunity statute'20 are the same policy
considerations which comprise the Harris policy standard, the preserva-
tion of marital harmony and the prevention of fraud and collusion. With
these similarities in mind, the, question remains whether the holding in
Moran could support an argument that section 19-3-8 also violates fed-
eral equal protection.

The court in Moran placed the discussion of the relative merits of the
state's purposes behind the statute in the context of intentional torts,'

197. Mosier, 376 Mich. at 549, 138 N.W.2d at 345.
198. 97 Ga. App. 251, 103 S.E.2d 134 (1958).
199. Id. at 255, 103 S.E.2d at 137.
200. Robeson, 248 Ga. at 308, 282 S.E.2d at 897 (citing Locklair v. Locklair, 256 F. Supp.

530 (D.S.C. 1966)); Harris, 252 Ga. at 388, 313 S.E.2d at 89 (citing Robeson as dispositive of
the constitutional issue).

201. 734 F.2d 1245 (7th Cir. 1984).
202. See supra text accompanying notes 121.
203. 734 F.2d at 1247.
204. These considerations were the preservation of marital harmony and the prevention

of fraud and collusion. Id.
205. I.. REv. STAT. ch. 40, § 1001 (1980) (amended by 1981 Ill. Laws 3200).
206. 734 F.2d at 1247.
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and the case itself arose on charges of assault and battery and intentional
infliction of emotional distress." The court, however, did not expressly
limit the application of its holding to intentional torts. By placing the
holding in language susceptible to different interpretations, the court pro-
vided support for the argument that the doctrine of interspousal tort im-
munity should not be applied in any case in which the means of the rule,
barring suit between spouses, is not rationally related to the. rule's pur-
pose of preserving marital harmony and preventing fraud and collusion. A
selective application of interspousal tort immunity could, therefore, avert
any claims of denial of equal protection.

VT. CONCLUSION

The Georgia Supreme Court in Harris developed a reasoned approach
in which the doctrine of interspousal tort immunity can be transformed.
from a rule that is automatically applied to worthy as well as baseless
claims, to a rule that is grounded in the realities of human conduct, and
that is applied only when the reasons for the rule exist. There are in-
stances when the threat of fraud or collusion is so great that application
of the rule is required. There may be other instances in which the threat
of fraud, combined with the interest in preserving marital harmony, man-
date application of the rule. This latter situation would be a rare occur-
rence because the existence of fraud in a suit between spouses seems al-
most mutually exclusive of any threat to marital harmony. The public
policy of preserving marital harmony appears to be considerably weak-
ened by the treatment of that consideration in Harris and the adpptibn of
'no-fault' divorce in this state. In its weakened state, the interest.in pre-
serving marital harmony alone, without any threat of fraud or collusion,
appears insufficient to block a plaintiff's cause of action.

Whether or not the supreme court will utilize the theory developed in
Harris to create new exceptions to interspousal tort immunity remains to
be seen. Given the history of interspousal tort-immunity in this state,
however, and the fact that the doctrine was codified in 1983, whatever
expansion in exceptions occurs probably will not, and should not, lead to
a total abrogation of the doctrine. Proper application of the Harris policy
standard can prevent any equal protection problem with the Georgia cod-
ification of interspousal tort immunity such as that encountered by the
Illinois statute in Moran. The court in Harris indicated that it will look
beyond the marital veil when the facts of the case at hand show that
application of interspousal tort immunity will not further the policy rea-
sons behind the doctrine. In short, the Harris policy standard is a new

207. Id. at 1245.
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formula for carrying out the dictates of an old maxim, cessante ratione
legis, cessat et ipsa lex.108

CHARLES E. Cox, JR.
CHERI D. McLEOD

208. The reason of the law ceasing, the law itself also ceases.


