
Can Georgia's Rape Shield Statute
Withstand a Constitutional Challenge?

I. INTRODUCTION

[N]o evil habitude of humanity so depraves the nature, so deadens the
moral sense, and obliterates the distinctions between right and wrong, as
common, licentious indulgence. Particularly is this true of women, the
citadel of whose character is virtue; when that is lost, all is gone; her love
of justice, sense of character, and regard for truth.'

Traditionally, courts have admitted evidence of a prosecutrix's prior
sexual behavior in rape trials.2 Prior to the 1970s, there were two com-
monly-held beliefs concerning promiscuous women. First, a promiscuous
woman was considered untruthful and more likely to lie about a rape
charge than a chaste woman. Second, it was believed that since a promis-
cuous woman had previously consented to sexual intercourse with a man
who was not her husband, then it was more likely that she consented to
such an act with her accused rapist.8 In rape trials, defense attorneys
were allowed to extensively question rape victims about their past sexual
conduct.4 As a result, the prosecutrix's morals were put on trial along
with the accused rapist.5

Sexual relations outside of marriage are no longer considered "abnor-
mal, immoral, and reprehensible"' and are now viewed with increasing
leniency.7 The belief that a woman's chastity is relevant to the question

1. Camp v. State, 3 Ga. 417, 422 (1847).
2. LA J. WIGMORK, EVIENCE § 62 (Tiller's rev. ed. 1983). See Berger, Man's Trial, Wo-

man's Tribulation: Rape Cases in the Courtroom, 77 COLUML L. REv. 1, 15 (1977); Com-
ment, The Rape Victim: A Victim of Society and the Law, 11 WuAarrrz LJ. 36, 39
(1974); Note, The Constitutionality of North Carolina's Rape Shield Law-State v. Fort-
ney, 17 WAKE FoRES L REv. 781, 781 (1981).

3. See generally J. WIGMORE, supra note 2, § 62. See also Camp v. State, 3 Ga. 417, 421
(1847). In Camp, the court denied the applicability of the unchaste, therefore, untruthful
rationale in nonrape cases.

4. See Berger, supra note 2, at 12-15.
5. See Ordover, Admissibility of Patterns of Similar Sexual Conduct: The Unla-

mented Death of Character for Chastity, 63 CORNEL L. REv. 90, 108-09 (1977).
6. See id. at 96; see also Note, supra note 2, at 783.
7. See generally M. Hurr, SEXUAL BEHAVIOR IN THE 1970's (1974).
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of whether she was raped has been discredited.8 As a reflection of this
change in the moral climate, a majority of states have enacted rape shield
statutes.9 Through the enactment of these statutes, state legislatures at-
tempt to strike a balance between relevance and prejudice in admitting
evidence of the prosecutrix's past sexual behavior. This balance is diffi-
cult, perhaps impossible, to strike because of the competing interests on
each side. On one side, the sixth amendment guarantees the defendant
the right to confront witnesses against him.10 On the other side, the pros-
ecution has an interest in protecting rape victims from intimidation in
order to encourage prosecution of rape cases, and the prosecutrix has an
interest in protecting her reputation.

In 1976, the Georgia legislature, following the majority of states,1 en-
acted a rape shield statute codified as Official Code of Georgia Annotated
section 24-2-3.12 Neither the Georgia Supreme Court nor the Georgia
Court of Appeals has yet examined the constitutionality of the statute.13

The constitutionality of the Georgia statute will depend on how the Geor-
gia courts construe the statute to balance a defendant's sixth amendment
rights against a prosecutrix's right of privacy and the state's interest in
encouraging rape prosecutions.

II. HISTORY OF RAPE LAW IN GEORGIA

A. Admissibility of Character Evidence Prior to the Rape Shield
Statute

Prior to the passage of the Georgia Rape Shield Statute in 1976, evi-
dence of a prosecutrix's unchastity could be introduced by an accused
rapist for two purposes: (1) to discredit the prosecutrix as a witness, and
(2) to disprove the charge that the intercourse was not consensual."4 The

8. See generally Ordover, supra note 5.
9. For an overview of rape shield statutes enacted prior to 1980, see Tanford &

Bocchino, Rape Shield Laws and the Sixth Amendment, 128 U. PA. L. REv. 544 (1980); see
also FED. R. EvID. 412.

10. U.S. CONST. amend. VI.
11. See Tanford & Bocchino, supra note 9, at 544.
12. O.C.G.A. § 24-2-3 (Michie 1982).
13. In Tenant v. State, 243 Ga. 595, 256 S.E.2d 382 (1979), the constitutionality of the

statute was questioned. Since that question, however, was not raised during the trial of the
case, but rather on the motion for new trial, the court did not hear the case but transferred
it to the court of appeals. Id. at 595, 256 S.E.2d at 382. In the court of appeals' decision,
Corley v. State, 154 Ga. App. 301, 268 S.E.2d 76 (1980), the court held that the constitu-
tional issue first raised on appeal did not present a question for the court to decide. Id. at
301, 268 S.E.2d at 76.

14. See Camp v. State, 3 Ga. 417, 420-21 (1847); Seals v. State, 114 Ga. 518, 519, 40 S.E.
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method for proving the unchastity of the prosecutrix was limited to ad-
mitting evidence of the prosecutrix's reputation of general bad character.
Specific conduct evidence was not allowed.10 The Georgia Supreme Court
first set out these rules in dictum in Camp v. State.16 Later, the supreme
court, in Seals v. State,17 the first Georgia rape case to discuss the admis-
sibility of evidence of unchastity, stated more clearly the rule regarding
admission of evidence of unchastity.'s

The Georgia courts followed the rule in Camp for over fifty years." In
Andrews v. State,'20 Justice Duckworth, the author of the opinion, how-
ever, dissented within the opinion to the court's decision not to allow the
defendant on cross-examination to draw an admission from the prosecu-
trix of her guilt of specific acts of unchastity.2" His rationale was that the
court's reasoning in Black v. State"2 should not apply to Andrews. In
Black, the supreme court did not allow proof of specific acts of unchastity
because the female might be found unprepared to defend such charges
and an injustice would result.2 Justice Duckworth found this reasoning
"wholly inapplicable to the question of admissions by [the prosecutrix]
under cross-examination. If she admits her guilt, [then] no amount of
preparation would enable her to disprove and repel those admitted
facts. 

,,'4

In Teague v. State,'2 Justice Duckworth again dissented on the same
grounds as in Andrews." Teague involved the rape of a seventeen-year-
old girl by four boys who had abducted her from a restaurant in Jasper."
Defendants sought to establish that the intercourse was consensual by
cross-examining the victim about specific acts of unchastity on her part
with other men.2 The supreme court, relying on its previous decisions,

731, 732 (1902).
15. Camp v. State, 3 Ga. 417, 422 (1847).
16. 3 Ga. 417, 420-21 (1847). In Camp, there was an assault with intent to rape situation.
17. 114 Ga. 518, 40 S.E. 731 (1902).
18. Id. at 519, 40 S.E. at 732.
19. See, e.g., Black v. State, 119 Ga. 746, 47 S.E. 370 (1904); Seals, 114 Ga. 518, 40 S.E.

731 (1902); Wheeler v. State, 148 Ga. 508, 97 S.E. 408 (1918); Powell v. State, 179 Ga. 401,
176 S.E. 29 (1934); Latimar v. State, 188 Ga. 775, 4 S.E.2d 631 (1939); Andrews v. State, 196
Ga. 84, 26 S.E.2d 263 (1943); Teague v. State, 208 Ga. 459, 67 S.E.2d 467 (1951).

20. 196 Ga. 84, 26 S.E.2d 263 (1943).
21. Id. at 99, 26 S.E.2d at 273.
22. 119 Ga. 746, 47 S.E. 370 (1904).
23. Id. at 748, 47 S.E. at 371.
24. 196 Ga. at 100, 26 S.E.2d at 273.
25. 208 Ga. 459, 67 S.E.2d 467 (1951).
26. Id. at 466-67, 67 S.E.2d at 473.
27. Id. at 460 67 S.E.2d at 469.
28. Id. at 465, 67 S.E.2d at 471.
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refused to allow such an examination.29 The court stated that:

To permit evidence of specific acts, would also open the gates of circum-
stantial evidence as to every act and statement of the female in her past
life. Any indiscreet conduct or misconstrued statement could be implied
as an admission of, or as being agreeable to, sexual relations. At times
even her silence could be given a sexual significance .3

In Frady v. State,1 however, the Georgia Supreme Court departed
from this precedent. The court allowed defendant to question prosecutrix
about specific acts of lewdness.33 The court's reasoning was that discovery
of the truth is the purpose of all legal investigations and that a jury can
only determine the truth after hearing all relevant evidence concerning
the controversy.33 A party is never denied justice by the disclosure of all
relevant facts; instead, the disclosure of relevant evidence is the only
means in which justice can prevail among the litigants.3 The court found
that not allowing a defendant to cross-examine a prosecutrix concerning
specific acts of unchastity would deny the defendant the right to a thor-
ough and sifting cross-examination of the witnesses called against him.35
In this manner, the court in Frady eipressly overruled Andrews and
Teague.

36

In Lynn v. State,37 the Georgia Supreme Court retreated from the posi-
tion it had taken in Frady. The court held that evidence concerning
whether a victim of alleged rape had engaged in prior acts of sexual inter-
course with men other than defendant was inadmissible for either im-
peachment purposes or on the issue of consent.36 Lynn represented the
state of the law in Georgia concerning the admission of evidence of un-
chastity at the time of the enactment of the rape shield statute in 1976.

B. Georgia's Rape Shield Statute

In 1976, the Georgia legislature passed a rape shield law, codified as

29. Id. at 465-66, 67 S.E.2d at 471.
30. Id. at 466, 67 S.E.2d at 472.
31. 212 Ga. 84, 90 S.E.2d 664 (1955).
32. Id. at 85, 90 S.E.2d at 665.
33. Id. at 86, 90 S.E.2d at 666.
34. Id.
35. Id. at 86, 90 S.E.2d at 665.
36. Id. at 85, 90 S.E.2d at 665.
37. 231 Ga. 559, 203 S.E.2d 221 (1974). See Note, Recent Decisions-Evidence-Admis-

sibility-In a Trial for Rape, Prosecutrix may not be Cross-Examined as to Specific Acts
of Prior Sexual Conduct With Men Other Than Defendant, Whether the Purpose of Such
Cross-Examination is to Establish her Consent As An Affirmative Defense or to Impeach
Her Credibility as a Witness-Lynn v. State, 8 GA. L. Rav. 973 (1974).

38. 231 Ga. at 559, 203 S.E.2d at 222.
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Official Code of Georgia Annotated section 24-2-3.," This statute dramati-
cally altered the admissibility of evidence concerning the prosecutrix's
prior sexual conduct. Before the enactment of this statute, the only evi-
dence that was held inadmissible was evidence of prior specific acts of
unchastity.40 The Georgia courts have always allowed evidence concerning
the general reputation of the prosecutrix for unchastity to show that the
prosecutrix might have consented or to impeach her credibility. 1

Under the rape shield law, however, evidence of the prosecutrix's prior
sexual relations is presumed inadmissible,'42 unless the judge finds that it
falls into one of the two statutory exceptions. The two statutory excep-
tions are: (1) evidence may be admitted to show past sexual relations
between the prosecutrix and the accused, or (2) evidence may be admit-
ted that supports an inference that the complaining witness consented.'8

An in camera hearing is conducted in which the judge listens to all evi-
dence a defendant wishes to present concerning a prosecutrix's past sex-

39. O.C.G.A. § 24-2-3 (Michie 1982). This statute provides:
(a) In any prosecution for rape, evidence relating to the past sexual behavior of
the complaining witness shall not be admissible, either as direct evidence or on
cross-examination of the complaining witness or other witnesses, except as pro-
vided in the Code section. For purposes of the Code section, evidence of past sex-
ual behavior includes, but is not limited to, evidence of the complaining witness'
marital history, mode of dress, general reputation for promiscuity, nonchastity, or
sexual mores contrary to the community standards.

(b) In any prosecution for rape, evidence relating to the past sexual behavior of
the complaining witness may be introduced if the court, following the procedure
described in subsection (c) of this Code section, finds that the past sexual behav-
ior directly involved the participation of the accused or finds that the evidence
expected to be introduced supports an inference, that the accused could have rea-
sonably believed that the complaining witness consented to the conduct com-
plained of in the prosecution.
(c) The procedure for introducing evidence as described in subsection (b) of this
Code section shall be as follows:

(1) At the time the defense shall seek to introduce evidence which would be
covered by subsection (b) of this Code section, the defense shall notify the court
of such intent, whereupon the court shall conduct an in camera hearing to ex-
amine into the defendant's offer of proof.

(2) At the conclusion of the hearing, if the court finds that any of the evidence
introduced at the hearing is admissible under subsection (b) of this Code section,
the court shall by order state what evidence may be introduced by the defense at
the trial of the case and in what manner the evidence may be introduced.

(3) The defense may then introduce evidence pursuant to the order of the court.

Id.
40. E.g., Lynn v. State, 231 Ga. 559, 203 S.E.2d 221 (1974).
41. Teague, 208 Ga. at 466, 67 S.E.2d at 472.
42. O.C.G.A. § 24-2-3(a) (Michie 1982).
43. Id. § 24-2-3(b).
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ual relations." After hearing all of the evidence, the judge determines
what evidence falls within the statutory exceptions and, thus, what evi-
dence is admissible. To fall into these exceptions, the judge must find
that either the past sexual behavior directly involved the participation of
the accused or that the evidence supports an inference that the accused
could have reasonably believed the prosecutrix consented to the alleged
rape.45 Georgia's rape shield statute eliminates admission of evidence con-
cerning the prosecutrix's prior sexual behavior to impeach the credibility
of the victim and prohibits the circumstantial use of such evidence to
prove consent. Only evidence of the prosecutrix's conduct known to the
defendant at the time of the alleged rape can be used by the defendant to
support his belief that the prosecutrix consented. 46

Ill. RAPE SHIELD LAWS AND THE SixTH AMENDMENT

A. The Confrontation Clause

The confrontation clause of the sixth amendment provides that "[in
all criminal prosecutions, the accused shall enjoy the right.., to be con-
fronted with the witnesses against him.' ' 7 In Pointer v. Texas,'48 the
United States Supreme Court held that this right of confrontation.is "a
fundamental right and is made obligatory on the States by the Four-
teenth Amendment."' The Court also made it clear that the right of
cross-examination is included in the right of confrontation.50

The importance of the right of confrontation cannot be overestimated.
It provides the criminal defendant with the opportunity to test the mem-
ory and sift the conscience of the witness while simultaneously allowing
the jury to view the demeanor of the witness." The ordeal of cross-exami-
nation gives the defendant a chance to expose "perjurers or persons moti-
vated by malice, vindictiveness, intolerance, prejudice, or jealousy."51
"The rights to confront and cross-examine witnesses... have long been
recognized as essential to due process."53

While the right of confrontation is paramount, it is not absolute. The

44. Id. § 24-2-3(c)(1).
45. Id. § 24-2-3(c)(2).
46. See infra note 141.
47. U.S. CoNsr. amend. VI.
48. 380 U.S. 400 (1965).
49. Id. at 403.
50. Id. at 404. See also Douglas v. Alabama, 380 U.S. 415 (1965).
51. Mattox v. United States, 156 U.S. 237, 242 (1895).
52. Greene v. McElroy, 360 U.S. 474, 496 (1959).
53. Chambers v. Mississippi, 410 U.S. 284, 294 (1973).
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defendant is limited to the introduction of relevant evidence." The con-
troversial issue that arises with respect to rape shield laws is whether a
legislative determination of relevance, applicable to all rape cases, imper-
missibly invades a defendant's constitutional right of confrontation. To
resolve this issue, it is first necessary to determine an appropriate test for
evaluating constitutionality. The constitutional problems of rape shield
laws have been examined extensively in recent years." The test used or
suggested by most authors" comes from two Supreme Court decisions
concerning limitations imposed on a defendant's right of confrontation by
state evidentiary rules. The earlier decision in Chambers v. Mississippi57

provides an analytical framework applicable to the potential constitu-
tional problems of rape shield laws. This framework is further developed
in Davis v. Alaska."

B. The Test for Constitutionality

In Chambers, defendant Chambers was convicted of the murder of a
police officer." Prior to trial, McDonald, a friend of Chambers, gave a
sworn confession that he shot the policeman.60 His confession was corrob-
orated by statements of others who were prepared to testify that McDon-
ald had told them that he shot the policeman.61 Before trial McDonald
repudiated his confession. 2 At trial, due to a strict application of certain
Mississippi rules of evidence," Chambers was unable either to cross-ex-
amine McDonald or to present witnesses in his own behalf who would
have discredited McDonald's repudiation."

Comments in the opinion in Chambers suggest that the Supreme Court
applied a balancing test to decide whether the strict application of the
Mississippi rules of evidence impermissibly restricted Chambers' right of
confrontation. The Court stated that "the right to confront and to cross-
examine is not absolute and may, in appropriate cases, bow to accommo-
date other legitimate interests in the criminal trial process."65 This bal-

54. O.C.G.A. § 24-2-1 (Michie 1982).
55. See, e.g., Rudstein, Rape Shield Laws: Some Constitutional Problems, 18 WM. &

MARY L. REv. 1 (1976); Berger, supra note 2; Tanford & Bocchino, supra note 9.
56. See, e.g., Rudstein, supra note 55; Note, supra note 2; Comment, The Illinois Rape

Shield Statute: Privacy at any Cost?, 15 J. MAR. L. Rav. 157 (1982).
57. 410 U.S. 284 (1973).
58. 415 U.S. 308 (1974).
59. 410 U.S. at 285.
60. Id. at 287.
61. Id. at 289.
62. Id. at 288.
63. Id. at 294.
64. Id. at 295.
65. Id.

19851 997
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ancing test, however, must be applied in a manner that will further the
fact-finding process. This is evidenced by the Court's next statement in
the decision to the effect that a significant diminution of the right of con-
frontation "calls into question the ultimate 'integrity of the fact-finding
process.' "6 Not just any interest, therefore, may be invoked to legitimize
an infringement upon the defendant's right of confrontation. Only a state
interest that furthers the fact-finding process may constitutionally be in-
voked in this manner.

In Chambers, the state evidence rules in question were a voucher rule
and the hearsay rule.67 The Court found that the voucher rule served no
useful purpose and appeared to be a remnant of "primitive English trial
practice."6 8 Since it did nothing to aid the truth-finding process, the rule
could not be used to limit defendant's right of confrontation. The hearsay
rule, on the other hand, furthers the truth-seeking process in many situa-
tions by excluding evidence which lacks "the conventional indicia of relia-
bility.""' Its application in Chambers, however, had the opposite re-
sult: it was used to exclude evidence that had "considerable assurance"
of reliability.70 As applied to the facts in Chambers, the hearsay rule,
thus, impeded the truth-seeking process and could not be invoked to pre-
vent defendant from presenting reliable and relevant evidence.

In Davis, defendant was charged with breaking into a tavern and steal-
ing a safe containing cash and checks.7' Green, a youth who was then on
probation for burglary and who had been adjudicated a delinquent, was
the prosecution's primary witness. 7 2 The prosecution successfully invoked
a state statute and a court rule aimed at preserving the confidentiality of
juvenile adjudications of delinquency to preclude Davis' attorney from
impeaching Green by showing that Green's testimony may have resulted
from fear of possible probation revocation.78 The trial court convicted Da-
vis and the Alaska Supreme Court affirmed this conviction.7'

The United States Supreme Court reversed Davis' conviction." As in
Chambers, language in the decision suggests a balancing approach. The
Court concluded that "[tihe State's policy interest in protecting the confi-
dentiality of a juvenile offender's record cannot require yielding of so vi-
tal a constitutional right as the effective cross-examination for bias of an

66. Id. at 295 (quoting Berger v. California, 393 U.S. 314, 315 (1969)).
67. 410 U.S. at 298.
68. Id. at 296.
69. Id. at 298.
70. Id. at 300.
71. 415 U.S. at 310.
72. Id. at 310-11.
73. Id. at 311.
74. Id. at 314.
75. Id. at 320.

[Vol. 36
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adverse witness."7 The decision in Davis indicates that the state's inter-
est in protecting the reputation of a witness will not, by itself, suffice to
justify an infringement upon a defendant's right to confront a witness
against him.

The following constitutional test emerges from Chambers and Da-
vis: A state may not rigidly apply its rules of evidence to curtail signifi-
cantly the defendant's right of confrontation unless the state has a legiti-
mate competing interest that furthers the truth-finding process. This test
is consistent with common rules of evidence. In most jurisdictions, rele-
vant evidence may be excluded if its probative value is substantially out-
weighed by the risk that its admission will create substantial danger of
undue prejudice.7 7 In such instances, the damage to the truth-finding pro-
cess by the unfairly prejudicial effect of the evidence is greater than the
enhancement of that process by its admission.

IV. GEORGIA'S RAPE SHIELD LAW AND THE SIXTH AMENDMENT

Although the Georgia legislature enacted Georgia's rape shield law nine
years ago, it has not been subjected to a serious constitutional challenge.7 8

For Georgia's law to be found unconstitutional, the court must find that
the rape shield law significantly infringes on a defendant's constitutional
right to confrontation, compulsory process, or due process. 7

' There are
three potential areas of conflict between the Georgia statute and a defen-
dant's constitutional rights. The first is the right to impeach, which is an
integral part of the sixth amendment right to confrontation. s Georgia's
rape shield statute imposes a potential restriction on this right, since it
does not provide an exception for the introduction of evidence concerning
the victim's prior unchaste character as a means of impeaching the credi-
bility of the victim's testimony.' Second, since the Georgia statute does
not provide a test for relevance, a problem may arise if evidence that is
relevant to the issue of consent is not admitted. Finally, Georgia's statute
does not provide an exception for evidence of the prosecutrix's past sex-
ual behavior that would allow a defendant to present evidence to show
that he was not the person who committed the crime.

76. Id.
77. See W, AGNOR, AGNOR's GEORGIA EVIDENCE § 10-2 (1976). In Georgia, relevant evi-

dence is not subject to the objection that it might inflame the minds of the jury or unfairly
prejudice the jury. Id.

78. See supra note 13.
79. See Chambers, 410 U.S. at 294-95.
80. U.S. CONST. amend. VI.
81. O.C.G.A. § 24-2-3 (Michie 1982). See Parks v. State, 147 Ga. App. 617, 249 S.E.2d

672 (1978). The legislature has invalidated the following syllogism: (1) an unchaste woman
is apt to lie; (2) the prosecutrix is unchaste; thus, (3) she is probably lying.

19851 999
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A. The Right to Impeach

Although the sixth amendment does not expressly grant a defendant
the right to impeach the credibility of the witnesses testifying against
him, it is an integral aspect of the right to confrontation." The Georgia
rape shield statute adheres to the widely accepted thesis that the victim's
reputation is not automatically at issue in a rape case. Since her reputa-
tion is not at issue, evidence relating to her reputation is not relevant to
any issue at trial and is not admissible under the traditional rules of
evidence

83

The Georgia courts have dealt with the question of a defendant's right
to impeach the credibility of witnesses testifying against him in several
cases.8

4 In Johnson v. State," the defense attorney sought to introduce
evidence to prove that defendant reasonably believed that prosecutrix
consented to his advances. 6 In that case, prosecutrix testified on direct
examination that defendant asked her whether she was scared and
whether she was a virgin. She testified that she answered "yes" to both
questions." The defense attorney then asked her whether she was a vir-
gin; again, she answered "yes". Defense counsel sought to impeach prose-
cutrix by proof of contrary evidence. He offered two witnesses who would
have testified that prosecutrix was not a virgin at the time of the alleged
rape." The trial court excluded this evidence pursuant to the rape shield
statute. 9 The court of appeals affirmed the trial court's decision.'0 Defen-
dant argued that this evidence was relevant to the issue of consent; there-
fore, it should be allowed since consent is one of the two statutory excep-
tions.9 1 The court found the argument wholly without merit. Rape shield
laws were enacted partly because the argument that if she did it once, she
will do it again, is fallacious."2 The court held that impeachment is not
relevant to consent, so it does not fall within one of the two statutory
exceptions." The court reasoned that admitting evidence in ways not pro-

82. See Kirby v. United States, 174 U.S. 47, 55 (1899).
83. See Viliafranco v. State, 252 Ga. 188, 193, 313 S.E.2d 469, 474 (1984); W. AGNOR,

supra note 77, at § 10.1.
84. E.g., Johnson v. State, 146 Ga. App. 277, 246 S.E.2d 363 (1978); Villafranco v. State,

252 Ga. 188, 313 S.E.2d 469 (1984).
85. 146 Ga. App. 277, 246 S.E.2d 363 (1978).
86. Id. at 278, 246 S.E.2d at 364.
87. Id.
88. Id.
89. Id.
90. Id. at 281, 246 S.E.2d at 366.
91. Id. at 279, 246 S.E.2d at 364.
92. Id. at 279, 246 S.E.2d at 365.
93. Id. at 279-80, 246 S.E.2d at 365-66.
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vided by the statute would rob the statute of its efficacy."
In a recent case, under similar circumstances, the Georgia Supreme

Court seemingly took a different approach. In Villafranco v. State,95
prosecutrix indicated in her testimony that she was wearing underpants.96

The state introduced a pair of underpants into evidence." The trial court
denied admission of testimony offered by one of prosecutrix's coworkers
that prosecutrix "brag[ged] to people about that she didn't wear
underwear." 98

The supreme court reversed defendant's conviction with three justices
dissenting." The court adopted the reasoning of Judge Banke's concur-
ring opinion in Parks v. State.100 The court found that when prosecutrix
voluntarily testified about her lack of past sexual conduct, she waived her
protection under the rape shield law.101 The shield provided by the stat-
ute should not be perverted into a license to testify free from the risk of
adverse confrontation.103 The court, therefore, allowed impeachment by
inconsistent statements since prosecutrix first voluntarily testified con-
cerning such matters.1 0 3

The decisions in Johnson and Villafranco can be reconciled by looking
at which party opened the door to the evidence concerning the prosecu-
trix's prior sexual conduct. In Johnson, the defense attorney first offered
evidence concerning prosecutrix's prior sexual behavior by asking her if
she was a virgin. 104 If the door to such evidence had been opened by the
state instead, the result in Johnson would probably have been the same
as the result in Villafranco.

The court's decision in Villafranco is consistent with court decisions
from other states that upheld their rape shield statutes as constitutional.
Two such decisions are the Ohio case of State v. Gardner05 and the West
Virginia case of State v. Green.101 The Ohio rape shield statute 0' is quite

94. Id. at 280, 246 S.E.2d at 365.
95. 252 Ga. 188, 313 S.E.2d 469 (1984).
96. Id. at 190, 313 S.E.2d at 471.
97. Id. at 190-91, 313 S.E.2d at 471.
98. Id. at 192-93, 313 S.E.2d at 472.
99. Id. at 195, 313 S.E.2d at 474.

100. Id.; see Parks v. State, 147 Ga. App. 617, 619, 249 S.E.2d 672, 674 (1978) (Banke, J.,
concurring).

101. 252 Ga. at 195, 313 S.E.2d at 474.
102. Id.
103. Id.
104. 146 Ga. App. at 278, 246 S.E.2d at 364.
105. 59 Ohio St. 2d 14, 391 N.E.2d 337 (1979).
106. 260 S.E.2d 257 (W. Va. 1979).
107. OHio REv. CoDE ANN. § 2907.02(D) (Page 1982). The relevant part of the statute

provides:
Evidence of specific instances of the victim's sexual activity, opinion evidence of

1985] 1001



1002 MERCER LAW REVIEW [Vol. 36

similar to Georgia's. Both statutes allow evidence relevant to consent or
the victim's past sexual activity with the offender. The Ohio statute also
allows an exception for admission of evidence of the origin of semen,
pregnancy, or disease. 08 The West Virginia rape shield statute' " is also
very similar to Georgia's. Both statutes allow the courts to admit evidence
relevant to consent and evidence of prior sexual relations between the
accused and the prosecutrix. Each statute also allows the courts to admit
evidence to impeach the prosecutrix when she has first called her sexual
behavior into question. 0

In Gardner, prosecutrix, Fenwick, testified that Gardner held a gun on
her while his companion, Ogletree, forced Fenwick to submit to oral sex

the victim's sexual activity, and reputation evidence of the victim's sexual activity
shall not be admitted under this section unless it involves evidence of the origin of
semen, pregnancy, or disease, or the victim's past sexual activity with the of-
fender, and only to the extent that the court finds that the evidence is material to
a fact at issue in the case and that its inflammatory or prejudicial nature does not
outweigh its probative value.

Evidence of specific instances of the defendant's sexual activity, opinion evi-
dence of the defendant's sexual activity, and reputation evidence of the defen-
dant's sexual activity shall not be admitted under this section unless it involves
evidence of the origin of semen, pregnancy, or disease, the defendant's past sexual
activity with the victim, or is admissible against the defendant under section
2945.59 of the Revised Code, and only to the extent that the court finds that the
evidence is material to a fact at issue in the case and that its inflammatory or
prejudicial nature does not outweigh its probative value.

Id.
108. Id. See also O.C.G.A. § 24-2-3 (Michie 1982).
109. W. VA. CODE § 61-8B-11 (1977) provides:

(a) In any prosecution under this article in which the victim's lack of consent is
based solely on the incapacity to consent because such victim was below a critical
age, evidence of specific instances of the victim's sexual conduct, opinion evidence
of the victim's sexual conduct and reputation evidence of the victim's sexual con-
duct shall not be admissible. In any other prosecution under this article, evidence
of specific instances of the victim's prior sexual conduct with the defendant shall
be admissible on the issue of consent: Provided, that such evidence heard first
out of the presence of the jury is found by the judge to be relevant.
(b) In any prosecution under this article evidence of specific instances of the vic-
tim's sexual conduct with persons other than the defendant, opinion evidence of
the victim's sexual conduct and reputation evidence of the victim's sexual conduct
shall not be admissible: Provided, that such evidence shall be admissible solely
for the purpose of impeaching credibility, if the victim first makes his or her pre-
vious sexual conduct an issue in the trial by introducing evidence with respect
thereto.

Id.
110. Id. See also O.C.G.A. § 24-2-3 (Michie 1982); Villafranco v. State, 252 Ga. 188, 313

S.E.2d 469 (1984).
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with him."' Prosecutrix and her companion also testified that they were
kidnapped by defendants.'1 2 Defendants sought to introduce evidence of
Fenwick's reputation as a prostitute to show consent. The defense also
sought to introduce evidence to the effect that Fenwick had a reputation
in the community as a prostitute in order to impeach her credibility. " '
The trial court excluded this evidence under the rape shield statute."4

Defendants claimed that the statute was unconstitutional because it in-
fringed upon their right to a fair trial." 5

The Ohio Supreme Court held that its rape shield statute was constitu-
tional."' In regard to the evidence defense counsel sought to introduce to
show consent, its relevancy rested on the proposition that consent to one
meant consent to all, which is unpersuasive in today's society. Likewise,
the probative value of the evidence the defense sought to introduce to
impeach the credibility of prosecutrix was far outweighed by the prejudi-
cial and inflammatory nature of the testimony. The court looked to the
fact that the defense first inquired into the prior sexual behavior of pros-
ecutrix by asking if she was involved in prostitution. Having initiated the
inquiry, the court held that the defense was bound by the negative an-
swer to that question they received." 7

In the West Virginia case of State v. Green, defendant, Green, and his
friend went to prosecutrix's apartment, and she allowed them to enter
after Green told her he needed to talk to her about her cousin."' Prosecu-
trix knew Green's friend but did not know Green. Prosecutrix testified
that, while defendants were in her apartment, she was forcibly raped
three times, twice by Green and once by his friend." 9

Green challenged the constitutionality of the West Virginia rape shield
statute on the grounds that he would be denied his right to confrontation
if he were unable to submit evidence concerning prosecutrix's sexual rela-
tions with other men to impeach her character.'" The West Virginia Su-
preme Court of Appeals found that the lower court had properly denied
the admission of this evidence.'" The court's rationale was that prosecu-
trix did not raise the issue of her sexual conduct, as is required by statute
before evidence can be introduced for impeachment, and her prior sexual

111. 59 Ohio St. 2d at 15, 391 N.E.2d at 339.
112. Id. at 15, 391 N.E.2d at 339.
113. Id. at 16, 391 N.E.2d at 340.
114. Id.
115. Id. at 16, 391 N.E.2d at 339-40.
116. Id. at 21, 391 N.E.2d at 341.
117. Id. at 19, 391 N.E.2d at 341.
118. 260 S.E.2d at 259.
119. Id.
120. Id. at 261.
121. Id. at 264.
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conduct with other men was of little probative value on the issue of con-
sent.2 2 For these reasons, the court found that, although the rape shield
law limited defendants from presenting evidence of the victim's previous
sexual conduct, it was not overbroad or violative of defendant's right to
confront witnesses.2 8

In light of these two decisions from other jurisdictions upholding the
constitutionality of their rape shield statutes with respect to the issue of
impeachment, the Georgia statute does not appear to infringe on a defen-
dant's constitutional rights. When reputation evidence becomes relevant
because the prosecutrix has raised the issue, the flexible interpretation of
the statute in Villafranco prevents the statute from unconstitutionally
infringing on the defendant's right to impeach the witnesses against him.

B. The Defense of Consent

When consent is a defense, evidence relating to the past sexual behav-
ior of the prosecutrix is admissible if the judge decides, in an in camera
hearing, "that the past sexual behavior directly involved the participation
of the accused or finds that the evidence . . . supports an inference that
accused could have reasonably believed that the complaining witness con-
sented to the conduct complained of.' 2 4 To determine whether this pro-
vision violates a defendant's right of confrontation, it is first necessary to
consider the relevance of the evidence potentially excluded.

For evidence of past sexual conduct to be relevant to the issue of con-
sent, the evidence must logically tend to establish the existence of con-
sent. Prior to the 1970's, there was little doubt that a woman's past repu-
tation for unchastity was highly probative on the issue of consent. This
view was colorfully stated in People v. Abbottl 5: "And will you not
more readily infer assent in the practiced Messalina, in loose attire, than
in the reserved and virtuous Lucretia?' 12 ' The Georgia Supreme Court
rejected this view prior to the passage of the rape shield law. In Lynn v.
State, 27 the court stated that "consent in the case of one man does not
imply consent in the case of another." 28 This assumption that past sex-
ual conduct is not relevant to the issue of consent has been incorporated
into Georgia's rape shield law.' 2

0

122. Id.
123. Id. at 261.
124. O.C.G.A. § 24-2-3(b) (Michie 1982).
125. 19 Wend. 192 (N.Y. 1838).
126. See Berger, supra note 2, at 16 (quoting People v. Abbott, 19 Wend. 192, 195-96

(N.Y. 1838). See also Seals v. State, 114 Ga. 518, 40 S.E. 731 (1902)).
127. 231 Ga. 559, 203 S.E.2d 221 (1974).
128. Id. at 559, 203 S.E.2d at 222 (citation omitted).
129. See supra note 39.
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Georgia's rape shield law is unlikely to be held unconstitutional when it
is successfully invoked to exclude past sexual conduct evidence that rests
its claim to relevance on the assumption that consent to one man infers
consent to another, despite a lack of any similarity between the circum-
stances and the present occasion. Rape shield laws of other states have
been held constitutional by their respective state courts when invoked to
exclude this type of evidence.130 Louisiana's rape shield law is such an
example. That state's law is more restrictive than Georgia's. It simply
states that "[e]vidence of prior sexual conduct and reputation for chastity
of a victim of rape. . . shall not be admissible except for incidents arising
out of the victim's relationship with the accused."131 On its face, the law
provides no exception comparable to the one provided by Georgia's stat-
ute for evidence inferring consent.
. In the Louisiana case of State v. Vaughn,13

2 defendant attempted to
establish consent by evidence of repeated promiscuity, but the court ap-
plied Louisiana's statute and excluded this evidence. 33 On rehearing, the
Supreme Court of Louisiana concluded that the victim's prior consent to
intercourse with another man was not probative of her subsequent con-
duct with defendant.' The court dismissed the constitutional challenge
by reasoning that the confrontation clause is not affected when the evi-
dence sought to be admitted is not relevant.13 Defendant had no consti-
tutional right to present irrelevant evidence.

Although the vast majority of jurisdictions have accepted the assump-
tion that consent to one does not imply consent to another,s13 there are
commentators who adhere to the contrary view. The argument most fre-
quently advanced by these adherents relates to past sexual conduct that
establishes a particular pattern of voluntary sexual encounters.3 7 Since
evidence of such encounters could be highly relevant to the issue of con-
sent if the alleged rape includes a similar pattern, this argument has con-
siderable merit.

A state law preventing a defendant from establishing consent through
highly relevant evidence of a similar pattern of voluntary sexual en-
counters may fare no better under constitutional scrutiny than the state
law in Davis v. Alaska that prevented defendant from establishing motive

130. See Annot., 1 A.L.R. 4th 283, 292-301 (1980).
131. LA. REv. STAT. ANN. § 15:498 (West 1981).
132. 448 So. 2d 1260 (La. 1983), rev'd on rehearing, 448 So. 2d 1266 (La. 1984).
133. Id. at 1261.
134. Id. at 1268.
135. Id. at 1267.
136. See, e.g., Berger, supra note 2.
137. See Rudstein, supra note 55, at 22-26; Tanford & Bocchino, supra note 9, at 578-81.

See also Ordover, supra note 6, at 110-18.
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by revealing the juvenile delinquent status of the prosecuting witness. In
both situations, the evidence is relevant and its exclusion results in an
infringement upon the defendant's right of confrontation. When the right
of confrontation is clearly affected, it is necessary to balance the compet-
ing interests in light of their effects on the truth-finding process. If the
prejudicial effect of the evidence impedes the truth-finding process to a
greater extent than that process would be aided by admitting the evi-
dence, then the evidence may be excluded.'" To this extent, Georgia's
rape shield law creates an exception to the general rule in Georgia that
otherwise relevant evidence may not be excluded because it will inflame
the minds of the jury or prejudice the jury.18 '

If Georgia's rape shield law is successfully invoked to exclude relevant
evidence that establishes a particular pattern of voluntary sexual en-
counters, this exclusion will impermissibly infringe upon the defendant's
right of confrontation if it hampers the truth-seeking process to a greater
extent than its admission would further that process. Whether such evi-
dence would be admitted under the exceptions in Georgia's rape shield
law is not clear from the cases, since such a factual setting has not clearly
arisen. At least one case suggests that the evidence may be admitted. In
Hardy v. State,140 the jury was allowed to "scrutinize in intimate detail
not just the matter of previous sexual intercourse on the part of the pros-
ecutrix, but her use of birth control, her past dates and boyfriends, and
the number and circumstances of her prior sexual experiences.11 4' All this
evidence was admitted despite the lack of any similarity with regard to
persons or circumstances. The issue of the correctness of admitting this
evidence was not before the court of appeals. This case may be an aberra-
tion in which the trial court simply ignored the rape shield law.

Another group of cases is slightly more helpful in predicting whether
the Georgia courts will construe the rape shield law as prohibiting the
defendant from establishing consent by evidence of a particular pattern
of past sexual conduct. In cases in which the defendant has unsuccess-
fully sought to invoke the exception provided by the rape shield law, the
court of appeals and the supreme court have reasoned that the defendant
must have known of the past sexual conduct at the time of the alleged
crime before the evidence of that conduct can support the inference that
he reasonably believed the victim consented.1 42 If this same reasoning is

138. See supra text accompanying notes 59-77.
139. See W. AGNOR, supra note 77.'
140. 159 Ga. App. 854, 285 S.E.2d 547 (1981).
141. Id. at 858, 285 S.E.2d at 551.
142. See, e.g., Lamar v. State, 243 Ga. 401, 254 S.E.2d 353 (1979); Fuller v. State, 169

Ga. App. 488,313 S.E.2d 716 (1984); Myers v. State, 160 Ga. App. 685, 288 S.E.2d 27 (1981);
Roberts v. State, 158 Ga. App. 309, 279 S.E.2d 753 (1981).
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applied to a situation involving a particular pattern of past sexual con-
duct, it is conceivable that relevant evidence could be excluded in contra-
vention of the defendant's right of confrontation. The defendant is un-
likely to know of the past pattern of sexual conduct at the time of the
alleged rape, yet the evidence of such a pattern could be relevant and
reliable evidence critical to his defense. This strict application of the rape
shield law to exclude such evidence without consideration of its impact on
the truth-finding process has a realistic potential for resulting in an im-
permissible infringement of a defendant's right of confrontation.

Another approach, equally likely to run afoul of the confrontation
clause, is simply to declare that the evidence is not relevant. This ap-
proach was illustrated in State v. Vaughn.14

3 In the first decision of that
case, the Louisiana Supreme Court utilized a balancing test and con-
cluded that the legitimate state interest in encouraging rape reports by
insulating a victim's reputation for chastity from attack could not out-
weigh the defendant's right to present relevant evidence." In this first
decision, the court concluded that the evidence was relevant to consent
because it established a pattern of sexual conduct: the victim, in fur-
therance of running away from home, readily engaged in sexual inter-
course with men whom she had recently met. 45 On rehearing, however,
the court reversed its first opinion and simply decided that the evidence
was not relevant."

In analyzing the relevance of the victim's past conduct to her subse-
quent conduct, the effects of the rape shield law should be compared to
the effects of developments in other areas of evidence affecting the rele-
vance of the defendant's past conduct to his alleged subsequent conduct.
While the rape shield law essentially declares that the past conduct of the
victim is irrelevant to her subsequent conduct, exceptions to the 'other
crimes' rule "have been liberally extended in cases of sexual crimes" so
that evidence of the defendant's past conduct is becoming more relevant
to his subsequent conduct.1 4 7

When the issue of denial of a defendant's right of confrontation sur-
faces in an appropriate case, the Georgia courts may follow the lead of
other states and avoid this issue by declaring the excluded evidence to be

143. 448 So. 2d 1260 (La. 1983).
144. Id. at 1262-63.
145. Id. at 1263.
146. Id. at 1267.
147. Perry v. State, 158 Ga. App. 349, 352, 280 S.E.2d 309, 392 (1981) (citations omit-

ted). See, e.g., Neal v. State, 159 Ga. App. 450, 451, 283 S.E.2d 671, 672 (1982). The 'other
crimes' rule states that "evidence of the commission of other crimes or offenses by the de-
fendant is inadmissible unless relevant to some material issue in the case and is not offered
to go to general bad character alone." W. AGNOR, supra note 77, § 10-7.
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irrelevant rather than attempting to address the issue in terms of balanc-
ing the interests. In light of the fact that the Georgia courts have declared
that the two exceptions stated in the rape shield law are exclusive,"' and
in view of the interpretation given to the broader exception requiring the
defendant to have known of the past sexual conduct at the time of the
alleged crime,"' it is only a matter of time before the proper case arises
in which relevant evidence has been excluded and a serious constitutional
challenge embarked upon. Perhaps at such a time the United States Su-
preme Court will have an opportunity to pass on the legitimacy of the
approach that simply declares evidence that is not admissible under the
state's rape shield law to be irrelevant.

C. The Defense of Denial (or '" didn't do it.")

While Georgia's rape shield law may survive most constitutional chal-
lenges with respect to the issues of impeachment and consent, it will have
substantially more difficulty surviving such a challenge if it is successfully
invoked to prevent the accused from establishing a defense denying the
occurrence of the alleged rape. The Georgia Court of Appeals has stated
that the two exceptions provided in the rape shield law are exclusive.'"
Both exceptions under which past sexual conduct evidence may be admit-
ted are relevant to the issue of consent. A defense of consent concedes the
occurrence of the alleged sexual conduct. Defendant's right of confronta-
tion will be impermissibly infringed upon if the rape shield law is used to
prevent the defendant from introducing evidence highly probative on the
issue of whether or not the alleged conduct occurred, or whether the de-
fendant was a participant in the alleged conduct.

Oregon and Tennessee have addressed the constitutionality of applying
rape shield laws to prevent the accused from presenting evidence of past
sexual conduct relevant to the denial defense. The Oregon statute, which
was later repealed, was more restrictive than the statutes of either Geor-
gia or Louisiana. It stated that "in a prosecution [for rape], evidence of
previous sexual conduct of a complainant shall not be admitted and refer-
ence to that conduct shall not be made in the presence of the jury."' 61

While Oregon's statute provided no exceptions on its face, Tennessee's
statute contains exceptions similar to those in Georgia's stat-
ute: evidence relating to past sexual conduct with the accused and evi-

148. See, e.g., Johnson v. State, 148 Ga. App. 277, 280, 246 S.E.2d 363, 365 (1978).
149. See supra note 141 and accompanying text.
150, See supra note 147.
151. State v. Jalo, 27 Or. App. 845, 855, 557 P.2d 1359, 1360 (1976) (quoting OR Ray.

STAT. § 163.475(3) (1977)). This law was repealed in 1981.
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dence relevant to the issue of consent may be admitted. 112 The wording of
Tennessee's statute, however, suggests that it was intended to allow ad-
mission of evidence of a particular pattern of sexual conduct if that pat-
tern is relevant to the issue of consent because of the similarity of
circumstances. 163

Oregon's statute was applied in State v. Jalo.'" In that case, the prose-
cution successfully invoked Oregon's rape shield law to prevent defendant
from establishing that prosecutrix had a motive to falsely accuse him.'
Defendant's evidence would have established that defendant discovered
that prosecutrix, a ten-year-old girl, had engaged in sexual conduct with
his thirteen-year-old son.'" When prosecutrix learned that defendant was
about to inform her parents of this conduct, she made the false accusa-
tions to discredit him.157 Under the circumstances of the case, which indi-
cated that the complainant had a motive to and did falsely accuse defen-
dant, the court held that the state's policy of protecting a sex-crime
complainant must be subordinated to defendant's constitutional right of
confrontation.'" This decision parallels that in Davis v. Alaska,69 in
which the Supreme Court held that a state's interest in protecting the
reputation of its key witness could not outweigh a defendant's right to
expose that witness's possible motives for testifying.'"

A similar issue arose in Shockley v. State,16' in which the prosecution
invoked Tennessee's rape shield law"62 to prevent defendant from intro-
ducing evidence proving that prosecutrix was impregnated by another
man.' ss Rather than addressing the constitutionality of the rape shield

152. TENN. CODE ANN. § 40-17-119 (1982)provides:
Specific instances of prior consensual sexual activity between the victim and any
person other than the offender shall not be admitted into evidence in prosecutions
under §§ 39-2-601 to 39-2-607 and 39-2-612, provided, however, that when consent
by the victim is at issue, such evidence may be admitted if it is first established to
the court outside the presence of the jury and spectators by the method of clear-
ing the courtroom that such activity shows such a relation to the conduct involved
in the case on the part of the victim that is relevant to the issue of consent.

Id.
153. The evidence is admissible if it shows "such a relation to the conduct involved in

the case on the part of the victim that it is relevant to the issue of consent." Id.
154. 27 Or. App. 845, 557 P.2d 1359 (1976).
155. Id. at 847, 557 P.2d at 1360.
156. Id.
157. Id. at 847, 557 P.2d at 1360-61.
158. Id. at 851, 557 P.2d at 1362.
159. 415 U.S. 308 (1974). See supra notes 71-76 and accompanying text.
160. 415 U.S. at 320.
161. 585 S.W.2d 645 (Tenn. Crim. App. 1978).
162. TENN. CODE ANN. § 40-17-119 (1982). See supra note 151.
163. 585 S.W.2d at 649-50.
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law, the court stated that the rape shield law was not applicable to the
particular issue of whether defendant or someone else was responsible for
the pregnancy.'" Since the rape shield law was not applicable, it could
not be invoked to prevent admission of evidence relevant to this issue.

On its face, Georgia's rape shield law, like those of Oregon and Tennes-
see, does not allow a defendant to present evidence of past sexual conduct
that is relevant to the denial defense. It should be noted that the federal
rule' 65 and the rape shield laws of at least eleven other states'" explicitly
allow the defendant to introduce evidence relevant to the issue of
whether or not he was the source of semen, injury, or pregnancy. If Geor-
gia's rape shield law is not construed as Tennessee's law was construed in
Shockley, then it will likely be declared unconstitutional as applied, just
as Oregon's statute was unconstitutional as applied in Jalo. At least one
case indicates that the court of appeals will construe the rape shield law
in a manner that unconstitutionally infringes upon a defendant's right of
confrontation. 1

7

In Grant v. State,'" the prosecution invoked the rape shield law to
prevent defendant from introducing evidence of prior sexual conduct on
the part of the victim to support his defense "that (1) the victim said the
man who raped her gave her gonorrhea, (2) the defendant did not have
gonorrhea, therefore (3) the defendant was not the man who raped
her."'" Stating that the two exceptions enunciated in the rape shield law
were exclusive, the court dismissed defendant's contention that he was
denied his right of confrontation.1 70 Defendant was effectively prevented
from developing a valid defense. This decision seems unusual in that it
was decided by the Georgia Court of Appeals, which does not have juris-
diction to rule on constitutional issues.71 Although defendant appears to
have raised the issue that his right of confrontation was abridged,'" the
court treated the issue as one pertaining only to the construction of the
rape shield law.

It appears that with respect to the issue of denial, the court of appeals
may take the position that Georgia's rape shield law does not allow the
accused to present any evidence of the victim's past sexual conduct. This
position cannot withstand constitutional scrutiny if the evidence excluded

164. Id. at 651.
165. FED. R. EVID. 412.
166. See Tanford & Bocchino, supra note 9, at app. table V.
167. Grant v. State, 160 Ga. App. 837, 287 S.E.2d 681 (1982).
168. 160 Ga. App. 837, 287 S.E.2d 681 (1982).
169. Id. at 838, 287 S.E.2d at 683.
170. Id.
171. See GA. CONST. art. 6, § 6; para. II.
172. See 160 Ga. App. at 838, 287 S.E.2d at 683.
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is highly probative on the defense of denial. In this situation, there would
be a substantial encroachment on the defendant's right of confrontation.
The Supreme Court in Davis v. Alaska instructs us that a substantial
infringement of a defendant's right of confrontation cannot be out-
weighed by a state's interest in protecting the reputation of a prosecuting
witness.173 It is unlikely that the prejudicial effect of such evidence will
outweigh the probative value of such evidence.

In addition to potentially encroaching upon a defendant's right of con-
frontation, Georgia's rape shield law may also encroach upon the defen-
dant's right of compulsory process if it is successfully invoked to prevent
the defendant from presenting the defense of denial. The sixth amend-
ment guarantees that "[i]n all criminal prosecutions, the accused shall
enjoy the right... to have compulsory process for obtaining witnesses in
his favor.I 7M The compulsory process clause guarantees the defendant the
right to present his own witnesses and to establish a defense. 17 Prevent-
ing a defendant from establishing the defense of denial would clearly run
afoul of the compulsory process clause.

V. CONCLUSION

In 1976, following the lead of other states, Georgia adopted a rape
shield statute. Essentially this statute declares that a victim's past sexual
conduct is not relevant to the victim's credibility. The statute also de-
clares that a victim's past sexual conduct with the accused is always rele-
vant to the issue of consent and is thus always admissible. Other evidence
relevant to the issue of consent may be admitted only if the trial judge
decides, in an in camera hearing, that the evidence supports an inference
that the accused could have reasonably believed that the victim
consented.

This statutory determination that certain evidence is presumed to be
irrelevant and inadmissible has the potential for impermissibly encroach-
ing upon a defendant's right of confrontation. The statute is not likely to
run afoul of the confrontation clause with respect to its effect of dispel-
ling the following two notions: (1) that chastity is relevant to credibility,
and (2) that a woman who has consented in the past to one man more
likely than not consented to the defendant. With respect to the issues of
consent and credibility, in most instances, the state is justified in declar-
ing that the evidence is not relevant, and therefore, the defendant's right
of confrontation is not affected. When the prosecutrix raises the issue of
her character in her testimony, the construction of the rape shield statute

173. 415 U.S. at 320.
174. U.S. CoNsT. amend. VI.
175. See Washington v. Texas, 388 U.S. 14, 19 (1967).
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in Villafranco allowing the defendant to impeach this testimony prevents
the statute from encroaching upon the defendant's tight of confrontation.

In cases in which the offered evidence establishes a pattern of past con-
duct clearly relevant to the issue of consent because of a similarity in the
circumstances, a rigid application of the rape shield law to exclude the
evidence likely will be found to violate the confrontation clause. The Su-
preme Court's decision in Davis v. Alaska indicated that the state's inter-
est in protecting the reputation of a prosecuting witness cannot outweigh
a defendant's right to present clearly relevant evidence.

Georgia's rape shield statute also may not easily withstand a constitu-
tional challenge if it is successfully invoked to prevent a defendant from
introducing evidence relevant to the defense of denial. If the rape shield
statute is interpreted by Georgia courts as disallowing admission of any
evidence of the victim's past sexual conduct unless it falls within one of
the two statutory exceptions, then evidence highly probative on the de-
fense of denial will be excluded. No state's interest can justify such an
arbitrary and substantial infringement of a defendant's constitutional
right of confrontation.

CARLA J. DOLCE
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