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I.

INTRODUCTION

In decisions interpreting Title VII of the Civil Rights Act of 1964,1 the
United States Supreme Court has adopted two distinct definitions of discrimination. These definitions have come to be known as disparate treatment and disparate impact.
"Disparate treatment".. . is the most easily understood type of discrimination. The employer simply treats some people less favorably than
others because of their race, color, religion, sex, or national origin. Proof
of discriminatory motive is critical, although it can in some situations be
inferred from the mere fact of differences in treatment ....
Claims of disparate treatment may be distinguished from claims that
stress "disparate impact." The latter involve employment practices that
are facially neutral ... but that in fact fall more harshly on one group
than another and cannot be justified by business necessity ....
Proof of
discriminatory motive. . . is not required under a disparate-impact theory. . . . Either theory may, of course, be applied to a particular set of
facts.'
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1. 42 U.S.C. §§ 2000e to 2000e-17 (1982).
2. International Bhd. of Teamsters v. United States, 431 U.S. 324, 335 n.15 (1977) (citations omitted).
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This dichotomy of definitions precipitated two alternative modes of analyzing the facts in any given Title VII dispute, with corresponding differences in the proof that is required to show a prima facie case; to rebut
that case; and to meet such a rebuttal and prevail on the ultimate issue of
whether there has been a statutory violation.
The paradigmatic, three-part order of proof used in disparate treatment cases was initially set forth in McDonnell Douglas Corp. v. Green,3
a case concerning a failure-to-hire claim. A plaintiff must first prove three
elements that make a relatively simple prima facie case: that she is minority or female; that she applied, was qualified, and was rejected for a
job for which the employer was seeking applicants; and that after her4
rejection, the employer continued to seek similarly qualified applicants.
A presumption of illegal discrimination arises from this prima facie case,
which the defendant must then rebut by producing evidence from which
the court could find that the defendant had a legitimate, nondiscriminatory reason for its action.5 If the defendant carries that burden of production, the plaintiff, nevertheless, may prevail by proving that the defendant's asserted reason was not its true reason. The plaintiff may meet this
burden by persuading the court that the defendant's motive was discriminatory or that the reason proffered was pretextual."
A similar, paradigmatic three-part order of proof for disparate impact
cases was enunciated in Albemarle Paper Co. v. Moody.' This order of
proof requires that the plaintiff establish a prima facie case by showing
that an employment practice (in Moody, the administration of a battery
of tests) falls more harshly upon one group (defined by race, national ori3.

411 U.S. 792 (1973).

4. Id. at 802. The Court cautioned that "[tihe facts necessarily will vary in Title VII
cases, and the specification... of the prima facie proof required from [the plaintiff] is not
necessarily applicable in every respect to differing factual situations." Id. at 802 n.13. Thus
a similar, but not identical, combination of showings will make a prima facie case in a discharge claim, see, e.g., Turner v. Texas Instruments, Inc., 555 F.2d 1251, 1255 (5th Cir.
1977), while still different showings will do so in an academic denial-of-tenure case, see, e.g.,
Powell v. Syracuse Univ., 580 F.2d 1150, 1155 (2d Cir. 1978). As Justice Rehnquist explained for the Court in Furnco Construction Corp. v. Waters, 438 U.S. 567 (1978), the
plaintiff carries her initial burden by showing "actions taken by the employer from which
one can infer, if such actions remain unexplained, that it is more likely than not that such
actions were 'based on a discriminatory criterion illegal under the Act.'" Id. at 576 (quoting
International Bhd. of Teamsters v. United States, 431 U.S. 324, 358 (1977)).
5. 411 U.S. at 802-03. See also Texas Dep't of Community Affairs v. Burdine, 450 U.S.
248, 252-53 (1981) for an elaboration of this element of the McDonnell Douglas three-part
order of proof.
6. 411 U.S. at 804. See also Texas Dep't of Community Affairs v. Burdine, 450 U.S. 248,
253 (1981).
7. 422 U.S. 405 (1975).
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gin, or sex) than upon "others.8 The burden of persuasion then shifts to
the defendant to show that the challenged practice bears a "manifest relationship to the employment in question."' If the defendant carries that
burden, the plaintiff, nevertheless, may prevail by showing that there are
less discriminatory alternatives which would serve the defendant's business needs equally well.10
Disparate treatment is "the most easily understood type of discrimination," and is consistent with the concept of discrimination in other contexts.1 2 On the other hand, the Court, through its development of the disparate impact definition, interpreted Title VII's prohibitions in a way
that gave them a unique place among legal protections against racial, ethnic, and sexual bias. 1 ' A large body of decisional law has proliferated as
the offspring of Griggs v. Duke Power Co.," the 1971 decision in which
the Court enunciated the disparate impact definition that has since been
the subject of much critical comment. 5 As the history of the Griggs litigation illustrates,1e that definition resulted in remedies being awarded in
8. See id. at 425 & n.21.
9. Id. at 425.
10. Id. See infra text accompanying notes 165-85.
11. International Bhd. of Teamsters v. United States, 431 U.S. 324, 335 n.15 (1977).
12. In Washington v. Davis, 426 U.S. 229 (1976), the Court required a showing of 'purpose' to establish discrimination in violation of the equal protection component of the fifth
amendment, and rejected plaintiffs' proffer of a disparate impact showing. Id. at 238-39.
Similarly, in General Bldg. Contractors Ass'n, Inc. v. Pennsylvania, 458 U.S. 375 (1982), the
Court rejected disparate impact as a tenable mode of proof under the Civil Rights Act of
1866 (codified at 42 U.S.C. § 1981) Id. at 376.
13. See Washington v. Davis, 426 U.S. 229, 246-48 (1976).
14. 401 U.S. 424 (1971). See, e.g., the cases cited in B. SCHLEI & P. GROSSMAN, EMPLOYMENT DISCRIMINATION LAw 80-205 (2d ed. 1983).
15. See, e.g., Bartholet, Application of Title VII to Jobs in High Places, 95 HARv.L.
Ray. 947 (1982); Blumrosen, Strangers in Paradise: Griggs v. Duke Power Co. and the
Concept of Employment Discrimination, 71 MICH. L. REa. 59 (1972); Furnish, A Path
Through the Maze: Disparate Impact and Disparate Treatment Under Title VII of the
Civil Rights Act of 1964 After Beazer and Burdine, 23 B.C.L. REv. 419 (1982); Lerner, Developments in Employment Discrimination: The Disparate Impact Case, 1979 SuP. CT.
REv. 17; Maltz, Title VII and Upper Level Employment-A Response to Professor
Bartholet, 77 Nw. U.L. Rev. 776 (1983).
16. In 1955, the Duke Power Company began to require applicants for hire into any of
its four (all white) operating departments to have a high school diploma. (A fifth department, Labor, was all black). An aptitude test requirement was added in 1965. Griggs, 401
U.S. at 426-28. As a result of these two requirements, only one of the 13 blacks in the
company's labor pool could effect a transfer into any of the operating departments (when
vacancies arose) after July 2, 1965, the effective date of Title VII. Griggs v. Duke Power Co.,
292 F. Supp. 243, 247 (D.N.C. 1968). The district court found no intention to discriminate in
defendant's refusal to promote blacks failing to meet these two requirements, and, therefore, no violation. Id. at 245-47. The Fourth Circuit affirmed the finding concerning intent,
but found disparate treatment by Duke Power in not allowing blacks hired before 1955 to
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instances when no violation would otherwise have been found.
If the Griggs definition was consistent with the legislative purpose behind Title VII, then it has contributed significantly to rendering the statute more effective. Beyond that purpose, the definition has done much
to restructure institutional systems for employee selection and promotion
so as to further widely-accepted ideals of efficiency and reward for
merit.," As Professor Elizabeth Bartholet insightfully noted:
The systems exposed [by disparate impact analysis] have not been outlawed because employers could not meet an impossibly strict standard of
validation; they have been outlawed because they were revealed to be
inconsistent with merit selection. Courts' willingness to apply strict standards of validation grew in part from their recognition of how hard it was
to justify in meritocratic terms the job allocation systems they
observed."
In the face of the significant contribution made by the disparate impact
principle, it seems that there has been remarkably little effort to explain
why the prohibitions of Title VII mandate the principle, to undergird the
principle's enunciation with a theory that will help to predict its application in novel settings, and to reconcile the principle's existence with the
more common concept of disparate treatment. The Court in Griggs asserted that "[tihe Act proscribes not only overt discrimination but also
practices that are fair in form, but discriminatory in operation."2 0 The
Court added that "Congress directed the thrust of the Act to the consequences of employment practices, not simply the motivation."'" The
Court, however, never identified either the statutory language or the legislative history that impelled it to that conclusion. Later cases spelled out
the different three-part orders of proof to provide separate paradigms for
the evidentiary presentation of disparate treatment and disparate impact
cases,21 but the Court never explained why proof of motivation is essential in the first type of case but unnecessary in the second. In addition, it
avoid the requirements while allowing whites hired before that date to avoid them. Griggs v.
Duke Power Co., 420 F.2d 1225, 1232 (4th Cir. 1970). The Supreme Court, without disturbing the Fourth Circuit's findings concerning intent, reversed, holding that defendant
had not shown job-relatedness in the face of the evidence of disparate impact and, therefore,
that the requirements violated Title VII. 401 U.S. at 424.
17. As discussed in Part III, infra, there is some persuasive evidence showing that the
1972 Congress, which amended Title VII, found that the disparate impact principle had

made important contributions toward carrying out the Act's purposes.
18. Bartholet, supra note 15, at 957.

19. Id.
20. 401 U.S. at 431.
21. Id. at 432 (emphasis in original).
22. See McDonnell Douglas Corp. v. Green, 411 U.S. at 802-04; Albemarle Paper Co. v.
Moody, 422 U.S. at 425.
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may seem anomalous that a defendant, against whom a prima facie case
of intentional discrimination has been made, should bear a much lighter
burden of rebuttal than a defendant faulted only for a practice that may
unwittingly bear more heavily upon one group than upon another. In
fact, although the Supreme Court has made nearly one dozen major pronouncements on the definition of discrimination," none before 1982 attempted to relate the disparate impact principle to the language of the
statute. The one case in which the Court did attempt to set forth this
relation, Connecticut v. Teal," was resolved by a five-to-four vote with a
dissenting opinion sharply disputing the majority's understanding of the
principle.'s
The usefulness, perhaps even the survival,16 of the disparate impact
principle is undermined by this lack of theoretical underpinning; this is
reflected in the discomfort shown by some lower federal courts in determining whether to apply the principle in unconventional settings, 7 and
by the inconsistent results reached in different circuits.' 8 In fact, some of
the Supreme Court's own pronouncements have suggested that the sands
upon which the principle rests are capable of shifting."
We believe that there is a sound basis for the disparate impact principle in the statutory language of the 1964 Act and in the legislative history
of its 1972 amendments. In our view, the Congressional objective of
equality of opportunity in employment demands that the principle have
continuing vitality and broadened application. We will discuss these three
propositions in that order.
23. These pronouncements are found in the following cases: United States Postal Service v. Aikens, 460 U.S. 711 (1983); General Bldg. Contractors Ass'n, Inc. v. Pennsylvania,
458 U.S. 375 (1982); Connecticut v. Teal, 457 U.S. 440 (1982); Texas Dep't of Community
Affairs v. Burdine, 450 U.S. 248 (1981); New York City Transit Auth. v. Beazer, 440 U.S.
568 (1979); Furnco Constr. Co. v. Waters, 438 U.S. 567 (1978); Dothard v. Rawlinson, 433
U.S. 321 (1977); Washington v. Davis, 426 U.S. 229 (1976); Moody, 422 U.S. at 405; McDonnell Douglas Corp., 411 U.S. at 792; Griggs, 401 U.S. at 424.
24. 457 U.S. 440 (1982).
25. Id. at 441, 457 (Powell, J., dissenting).
26. Professor Hannah Furnish, for instance, has suggested that the principle should
'merge' into the disparate treatment definition, permitting the defendant the lighter burden
of rebuttal and, perhaps, requiring proof of motive in all cases. Furnish, supra note 15, at
420. We believe this view is rooted in the lack of an articulated theory undergirding the
disparate impact principle of which we are speaking.
27. See infra notes 114-15.
28. See, e.g., infra note 115.
29. See New York City Transit Auth. v. Beazer, 440 U.S. 568 (1979); Washington v.
Davis, 426 U.S. 229 (1976). These cases are discussed infra Part V.
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STATUTORY LANGUAGE

The opinion in Griggs asserted that the disparate impact principle was
mandated by the will of Congress:
The objective of Congress... was to achieve equality of employment
opportunities and remove barriers that have operated in the past to favor
an identifiable group of white employees over other employees. Under
the Act, practices, procedures, or tests neutral on their face, and even
neutral in terms of intent, cannot be maintained if they operate to
"freeze" the status quo of prior discriminatory employment practices.
...The Act proscribes not only overt discrimination but also practices that are fair in form, but discriminatory in operation. The touchstone is business necessity. If an employment practice which operates to
exclude Negroes cannot be shown to be related to job performance, the
practice is prohibited.30
The debates and reports in Congress that preceded the adoption of the
1964 Civil Rights Act warrant the generalization that the legislative objective was to achieve equality of employment opportunities and to remove barriers that favored whites in the past."1 There is very little in that
legislative history, however, to show that Congress was aware of adopting
anything resembling the disparate impact principle as the device that
would attain the objective.3 2 In fact, some incidents in that legislative history point in the opposite direction. For instance, a staff memorandum
originating in the Senate Judiciary Committee explained that the Mansfield-Dirksen amendment, through its introduction of the word 'intentionally' into the first sentence of section 706(g), required that "the unlawful employment practice complained of must be an intentional one." '
It is likely that the need to confront neutral practices having a disparate
impact upon women and minorities was, like the affirmative action needs
of Kaiser Aluminum Corporation in United Steelworkers of America v.

30. 401 U.S. at 429-31.
31. A description of the legislative history may be found in the Court's opinion in United
Steelworkers of America v. Weber, 443 U.S. 193, 202-04 (1979), with an elaboration in the
dissenting opinion of Justice Rehnquist. Id. at 230-52 (Rehnquist, J., dissenting).

32. During debate on the 1964 Civil Rights Act, in one of the few discussions that
seemed to concern the disparate impact principle, members of the Senate interpreted a decision of a hearing examiner for the Illinois Fair Employment Commission as having
adopted a disparate impact theory without the business necessity defense. The Tower
amendment (see infra notes 82 & 83 and accompanying text) was added to section 703(h) in
order to avoid that result. See Griggs, 401 U.S. at 434-36 & n.10, for a discussion of the
history of the adoption of the Tower amendment.
33. 110 CONG. REc. 14,331-32 (1964).
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Weber,s" a need "only partially perceived, if perceived at all, by the 88th
Congress ' ' ss when it adopted the Civil Rights Act of 1964.
Moreover, the court in Griggs did nothing to identify the language of
the 1964 Act which warranted application of the disparate impact principle. That identification appears not to have taken place until eleven years
later when Justice Brennan wrote the opinion for a five-member majority
in Connecticut v. Teal.36 He pointed out that the second paragraph of
section 703(a), which specifies unlawful employer practices, speaks "in
terms of limitations and classificationsthat would deprive any individual
of employment opportunities."' He added:
A disparate-impact claim reflects the language of § 703(a)(2) and Congress' basic objectives in enacting that statute: "to achieve equality of
employment opportunities and remove barriers that have operated in

the past to favor an identifiable group of white employees over other employees." When an employer uses a non-job-related barrier in order to
deny a minority or woman applicant employment or promotion, and that
barrier has a significant adverse effect on minorities or women, then the
applicant has been deprived of an employment opportunity "because of

...race, color, religion, sex, or national origin."' "

Although Justice Powell's dissenting opinion, joined by the Chief Justice and Justices Rehnquist and O'Connor, disputed Justice Brennan's in34. 443 U.S. 193 (1979).
35. Id.at 209 (Blackmun, J., concurring).
36. 457 U.S. 440 (1982). Plaintiffs in Teal challenged the validity under Title VII of a
written test which they had failed, but which was passed by a substantially greater percentage of whites. The passing rate for blacks was 54.17% while the white passing rate was
79.54%. Id. at 443. The state defended on the grounds that passing the test, while a prerequisite to promotion, was but one of several steps in the promotion process and that blacks
did as well, in fact, even better proportionately in the number of actual promotions as did
whites. The Court rejected this 'bottom line' defense, and remanded for the district court to
determine the test's job-relatedness. Id. at 456.
37. Id. at 448 (emphasis in original). The full text of the Civil Rights Act of 1964 §
703(a) (codified at 42 U.S.C. § 2000e-2(a) (1982)) reads:
(a) It shall be an unlawful employment practice for an employer(1) to fail or refuse to hire or to discharge any individual, or otherwise to
discriminate against any individual with respect to his compensation,
terms, conditions, or privileges of employment, because of such individual's
race, color, religion, sex, or national origin; or
(2) to limit, segregate, or classify his employees or applicants for employment in any way which would deprive or tend to deprive any individual of
employment opportunities or otherwise adversely affect his status as an employee, because of such individual's race, color, religion, sex, or national
origin.
Id.

38. 457 U.S. at 448 (emphasis by Justice Brennan) (quoting Griggs, 401 U.S. at 429-30).
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terpretation of this language, it professed an equally profound loyalty to
the continuing vitality of the disparate impact principle as a manner of
proving discrimination distinct from proving intentional disparate treat-

ment., In fact, the dissenting Justice complained that the majority's interpretation "blurs [the] distinction [between proving discrimination by
showing disparate impact as opposed to proving it by showing disparate
treatment] and results in a holding inconsistent with the very nature of
disparate-impact claims."' 0 In Justice Powell's view, although the statute
speaks of limiting persons in ways that would "'deprive any individual of
employment opportunities,' "41 the existence of the disparate impact
mode of proof is a product of judicial creation, not statutory application.
Griggs, in the dissent's view, was a tour de force that excused the plaintiff
from having to prove "intent on the part of the employer against an individual" when certain prerequisites are met; in other words, "when 'emoperate as "built-in headwinds"' and lack job
ployment procedures..,
4
relatedness.
As advocates of a continuing and broadened role for the disparate impact principle, we should perhaps be comforted by the dissent's apparent
loyalty to the principle in Teal. " The issue which divided the justices was
whether defendant could rebut the finding that an element within the
selection process disproportionately eliminated black candidates by showing that the final selection ratios (the 'bottom line') did not similarly disfavor the group." While this issue may not be one which threatens the
principle, we are concerned that the lack of a sound theory undergirding
the decisional law responsible for the disparate impact principle threatens
both its continuing vitality and its consistent application. If the dissent in
Teal is correct, then what the court could accomplish as a tour de force
and independently of any statutory premise, a later court may more easily withdraw or dilute.
In fact, the conclusion of the dissenting opinion in Teal itself suggests
cause for concern over possible future dilution. The dissent argued:
By its holding today, the Court may force employers either to eliminate tests or rely on expensive, job-related, testing procedures, the valid-

ity of which may or may not be sustained if challenged. For state and
local governmental employers with limited funds, the practical effect of
39. 457 U.S. at 456 (Powell, J., dissenting).

40. Id.
41. Id. at 456 (quoting Civil Rights Act of 1964 § 703(a)(2) (codified at 42 U.S.C. }
2000e-2(a)(2))).
42. 457 U.S. at 457 (quoting Griggs, 401 U.S. at 432).

43. 457 U.S. at 456-60.
44. 457 U.S. at 452-56, id. at 460-63 (Powell, J., dissenting).
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today's decisions may well be the adoption of simple quota hiring.'
Quota hiring appears to be precisely what defendant in Teal had
done.46 Under the pressure of the pending litigation, and in order to present its 'bottom-line' defense, defendant instituted affirmative action promotions which provided in this instance a 22.9% to 13.5% black/white
ratio. This action took place on the eve of the trial, approximately one
year after the lawsuit was commenced. 47 Had the dissent's position prevailed, there would have remained no assurance that minority promotions
would continue after this lawsuit, in the face of the adversely-impacting
written test. More seriously, a judicial concern over sparing employers, in
this case "state and local governmental 'employers with limited funds,"'
the expense of having to validate adversely-impacting selection procedures is a concern that some would see as warranting abandonment of the
disparate impact principle altogether. 49 Employers, including governments with limited funds, must make selection decisions if they are to
have employees. As has been shown,50 application of the disparate impact
principle, with its validation requirements, has tended to improve adherence to meritocratic objectives. Hence, to spare employers the need to
ascertain whether their selection procedures do in fact improve the
choices they make would be far from economically sound.
In contrast, the majority's analysis in Teal-that the disparate impact
principle was required by the language of section 703(a)(2), which emphasized the employment opportunities of individualss'-was faithful to the
vehicle with which Congress chose to express itself and, for that reason,
leads to a more stable statutory interpretation. While the dissent noted
that the majority's result was not mandated by the leading disparate impact decisions previously rendered by the Supreme Court,62 it was not
inconsistent with those cases and did not, as the dissent claimed, tend to
blur the distinction between the disparate impact principle and the disparate treatment mode of proof.5 That distinction focuses upon whether
the prima facie case made by the plaintiff warrants an inference of discriminatory motive. Only because the paradigmatic prima facie treatment
case warrants such an inference, does it tend to show that what happened

45.
46.
47.
48.
49.
50.
51.
52.
53.

457 U.S. at 463 (Powell, J., dissenting) (footnote omitted).
457 U.S. at 442-45.
Id.
457 U.S. at 463 (Powell, J., dissenting).
Bartholet, supra note 15 and accompanying text.
See supra notes 18-19 and accompanying text.
457 U.S. at 448.
Id. at 460-63 (Powell, J., dissenting).
Id. at 462.
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.race.. . ."" By contrast, the impact

mode's prima facie case, as Justice Brennan explains in Teal, tends to
show that, whatever the defendant's motive, what happened to the plaintiff was "because of

. .

. race . . ...5 It is not true, moreover, as the

dissent asserted, that the impact principle differs from disparate treatment in that only the latter places "the individual at the forefront
throughout the entire presentation of evidence."" The plaintiff in a disparate impact case, if he is to prevail, must bring himself individually
within the ambit of the harm the practice does. It is not enough for him
to show a practice having a significantly harsher impact on blacks and
that he is black. The plaintiff must also show that he, individually, was a
victim of that disparate impact.5 7
The challenged practice's effect on an ethnic or racial group fulfills the
statutory requirement that deprivation of employment opportunity must
be because of race in order to violate section 703(a)." A nonjob-related
test that did not significantly disadvantage blacks, for instance, might
well have kept Mr. Griggs from advancing into the coal handling department, but this failure to advance would not have been because of his race.
The requirement might also have disparately disadvantaged blacks but
yet been proven to be job related, in other words, necessary to the safe
and efficient performance of the job. Again, the court in Griggs would not
have held that this deprivation was because of race, but rather that it was
related to the needs of the job. If the requirement, however, does have
such a disparate impact upon blacks, and if it is not closely job related,
then it fits well within the statutory prohibition of a deprivation that is
"because of such individual's race.""
III. LEGISLATIVE HISTORY

If the legislative history of the 1964 Civil Rights Act was not very helpful in an assessment of whether the concept of discrimination was intended to include nonjob-related practices that had a significantly disproportionate impact on women or minority employees and applicants, the
history of the Equal Employment Opportunity Act of 197260 is subject to
54. "A prima facie case under McDonnell Douglas raises an inference of discrimination
only because we presume these acts, if otherwise unexplained, are more likely than not
based on the consideration of impermissible factors." Furnco Construction Co. v. Waters,
438 U.S. 567, 577 (1978).
55. See supra text at notes 37 & 38.

56. 457 U.S. at 458 (Powell, J., dissenting).
57.
58.

See East Texas Motor Freight Sys., Inc. v. Rodriguez, 431 U.S. 395 (1977).
42 U.S.C. § 2000-2(a) (1982).

59. Id.
60.

Pub. L. 92-261, 86 Stat. 103 (1972) (codified as amended at 42 U.S.C. §§ 2000e to
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no similar complaint.
The 1972 Act concluded a series of efforts, begun the year following the
1964 Act, that were intended to correct the major defect perceived in the
original Title VII: the lack of any enforcement powers in the Equal Employment Opportunity Commission (EEOC).6 One bill to achieve this reform passed in the House in 1966; 62 another passed in the Senate in
1970.68 In addition, many other bills were introduced, several of which
resulted in committee hearings." The version of the Equal Employment
Opportunity Act ultimately adopted in 197265 amended Title VII to provide the EEOC with authority to bring Title VII enforcement suits in
federal courts." In addition the principal amendments transferred the
Justice Department's 'pattern or practice' suit authority to the EEOC,"
and eliminated exemptions for educational institutions 8 and for state
and local governments." The amendments also added a new provision
designed to provide equal opportunity to federal employees and applicants by means of administrative remedies within the Civil Service Commission'7 0 and by permitting private suits in federal court against the
head of the department or agency involved. 7' Griggs was decided during
the first set of committee hearings7 2 on House Report 1746," the bill that
ultimately became the Equal Employment Opportunity Act of 1972.7'
The House Committee's report reflected the impact of the decision in
Griggs on the views of the majority in language which included the
following:
During the preparation and presentation of Title VII of the Civil
Rights Act of 1964, employment discrimination tended to be viewed as a
series of isolated and distinguishable events, due, for the most part, to
ill-will on the part of some identifiable individual or organization. It was
2000e-17 (1982)).
61. See Sape & Hart, Title VII Reconsidered: The Equal Employment Opportunity
Act of 1972, 40 GEo. WASH. L. RE. 824, 830-36 (1972).
62. H.R. 10065, 89th Cong., 2d Sess., 112 CONG. Rc. 9153-54 (1966).
63. S. 2453, 91st Cong., 2d Seas., 116 CONG. REc. 34,572-73 (1970).
64. See Sape & Hart, supra note 61, at 830-36.
65. Pub. L. 92-261, 86 Stat. 103 (1972) (codified as amended at 42 U.S.C. §§ 2000e to
2000e-17 (1982)).
66. Pub. L. 92-261, 86 Stat. at 104-07.
67. H.R. REP. No. 238, 92d Cong., 1st Sess. 19 (1971), reprinted in 1972 U.S. CODa CONG.
& AD. NEws 2137, 2164.
68. Id. at 26, reprinted in 1972 U.S. CODE CONG. & AD. NEws at 2161.
69. Id.
70. Id. at 56-57, reprinted in 1972 U.S. CODE CONG. & AD. NEws at 2167.
71. Id.
72. Id. at 2, reprinted in 1972 U.S. CODE CONG. & AD. NEws at 2138.
73. H.R. 1746, 92d Cong., 2d Seass., 118 CONG. Rac. 7116-70 (1972).
74. For a history of the bill's passage through Congress see id. at 1184 (index).
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thought that a scheme which stressed conciliation rather than compulsory processes would be more appropriate for the resolution of this essentially "human" problem. Litigation, it was thought, would be necessary
only on an occasional basis in the event of determined recalcitrance. Experience, however, has shown this to be an oversimplified expectation,
incorrect in its conclusions.
Employment discrimination, as we know today, is a far more complex
and pervasive phenomenon. Experts familiar with the subject generally
describe the problem in terms of "systems" and "effects" rather than
simply intentional wrongs. The literature on the subject is replete with
discussions of the mechanics of seniority and lines of progression, perpetuation of the present effects of earlier discriminatory practices through
various institutional devices, and testing and validation requirements.
The forms and incidents of discrimination which the Commission is required to treat are increasingly complex. Particularly to the untrained
observer, their discriminatory nature may not appear obvious at first
glance. A recent striking example was provided by the U.S. Supreme
Court in its decision in Griggs v. Duke Power Co.. .

.,

where the Court

held that the use of employment tests as determinants of an applicant's
job qualification, even when nondiscriminatory and applied in good faith
by the employer, was in violation of Title VII if such tests work a discriminatory effect in hiring patterns and there is no showing of an overriding business necessity for the use of such criteria.
It is increasingly obvious that the entire area of employment discrimination is one whose resolution requires not only expert assistance, but
also the technical perception that a problem exists in the first place, and
that the system complained of is unlawful.
Facts, statistical evidence and experience demonstrate that employers, labor organizations, employment agencies and joint labor-management committees continue to engage in conduct which contravenes
the provisions of Title VII. The existence of such practices demonstrates
the immediate need to effectuate the purposes of the Civil Rights Act of
1964.76
The Senate Committee's report, filed a few months later, reflected similar
7

views.

1

The House Committee's report, in criticizing the Civil Service Commission's efforts to provide equal employment opportunities for federal employees and applicants, also spoke of the teachings of the Griggs case:
[T]he Civil Service Commission has been plagued by a general lack of
expertise in recognizing and isolating the various forms of discrimination
75. H.R. REP. No. 238, supra note 67, at 8-9, reprinted in 1972 US. CODE
NEws at 2143-44 (footnote and citation omitted).
76. S. REP. No. 415, 92d Cong., 1st Sess. 1 (1971).
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which exist in the system. The revised directives to Federal agencies
which the Civil Service Commission has issued are inadequate to meet
the challenge of eliminating systemic discrimination. The Civil Service
Commission seems to assume that employment discrimination is primarily a problem of malicious intent on the part of individuals. It apparently
has not recognized that the general rules and procedures it has promulgated may actually operate to the disadvantage of minorities and women
in systemic fashion. All too frequently policies established at the policy
level of the Civil Service Commission do not penetrate to lower administrative levels. The result is little or no action in areas where unlawful
practices are most pronounced. Civil service selection and promotion requirements are replete with artificial selection and promotion requirements that place a premium on "paper" credentials which frequently
prove of questionable value as a means of predicting actual job performance. The problem is further aggravated by the agency's use of general
ability tests which are not aimed at any direct relationship to specific
jobs. The inevitable consequence of this, as demonstrated by similar
practices in the private sector, and, found unlawful by the Supreme
Court, is that classes of persons who are culturally or educationally disadvantaged are subjected to a heavier burden in seeking employment.77
Again, the Senate Committee report echoed that of the House, adding:
It is in these and other areas where discrimination is institutional,
rather than merely a matter of bad faith, that corrective measures appear to be urgently required. For example, the Committee expects the
Civil Service Commission to undertake a thorough re-examination of its
entire testing and qualification program to ensure that the standards
enunciated in the Griggs case are fully met.70
The House Committee report made a prescient reference to potentially
unconscious, evaluative bias as a form of 'institutional' discrimination,
when in its discussion of discrimination in state and local government
employment, added:
In a report released in 1969, the U.S. Commission on Civil Rights examined equal employment opportunity in public employment in seven
urban areas located throughout the country-North as well as South.
The report's findings indicate that widespread discrimination against minorities exists in State and local government employment, and that the
existence of this discrimination is perpetuated by the presence of both
institutional and overt discriminatory practices. The report cites widespread perpetuation of past discriminatory practices through de facto
segregated job ladders, invalid selection techniques, and stereotyped mis77. H.R. REP. No. 238, supra note 67, at 24, reprinted in 1972 U.S. Cooe CONG. & AD.
Naws at 2159.
78. S. Rzp. No. 415, supra note 76, at 14-15.
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conceptions by supervisors regarding minority group capabilities. 7
In a separate section of its report dealing with testing, the House Committee discussed the holding in Griggs in greater detail and approvingly
quoted those paragraphs from the opinions" which have most frequently
been quoted elsewhere.
One author has suggested that one aspect of the legislative history of
House Report 1746 creates an ambiguity with respect to how unequivocally the Ninety-second Congress expressed its approval of the Griggs
principle."1 As reported out of the House Committee on Education and
Labor, House Report 1746 would have added a phrase to section 703(h),82
the Tower amendment's exemption for professionally developed ability
tests.as This phrase would have made explicit Griggs' job-relatedness requirement for a test to be exempt from Title VII by modifying the word
'test' with this language: "which is directly related to the determination
of bona fide occupational qualificationsreasonably necessary to perform
the normal duties of the particularposition concerned . . ... " (The
court in Griggs held that the original Tower amendment exemption was
not a bar to striking down Duke Power Company's test because, in fact,
the test had been used to discriminate, whatever the employer's motivation.") As author Professor Earl M. Maltz noted,8 6 a substitute bill was
adopted on the House floor 7 which made no amendment of section
703(h), and the version finally adopted, after House-Senate conference,
likewise failed to include any amendment to that section.
As Professor Maltz correctly observed, however, neither the House nor
the Senate, in deleting the proposed language, evinced any expression of
intention to overrule Griggs.s s The failure of Congress to adopt this unnecessary endorsement of the Griggs disparate impact principle hardly
overcomes the impact of the several approving references to it elsewhere

79.

HR. Rap. No. 238, supra note 67, at 17, reprinted in 1972 U.S. CODE CONG. & AD.

NEws at 2152. Compare the findings of Nieva and Gutek discussed infra at text accompanying notes 144-53.
80. HR REP. No. 238, supra note 67, at 20-22, reprinted in 1972 U.S. CoDE CoNG. & AD.
NEws at 2156-57.

81. See Maltz, supra note 15, at 783 n.43.
82. H.R. REP. No. 238, supra note 67, at 37, reprinted in 1972 U.S. CODE CONG. & AD.
News at 2165.
83. 110 CONG. Rac. 13,492 (1964) (text of amendment as introduced); id. at 13,724 (text
of amendment as passed).
84. H.R. REP. No. 238, supra note 67, at 37, reprinted in 1972 U.S. CoDE CONG. & AD.
NEws at 2165 (emphasis in original).
85. 401 U.S. at 432-36.
86. See Maltz, supra note 15, at 783 n.43.
87. 117 CONG. RzC. 32,110-13 (1971).
88. See Maltz, supra note 15, at 783 n.43.
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s
in this legislative history.8
In our view, it is equally important that the
proposed language in the bill recommended by the House Committee,"0
which failed to make its way into the final enactment, dealt with the
holding in Griggs only insofar as it touched upon Duke Power Company's
testing practices, not with the company's educational requirement. Thus,
what was rejected was not a statement of the broad disparate impact
principle, but only a narrow revision of the exemption for professionally
developed ability tests. The Supreme Court's application of the Griggs
disparate impact principle to the Albemarle Paper Company's testing
practices, in its 1975 decision concerning that company," 1 suggests that
the failure to enact that revision was not considered to have weakened
the principle's specific application to testing and, therefore, could scarcely
have been thought to have impaired the broader principle itself.
One aspect of the 1972 Equal Employment Opportunity Act's legislative history in the Senate can be considered to threaten the broad principle of disparate impact discrimination. As Professor George Rutherglen
pointed out," the bill adopted by the Senate omitted the word 'intentionally' from section 706(g),' s the remedy provision of Title VII. This section, prior to the Senate's amendments, conditioned the power of the federal courts to enjoin and remedy proven violations upon their finding that
the defendant "has intentionally engaged" in an unlawful employment
practice." If the word was deleted in the Senate with the object of endorsing the Griggs disparate impact principle, then its reinsertion by the
Senate-House Conference Committee into the Act, 9" in the form in which
it was ultimately adopted, may be thought to have been a repudiation of
the principle in its broad generality, not in its narrow application to testing alone. There appears, however, to have been no explanation offered
for the deletion of the word in the version originally adopted by the Senate, and the Conference Committee Report recited only that the word
had been retained in the House version, deleted in the Senate version,
and that the Senate receded, restoring the word so that the section reads
the same "as the language of the current law reads."' In the face of
favorable references to the Griggs principle elsewhere in the legislative

89. See H.R. REP. No. 238, supra note 67, at 20-22, reprinted in 1972 US. CODE

CONG.

&

AD. NEws at 2156-57.

90. Id. at 37, reprinted in 1972 U.S. CODE CONG. & AD. Nzws at 2165.
91. Albemarle Paper Co. v. Moody, 422 U.S. 405 (1975).
92. Rutherglen, Title VII Class Actions, 47 U. Cm. L. REv. 688, 719 n.185 (1980).
93. Id. The text of the Senate's amended version is at 118 CONG. REc. 4945-46 (1972).
94. H.R. REP. 238, supra note 67, at 42, reprinted in 1972 U.S. CODE CONG. & AD. NEws
at 2162.
95. 118 CONG. Rac. 6644 (1972).
96. S. RAO. No. 681, 92d Cong., 2d Sess. 18 (1972).
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history of the 1972 amendments, and to existing case law generally," this
turn of events in the Senate fails to weaken the proposition that the
adoption of the amendments, in the year following the decision in Griggs,
reflected a congressional endorsement of the disparate impact principle

enunciated in that case.
IV.

UTILITY FOR THE CONGRESSIONAL OBJECTIVE

The Court in Griggs noted in dictum that the objective of Congress in
adopting Title VII of the 1964 Civil Rights Act was "to achieve equality
of employment opportunities and remove barriers"' s that favored white,
Anglo males in the past. This statement appears to have survived the test

of time undisputed. If we assume that the Court correctly stated the legislative objective, we may fairly ask how effectively the Griggs principle

serves that objective. The principle is warranted by the language of the
statute" and by legislative history 0 0 (in amendment, if not in original
adoption), but will it also survive a test of how well it serves the objec-

tives of the law?
The initial response of commentators to the decision in Griggs awarded
its principle high marks on the score of utility. Though the comments
showed the decision to have been controversial, adverse criticism merely
held it to have been too effective in removing barriers in order to provide
opportunities for those previously excluded. 10' Among favorable critics,
Professor Alfred Blumrosen credited the decision in Griggs with having

resolved the question of" 'whether the Act shall remain a potent tool for
equalization of employment opportunity or shall be reduced to melliflu-

ous but hollow rhetoric'." 1 " In his analysis, the difference between the
motivation-oriented treatment concepts of discrimination that preceded
97. 118 CoNo. Rac. 4940-44, 7166-69 (1972).
98. 401 U.S. at 429-30. Griggs, of course, was a race case and the Court in this dictum
spoke of "barriers that have operated in the past to favor an identifiable group of white
employees." Id. at 430. Since the court has consistently applied race precedents to sex and
national origin cases under Title VII, it seems fair to paraphrase the dictum to render it
equally applicable to female and non-Anglo employees and applicants.
99. See supra notes 30-59 and accompanying text.
100. See supra notes 60-97 and accompanying text.
101. See, e.g., Patterson & Brame, Critique: A Defendant's View, 10 U. RICH. L Rv.
317 (1976) ("The courts ... frequently use their control over employment practices to compensate protected groups for past societal actions." Id. at 320.); Sandman & Urban, Employment Testing and the Law, 27 LA. L.J. 38 (1976) ("stringent application" of EEOC's
testing guidelines "may dissuade employers from continued use of formal employment
tests" Id. at 52-54.).
102. Blumrosen, supra note 15, at 77 (quoting Sobeloff, J., dissenting in Griggs v. Duke
Power Co., 420 F.2d 1225, 1237-38 (4th Cir. 1970)). Professor Blumrosen served as the
EEOC's first Director of Conciliations.
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Griggs and the Griggs disparate impact principle lay at the heart of the
"floundering" ineffectiveness of state fair employment practice laws and
agencies that had been in existence for nearly two decades prior to the
1964 Act."0 8 "The older [disparate treatment] concepts of discrimination
. . . permitted the employer to insulate his employment practices from
the social and economic problems that had arisen in society as a consequence of the pervasive patterns of discrimination and subordination

....

P11'

In contrast, the Griggs principle "sought to relate the law of

discrimination more closely to the social problems that had generated the
enactment of the Civil Rights Act of 1964. Under [it,] discrimination was
measured in terms of the adverse consequences inflicted upon minorities,
no matter how achieved." 1056
Some recent commentators, however, have been more restrained in assessing the Griggs principle's place in the attainment of the equal opportunity objective. Professor Hannah Furnish, for instance, has comprehensively analyzed the developing decisional law and has formulated a theory
concerning the rebuttal burden placed upon the defendant when the
plaintiff has proven a prima facie case.'0 6 She has attempted to show that
concepts of disparate treatment and disparate impact are merging, with
the lesser rebuttal burden in disparate treatment becoming the survivor,'17and she advocates a speedy and explicit conclusion of this process. " In another vein, Professor Earl Maltz has advocated the adoption
of a double standard, confining the Griggs principle to lower level jobs so
that persons alleging discrimination in 'upper level employment' will prevail only upon proof of the elements of a disparate treatment case. 109 Professor Maltz's concern, too, is to spare the employer in 'upper level' cases
from having to meet the more rigorous rebuttal burden of proof traditionally imposed in disparate impact cases.110
Uncertainties in the decisions of some federal courts of appeals have
paralleled the erosion of the Griggs principle predicted and advocated by
these commentators. In dictum in NAACP v. Medical Center, Inc.,' the
Court of Appeals for the Third Circuit carefully reasoned that the thrust
of the Supreme Court's recent disparate treatment case decisions, which
emphasized that the defendant's rebuttal burden was one only of produc103.
104.
105.
106.
107.
108.
109.
110.
111.

Blumrosen, supra note 15, at 68.
Id. at 70.
Id. at 71.
See generally Furnish, supra note 15.
Id. at 436.
Id. at 440-45.
See generally Maltz, supra note 15.
Id. at 77-83.
657 F.2d 1322 (3d Cir. 1981).
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ing evidence, required it to conclude that a more onerous burden (in
other words, a burden of persuasion) would not be imposed upon a defendant in a disparate impact case."' The court then applied that conclusion
in a Title VII case, which was tried on a disparate impact theory, and
held for defendant after concluding that it had met its burden of production.' 1 Like Professor Furnish, the Third Circuit read the Supreme
Court's disparate treatment cases as compelling the merger of disparate
impact with treatment insofar as the cases concerned the rebuttal burden
borne by the defendant. Similarly, we believe that the Fifth Circuit misread one of its own recent precedents as requiring it to narrow the class of
'neutral practices' to which disparate impact analysis may be applied."'
This misreading would render the Griggs principle inapplicable to those
screening procedures which involve subjective judgments." 5 Inasmuch as
112. Id. at 1333-36.
113. Id. at 1337.
114. See Pouncy v. Prudential Ins. Co., 668 F.2d 795, 799-802 (5th Cir. 1982).
115. At least four decisions have cited Pouncy v. Prudential Ins. Co., 668 F.2d 795 (5th
Cir. 1982) for this proposition: Vuyanicli v. Republic Nat'l Bank, 723 F.2d 1195 (5th Cir.
1984); Pegues v. Mississippi State Employment Serv., 699 F.2d 760 (5th Cir.), cert. denied,
104 S. Ct. 482 (1983); Carroll v. Sears Roebuck & Co., 708 F.2d 183 (5th Cir. 1983); and
Carpenter v. Stephen F. Austin State Univ., 706 F.2d 608 (5th Cir. 1983). In so doing, the
Fifth Circuit has turned its back on one of its earliest and most frequently cited disparate
impact decisions, Rowe v. General Motors Corp., 457 F.2d 348 (5th Cir. 1972), in which the
court said that "promotion/transfer procedures which depend almost entirely upon the subjective evaluation and favorable recommendation of the immediate foreman are a ready
mechanism for discrimination . ..much of which can be covertly concealed." Id. at 359.
Ironically, Rowe was cited with approval in Pouncy, 668 F.2d at 800 n.7. All that the court
in Pouncy did, however, was to reject plaintiff's effort to convert a statistical underrepresentation of blacks in higher level positions, and of blacks receiving promotions, into a
disparate impact showing without relating these statistics causally to any specific employer
practice that might in fact explain them. Plaintiff identified three practices that might have
explained the underrepresentation, but he failed to show a causal connection between any of
them and the statistical result. Id. at 801. What the court in Pouncy said was simply that
"[W]e do not permit a plaintiff to challenge an entire range of employment practices merely
because the employer's work force reflects a racial imbalance that might be causally related
to any one or more of several practices." Id. (quotation of a prior Fifth Circuit decision and
citation omitted). The court explained that specification of the practice responsible for the
claimed disparate impact "is necessary so that the employer can respond by offering proof
of its legitimacy." Id. While the practices that Pouncy identified as potentially responsible
for his proffered imbalances did include "Prudential's use of subjective criteria in employee
performance evaluations," id. at 799, nothing in either the language or the reasoning of the
decision in Pouncy compelled the conclusion drawn by the court in Carroll,that such use is
"not within the category of facially neutral procedures to which the disparate impact model
is applied." Carroll, 708 F.2d at 188 (citations omitted).
Without offering an explanation for doing so, the Eighth Circuit seems to have reached
the same result in Harris v. Ford Motor Co., 651 F.2d 609 (8th Cir. 1981), and adhered to it
in Talley v. United States Postal Serv., 720 F.2d 505 (8th Cir. 1983). Opposite conclusions
have been reached in the Ninth and Tenth Circuits: Wang v. Hoffman, 694 F.2d 1146 (9th
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procedures involving subjective judgments are more often found in hiring
for, and promoting to 'upper level' jobs, this development parallels the
result advocated by Professor Maltz.11
Professor Maltz appears to join those early critics of the Griggs development, finding that it is too effective in removing barriers when applied
to claims of discrimination in 'upper level' employment. The fault in the
Griggs principle, he says, is that it "fails to address adequately certain
practical, and theoretical issues unique to . . .upper, level jobs."'

Al-

though he acknowledges that achieving equality of employment opportunities even in 'upper level' jobs "is an extremely important social goal
...

the costs of advancing the goal must be weighed against the bene-

fits."1 18 On economic analysis of the efficiency of employee selection practices, Maltz concludes that the Griggs principle adds distorting factors
(for example, cost of validation) to an employer's otherwise rational decision to "use a given criterion for employment (x) whenever the average
gain in productivity per hiree who met that criterion [P(x)] outweighed
the cost of obtaining the information necessary to evaluate the potential
employee under that criterion [C(x)]." 1'1 Additionally, he believes that
the Griggs principle "necessarily conflicts with. . . the value of employer
autonomy," a principle "rooted in the broader concept of private property
that forms the foundation of the American economic and social system." 20 While such burdens similarly accompany use of the Griggs principle to "alleviat[e] institutional racism as it affects lower level employment decisions, '1 2 1 he concludes that they cost less at such levels and
invoke relatively stronger societal interests arrayed against employer autonomy. 12 Hence, the objective of Congress may be furthered by the relatively more efficient Griggs principle in employment settings such as that
at Duke Power Company where it originated.122 In Maltz's view though,
when one applies the law. of employment discrimination in 'upper level'
jobs, other factors, some of which were raised in unsuccessful debate
against the 1972 amendments, 2 ' should induce the courts to temper the
Cir. 1982); Peters v. Lieuallen, 693 F.2d 966 (9th Cir. 1982); Williams v. Colorado Springs
School Dist., 641 F.2d 835 (10th Cir. 1981).
116. See generally Maltz, supra note 15.
117. Id.at 777.
118. Id.at 785.
119. Id.at 786.
120. Id.at 789.
.121. Id.at 791.
122. Id.at 790-91.
123. Griggs, 401 U.S. at 424.
124. Maltz quotes Senator Ervin making such a point in debate in support of his amendment to exempt physicians and surgeons from the requirements of Title VII. Acknowledging
that the amendment on behalf of which Senator Ervin spoke was defeated, Maltz neverthe-
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efficient pursuit of the legislative objective.
In contrast to Maltz's reasoning from other policy goals, the conclusions of Professor Furnish'2 5 and of the Third and Fifth Circuit decisions
which we have noted 2 6 move toward erosion of the Griggs principle
largely on the basis of doctrinal analyses of prior decisions, principally
Texas Department of Community Affairs v. Burdine1 2 7 and Pouncy v.
PrudentialInsurance Co.' No new insights into the reading of the statutory language or of the legislative history appear to support any of their
conclusions and, unlike Maltz, they do not explicitly suggest a social benefit theory that would warrant the erosion they perceive and advocate.
It may be inferred, therefore, that Professor Furnish and the judges of
the Third and Fifth Circuits have found that the Griggs principle's contribution to implementing the Congressional objective in Title VII, however effective it may be, is outweighed by the demands of some other,
unidentified, social policy considerations. 129 Professor Maltz, on the other
hand, explicitly reasons that such other policy goals outweigh Griggs'
usefulness in serving Title VII's objective.12 0 In our view, all of them are
engaged in a process of partial repeal of Title VII without authority from
Congress.
Professor Furnish makes the interesting suggestion that "the disparate
impact cases were decided by the [Supreme] Court against a factual backless contends that the response of Senator Pastore, a supporter of the 1972 amendments,
conceded much to the employer autonomy value for which Maltz would abrogate the Griggs
principle in 'upper level' employment., He quotes Pastore as saying:
No one here questions the right of any hospital or any medical authority to
reject anybody, regardless of the color of his skin, or membership in any minority
group, if the applicant is not qualified. That is not the question. All we are saying
is that where all qualifications are met, please do not put certain groups under
the burden of proving that they are twice as good in order to be considered equal.
Maltz, supra note 15, at 784 (emphasis in original). While we do not concede that Senator
Pastore's response in this debate could commit the Congress to the double standard for
which Maltz contends, under our theory of the statutory basis for the Griggs principle, the
words Pastore used do not have that effect. A physician seeking employment for which she
is qualified in all respects except that she fails to pass a nonjob-related screening interview
which has a disparate impact upon women, satisfies both the definition of violation in section 703(a)(2), see supra text accompanying notes 37-38, and Senator Pastore's injunction
against being made to prove that she is "twice as good." Maltz, supra note 15, at 784.
125. See generally Furnish, supra note 15.
126. See supra notes 111 & 115 and accompanying text.

127. 450 U.S. 248 (1981).
128. 668 F.2d 795 (5th Cir. 1982). See supra note 115 and accompanying text.
129. Both Furnish and the Third Circuit rest their conclusions principally upon doctrinal analyses of Supreme Court decisions. The Fifth Circuit, on the other hand, claims no
outside support for its recent, eroding precedents. See supra note 128 and accompanying
text.
130. Maltz, supra note 15, at 785-86, 789.
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drop which suggests disparate treatment."' 3' She points to the overt discrimination which preceded the effective date of the Civil Rights Act of
1964 in the cases involving Duke Power Company'"' and Albemarle Paper
Company, 3 3 and to the State of Alabama's adoption of an explicit ban on
women in certain jobs during the pendency of the litigation in Dothardv.
Rawlinson.134 "Arguably," she concludes, "the Court's failure to continue
the theoretical separation of disparate impact and disparate treatment
cases is merely
part of the evolution of the Court's handling of the Title
5s
VII cases.'
Professor Furnish's interesting observation concerning the likely presence of unlawful motives in the actions of defendants in Griggs, Moody,
and Rawlinson'ss offers a key to understanding the difference between
their positions and the law which we believe was enacted by Congress. It
is true that some aspects of those defendants' conduct, as described in the
opinions of the Court, suggest unlawful motivation."87 The courts that
tried those cases, however, failed to find intentional disparate treatment
in the adoption of the differentially-impacting practices and, we submit,
the Congress did not require such findings in order to warrant a finding of
violation. As the majority in Teal observed, the prohibitions of section
703(a)(2) deal with limitations and classifications which tend to deprive
individuals of opportunities because of race.'3 The reversion to a requirement that intention be proved"' would tend to return employment discrimination law to the "floundering" ineffectiveness of pre-1964 state law
14 0
which Professor Blumrosen deplored.
The institutional racism (and sexual bias) which the Court in Griggs
undertook to remedy continues to plague American society and to have
131.
132.
133.
134.

Furnish, supra note 15, at 442.
Griggs, 401 U.S. at 424.
Albemarle Paper Co. v. Moody, 422 U.S. 405 (1975).
433 U.S. 321 (1977).

135. Furnish, supra note 15, at 443.
136. Furnish, supra note 15, at 442.
137. Duke Power Company's 1955 adoption of its high school diploma requirement, however, preceded the adoption of Title VII by nine years. At that time, Duke Power was
openly (and lawfully) discriminating against blacks. Thus, it did not need to adopt a disparately-impacting practice to accomplish that discrimination. See Griggs, 401 U.S. at 426.
138. 42 U.S.C. § 2000e-2(a). See supra text accompanying notes 37-38.
139. Professor Furnish claims that disparate impact is tending to merge into disparate
treatment primarily at the stage of the employer's rebuttal. Since the rebuttal which Furnish advocates is light and because she would require the plaintiff to prove motivation, that
is, to prove that the business need offered in rebuttal was merely a pretext for discrimination, she recognizes that unlawful motivation would normally become the crucial issue in the
merged system. Furnish, supra note 15, at 442.

140. Blumrosen, supra note 15, at 68.
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its most regrettable effects upon employment opportunities." The blackwhite gap in rates of unemployment and the male-female gap in earnings
most dramatically illustrate this.1 4 2 What has changed since Griggs was
decided in 1971 is the level of sophistication with which managers perpetuate racism and sexism within their institutions. It would be rare in the
1980s for an employee selection requirement to be adopted in circumstances such as those which warranted Professor Furnish to conclude that
unlawful motivation might be inferred merely from the facts recited in
the Supreme Court's opinion. 42
For the most part, all of the assessments of the efficiency of the Griggs
principle reflect unscientific guesses concerning the impact of law upon
practice. At least one sociological study of the empirical evidence concerning practices central to the limitation of employment opportunities of
women, however, suggests that the matter is capable of more scientific
assessment. Professors Veronica Nieva and Barbara Gutek reported the
results of their examination of fifty-eight previously published empirical
studies bearing upon the circumstances aggravating, or ameliorating, sexrelated bias in the evaluation of workers.1 44 "A common research paradigm used in [the predicate studies upon which their study was based],"
they wrote, "involves the description of hypothetical persons who are
identical except for sex, on whom [evaluators make] judgments and personnel decisions .... ,,145 Many of the predicate studies related to the
suitability of male and female candidates for selection "for managerial,
scientific and semi-skilled positions."" Another study involved the selection of candidates for assistant and associate professorships by 228 college and university psychology department chairpersons.147 Other studies
dealt with the evaluation of professional articles and paintings, which
were alternately attributed to male and then female authors and
141. Professor Maltz candidly acknowledges this conclusion, contending simply that
other social values compete with the important one of providing such a remedy at upper
levels of employment. Maltz, supra note 15, at 785, 791.
142. Concerning the black-white gap in rates of unemployment, see N.Y. Times, Sept. 8,
1984, at 1, col. 4 and at 7, col. 4. Concerning the male-female earnings gap, see J. SALvo & J.
McNEiL,LiWErimE WORK EXPERiRNCE AND ITS EFFECT ON EARNINGS: RETROSPECTIVE DATA
FROM THE 1979 INCOME SuRvy DEvELOPMENT PROGRAM 1-5 (U.S. Bureau of the Census,
Current Population Reports, Series P-23, No. 136, 1984); see also D. TEIMAN & H. HARTMANN, WOMEN, WORK, AND WAGES: EQUAL PAY FOR JoS oF EQUAL VALUE passim (1981).

143. Furnish, supra note 15, at 421-22.
144. Nieva & Gutek, Sex Effects on Evaluation, 5 ACAD. OF MGMT. REV. 267 (1980)
[hereinafter cited as Nieva & Gutek, Sex Effects]. This study also appears as a chapter in
the authors' book, V. NEvA & B. GuTzK, WOMEN AND WORK: A PSYCHoLoGicAL ESPECTrE (1981).
145. Nieva & Gutek, Sex Effects, supra note 144, at 267.
146. Id.
147. Id. at 268.
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artists.

Nieva and Gutek drew three principal conclusions from their analysis
of these studies. First, they found that there is a direct relationship between the extent to which the evaluation is based on vague criteria (for
example, 'academic excellence') or the evaluator is required to draw inferences from incomplete or ambiguous information, and the extent of antifemale bias. '4 In this relationship, the more vague the criteria and the
more limited or ambiguous the information, the greater the degree of
anti-female bias.'" Second, the sex-related bias seems to be maximized
by sex-role incongruity: anti-female bias is maximized when evaluating
women seeking or holding positions perceived to be men's jobs. 51 Third,
the level of qualification or performance involved affects evaluative bias.
According to Nieva and Gutek, "females are evaluated less favorably than
males when they are highly qualified or perform well,... more favorably
than males when both are not well qualified or are unsuccessful
performers."' 5'
Nieva and Gutek have thus described institutional sexism and shown
how its consequences can be predicted."8 Given the capacity of the
human mind for self-delusion and rationalization, it requires no leap to
infer that similar empirical studies could be done on the society's institutional racism.' Based on this description, one can conclude that practices which maximize anti-female bias do indeed have a disparate impact
upon women and should be required to be shown to be a business necessity. Moreover, none of the participants in these practices is conscious of
sex-related (or race) bias. To require the victims of ihese practices to
prove unlawful motivation is to suspend the application of Title VII in
the settings which maximize bias until institutional sexism and racism
disappear. Furthermore, this requirement of proof will delay that disappearance. Neither Congress nor the Supreme Court, we submit, has authorized any such suspension.
Not only is the retrenchment perceived and advocated by both Furnish
148. Id.
149. Id. at 273.
150. The pro-male bias is even more accentuated if the evaluator must predict on the
basis of vague or unspecified criteria whether a woman will perform well in te future. In
the case of a woman, the evaluator with limited information is more likely to attribute a
strong past performance to luck-or even hard work-rather than to innate ability. Id. at
269-70.
151. Id. at 272-73.
152. Id. at 273-74.
153. Id. at 267-74.
154. See, e.g., Lawrence, "Justice" or "Just Us". Racism and the Role of Ideology

(Book Review), 35 STAN. L. Rav. 831 (1983), on the relationship between racism and the

capacity to rationalize.

962

MERCER LAW REVIEW

[Vol. 36

and Maltz unwarranted by statutory and decisional law, it is also unwarranted by the kinds of economic and social policy considerations which
Professor Maltz has articulated.'" It may indeed be economically burdensome to require an employer to validate her rational, but otherwise untutored assessment, that "the average gain in productivity per hiree who
met" the employer's chosen selection criterion "outweighed the cost of
obtaining the information" necessary to apply it.'" The employer who is
unwilling to do so, when confronted with evidence that her selection criterion is depriving her of equal access to the talents and abilities of women,
blacks, Hispanics, Native Americans, Asians or some other group within
the new majority of American workers, 167 may conceivably be behaving
rationally in terms of short term cost effectiveness, but can no longer defend her rationality in long range terms. As Professor Bartholet demonstrated, each one of the selection criteria which the courts struck down
because of a disparate impact in violation of Title VII proved to be an
obstacle to achieving those efficiencies that grow out of merit hiring and
advancement.'" Admittedly, the effort to validate selection criteria for
'upper level' employment may prove to be more costly than is the case
with the 'lower level' jobs that have predominately been the subject of
successful Title VII actions based upon disparate impact. By the same
token, the social cost of continuing to use inefficient selection methods,
and of postponing efforts to achieve more truly merit-based employment
decisions, is greater when the level of the employee's responsibility is
higher. The kind of elitism which contends for an exemption of 'upper
level' hiring and promotion from empirical scrutiny, in fact, supports the
opposite conclusion: because these jobs may have greater effect on the
productivity of our economy (and the safety of our endeavors), it is more,
not less, urgent that unvalidated screening devices be scrutinized to ensure that only the best are actually serving in such jobs." s
155. See Maltz, supra note 15, at 785-93.
156. Id. at 786.
157. The Bureau of Labor Statistics reported that the workforce majority status of white
males ended in 1983. Bu=AU op NATIONAL AFFAIRS, FAir EMPLOYMENT PRAcrIczs: SuMMAy OF LATmwr DzvmonPimns 2 (Aug. 9, 1984).
158. Bartholet, supra note 15, at 956-57.
159. An excellent plumber is infinitely more admirable than an incompetent philosopher. The society which scorns excellence in plumbing because plumbing is a
humble activity and tolerates shoddiness in philosophy because it is an exalted
activity will have neither good plumbing nor good philosophy. Neither its pipes
nor its theories will hold water.
J. GmDowan, Excnmacm CAN Wz = EQUAL AND Excma xw Too? 86 (Harper Colophon
ed. 1962).
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V. THE SUPREME COURT DECISIONS
The cases principally relied upon by Furnish and Maltz to show that
the Supreme Court has mandated the erosion of the defendant's burden
in impact cases are Albemarle Paper Co. v. Moody,1 "0Washington v. Davis,161 New York City Transit Authority v. Beazer,"" and Texas Depart-

ment of Community Affairs v. Burdine.'1 3
In the first of these cases, Moody, the Supreme Court imposed the
harshest burden of validation that it ever imposed upon a defendant
seeking to rebut a plaintiff's showing of disparate impact.'" Hence, the
Court's dictum in Moody, from which the commencement of retreat from
the Griggs principle could'be inferred'" is anomalous. Both Furnish and
Maltz point out that Justice Stewart, writing for the majority in Moody,
outlined, for the first time, a three-stage order of proof in disparate impact cases, drawing a comparison to McDonnell Douglas Corp. v.
Green,'" the case in which the Court first enunciated the three-stage order of proof in treatment cases.' s7 Justice Stewart quoted the Griggs

statement of the employer's "'burden of showing that any given requirement [has] ... a manifest relationship to the employment in ques-

tion,' "" and stated that at the third stage, the plaintiff might counter
such proof with evidence of an alternative requirement having a lesser
discriminatory impact.'$' He added that "[s]uch a showing would be evidence that the employer was using its tests merely as a 'pretext' for discrimination, citing McDonnell Douglas at the location of its pretext
language."170
This reference to pretext was wholly unnecessary to the resolution of
the issues in Moody. The citation to McDonnell Douglas and this seemingly pointless effort to achieve symmetry with its three-stage order of
proof, moreover, preceded the Court's 1977 articulation of the sharp dichotomy between disparate treatment and disparate impact- which appeared in the Court's wel-known footnote in InternationalBrotherhood
of Teamsters v. United States."' Nevertheless, Maltz correctly points out
160.
161.
162.
163.
164.
165.
166.
167.
168.
169.
170.
171.

422 U.S. 405 (1975).
426 U.S. 229 (1976).
440 U.S. 568 (1979).
450 U.S. 248 (1981).
See Furnish, supra note 15, at 427.
See Maltz, supra note 15, at 780.
411 U.S. 792 (1973).
See Furnish, supra note 15, at 422-23; Maltz, supra note 15, at 779, 780 & n.29.
422 U.S. at 425 (quoting Griggs, 401 U.S. at 432).
422 U.S. at 425.
Id. (citing McDonnell Douglas, 411 U.S. at 804-05).
431 U.S. at 335 n.15. The Court, in footnote 15 of the Teamsters' decision, cited B.
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that in the Court's later decision in Beazer, it relied on this dictum as
importing a proof-of-intent requirement into a plaintiff's surrebuttal or
third-stage burden of proof in disparate impact cases."" Maltz also
notes 73 that the recent decision in Connecticut v. Teal" 4 restates the
proof-of-pretext function of a plaintiffs third-stage showing of a less discriminatory alternative.1 7 ' However opaque the analysis may be that let
the pretext language creep into the dictum in Moody, the pretext notion
now seems to be firmly implanted into the order and burdens of proof in
disparate impact cases. This pretext notion has overruled early interpretations of the business necessity language in Griggs."O For example, in
1971, the Fourth Circuit reasoned that since a practice would not be a
necessity if a less discriminatory alternative would serve the employer's
purposes, the burden of proving necessity included the burden of proving
the absence of such alternative.1 7 7 The dictum in Moody not only put
that burden on the plaintiff, but also required the plaintiff to overcome
the employer's proof of validity by showing that the disparately-impacting practice is merely a camouflage for an unlawful motive." 8
This analysis, however, does not warrant either the conclusion that intent may emerge as a common factor in a merger of disparate impact into
disparate treatment, 17 9 or that intent can be required to be shown when
discrimination in 'upper level' employment is claimed. 180 Moody is consistent with an interpretation of section 703(a)' 81 that an invalid screening
practice that has a disparate impact upon blacks "limit[s]" and "classiflies]" them in a way "which. . . deprive[s] . . . [them] of employment
opportunities . . . because of . . . race."1 2 Moody, moreover, remains

consistent with the requirement in Griggs, recently reiterated in Teal,"'3
that the employer bears the burden of proving validity. The Court in
Moody established only that after the employer has shown the validity of
Scmm & P. GROSSMAN, EMPLOYMzNT DsciumwAToN LAw (1976) as a source for the dichot-

omy and it, too, was published after Moody.
172.

Maltz, supra note 15, at 781-82.

173. Id. at 780-81.
174.

457 U.S. 440 (1982).

175. Id. at 447.
176. See Furnish, supra note 15, at 430-32.
177. See Robinson v. Lorillard Corp., 444 F.2d 791, 798 & n.7 (4th Cir. 1971); see also
EEOC Uniform Guidelines on Employee Selection Procedures, 29 C.F.R. § 1607.3 (1984).
178. 422 U.S. at 425.
179. See Furnish, supra note 15, at 442-44.
180. See Maltz, supra note 15, at 777, 793.
181. Civil Rights Act of 1964, Pub. L. 88-352, § 703(a), 78 Stat. 241, 255 (codified as
amended at 42 U.S.C. § 2000e-2(a) (1982)).
182. Id. See supra text accompanying notes 36-38 for our discussion of Justice Brennan's
reasoning from this statutory language in Teal.

183. 457 U.S. at 446-47.
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an employment practice, she will not be held to have violated the statute
merely upon proof that a valid alternative would have a less discriminatory effect. The victim of the disparate impact of a valid screening practice, arguably, has not been deprived of employment opportunities because of race. Neither, arguably, should the employer be subjected to the
second guessing that could expose her to both monetary and injunctive
liabilities just because it can be shown that her valid selection device is
not the best device available. Accordingly, at this stage of proof it is
neither unreasonable nor inconsistent with the disparate impact principle
in Griggs to require the plaintiff to prove motive.
Insofar as this bears on the claimed erosions of the principle in Griggs,
however, two more things need to be said. First, the miniscule number of
reported cases in which plaintiffs have attempted to overcome the employer's proof of validity with a showing of a less discriminatory, valid
alternative, suggest that the issue of whether intent must be proved at
that stage is of little practical significance. In contrast, the issue of
whether the employer must respond to proof of disparate impact by bearing the burden of persuasion concerning the validity of an employment
practice is of paramount significance. Second, the Beazer-Teal proposition that intent becomes relevant in impact cases at the third, surrebuttal, stage, but not before,' " will not prevent a plaintiff seeking prospective relief from meeting the intent requirement by showing that the
existence of a less discriminatory, satisfactory, valid alternative was
demonstrated to the employer, who, nevertheless, continued to rely on
the old, harsher practice.""
In our view, Washington v. Davis' 8" and New York City Transit Authority v. Beazer1 7 both reflect backsliding from Griggs. Davis involved a
challenge to 'Test 21,' a reading and comprehension test developed by the
federal Civil Service Commission and used, inter alia, by the District of
Columbia government to select candidates for training as police officers. 6 s The Court of Appeals for the District of Columbia Circuit held
that the test violated equal protection standards implicit in the due process clause of the fifth amendment. 89 The Supreme Court reversed and
held that, unlike Title VII, constitutional equal protection violations require a showing of discriminatory racial purpose.1 90 Then, in Part III of
184. See supra notes 172-75 and accompanying text.
185. For a discussion of purpose, motive, and intent see generally W. KEEroN, D. DOBBS,
R. KEEroN & D. OwEN, PROSSER AND KEETON ON THE LAW OF TORTS 33-37 (5th ed. 1984).
186. 426 U.S. 229 (1976).
187. 440 U.S. 568 (1979).
188. 426 U.S. at 234-36.
189. Id. at 237.
190. Id. at 238-40.
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its opinion, a rather vague section, the Court affirmed the district court's
grant of summary judgment to defendants, and held that the test was
valid under both statutory and constitutional standards. 19 Part III appeared to hold that, although Title VII had not applied to the practice
when challenged in 1970, both 42 U.S.C. section 1981 and District of Columbia Code section 1-320 did apply'" and their application might be
assumed to import Title VII standards. 19 Although the validation evidence seemed quite scant measured by the harsh requirements enunciated by the Court only a year earlier in Moody,'" the Court seems to
have held Test 21 valid under Title VII standards.
The Court's treatment in Beazer of the rebuttal burden in a Title VII
disparate impact case is even less edifying. The district court's finding
that Title VII had been violated was perfunctory. 1" After trial it held
that the employer's practice was unconstitutional because it violated the
equal protection clauses of the fourteenth amendment."' As an afterthought, and to permit an award of attorneys' fees, the Court also held
that the employer's practice violated Title VII under disparate impact
analysis.'" The Supreme Court, after finding the prima facie case for disparate impact weak, briefly concluded that the employer's practice was
job related, 1" but did not purport to apply the Moody standard of validation.' As Justice White observed in his dissent, "[no one could reasonably argue that petitioners [the employer and its officers] have made the
191. Id. at 248-49.
192. Id. at 229.
193. Justice Stevens wrote a concurring opinion in which he reasoned that this was not
"a case in which the District Court was required to apply Title VII standards as strictly as
would be necessary... in litigation actually arising under that statute." Id. at 255-56 (Stevens, J., concurring). He then added that he understood "that nothing [he had] said [was]
inconsistent with the Court's reasoning." Id. at 256. Justice Stewart, the author of the
Court's opinion in Moody, concurred only in Parts I and II of the Court's opinion. Id. at 252
(Stewart, J., concurring). Justices Brennan and Marshall dissented. Id. at 256 (Brennan &
Marshall, JJ., dissenting).
In 1982 the Court rejected disparate impact analysis under 42 U.S.C. § 1981. General
Bldg. Contractors As'n, Inc. v. Pennsylvania, 458 U.S. 375 (1982).
194. The dissenting opinion of Justice Brennan pointed out that the Civil Service Commission's brief in the case acknowledged that its validation study would not support a conclusion as to whether the criterion used to measure the validity of the employment requirement was a proper measure of success in the police recruit training program, nor whether
the training program itself was job related. 426 U.S. at 260-62 (Brennan, J., dissenting).
Accordingly, the Commission sought only a remand to the district court for further validity
inquiry. Id. at 262 n.6.

195. 440 U.S. at 578.
196.
197.
198.
199.

Id. at
Id. at
Id. at
Id. at

570.
582.
587.
587 n.31.
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kind of showing demanded by Griggs or Albemarle Paper Co. v. Moody
200
0
however, was decided after Davis,2 0 2 and
Dothard v. Rawlinson,'2

Teal2 "3was decided after Beazer.2 If Davis and Beazer concededly are
inconsistent with the disparate impact principle in Griggs and its elaboration in Moody, then Rawlinson and Teal are not. The majority opinion in
each of the latter two cases reaffirms the principle, with all of its impedimenta: a prima facie case is made from the showing of adverse impact
alone; the rebuttal burden is placed upon the employer who is responsible
for the practice; and there is a third-stage opportunity for the plaintiff to
show pretext. Even the dissent in Teal professed loyalty, at least as great
as that of the majority, to the disparate impact principle in Griggs; the
dissent complained that the majority had become insensitive "to the critical difference between cases proving discrimination ... by a showing of
disparate treatment or discriminatory intent and those proving such discrimination by a showing of disparate impact."20 5 Davis and Beazer may
have strayed from the path, but they failed to point to a new direction.
Burdine, however, is stretched beyond all recognition when made to
serve as authority for an erosion of the defendant's burden in disparate
impact cases. The Court's only reference in Burdine to disparate impact
cases emphasized the differing "factual issues, and therefore the character
of the evidence presented, .

.

.when the plaintiff claims that a facially

neutral employment policy has a discriminatory impact on protected classes." 2 " Burdine was uncontestedly a disparate treatment case, and vacated the decision of the Court of Appeals for the Fifth Circuit for imposing too heavy a burden of rebuttal on the employer after plaintiff had
made out a prima facie case.20 The Court in Burdine held that the
proper burden is one of "producing evidence that the plaintiff was rejected, or someone else was preferred, for a legitimate, nondiscriminatory
reason .... It is sufficient if the defendant's evidence raises a genuine

issue of fact as to whether it discriminated against the plaintiff.""0 8 The
thesis that this holding presages a diminution of the defendant's rebuttal
burden in impact cases to a similar burden of production, according to
Professor Furnish, consists of two parts. First, the Court in Burdine im200. Id. at 602 (White, J., dissenting).
201.
202.
203.
204.
205.

433
426
457
440
457

U.S.
U.S.
U.S.
U.S.
U.S.

321 (1977).
229 (1976).
440 (1982).
248 (1979).
at 456 (Powell, J., dissenting).

206. 450 U.S. at 252 n.5.
207. Id. at 252, 256-58.
208. Id. at 254 (citation omitted).
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plied that "the nature of the defendant's burden. . . is a response to the
degree of hardship imposed upon the plaintiff to establish his prima facie
case.'2'0 In cases such as "Dothard and Griggs, the plaintiff's burden may
properly be described as 'not onerous' [and therefore] . . . it seems rea-

sonable to anticipate a parallel diminution of the defendant's burden in
cases where the plaintiff need only show disparate impact."' 10 Second, the
similarity between the legitimate, nondiscriminatory reason which the defendant must supply to rebut a prima facie treatment case, and the showing of business necessity required to rebut an impact case also suggests
that "the defendant's burden eventually may be reduced to a requirement
that he produce evidence that1 will raise a genuine issue as to the necessity
of the challenged practice.""

1

It is true that the Court in Burdine did remark that "[tlhe burden of
establishing a prima facie case of disparate treatment is not onerous"2'
Nowhere did the Court, however, suggest that it was simply basing the
weight of the rebuttal burden on the difficulty of making out the prima
facie case. Rather, the Court articulated two reasons for putting only
2 on the defendant at the second stage in a
"this burden of production""'
treatment case. Doing so "serves simultaneously to meet the plaintiff's
prima facie case by presenting a legitimate reason for [the employer's]
action and to frame the factual issue with sufficient clarity so that the
M 4
plaintiff will have a full and fair opportunity to demonstrate pretext."
In contrast, the substantive prima facie impact case must be met by more
than "presenting a legitimate reason" 's for the employer's action. Even
when a legitimate reason for a disparately-impacting practice can be articulated, as when defendant's witness in Griggs testified to "the Company's judgment that [the diploma and testing requirements] would improve the overall quality of the work force,""1 the prima facie case still
shows that individuals were deprived of employment opportunities because of race. Only if a necessity for that practice is proved "a manifest
relationship to the employment in question""27 -will the deprivation have

been shown to have been for some reason other than because of race.
209. Furnish, supra note 15, at 435.
210. Id. at 436. Professor Furnish is quoting the description in the Burdine opinion of
the burden on the plaintiff to prove a prima facie disparate treatment case. 450 U.S. at 253-

54.
211.
212.
213.
214.
215.
216.
217.

Id. at 438 (footnote omitted).
450 U.S. at 253.
Id. at 255.
Id. at 255-56.
Id. at 256-58.
401 U.S. at 431.
Id. at 432.
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CONCLUSION

Whether Congress in 1964 "only partially perceived, if [it] perceived at
all,"'"6 the important role of the disparate impact principle in achieving
its objectives, Congressional language warranted all that Chief Justice
Burger claimed for that principle in Griggs. The careful attention which
Congress later paid to Title VII mandates the conclusion that it ratified
the Griggs interpretation by its 1972 amendments. The need for that
principle's vigor in attacking the institutionalized racism and sexism that
still plague this society's employment systems remains as great as ever.
Perhaps, because of today's more sophisticated mechanisms for concealing such ills from the consciousness of the majority, the need is greater.
The short answer to those courts and commentators who would erode
that principle in the eighties, or confine its operation, is that neither Congress nor the Supreme Court has authorized any such retreat, nor should
it lie within the power of the Court alone to do so. Until Congress acts
otherwise, the principle of disparate impact should continue to pervade
Title VII law.

218.

United Steelworkers of America v. Weber, 443 U.S. 193, 209 (1979).

