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I. INTRODUCTION

The era that began in the late 1960's, flourished in the early 1970's, and
then began its decline in the late 1970's, was truly the heyday of Title VII
of the Civil Rights Act of 1964.' During that era, the focus of the courts
lay not so much with the way in which race and sex discrimination cases
came before them, but with the remedying of the (often blatant) employ-
ment discrimination found to have been practiced by employers and un-
ions. With the notable exception of the timeliness requirement for filing a
complaint following the receipt of a right-to-sue letter,$ courts generally
subordinated procedural and technical issues8 to liability and remedy
questions.' Once the Title VII plaintiff established a right to be before
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1. 42 U.S.C. §§ 2000e to 2000e-17 (1982).
2. Id. § 2000e-5(f)(1). See, e.g., Pacheco v. Phelps Dodge Ref. Corp., 531 F.2d 709, 711

(5th Cir. 1976); Hinton v. CPC Int'l, Inc., 520 F.2d 1312, 1315 (8th Cir. 1975); Wong v. Bon
Marche, 508 F.2d 1249 (9th Cir. 1975); Archuleta v. Duffy's, Inc., 471 F.2d 33 (10th Cir.
1973); Goodman v. City Prod. Corp., 425 F.2d 702 (6th Cir. 1970).

3. See Tipler v. EI. duPont deNemours & Co., 443 F.2d 125 (6th Cir. 1971); Sanchez v.
Standard Brands, Inc., 431 F.2d 455 (5th Cir. 1970); Blue Bell Boots, Inc. v. EEOC, 418 F.2d
355 (6th Cir. 1969).

4. In Johnson v. Goodyear Tire & Rubber Co., 491 F.2d 1364 (5th Cir. 1974), the Fifth
Circuit remarked that "Title VII litigation is now entering what may properly be termed the
'recovery stage'." Id. at 1380. Issues like general entitlement to beck pay (e.g., Albemarle
Paper Co. v. Moody, 422 U.S. 405 (1975); United States v. Georgia Power Co., 474 F.2d 906
(5th Cir. 1973)), mechanisms for establishing the entitlement of individual class members to
back pay at the liability and remedy phases of class litigation (e.g., Baxter v. Savannah
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the court at all, courts viewed the plaintiff as a standard-bearer whose
individual complaint was less important than serving the national policy
of eradicating discrimination in employment. As the United States Court
of Appeals for the Seventh Circuit commented in Bowe v. Colgate-
Palmolive Co.:5

[11n an action brought under Title VII, the charging party and suing
plaintiff acts as a private attorney general who 'takes on the mantel [sic]
of the sovereign'. . . When, as frequently happens, the alleged discrim-
ination has been practiced on the plaintiff because he or she is a member
of a class which is allegedly discriminated against, the trial court bears a
special responsibility in the public interest to resolve the dispute by de-
termining the facts regardless of the position of the individual plaintiff.

The Fifth Circuit Court of Appeals carried the 'private attorney gen-
eral' concept one step further in Jenkins v. United Gas Corp.,7 by sug-
gesting that the public interest required a decision on the merits in any
case in which the plaintiff wanted to proceed.8 While no court has gone to

Sugar Ref. Corp., 495 F.2d 437, 442-43 (5th Cir.), cert. denied, 419 U.S. 1033 (1974); Pett-
way v. American Cast Iron Pipe Co., 494 F.2d 211 (5th Cir. 1974), cert. denied, 439 U.S.
1115 (1979)), remedial seniority techniques (e.g., Local 189, United Papermakers v. United
States, 416 F.2d 980 (5th Cir. 1969), cert. denied, 397 U.S. 919 (1970)), rate retention (e.g.,
Stevenson v. International Paper Co., 516 F.2d 103 (5th Cir. 1975)), remedial hiring mea-
sures (e.g., Franks v. Bowman Transp. Co., 424 U.S. 747 (1976)), remedial promotion mea-
sures (e.g., Young v. Edgcomb Steel Co., 499 F.2d 97 (4th Cir. 1974)), 'quotas' (e.g.,
Bridgeport Guardians, Inc. v. Members of Bridgeport Civil Serv. Comm'n, 482 F.2d 1333,
1340 (2d Cir. 1973), cert. denied, 421 U.S. 991 (1975)), and other remedy issues (e.g., Danner
v. Phillips Petroleum Co., 450 F.2d 881 (5th Cir. 1971); Tidwell v. American Oil Co., 332 F.
Supp. 424 (D. Utah 1971)) dominated the case law of the early to mid-1970's. Subsequently,
that dominance was replaced by an increasing judicial focus on modes and burdens of proof
(e.g., Texas Dep't of Community Affairs v. Burdine, 450 U.S. 248 (1981); International Bhd.
of Teamsters v. United States, 431 U.S. 324 (1977); Hazelwood School Dist. v. United
States, 433 U.S. 299 (1977); McDonnell Douglas Corp. v. Green, 411 U.S. 792 (1973)). Yet,
until the Supreme Court's decision in East Texas Motor Freight Sys., Inc. v. Rodriquez, 431
U.S. 395 (1977), and its progeny, procedural class action issues were often resolved by means
of rhetoric and hyperbole, rather than careful analysis.

5. 416 F.2d 711 (7th Cir. 1969).
6. Id. at 715 (quoting Jenkins v. United Gas Corp., 400 F.2d 28, 32 (5th Cir. 1968) (cita-

tions omitted) (emphasis added)). See also Oatis v. Crown Zellerbach Corp., 398 F.2d 496,
499 (5th Cir. 1968).

7. 400 F.2d 28 (5th Cir. 1968).
8. Id. at 32-33. The Fifth Circuit commented:

Although there are restrictions both in time and pre-conditions for court action
this does not minimize the role of ostensibly private litigation in effectuating the
congressional policies. To the contrary, this magnifies its importance while at the
same time utilizing the powerful catalyst of conciliation through EEOC. The suit
is therefore more than a private claim'by the employee seeking the particular job
which is at the bottom of the charge of unlawful discrimination filed with the
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that extreme since that time, the court's conception in Jenkins of the role
of the plaintiff in a Title VII case illustrates just how far at least one
appellate court was willing to go in subordinating procedural considera-
tions to the overriding substantive issue of employment discrimination.

Advocates of the 'private attorney general' concept found support for
their view in the Supreme Court's decision in Newman v. Piggie Park
Enterprises, Inc.,' a case arising under the public accommodations title
(Title II) of the Civil Rights Act of 1964.10 In that case, the Court noted
that a Title II plaintiff cannot recover damages and that "[ilf he obtains
an injunction, he does so not for himself alone but also as a 'private attor-
ney general', vindicating a policy that Congress considered of the highest
priority."" In so noting, the Court cited portions of the legislative history
of the Civil Rights Act of 1964 suggesting that the statute was designed to
be "a step toward eradicating significant areas of discrimination on a na-
tionwide basis"'" and that it was intended to be "general in application
and national in scope."' s

The 'private attorney general' concept led inexorably to a focus on the
defendant and its policies rather than upon the specific facts of the plain-
tiff's claim. The oft-quoted 1

4 phrase from Hall v. Werthan Bag

EEOC. When conciliation has failed-either outright or by reason of the expira-
tion of the statutory timetable-that individual, often obscure, takes on the man-
tel [sic] of the sovereign .... And the charge itself is something more than the
single claim that a particular job has been denied him. Rather it is necessarily a
dual one: (1) a specific job, promotion, etc. has actually been denied, and (2) this
was due to Title VII forbidden discrimination.

Considering that in this immediate field of labor relations what is small in prin-
cipal is often large in principle, element (2) has extreme importance with heavy
overtones of public interest. Whether in name or not, the suit is perforce a sort of
class action for fellow employees similarly situated. Consequently, while we do not
here hold that such a 'private Attorney General' is powerless absent court ap-
proval to dismiss his suit, see F.R. Civ. P. 41(a)(2); the court, over the suitor's
protest, may not do it for him without ever judicially resolving by appropriate
means (summary judgment, trial, etc.) the controverted issue of employer unlaw-
ful discrimination.

Id. (emphasis added) (footnotes and citations omitted).
9. 390 U.S. 400 (1968).

10. 42 U.S.C. §§ 2000a to 2000a-6 (1982).
11. 390 U.S. at 402 (footnote omitted).
12. H.R. REP. No. 914, 88th Cong., 2d Sess., reprinted in 1964 U.S. CODE CONG. & An.

NEws 2391, 2393.
13. Id. See also S. REP. No. 872, 88th Cong., 2d Sess., reprinted in 1964 U.S. CODE CONG.

& AD. Nsws 2355, 2377.
14. See, e.g., Graniteville Co. v. EEOC, 438 F.2d 32, 37 (4th Cir. 1971); Johnson v. Geor-

gia Highway Express, Inc., 417 F.2d 1122, 1124 (5th Cir. 1969); Jenkins v. United Gas Corp.,
400 F.2d 28, 35 n.15 (5th Cir. 1968); Vuyanich v. Republic Nat'l Bank, 505 F. Supp. 224, 234
(N.D. Tex. 1980), vacated and remanded, 723 F.2d 1195 (5th Cir. 1984), cert. denied, 53
U.S.L.W. 3408 (U.S. Dec. 3, 1984) (No. 84-570).
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Corp.15 that the "Damoclean threat of a racially discriminatory policy
hangs over the racial class [and] is a question of fact common to all mem-
bers of the class"1 became an article of faith, the ultimate answer to
those who would question the sweep of the court's inquiry into the defen-
dant's employment practices. The fact that plaintiffs were rejected appli-
cants, for example, would not foreclose the court's inquiry into employ-
ment practices affecting employees, for "[i]t is foolhardy to say that once
plaintiffs have removed racial discriminatory practices at the door, they
are required to start anew in order to remove those that exist inside."17

Courts thus relegated the Title VII plaintiff to the role of door
opener: once the door to the defendant's establishment was opened, the
litigation was embued with a life of its own, limited only by the skills of
the plaintiff's attorney and the resolve of the court.

Over the last seven years, this perspective has undergone a radical
change, as the courts have moved from a focus which concentrates on the
defendant to a focus which concentrates on the plaintiff in determining
the proper scope of a Title VII class action. This Article will address this
historic transformation with a view toward analyzing its ramifications. As
we shall see, the transformation has consequences not only for the appli-
cation to Title VII cases of rule 23 of the Federal Rules of Civil Proce-
dure, but also for the development of the constitutional law concept of
standing and for the interpretation of the substantive provisions of Title
VII itself.

II. THE CHANGING APPLICATION OF RuLE 23 TO TITLE VII CLASS

ACTIONS

A. The Pre-Falcon Era

In order for a Title VII suit to be maintained as a class action, a plain-
tiff must comply with the provisions of Federal Rule of Civil Procedure
23.8 Rule 23(c)(1) provides: "As soon as practicable after the com-
mencement of an action brought as a class action, the court shall deter-
mine by order whether it is to be so maintained. An order under this
subdivision may be conditional, and may be altered or amended before
the decision on the merits."" The order called for in rule 23(c)(1) is com-
monly called a 'class certification' order. It is made on the basis of a fac-

15. 251 F. Supp. 184 (M.D. Tenn. 1966).
16. Id. at 186.
17. Carr v. Conoco Plastics, Inc. 423 F.2d 57, 65 (5th Cir.), cert. denied, 400 U.S. 951

(1970).
18. See General Tel. Co. v. Falcon, 457 U.S. 147 (1982).
19. FED. R. Cxv. P. 23(c)(1).

[Vol. 36
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tual record which is necessarily less than complete, since the Supreme
Court has ruled that a court may not "conduct a preliminary inquiry into
the merits of a suit in order to determine whether it may be maintained
as a class action."20

Prior to certifying a class, a court must consider the four general pre-
requisites to the maintenance of a class action specified in rule 23(a):

One or more members of a class may sue or be sued as representative
parties on behalf of all only if (1) the class is so numerous that joinder of
all members is impracticable, (2) there are questions of law or fact com-
mon to the class, (3) the, claims or defenses of the representative parties
are typical of the claims or defenses of the class, and (4) the representa-
tive parties will fairly and adequately protect the interests of the class."1

The prerequisites are commonly referred to as the requirements of
numerosity, commonality, typicality, and adequacy, respectively." The
affirmative burden of demonstrating facts sufficient to satisfy these re-
quirements lies with the party seeking to maintain the class."

In American jurisprudence, "the Rule 23 class-action device [is]
designed to allow an exception to the usual rule that litigation is con-
ducted by and on behalf of the individual named parties only."' 4 Since
Title VII "contains no special authorization for class suits maintained by
private parties,' ' "2 private Title VII suits are bound by the same class ac-
tion rules as are other civil suits in the United States district courts" and,
hence, are subject to rule 23.

The defendant-oriented perspective of early Title VII class action cases
provided a ready basis for an accommodation between the specific re-
quirements of rule 23 and the congressional purpose perceived as under-
lying Title VII. While some courts chose to treat the four requirements of
rule 23(a) as being analytically separate and distinct,7 other courts, pri-
marily the Court of Appeals for the Fifth Circuit and the district courts
in that circuit which followed its lead, adopted an approach which glossed
over and commingled the requirements. This approach, labeled the

20. Eisen v. Carlisle & Jacquelin, 417 U.S. 156, 177 (1974). See Harriss v. Pan Am.
World Airways, 74 F.R.D. 24, 36 (N.D. Cal. 1977).

21. FaD. R. Civ. P. 23(a).
22. For an excellent discussion of these requirements, see Harriss v. Pan Am. World

Airways, 74 F.R.D. 24, 38-45 (N.D. Cal. 1977).
23. Redhouse v. Quality Ford Sales, Inc., 511 F.2d 230, 235-36 (10th Cir. 1975);

Poindexter v. Teubert, 462 F.2d 1096, 1097 (4th Cir. 1972).
24. Califano v. Yamasaki, 442 U.S. 682, 700-01 (1979).
25. General Tel. Co. v. Falcon, 457 U.S. 147, 156 (1982).
26. See FED. R. Civ. P. 1, which provides that the Federal Rules "govern the procedure in

the United States district courts in all suits of a civil nature." Id. (emphasis added).
27. See, e.g., Taylor v. Safeway Stores, Inc., 524 F.2d 263, 270 (10th Cir. 1975).

1985]



912 MERCER LAW REVIEW [Vol. 36

'across-the-board' approach, permitted a Title VII plaintiff alleging dis-
crimination with respect to one or more employment practices (for exam-
ple, hiring, promotion, or termination practices) to launch on behalf of all
protected class members allegedly similarly situated, an 'across-the-
board' attack on the full range of the defendant's employment practices.
As stated by the Fifth Circuit in Payne v. Travenol Laboratories, Inc.
(Payne 1):2

8

Plaintiff's action is an 'across the board' attack on unequal employ-
ment practices alleged to have been committed by Travenol pursuant to
a policy of racial discrimination. As parties who have allegedly been ag-
grieved by some of those discriminatory practices, plaintiffs have demon-
strated a sufficient nexus to enable them to represent other class mem-
bers suffering from different practices motivated by the same policies."

The 'across-the-board' approach was adopted over the years, in one
form or another, by a number of other circuits, including the Third Cir-
cuit,30 the Fourth Circuit,31 the Sixth Circuit,'2 and the Eighth Circuit."
Only the Tenth Circuit' and a handful of district courts"5 rejected the
application of some variant of the 'across-the-board' approach prior to
the Supreme Court's first pronouncement on the issue in 1977 in the case
of East Texas Motor Freight System v. Rodriguez.36

28. 565 F.2d 895, 900 (5th Cir.), cert. denied, 439 U.S. 835 (1978). See also Payne v.
Travenol Laboratories, Inc., 673 F.2d 798, 810 (5th Cir. 1982), cert. denied, 459 U.S. 1038
(1982); Falcon v. General Tel. Co., 626 F.2d 369, 375 (5th Cir. 1980), vacated on other
grounds, 450 U.S. 1036 (1981), judgment reinstated in part, 647 F.2d 633 (5th Cir. 1981),
reversed and remanded, 457 U.S. 147 (1982); Satterwhite v. City of Greenville, 578 F.2d 987,
993-94 n.8 (5th Cir. 1978), vacated, 445 U.S. 940 (1980); Long v. Sapp, 502 F.2d 34, 43 (5th
Cir. 1974); Carr v. Conoco Plastics, Inc., 423 F.2d 57, 65 (5th Cir.), cert. denied, 400 U.S. 951
(1970); Johnson v. Georgia Highway Express, Inc., 417 F.2d 1122, 1124 (5th Cir. 1969);
Vuyanich v. Republic Natl Bank, 505 F. Supp. 224, 234-36 (N.D. Tex. 1980), vacated and
remanded, 723 F.2d 1195 (5th Cir. 1984), cert. denied, 53 U.S.L.W. 3408 (U.S. Dec. 3, 1984)
(No. 84-570).

29. 565 F.2d at 900.
30. Wetzel v. Liberty Mut. Ins. Co., 508 F.2d 239, 247 (3d Cir.), cert. denied, 421 U.S.

1011 (1975).
31. Barnett v. W.T. Grant Co., 518 F.2d 543, 547-48 (4th Cir. 1975).
32. Senter v. General Motors Corp., 532 F.2d 511, 523-24 (6th Cir.), cert. denied, 429

U.S. 870 (1976); Tipler v. E.I. duPont deNemours & Co., 443 F.2d 125, 130 (6th Cir. 1971).
33. Donaldson v. Pillsbury Co., 554 F.2d 825, 829-32 (8th Cir.), cert. denied, 434 U.S. 856

(1977); Reed v. Arlington Hotel Co., 476 F.2d 721, 722-23 (8th Cir.), cert. denied, 414 U.S.
854 (1973); Parham v. Southwestern Bell TeL Co., 433 F.2d 421 (8th Cir. 1970).

34. Taylor v. Safeway Stores, Inc., 524 F.2d 263, 270-71 (10th Cir. 1975).
35. See, e.g., Tolbert v. Daniel Constr. Co., 32 F. Supp. 772, 775 (D.S.C. 1971); White v.

Gates Rubber Co., 53 F.R.D. 412, 413 (D. Colo. 1971); Hyatt v. United Aircraft Corp., 50
F.R.D. 242, 245-47 (D. Conn. 1970); Burney v. North Am. Rockwell Corp., 302 F. Supp. 86,
90-91 (C.D. Cal. 1969).

36. 431 U.S. 395 (1977).
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As developed by the Fifth Circuit, the 'across-the-board' approach es-
sentially eliminated the necessity for any rigorous analysis of the Title
VII plaintiff's individual claim. 7 Central to the analytical method utilized
by the Fifth Circuit was the concept of 'nexus,' which was used first in
the case of Huff v. N.D. Cass Co." and which was defined later as "a
tying or binding together, a fastening, joining, and interlacing, entwining,
clasping."'" The 'nexus' concept essentially subsumed the commonality
and typicality,'0 and at times also the adequacy, 1 requirements of rule

37. An early district court opinion stated that the across-the-board approach "seems to
be overbroad, because it substitutes a conclusory accusation for the actual similarity of
grievances which the rule would seem to require." White v. Gates Rubber Co., 53 F.R.D.
412, 413 (D. Colo. 1971).

38. 485 F.2d 710, 714 (5th Cir. 1973).
39. Wells v. Ramsay, Scarlett & Co., 506 F.2d 436, 437 n.3 (5th Cir. 1975).
40. In General Tel. Co. v. Falcon, 457 U.S. 147 (1982), the Supreme Court noted:

The commonality and typicality requirements of Rule 23(a) tend to merge. Both
serve as guideposts for determining whether under the particular circumstances
maintenance of a class action is economical and whether the named plaintiff's
claim and the class claims are so interrelated that the interests of the class mem-
bers will be fairly and adequately protected in their absence. Those requirements
therefore also tend to merge with the adequacy-of-representation requirement, al-
though the latter requirement also raises concerns about the competency of class
counsel and conflicts of interest.

Id. at 157 n.13.
The merging or overlapping tendency of the commonality and typicality requirements

does not mean, however, that their independent functions in the class certification process
can be obscured completely. The commonality requirement, for example, has been described
as being satisfied "where the question of law linking the class members is substantially re-
lated to the resolution of the litigation even though the individuals are not identically situ-
ated." Paxton v. Union Nat'l Bank, 688 F.2d 552, 561 (8th Cir. 1982), cert. denied, 460 U.S.
1083 (1983) (quoting American Fin. Sys. Inc. v. Harlow, 65 F.R.D. 94, 107 (D. Md. 1974)).

The typicality prerequisite, on the other hand, requires "a demonstration that there are
other members of the class who have the same or similar grievances as the plaintiff." Don-
aldson v. Pillsbury Co., 554 F.2d 825, 830 (8th Cir.), cert. denied, 434 U.S. 856 (1977). Ac-
cord Paxton v. Union Nat'l Bank, 688 F.2d 552, 562 (8th Cir. 1982), cert. denied, 460 U.S.
1083 (1983); Taylor v. Safeway Stores, Inc., 524 F.2d 263, 269-70 (10th Cir. 1975). According
to Judge Schwarzer in Harriss v. Pan Am. World Airways, Inc., 74 F.R.D. 24 (N.D. Cal.
1977), this involves "'a comparison of the claims or defenses of the representative with the
claims or defenses of the class"' Id. at 42 (quoting Taylor, 524 F.2d at 270). This key ana-
lytical step was missing from the Fifth Circuit's application of the 'across-the-board' ap-
proach, having been replaced by the assertion of widespread discrimination, which was in
turn assumed to emanate from a common source and to impact upon the class in the same
or a very similar way.

41. The adequacy requirement entails consideration of the competence and experience
of the plaintiff's counsel, the absence of conflicting interests among class members, and the
potential res judicata or collateral estoppel effect of any judgment on class members. Harriss
v. Pan Am. World Airways, Inc., 74 F.R.D. 24, 43 (N.D. Cal. 1977). See also Moore v.
Hughes Helicopters, Inc., 708 F.2d 475, 480 (9th Cir. 1983); Mandujano v. Basic Vegetable
Prod., Inc., 541 F.2d 832, 835 (9th Cir. 1976); EEOC v. Detroit Edison Co., 515 F.2d 301, 311
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23(a) within a single inquiry lacking in analytical rigor. The application of
this key concept is illustrated well in the following quote from Long v.
Sapp:"

Mrs. Long directs her claims at racially discriminatory policies that she
alleges pervade all aspects of the employment practices of Jackson
County. Having shown herself to be black and a former employee, albeit
lawfully discharged, she occupies the position of one she says is suffering
from the alleged discrimination. She has demonstrated the necessary
nexus with the proposed class for membership therein. As a person ag-
grieved, she can represent other victims of the same policies, whether or
not all have experienced discrimination in the same way.4'

The above quotation embodies all essential steps of the 'across-the-
board' approach, as applied by the Fifth Circuit. First, the court looked
to the protected class status of the named plaintiff and her claim to hav-
ing been aggrieved by discrimination allegedly practiced by defendant.
Second, the court looked to the scope of the complaint to determine
whether plaintiff purported to launch an 'across-the-board' attack on pol-
icies pervading all aspects of defendant's employment practices. Third,
the court assumed, for the purposes of class certification, that employ-
ment discrimination was monolithic (that is, it assumed that employment
discrimination in hiring necessarily would be experienced in the same
way, or would be derived from the same animus, as discrimination in pro-
motions, pay, or other employment practices). Fourth, having defined
class membership in terms of discrimination, in whatever form, allegedly
suffered at the hands of defendant, the court was prepared to find the
requisite nexus to exist between the claims of the named plaintiff and the
claims of the putative class. This analytical procedure engendered the
functional equivalent of a judicial presumption that, with rare exceptions,
commonality of race, sex, or national origin between the named plaintiff
and the putative class would supply the requisite 'nexus' for maintaining
a class action, provided only that plaintiff's attorney was willing to frame
the complaint as an 'across-the-board' attack on all employment practices
allegedly emanating from the same discriminatory animus that produced

(6th Cir. 1975), vacated and remanded on other grounds, 431 U.S. 951 (1977); Johnson v.
Georgia Highway Express, Inc., 417 F.2d 1122, 1126 (5th Cir. 1969) (Godbold, J.,
concurring).

42. 502 F.2d 34 (5th Cir. 1974).
43. Id. at 43. See Satterwhite v. City of Greenville, 578 F.2d 987, 992 (5th Cir. 1978),

vacated, 445 U.S. 940 (1980); Payne I, 565 F.2d at 900. See also Payne v. Travenol Labora-
tories, Inc., 673 F.2d 798 (5th Cir.), cert. denied, 459 U.S. 1038 (1982), in which the Fifth
Circuit expressly stated that "[a]n across-the-board Title VII attack requires only that there
be a sufficient 'nexus' between the claims of the named plaintiff and the claims of the class."
Id. at 810.
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plaintiff's individual claim.
Courts justified this approach to class certification questions in Title

VII cases by the broad remedial purposes of the statute. For example, in
Parham v. Southwestern Bell Telephone. Co.," the Eighth Circuit stated
that "Title VII of the Civil Rights Act of 1964 is to be accorded a liberal
construction in order to carry out the purpose of Congress to eliminate
the inconvenience, unfairness and humiliation of racial discrimination.' ' 5

Similarly, in Barnett v. W.T. Grant Co.,46 the Fourth Circuit commented
that the case was "an 'across-the-board' attack on all discriminatory ac-
tions by defendants on the ground of race," and when broadly viewed, "it
fits comfortably within the requirements of rule 23(b)(2). 1

4
7 The court

said: °

We believe such a characterization is more consonant with the broad
remedial purposes of Title VII itself, and that the district court's less
charitable view, under which Barnett could as a class representative chal-
lenge only those specific actions taken by the defendants toward him,
would undercut those purposes.'6

Some courts of appeals applied the 'across-the-board' concept differ-
ently. In Gibson v. Local 40, International Longshoremen's & Ware-
housemen's Union,4" for example, the Ninth Circuit cited with approval a
number of 'across-the-board' cases," but then ruled that regular clerks
employed by defendant could not be included in the same class with the
casual clerks who had initiated the complaint of racial discrimination."
In Donaldson v. Pillsbury Co., 5

2 the Eighth Circuit reaffirmed its commit-
ment to the liberal construction of Title VII53 at the same time that it
also reiterated its adherence to the law of the circuit requiring that the
typicality provision of rule 23(a) be given a meaning independent of the
other provisions of the rule." Thus, the court in Donaldson seemingly
adopted the 'across-the-board' approach, or at least the philosophy of

44. 433 F.2d 421 (8th Cir. 1970).
45. Id. at 425.
46. 518 F.2d 543 (4th Cir. 1975).
47. Id. at 547 (footnote omitted).
48. Id. at 547-48 (emphasis in original).
49. 543 F.2d 1259 (9th Cir. 1976).
50. Id. at 1264 n.6.
51. Id. at 1264-65.
52. 554 F.2d 825 (8th Cir. 1977).
53. Id. at 831 (quoting Wright v. Stone Container Corp., 524 F.2d 1058, 1061-62 (8th Cir.

1975)), in which the court said, "'We are committed to the proposition that Rule 23 should
be liberally construed to effectuate the remedial policy of Title VH since the conduct
therein proscribed is discrimination against a class characteristic.'" Id.

54. 554 F.2d at 830; see also Wright v. Stone Container Corp., 524 F.2d 1058, 1062 (8th
Cir. 1975).
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that approach, while at the same time rejecting the 'nexus' concept that
was the central core of the Fifth Circuit's application of the approach.

The commitment of some of the circuits to the full sweep of the 'across-
the-board' approach is difficult to discern. In Senter v. General Motors
Corp.," the Sixth Circuit adopted much of the rhetoric of the 'across-the-
board' approach, but in the context of approving the certification of a
class limited to blacks allegedly denied equal promotional opportunities."
In Rich v. Martin Marietta Corp.,57 the Tenth Circuit seemingly em-
braced the philosophy and rhetoric of the 'across-the-board' approach in
reversing the district court's restrictive limitation of the scope of the
class," but it did so in the context of a case limited to the employment
practice issue of promotions. 5' Subsequently, in Taylor v. Safeway
Stores, Inc.," the Tenth Circuit rejected the 'across-the-board' approach
because it did not pay sufficient heed to the independent requirements of
rule 23(a).'1 Finally, the Fourth Circuit, having squarely aligned itself
with the Fifth Circuit in Barnett v. W.T. Grant Co.,' 2 seemingly backed
away from that position in Doctor v. Seaboard Coast Line Railroad Co. 6

The first major retreat from the 'across-the-board' approach, however,
came with the Supreme Court's decision in East Texas Motor Freight
Systems, Inc. v. Rodriguez," in which the Court addressed itself for the
first time to the strict requirements of rule 23(a) in the context of a Title
VII case. In Rodriguez, three Mexican-Americans, employed by defen-
dant as city drivers, charged that defendant's seniority and 'no transfer'
rules excluded blacks and Mexican-Americans from more desirable posi-
tions as line drivers.65 Although the suit was brought as a class action,
plaintiffs did not move for certification and confined their evidence and
arguments to their individual claims." In addition, they stipulated at

55. 532 F.2d 511 (6th Cir.), cert. denied, 429 U.S. 870 (1976).
56. 532 F.2d at 511.
57. 522 F.2d 333 (10th Cir. 1975).
58. Id. at 342.
59. Id. at 341.
60. 524 F.2d 263 (10th Cir. 1975).
61. Id. at 269-71.
62. 518 F.2d 543 (4th Cir. 1975).
63. 540 F.2d 699 (4th Cir. 1976). In Barnett, the court agreed with the Fifth Circuit's

decision in Long v. Sapp, 502 F.2d 34 (5th Cir. 1974), and held that a plaintiff could re-
present persons injured by different actions motivated by the same policies when there was
sufficient nexus. In Doctor, however, the court upheld denial of class certification in the case
of three plaintiffs and narrowed class certification on behalf of a fourth plaintiff, finding an
apparent lack of 'similar claims' between plaintiffs and other class members. The court did
not attempt to find any similar policies behind the differing claims.

64. 431 U.S. 395 (1977).
65. Id. at 398-99.
66. Id. at 398.
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trial that the only issue before the court was defendant's failure to con-
sider their individdal applications for employment as line drivers .

At trial, defendant established that the named plaintiffs were unquali-
fied for line driver positions, and the trial court held for defendant.8 On
appeal, the Fifth Circuit reversed and held that, notwithstanding plain-
tiffs' stipulations, the record contained sufficient statistical evidence of
past hiring discrimination which 'locked' minority employees into city
driver positions and prevented their transfer into line driver positions."
Stating that it was the independent obligation of the court to rule on the
maintainability of class actions, the Fifth Circuit found that the action
met the requirements of rule 23 and certified the class sua sponte on
appeal.

7 0

The Supreme Court unanimously vacated and remanded the case.71

The Court held that the Fifth Circuit had erred in certifying a class, be-
cause it was "evident by the time the case reached that court that the
named plaintiffs were not proper class representatives under Federal Rule
of Civil Procedure 23(a)."72 The Court found that the named plaintiffs
were not members of the putative class, because, they had been found to
be unqualified for line driver positions prior to the certification of the
class.738 In addition, the Court ruled that the named plaintiffs were not
adequate representatives of the putative class.74

The Court's decision in Rodriguez is noteworthy for its focus on the
named plaintiffs. Citing Schlesinger v. Reservists Committee to Stop the
War, 5 the Court ruled that a Title VII class representative "must be part
of the class and 'possess the same interest and suffer the same injury' as
the class members."7 While acknowledging that "suits alleging racial or
ethnic discrimination are often by their very nature class suits, involving
classwide wrongs, 77 the Supreme Court emphasized that "careful atten-
tion to the requirements of Federal Rule of Civil Procedure 23 remains
nonetheless indispensable. '7 8 The decision in Rodriguez thus sent the Su-
preme Court's first clear signal to the lower courts that even the broad
remedial purposes of Title VII must not be allowed to obscure or override

67. Id. at 400.
68. Id.
69. Id. at 401-02.
70. Id. at 401.
71. Id. at 406.
72. Id. at 403 (footnote omitted).
73. Id. at 403.
74. Id. at 404-05.
75. Id. at 403 (citing Schlesinger, 418 U.S. 208, 216 (1974)).
76. 431 U.S. at 403 (quoting Schlesinger, 418 U.S. at 216).
77. 431 U.S. at 405.
78. Id.
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the class certification requirements of rule 23. In addition, the articula-
tion by the Court in Rodriguez of the 'same interestsame injury' test at
least suggested that the determination of the proper scope of a Title VII
class action may depend not only upon proper application of the require-
ments of rule 23, but also upon the limitations on federal judicial power
contained in article III of the Constitution.

The district courts initially split on the issue of whether the 'across-
the-board' approach survived Rodriguez.79 Eventually, however, most
courts of appeals retreated from liberal application of the 'across-the-
board' approach in light of the Supreme Court's admonition that 'careful
attention' must be paid to the requirements of rule 23(a). These appellate
courts included circuits that had not yet spoken or spoken definitively on

79. Compare, e.g., Quigley v. Braniff Airways, Inc., 85 F.R.D. 74, 78-79, 83 (N.D. Tex.
1979); Beasley v. Griffin, 81 F.R.D. 114, 116-17 (D. Mass. 1979); Wajda v. Penn Mut. Life
Ins. Co., 80 F.R.D. 303, 307-09 (E.D. Pa. 1978); Arnett v. American Nat'l Red Cross, 78
F.R.D. 73, 77 n.6 (D.D.C. 1978); and Dickerson v. United States Steel Corp., 439 F. Supp.
55, 61-62 (E.D. Pa. 1977), vacated on other grounds sub nom. Worthy v. United States Steel
Corp., 616 F.2d 698 (3d Cir. 1980) (cases in which courts expressed the view that across-the-
board suits survive Rodriguez) with Fields v. Village of Skokie, 502 F. Supp. 456, 460-61
(N.D. Ill. 1980); McCarther v. Camelot Inn, 513 F. Supp. 343, 347 (E.D. Ark. 1980); Local
194, Retail, Wholesale & Dep't Store Union v. Standard Brands, Inc., 85 F.R.D. 599, 605-06
(N.D. I1. 1979); Hubbard v. Rubbermaid, Inc., 78 F.R.D. 631, 642-43 (D. Md. 1978); and
Carpenter v. Hershcede Hall Clock Div., 77 F.R.D. 700, 701 (N.D. Miss. 1977) (cases in
which courts expressed the view that across-the-board suits do not survive Rodriguez). See
generally Shawe, Processing the Explosion in Title VII Class Action Suits: Achieving In-
creased Compliance with Federal Rule of Civil Procedure 23(a), 19 WM. & MARY L. Ray.
469, 518 (1978) (possibility of broad class certifications not nullified altogether by Rodri-
guez, but stricter scrutiny of rule 23 requirements will limit such certifications to 'appropri-
ate circumstances'); Comment, The Proper Scope of Representation in Title VII Class Ac-
tions: A Comment on East Texas Motor Freight Systems, Inc. v. Rodriguez, 13 HARv. C.R.-
C.L. L. REV. 175, 199 (1978) (result reached in Rodriguez 'difficult to justify').

The conflicting interpretations of Rodriguez are well illustrated by the following two
quotes: First, the 'survivalist' view:

This Court does not believe that the Supreme Court intended, by this language,
to preclude an across-the-board attack by one who was discriminated
against-whether it be in the hiring, promotion, or discharge aspects of the defen-
dant's practices .... What the Supreme Court did intend was to preclude the
maintenance of a class action by one who was not discriminated against at all.

Arnett v. American Natl Red Cross, 78 F.R.D. 73, 77 n.6 (D.D.C. 1978) (citation omitted)
(emphasis added).
Contra:

Rodriguez indicates that even in Title VII cases the Rule 23 standards must be
met before a class may be certified, that there must first be an appropriate class,
and that the class representative must possess the same interest and suffer the
same injury as do other members of the proposed class. The mere allegation of
racial discrimination is no longer enough, if, indeed, it ever was, to show that a
class exists or that the same injury has been suffered.

McCarther v. Camelot Inn, 513. F. Supp. 343, 347 (E.D. Ark. 1980).
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the 'across-the-board' issue,60 as well as circuits which had revised their
thinking in light of Rodriguez.8

The retreat from the full sweep of the 'across-the-board' approach was
nowhere more apparent than in the Fourth Circuit. Continuing to recede
from the 'across-the-board' approach adopted in Barnett, the Fourth Cir-
cuit issued two opinions in 1978 holding that Rodriguez did not permit a
named plaintiff to maintain a class action covering "a discriminatory
practice to which [he] had not personally been subjected." 2 In Hill v.
Western Electric Co.,8 Stastny v. Southern Bell Telephone & Telegraph
Co.," and Abron v. Black & Decker, Inc.,s5 the retreat from the 'across-
the-board' approach became full flight. Judge Phillips perhaps best ex-
pressed the impact of the Rodriguez case upon the 'across-the-board' ap-
proach when he wrote in Stastny:

[The Rodriguez admonition] that "careful attention to the require-
ments of Fed. Rule Civ. Proc. 23 remains... indispensable" ...was
plainly intended to insure for... [employment discrimination] cases the
same kind and degree of practical and conceptual analysis looking to
class action allowance that the rule ... prescribes--without differentiat-
ing by subject matter-for class actions in general. The most obvious im-
plication, given the course of developments leading up to the admonition,
was that the broad remedial purposes of Title VII and the undoubted
utility and fitness of the class action device for many Title VII actions do
not relieve the obligations imposed by subsections (a) and (b) of rule 23
to inquire into the specific fitness, on its own facts, of each Title VII case
for which class action status is sought."

In 1980, a second important decision was handed down by the Supreme
Court which eventually would affect the 'across-the-board' approach as a
mechanism for determining the scope of private Title VII elass actions. In
General Telephone Co. v. Equal Employment Opportunity Commis-

80. E.g., Patterson v. General Motors Corp., 631 F.2d 476, 480 (7th Cir. 1980), cert. de-
nied, 451 U.S. 914 (1981); Golden v. Local 55, Intl Ass'n of Firefighters, 633 F.2d 817, 824
(9th Cir. 1980).

81. E.g., Scott v. University of Delaware, 601 F.2d 76 (3d Cir.), cert. denied, 444 U.S. 931
(1979); Walker v. World Tire Corp., 563 F.2d 918, 921-22 (8th Cir. 1977). But see Alexander
v. Gino's, Inc., 621 F.2d 71, 75 (3d Cir.), cert. denied, 449 U.S. 953 (1980) (suggesting the
possibility that once a class has been properly certified, rule 23(a) requirements could be
relaxed to consider additional claims).

82. Shelton v. Pargo, Inc., 582 F.2d 1298, 1313 n.53 (4th Cir. 1978). See also Belcher v.
Bassett Furniture Indus., Inc., 588 F.2d 904, 906 n.3 (4th Cir. 1978).

83. 596 F.2d 99 (4th Cir.), cert. denied, 444 U.S. 929 (1979).
84. 628 F.2d 267 (4th Cir. 1980).
85. 654 F.2d 951 (4th Cir. 1981).
86. 628 F.2d at 273 (quoting Rodriquez, 431 U.S. at 405).
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sion,87 the Supreme Court held that the Equal Employment Opportunity
Commission was not required to comply with the requirements of rule 23
in civil actions brought under Section 706 of Title VII.aa The Court ob-
served that:

[T]he EEOC is not merely a proxy for the victims of discrimination
and ... the EEOC's enforcement suits should not be considered repre-
sentative actions subject to Rule 23. Although the EEOC can secure spe-
cific relief, such as hiring or reinstatement, constructive seniority, or
damages for back pay or benefits denied, on behalf of discrimination vic-
tims, the agency is guided by 'the overriding public interest in equal em-
ployment opportunity ... asserted through direct Federal enforcement.'
... When the EEOC'acts, albeit at the bequest of and for the benefit of

specific individuals, it acts also to vindicate the public interest in
preventing employment discrimination."

In General Telephone, the Court confirmed the authority of the EEOC
to "vindicate the public interest"'" by launching broad-based attacks on
any and all practices alleged to be discriminatory without complying with
the restrictive requirements of rule 23,91 thus drawing a sharper distinc-
tion between private and public actions than had theretofore been drawn.
Although the courts had been noticeably silent on the issue of the private
plaintiff as a 'private attorney general' since the 1972 amendments"
transferred the responsibility for filing pattern-and-practice suits from
the attorney general to the EEOC,'3 the perception of the private plaintiff
as a private litigant and a vindicator of the public interest had continued
to pervade court decisions. The General Telephone case effectively re-
turned the mantle of the sovereign to the sovereign, making it unneces-
sary for the courts to bend the rules pertaining to private class actions in
order to create 'quasi-public' actions. Instead, the rules applicable to the
maintenance of class actions generally could be applied to Title VII ac-
tions without fear of compromising the congressional purpose.

While most courts held in the wake of Rodriguez that a Title VII class
action properly certified under rule 23(a) could not encompass employ-
ment practice issues not raised by the named plaintiff's individual claim,
the Fifth Circuit adhered to the full sweep of its 'across-the-board' ap-

87. 446 U.S. 318 (1980).
88. Id. at 333-34. Section 706 of Title VH is codified at 42 U.S.C. § 2000e-5 (1982).
89. 446 U.S. at 326 (quoting 118 CoNG. Rac. 4941 (1972)) (footnote omitted).
90. 446 U.S. at 326.
91. Id. at 324.
92. Equal Employment Opportunity Act of 1972, Pub. L. No. 92-261, 86 Stat. 103 (codi-

fied at 42 U.S.C. § 2000e-5 (1982)).
93. 446 U.S. at 328.
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proach. In Falcon v. General Telephone Co.," defendant, citing Rodri-
guez, Scott v. University of Delaware," and Hill v. Western Electric
Co.,"6 argued that the 'across-the-board' approach was no longer viable.'7

Plaintiff, however, argued that the Fifth Circuit still permitted 'across-
the-board' attacks on employment discrimination." The Fifth Circuit
agreed with plaintiff," citing Payne 1,100 and went on to state:

It is therefore apparent that this Court permits an employee com-
plaining of one employment practice to represent another complaining of
another practice, if the plaintiff and the members of the class suffer from
essentially the same injury. In this case, all of the claims are based on
discrimination because of national origin. It is consistent with the hold-
ing in Rodriguez and the policy of Title VII to allow a plaintiff to re-
present a class suffering from a common discriminatory complaint. While
similarities of sex, race or national origin claims are not dispositive in
favor of finding that the prerequisites of Rule 23 have been met, they are
an extremely important factor in the determination, that can outweigh
the fact that the members of the plaintiff class may be complaining
about somewhat different specific discriminatory practices.101

Since plaintiff and the putative class shared a common protected-class
status, and because there was a 'similarity of interest' based on "job loca-
tion, job function and other considerations"'' 0 between plaintiff and the
putative class, a sufficient nexus was found to permit certification of the
broad class sought by plaintiff.'08 The monolithic view of employment
discrimination continued to prevail in the Fifth Circuit.

The view that the 'across-the-board' approach survived virtually un-
scathed by Rodriguez was reiterated by the Fifth Circuit in Payne v.
Travenol Laboratories, Inc. (Payne II).104 In that case, the Fifth Circuit
stated:

We have repeatedly upheld the maintenance of across-the-board Title

94. 626 F.2d 369 (5th Cir. 1980), vacated on other grounds, 450 U.S. 1036, judgment
reinstated in part, 647 F.2d 633 (5th Cir. 1981), reversed and remanded, 457 U.S. 147
(1982).

95. 626 F.2d at 375 (citing Scott v. University of Delaware, 601 F.2d 76 (3d Cir.), cert.
denied, 444 U.S. 931 (1979)).

96. 626 F.2d at 375 (citing Hill v. Western Elec. Co., 596 F.2d 99 (4th Cir.), cert. de-
nied, 444,U.S. 929 (1979)).

97. 626 F.2d at 375.
98. Id.

.99. Id.
100. Id. (citing Payne I, 565 F.2d at 900).
101. 626 F.2d at 375.
102. Id. at 375-76.
103. Id. at 376.
104. 673 F.2d 798 (5th Cir.), cert. denied, 459 U.S. 1038 (1982).
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VII class actions in which, for example, an employee complaining of race
discrimination represents not only other employees but also applicants
suffering similar discrimination. An across-the-board Title VII attack re-
quires only that there be a sufficient 'nexus' between the claims of the
named plaintiff and the claims of the class.1"

This broad reading of rule 23 was justified by the proposition that "in an
employment discrimination case the court must interpret Rule 23 to ac-
commodate the substantive policies of Title VII."'"

B. The Falcon Decision

In 1982, the Supreme Court reversed the Fifth Circuit's decision in
General Telephone Co. v. Falcon,107 holding that class determinations
under rule 23 must "'limit the class to those fairly encompassed by the
named plaintiff's claims.""" Specifically, the Supreme Court held:

Respondent's complaint provided an insufficient basis for concluding
that the adjudication of his claim of discrimination in promotion would
require the decision of any common question concerning the failure of
petitioner to hire more Mexican-Americans .... If one allegation of
specific discriminatory treatment were sufficient to support an across-
the-board attack, every Title VII case would be a potential company-
wide class action. We find nothing in the statute to indicate that Con-
gress intended to authorize such a wholesale expansion of class-action
litigation.1'

The Supreme Court's decision in Falcon made it clear, if it was not
clear after Rodriguez, that the requirements of rule 23(a) apply in Title
VII class actions in the same way and to the same extent as in other civil
class actions. The Court noted that "Title VII .. .contains no special
authorization for class suits maintained by private parties." 0 Instead,
Title VII class actions must meet the requirements of rule 23(a), which in
turn limit the scope of the class claims "to those fairly encompassed by
the named plaintiff's claims."' Impliedly, the Court found'that plaintiff
in Falcon failed to meet the commonality, typicality, and adequacy re-
quirements with respect to the broad class he sought to represent.

In its discussion of class actions generally, the Court in Falcon empha-
sized: (1) that a class action is "'an exception to the usual rule that

105. .673 F.2d at 810 (footnote and citation omitted).
106. Id.
107. General Tel. Co. v. Falcon, 457 U.S. 147, 161 (1982).
108. Id. at 156 (quoting General Tel. Co. v. EEOC, 446 U.S. at 330).
109. 457 U.S. at 158-59 (footnote omitted).
110. Id. at 156.
111. Id.
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litigation is conducted by and on behalf of the individual named parties
only';"112 (2) that class relief is 'peculiarly appropriate' when the issues
involved in the litigation forge a common bond between the plaintiff and
the class so that the questions of law raised and decided apply "in the
same manner to each member of the class;'" 3 and (3) that a 'principal
purpose' for the class action device is "the efficiency and economy of liti-
gation, 11 4 thus saving "'the resources of both the courts and the parties
by permitting an issue potentially affecting every [class member] to be
litigated in an economical fashion under Rule 23'.''1b

In this regard, the Supreme Court set itself apart from the lower courts
which emphasized the substantive policies of Title VII,' and particularly
the 'broad remedial purpose' of the statute." ' While the lower courts
championing the 'across-the-broad' rule had focussed on the utility of the
class action as a remedial device, the Supreme Court in Falcon sought to
refocus the courts on the purpose of the class action device itself and the
ability of the named plaintiffs to satisfy the prerequisites for utilization of
that device.

Directing its attention to its holding in Rodriguez, the Supreme Court
reiterated in Falcon the 'same interest/same injury' test for establishing
the congruity between the claims of the class representative and the
claims of the class members.11 8 Applying that test to the 'across-the-
board' approach, the Supreme Court said:

We cannot disagree with the proposition underlying the across-the-
board rule-that racial discrimination is by definition class discrimina-
tion. But the allegation that such discrimination has occurred neither de-
termines whether a class action may be maintained in accordance with
Rule 23 nor defines the class that may be certified. Conceptually, there is
a wide gap between (a) an individual's claim that he has been denied a
promotion on discriminatory grounds, and his otherwise unsupported al-
legation that the company has a policy of discrimination, and (b) the
existence of a class of persons who have suffered the same injury as that
individual, such that the individual's claim and the class claims will
share common questions of law or fact and that the individual's claim
will be typical of the class claims.""

The Court concluded its opinion by citing to the specially concurring

112. Id. at 155 (citing Califano v. Yamasaki, 442 U.S. 682, 700-01 (1979)).
113. 457 U.S. at 155 (emphasis added).
114. Id. at 159 (citing American Pipe & Constr. Co. v. Utah, 414 U.S. 538, 553 (1974)).
115. 457 U.S. at 155 (quoting Califano v. Yamasaki, 442 U.S. 682, 701 (1979)).
116. E.g., Payne II, 673 F.2d at 810.
117. See, e.g., Vuyanich v. Republic Nat'l Bank, 82 F.R.D. 420, 429 (N.D. Tex. 1979).
118. 457 U.S. at 156.
119. Id. at 157.
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opinion in the first 'across-the-board' case, Johnson v. Georgia Highway
Express, Inc.,120 in which Judge Godbold pointed to the danger of over-
broad certifications and particularly to the potential unfairness to the
class members bound by the judgments in such cases.121 As the Court
observed, Judge Godbold had pointed out the error of the 'tacit assump-
tion' underlying the 'across-the-board' approach that "all will be well for
surely the plaintiff will win and manna will fall on all members of the
class."122 Thus, the Court said, "With the same concerns in mind, we reit-
erate today that a Title VII class action, like any other class action, may
only be certified if the trial court is satisfied, after a rigorous analysis,
that the prerequisites of Rule 23(a) had been satisfied." 28

As the Fifth Circuit itself subsequently recognized, "Falcon tightens
the requirements for class certification in Title VII cases such as this,...
casting cold water on the former liberal application of our 'across-the-
board' rule by enjoining careful attention to the prerequisites of Rule
23(a) . . . in Title VII cases. '12' 4 The decision in Falcon established sev-
eral important principles for Title VII class certification cases. First, by
holding that an employee complaining of discrimination in promotional
opportunities could not represent a class of applicants,2 s Falcon effec-
tively destroyed the assumption that discrimination is a monolithic phe-
nomenon. After Falcon, the claim of a plaintiff alleging discrimination in
one employment practice area may not automatically be assumed to be
common to and typical of the claims of employees alleging discrimination
in other employment practice areas, whether or not the plaintiff's com-
plaint contains boilerplate language charging that all such claims emanate
from a single 'policy of discrimination' maintained by the employer.12

Second, by reiterating its Rodriguez admonition mandating "careful at-
0

120. 457 U.S. at 160-61 (citing Johnson v. Georgia Highway Express, Inc., 417 F.2d 1122,
1125-27 (5th Cir. 1969)).

121. 457 U.S. at 160-61.
122. Id.
123. Id. at 161 (emphasis added).
124. Wilkins v. University of Houston, 695 F.2d 134, 135 (5th Cir. 1983).
125. 457 U.S. at 158-59.
126. The Court stated:

Even though evidence that [plaintiff] was passed over for promotion when several
less deserving whites were advanced may support the conclusion that [he] was
denied the promotion because of his [protected class status), such evidence would
not necessarily justify the additional inferences (1) that the discriminatory treat-
ment is typical of [the employer's] promotion practices, (2) that [the employer's]
promotion practices are motivated by a policy of [class-basedl discrimination that
pervades [the employer's facility], or (3) that this policy of [class-based] discrimi-
nation is reflected in petitioner's other employment practices, such as hiring, in
the same way it is manifested in the promotion practices.

Id. at 158.
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tention to the requirements of Fed. Rule Civ. Proc. 23, ' '127 the Supreme
Court clearly indicated its disapproval of the use of 'analytical short-
hand,' such as the Fifth Circuit's 'nexus' concept, as a substitute for a
more rigorous rule 23(a) analysis.

Third, the Supreme Court mandated an approach to rule 23 analysis
that begins with a focus upon the specific facts of the plaintiff's claim,12
not upon the broad-based allegations of the complaint nor upon the class-
based violations of Title VII alleged to have been committed by the em-
ployer. After the nature and scope of the plaintiff's individual complaint
are determined, the scope of the class, if any, is determined by reference
to the class claims that are 'fairly encompassed' by the claim of the
named plaintiff.12 Fourth, the language of the Supreme Court's opinion
suggests that in determining the class claims which are 'fairly encom-
passed' by the claim of the named plaintiff, the court should apply the
Rodriguez 'same interest/same injury' test, and that this test, in normal
application, will be met only by those claiming injury as a result of the
same employment practice which is the subject of the named plaintiff's
individual claim. That is, a named plaintiff complaining of discrimination
in promotional opportunities has a claim that normally would be ex-
pected to be common to and typical of other employees in the same pro-
tected class also having promotion complaints. On the other hand, the
same plaintiff's claim normally would not be expected to be common to
and typical of applicants of the same protected class complaining of hir-
ing discrimination. 130

Footnote 15 of the Court's opinion in Falcon buttresses the conclusion
that the 'fairly encompassed' standard is to be applied using the 'same
interest/same .injury' test and with the expectation that it will apply
under normal circumstances within employment practice areas.131 This

127. 457 U.S. at 157 (quoting Rodriguez, 431 U.S. at 405).
128. 457 U.S. at 160-61.
129. Id. at 160.
130. See supra note 126.
131. Footnote 15 reads as follows:

If petitioner used a biased testing procedure to evaluate both applicants for em-
ployment and incumbent employees, a class action on behalf of every applicant or
employee who might have been prejudiced by the test clearly would satisfy the
commonality and typicality requirements of Rule 23(a). Significant proof that an
employer operated under a general policy of discrimination conceivably could jus-
tify a class of both applicants and employees if the discrimination manifested it-
self in hiring and promotion practices in the same general fashion, such as through
entirely subjective decisionmaking processes. In this regard it is noteworthy that
Title VII prohibits discriminatory employment practices, not an abstract policy of
discrimination. The mere fact that an aggrieved plaintiff is a member of an identi-
fiable class of persons of the same race or national origin is insufficient to establish
his standing to litigate on their behalf all possible claims of discrimination against
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footnote sets forth two instances in which cross-practice certifica-
tions-meaning certifications encompassing employment practice areas
beyond those directly implicated by the plaintiff's individual claim-may
be appropriate. One instance cited by the Court is the use of a biased
testing procedure in both the hiring and promotion process.132 In addi-
tion, the Court suggested that a cross-practice certification conceivably
could be appropriate based on "[slignificant proof that an employer oper-
ated under a general policy of discrimination . . . if the discrimination
manifested itself in hiring and promotion practices in the same general
fashion, such as through entirely subjective decisionmaking processes."13 3

Thus, the Court set out examples in which an employee might have the
same interest and suffer the same injury as an applicant for employment,
even though they experienced discrimination in different forms.

Even while listing two cross-practice exceptions in footnote 15, the
Court took pains to suggest its adherence to the expectation that the
'same interest/same injury' test would normally be applied in the context
of a congruity between the employment practices encompassing the
named plaintiff's individual claim and the practices encompassing the
claims of the class. After listing its two cross-practice exceptions, the
Court stated:

In this regard it is noteworthy that Title VII prohibits discriminatory
employment practices, not an abstract policy of discrimination. The
mere fact that an aggrieved private plaintiff is a member of an identifi-
able class of persons of the same race or national origin is insufficient to
establish his standing to litigate on their behalf all possible claims of dis-
crimination against a common employer.'"

The congruity of claims by practice area rule established in Falcon is in
keeping with the structure of Title VII, whether or not it is consistent
with the asserted 'broad remedial purpose' of the statute. Rather than
articulating a broad, undifferentiated ban on employment discrimination
in general, the statute prohibits discrimination in discreet employment
practice areas.1 3 5 Charges filed with the EEOC must specify the particular
employment practices alleged to have produced the unlawful injury."3 If
a subsequent lawsuit is filed in court, the plaintiff must allege a particular
claim of injury, and the court will have jurisdiction over that claim only if

a common employer.
457 U.S. at 159 n.15.

132. Id.
133. Id.
134. Id.
135. 42 U.S.C. §§ 2000e-2(a)-(d), -3(a)-(b) (1982).
136. Id. § 2000e-5(b).
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the jurisdictional prerequisites have been met. " Also, injunctive relief, if
appropriate, must specify the particular employment practices at which
such relief is directed. 8 If rule 23 is to be applied with a view toward the
provisions of the substantive law, as suggested by the Fifth Circuit in
Payne 11,139 then Title VII itself suggests an employment practice basis
for assessing the congruity between the claims of the named plaintiff and
the claims of the class. Falcon can be read as adopting that basis for the
normal application of the 'fairly encompassed' standard.

C. In The Wake of Falcon

The Supreme Court quickly underscored its decision in Falcon by va-
cating and remanding three appellate court decisions for reconsideration
in light of Falcon.140 In Jordan v. County of Los Angeles," ' the Ninth
Circuit had relied upon the 'across-the-board' approach to certify a broad
class of unsuccessful applicants challenging the county's failure to hire
persons with arrest records, marijuana conviction records, and juvenile
offense records. " "' On remand from the Supreme Court,'" the Ninth Cir-
cuit reversed its earlier determination and upheld the district court's de-
nial of rule 23 certification." 4 In so doing, the court in Jordan com-
mented that "the Supreme Court's rejection of the 'across-the-board' rule
announced in Johnson v. Georgia Highway Express, Inc.," was "[a]t the
heart of the Falcon decision. ' '

4
6

In Wilkins v. University of Houston,'" the Fifth Circuit had specifi-
cally relied upon the decision in Falcon to reject the defendant's chal-
lenges to an 'across-the-board' certification." 7 On remand," 8 the Fifth
Circuit acknowledged that the Supreme Court's decision in Falcon had
the effect of "casting cold water ' "4 on that circuit's application of the

137. Id. § 2000e-5(f) (1982); see King v. Seaboard Coast Line R.R. Co., 538 F.2d 581, 583
(4th Cir. 1976).

138. 42 U.S.C. § 2000e-5(g) (1982).
139. See Payne II, 673 F.2d at 810.
140. See Jordan v. County of Los Angeles, 669 F.2d 1311 (9th Cir.), vacated and re-

manded, 459 U.S. 810 (1982); Wilkins v. University of Houston, 654 F.2d 388 (5th Cir.
1981), vacated and remanded, 459 U.S. 809 (1982); Brown v. Eckerd Drugs, Inc., 663 F.2d
1268 (4th Cir. 1981), vacated and remanded, 457 U.S. 1128 (1982).

141. 669 F.2d 1311 (9th Cir.), vacated and remanded, 459 U.S. 810 (1982).
142. 669 F.2d at 1320-21.
143. Jordan v. County of Los Angeles, 713 F.2d 503 (9th Cir. 1983).
144. Id. at 504.
145. Id.
146. 654 F.2d 388 (5th Cir. 1981), vacated and remanded, 459 U.S. 809 (1982).
147. 654 F.2d at 390 n.2.
148. Wilkins v. University of Houston, 695 F.2d 134 (5th Cir. 1983).
149. Id. at 135.
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'across-the-board' approach and, accordingly, remanded the case to the
district court for reconsideration in light of Falcon."s

Finally, in Brown v. Eckerd Drugs, Inc.,' the Fourth Circuit, in a deci-
sion that was sharply at odds with the prevailing trend of the Fourth
Circuit at that time,15' had permitted an employee with a particularized
claim of injury to bring a general challenge against alleged discrimination
at the workplace.1' On remand,'" the Fourth Circuit simply vacated its
earlier order and remanded it to the district court for further considera-
tion in light of Falcon.'5' In a subsequent case, however, the Fourth Cir-
cuit acknowledged that the 'across-the-board' approach had been rejected
by the Supreme Court in Falcon."

Following the Supreme Gourt's decision in Falcon, the Fifth Circuit,
which had resisted a restrictive reading of Rodriguez, quickly recognized
the implications of Falcon. In addition to its 'cold water' comment in
Wilkins,'67 the Fifth Circuit stated in Fleming v. Travenol Laboratories,
Inc.,s that plaintiff's reliance in that case on the 'across-the-board' ap-
proach was "no longer legally sound." 159 Similarly, in Wheeler v. City of
Columbus'" the Fifth Circuit observed that "[d]iscrimination in its
broadest sense is the only question alleged that is common to Wheeler
and the class she sought to create and represent. Under Falcon this is not
enough'161

The Eleventh Circuit' 2 was equally emphatic in its recognition of the
implications of Falcon. In Evans v. United States Pipe & Foundry Co.,6s
the court commented that Falcon 'significantly limited' the 'across-the-
board' approach.6' In Freeman v. Motor Convoy, Inc.,e6 the court re-
ferred to the 'now defunct' 'across-the-board' rule in upholding the dis-
trict court's refusal to include applicants within the class proposed by

150. Id.
151. 663 F.2d 1268 (4th Cir. 1981), vacated and remanded, 457 U.S. 1128 (1982).
152. See supra text accompanying notes 83-87.
153. 663 F.2d at 1269-70.
154. Brown v. Eckerd Drugs, Inc., 712 F.2d 60 (4th Cir. 1982).
155. Id. at 60.
156. Adams v. Bethlehem Steel Corp., 736 F.2d 992, 994 (4th Cir. 1984).
157. Wilkins v. University of Houston, 695 F.2d 134, 135 (5th Cir. 1983).
158. 707 F.2d 829 (5th Cir. 1983).
159. Id. at 832.
160. 703 F.2d 853 (5th Cir. 1983).
161. Id. at 855.
162. During the time that the 'across-the-board'. approach was being formulated and im-

plemented, the present Eleventh Circuit was part of the Fifth Circuit. The two circuits thus
share a common jurisprudential heritage.

163. 696 F.2d 925 (11th Cir. 1983).
164. Id. at 928 n.6.
165. 700 F.2d 1339 (11th Cir. 1983).
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plaintiff's employees.' The mere fact that the claims of both applicants
and employees were based on racial discrimination was held to be insuffi-
cient to support a cross-practice certification. 1 67 In Eastland v. Tennessee
Valley Authority,'5 the Eleventh Circuit observed that the Supreme
Court's decision in Falcon had "cautioned against the overzealous appli-
cation of the 'across-the-board' approach."'16

Most district courts which considered the issue determined that Falcon
had rejected or severely limited the 'across-the-board' approach.17 0 A mi-
nority of district courts, however, asserted the continuing vitality of the
'across-the-board' approach, at least in some form.' 7

1 In actual practice,
the post-Falcon decisions of both the appellate and district courts tended
to produce one of two broad categories of outcomes. The first of these
categories was produced by those courts that applied the basic thrust of
Falcon by matching the employment practice claims of the named plain-
tiff with the claims of the putative class. Certification was granted or de-
nied depending upon the named plaintiff's ability to establish the requi-
site degree of congruence between his claim and the claims of the class.175

The second major category of outcome produced in post-Falcon Title
VII class certification cases has been one emanating from plaintiffs' at-

166. Id. at 1347.
167. Id. at 1346-47.
168. 704 F.2d 613 (11th Cir. 1983), cert. denied sub. nom. James v. Tennessee Valley

Auth., 104 S. Ct. 1415 (1984).
169. 704 F.2d at 618.
170. See, e.g., Nation v. Winn-Dixie Stores, Inc., 95 F.R.D. 82, 85 (N.D. Ga. 1982); Haw-

kins v. Fulton County, 95 F.R.D. 88, 92 (N.D. Ga. 1982); Jackson v. City of Belle Glade, 95
F.R.D. 384, 386 (S.D. Fla. 1982); Meyers v. Ace Hardware, Inc., 95 F.R.D. 145, 150-51 (N.D.
Ohio 1982); Benson v. Little Rock Hilton Inn, 30 Empl. Prac. Dec. (CCH) 33,188, at
27,701-02 (E.D. Ark. 1982); Edmondson v. Simon, 33 Fair Empl. Prac. Cas. (BNA) 943, 944
(N.D. Ill. 1982); Colbert v. City of Wichita, 33 Fair Empl. Prac. Cas. (BNA) 218, 219 (D.
Kan. 1983).

171. See, e.g., Shannon v. Hess Oil Virgin Islands Corp., 96 F.R.D. 236, 242 (D.V..
1982); Jackson v. Fort Worth Nat'l Bank, 33 Fair EmpL Prac. Cas. (BNA) 1317, 1322 (N.D.
Tex. 1983). See also Anderson v. City of Albuquerque, 690 F.2d 796, 799-800 (10th Cir.
1982) (in which the court urged a liberal approach to the application of Falcon).

172. See, e.g., Redditt v. Mississippi Extended Care Centers, Inc., 718 F.2d 1381 (5th
Cir. 1983) (Terminated employee could not serve as class representative "with respect to
hiring, promotion, or any other employment practices except discriminatory discharge." Id.
at 1387); Nelson v. United States Steel Corp., 709 F.2d 675, 679 (11th Cir. 1983) (plaintiff
failed to link her claim with claims of putative class); Wheeler v. City of Columbus, 703 F.2d
853, 855 (different evidentiary approaches to individual and class claims); Everitt v. City of
Marshall, 703 F.2d 207, 211 (5th Cir. 1983), cert. denied, 104 S. Ct. 241 (1983) (match-up of
individual and class claims showed that plaintiff not even arguably subjected to discrimina-
tion in most employment practice areas challenged on behalf of class); Warren v. ITT World
Communications, Inc., 95 F.R.D. 425 (S.D.N.Y. 1982); Edmondson v. Simon, 33 Fair EmpL
Prac. Cas. (BNA) 943, 944 (N.D. Ill. 1982); Gray v. Walgreen Co., 33 Fair EmpL Prac. Cas.
(BNA) 835, 837 (N.D. Ill. 1983).
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tempts to obtain cross-practice certifications by means of the footnote 15
exception."" In almost all cases, reference is made to the 'general policy
of discrimination' portion of footnote 15. In Carpenter v. Stephen F.
Austin State University,1 7' for example, footnote 15 was cited in aid of
the Fifth Circuit's determination that the university's 'channelling' prac-
tice affected named plaintiffs and class members alike and also encom-
passed promotion, transfer, pay, termination, and retirement programs, in
addition to hiring and initial assignment practices.175 Also, in Richardson
v. Byrd,17 the Fifth Circuit cited footnote 15 in finding that plaintiff had
demonstrated a sufficient connection between the claims of the named
plaintiff and the claims of the class in order to represent a class consisting
of both employees and applicants.177 The Fifth Circuit found that both
employees and applicants were adversely affected by the same assignment
and transfer restrictions, and that these employment practices resulted
from "entirely subjective decision-making processes.' ' 7 8 The district
court reached a similar result under similar facts in Johnson v. Montgom-
ery County Sheriffls Department."'

As might be expected, courts vary in regard to the kind and amount of
evidence that must be produced in order to enable the plaintiff to obtain
a footnote 15 cross"practice certification;"s" however, some tentative con-
clusions may be drawn about the conditions under which cross-practice
certifications generally will be granted or denied. First, such certifications
may be limited or denied by means of a careful application of the specific
requirements of rule 23(a), without specific reference either to the 'fairly
encompassed' standard, which is the main thrust of Falcon, or to the ap-

173. Note that footnote 15 of Falcon is not an exception to the 'fairly encompassed'
standard. Rather, it sets forth two specific circumstances under which cross-practice certifi-
cations may be appropriate consistent with the 'fairly encompassed' standard but as excep-
tions to the 'congruity of claims by practice area' norm.

174. 706 F.2d 608 (5th Cir. 1983).
175. Id. at 617.
176. 709 F.2d 1016 (5th Cir.), cert. denied, 104 S. Ct. 527 (1983).
177. 709 F.2d at 1020.
178. Id. But see Lilly v. Harris-Teeter Supermarket, 720 F.2d 326 (4th Cir. 1983), in

which plaintiff, complaining of racial discrimination with respect to her discharge, sought to
represent a class of persons complaining of racial discrimination in both terminations and
promotions, citing footnote 15 in aid of her attempt to represent unpromoted persons. The
Fourth Circuit refused to base a cross-practice certification on plaintiff's claim alone, how-
ever, because the 'unfettered discretion' allegedly possessed by defendant with respect to
terminated decisions was not characteristic of promotion decisions.

179. 99 F.R.D. 562, 565-66 (M.D. Ala. 1983).
180. Compare Meyer v. MacMillan Publishing Co., 95 F.R.D. 411 (S.D.N.Y. 1982)

(plaintiff adequately showed that discrimination 'pervades' all of defendant's personnel de-
cisions) with Warren v. rIr World Communications, Inc., 95 F.R.D. 425 (S.D.N.Y. 1982)
(plaintiff failed to show that defendant operated under general policy of discrimination).
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plicability of footnote 15.181 Second, a broad-based attack on employment
discrimination is still possible when one or more named plaintiffs re-
present each of the employment practice issues sought to be litigated.16 '

Third, in order to merit cross-practice certification under footnote 15, it
is clear that the bare allegation of a policy of discrimination is insuffi-
cient.186 Instead, a cross-practice certification requires a showing by the
plaintiff of a close reciprocal relationship between the discriminatory
practice allegedly affecting the plaintiff and discriminatory practices chal-
lenged on behalf of the class.' " Statistics alone will not establish that
interrelationship nor the existence of a supervening "policy of
discrimination."1s

Finally, the appropriateness of a cross-practice certification appears to
vary with the type of case advanced by the plaintiff. In International
Brotherhood of Teamsters v. United States,' " the Supreme Court distin-
guished 'disparate impact' cases from 'disparate treatment' cases."" A
disparate impact analysis is applicable only to specific procedures, usually
selection procedures, that have been shown to be causally related to a
class-based imbalance in the work force or selection results.1 88 All other
cases are disparate treatment cases, which are based upon the plaintiff's
allegation the he intentionally was treated differently because of a class

181. See, e.g., Tate v. Weyerhaeuser Co., 723 F.2d 598 (8th Cir. 1983) (certification de-
nied on typicality grounds); Davidson v. United States Steel Corp., 35 Fair Empl. Prac. Cas.
(BNA) 995 (W.D. Pa. 1984) (typicality); Moore v. Hughes Helicopters, Inc., 708 F.2d 475
(9th Cir. 1983) (certification limited on adequacy grounds).

182. See Colbert v. City of Wichita, 33 Fair Empl. Prac. Cas. (BNA) 218, 219 (D. Kan.
1983) (claims of the named plaintiffs were delineated by employment practice issue).

183. See, e.g., Adams v. Bethlehem Steel Corp., 736 F.2d 992, 994-95 (4th Cir. 1984) (in
which the court rejected a claim that 'mere existence' of 37 allegedly discriminatory policies
was sufficient to warrant broad certification on grounds that the 'mere existence' theory
nullified typicality and commonality requirements of rule 23(a)); Sperling v. Donovan, 35
Fair Empl. Prac. Cas. (BNA) 983, 985 (D.D.C. 1984); Ray v. Phelps Dodge Brass Co., 35 Fair
Empi. Prac. Cas. (BNA) 997, 1000 (N.D. Ala. 1983); Waller v. International Harvester Co.,
98 F.R.D. 560, 563 (N.D. M11. 1983); Warren v. ITT World Communications, Inc., 95 F.R.D.
425, 429 (S.D.N.Y 1982).

184. See Carpenter, 706 F.2d at 617; Meyers v. Ace Hardware, Inc., 95 F.R.D. 145, 151
(N.D. Ohio 1982); Johnson, 99 F.R.D. at 565.

185. Warren v. ITT World Communications, Inc., 95 F.R.D. 425, 429 n.14 (S.D.N.Y.
1982); see Grant v. Morgan Guar. Trust Co., 548 F. Supp. 1189, 1192 n.6 (S.D.N.Y. 1982).
See also Benson v. Little Rock Hilton Inn, 30 Empl. Prac. Dec. (CCH) 33,188, at 27,703,
aff'd, 742 F.2d 414 (8th Cir. 1984).

186. 431 U.S. 324 (1977).
187. Id. at 335 n.15.
188. See EEOC v. Federal Reserve Bank, 698 F.2d 633, 638-39 (4th Cir. 1983), rev'd on

other grounds sub nom. Cooper v. Federal Reserve Bank, 104 S. Ct. 2794 (1984); Pouncy v.
Prudential Ins. Co., 668 F.2d 795, 799-802 (5th Cir. 1982); Mortensen v. Callaway, 672 F.2d
822, 824 (10th Cir. 1982).
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characteristic. 18'
Of the two examples of cross-practice certifications set forth in footnote

15 of Falcon,090 the first applies to a situation in which a discriminatory
test is given to both applicants and employees. The appropriateness of a
cross-practice certification in such a disparate impact case is obvious. The
second footnote 15 example, however, applies when there is 'significant
proof' of a 'general policy of discrimination' if the discrimination
manifests itself across employment practice lines "in the same general
fashion, such as through entirely subjective decisionmaking processes."191

This example is much more difficult to apply. Accordingly, as the Elev-
enth Circuit noted in Nelson v. United States Steel Corp.:192

The plaintiff's task in establishing the requisite commonality or typi-
cality is more difficult where ... disparate treatment is alleged. Dispa-
rate impact cases typically involve readily identified, objectively applied
employment practices such as testing procedures. The common reach of
such practices is likely to be clearer and easier to establish than a general
policy of race discrimination alleged to unite otherwise factually dissimi-
lar disparate treatment claims."'3

In a separate opinion in Falcon, Chief Justice Burger stressed the 'judi-
cial economy' purpose of rule 23.'" He noted that the Falcon case had
gone on for years, "draining judicial resources as well as resources of the
litigants."1 "5 "Rather than promoting judicial economy," Burger said,
"the 'across-the-board' class action has promoted multiplication of claims
and endless litigation."1 " The recent Fifth Circuit case of Vuyanich v.
Republic National Bank,1' illustrates the problem referred to by the
Chief Justice. In Vuyanich, two plaintiffs with 'limited claims' were per-
mitted on the authority of the 'across-the-board' approach "to assert class
claims that [were] neither common nor typical of their personal
claims." 1 8 After consolidating the claims, the two lawsuits were filed in
1973."' The court initially certified the class in 1978, revised its structure

189. 431 U.S. at 335 n.15.
190. 457 U.S. at 159 n.15.
191. Id.
192. 709 F.2d 675 (11th Cir. 1983).
193. Id. at 679 n.9. Accord Stastny v. Southern Bell Tel. & Tel. Co., 628 F.2d 267, 274

n.10 (4th Cir. 1980).
194. 457 U.S. at 161 (Burger, C.J., concurring in part and dissenting in part).
195. Id. at 163.
196. Id,
197. 723 F.2d 1195 (5th Cir.), cert. denied, 53 U.S.L.W. 3408 (U.S. Dec. 3, 1984) (No. 84-

570).
198. 723 F.2d at 1199.
199. Id. at 1198.
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in 1979, and held a trial on the merits in 1979.200 The trial court rendered
a lengthy decision in 1980, and issued the decree in 1981. Relying upon
the decision in Falcon and standing considerations, the Fifth Circuit va-
cated and remanded the decision in 1984.201

Even limited class actions present difficult manageability problems for
courts and litigants alike. By forcing plaintiff's attorney to focus his case
and frame the claims advanced on behalf of the class around the claims of
the named plaintiff, the decision in Falcon advances the cause of judicial
economy and provides a safeguard against the dangers of overbroad certi-
fications, dangers that Judge Godbold cautioned against even while the
Fifth Circuit was giving life to the 'across-the-board' approach.2 2 Accord-
ingly, notwithstanding the nature and scope of the allegations of discrimi-
nation directed at the defendant, "[t]he plaintiff must show that his indi-
vidual claim is the proper vehicle for an inquiry into a claim of systematic
discrimination touching employment opportunities different from that
denied the class representative."' 05

The significance of this showing now has been made manifest by the
Supreme Court's recent decision in Cooper v. Federal Reserve Bank.2 0

4 In
that case, the Court held that a judgment in a class action that the em-
ployer had not engaged in a pattern or practice of race discrimination did
not bar members of the class from litigating individual claims of race dis-
crimination against the employer.205 "The crucial difference between an
individual's claim of discrimination and a class action alleging a general
pattern or practice of discrimination," said the Court, "is manifest."2"
"This distinction," the Court went on to observe, "was critical to our
holding"2 7 in Falcon. The Court said its decision in Falcon meant that
the existence of a valid individual claim does not necessarily warrant the
conclusion that an individual plaintiff may successfully maintain a class
action. "It is equally clear," the Court explained, "that a class plaintiff's
attempt to prove the existence of a companywide policy . . . may fail
even though discrimination against one or two individuals has been

200. 505 F. Supp. 224, 230-33 (N.D. Tex. 1980), vacated and remanded, 723 F.2d 1195
(5th Cir. 1984), cert. denied, 53 U.S.L.W. 3408 (U.S. Dec. 3, 1984) (No. 84-570).

201. 723 F.2d 1195 (5th Cir.), cert. denied, 53 U.S.L.W. 3408 (U.S. Dec. 3, 1984) (No.84-
570).

202. See Johnson v. Georgia Highway Express, Inc., 417 F.2d 1122, 1126 (5th Cir. 1969)
(Godbold, J., concurring).

203. Castillo v. City of Phoenix, 33 Fair Empl. Prac. Cas. (BNA) 1597, 1599 (D. Ariz.
1983).

204. 104 S. Ct. 2794 (1984).
205. Id. at 2802.
206. Id. at 2800.
207. Id.
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proved."se
This 'crucial difference' means that, as in Cooper, the employer who

successfully defends a class claim on the merits may nevertheless be
forced to defend itself against properly preserved individual claims of
class members. This litigation could occur, as the Court pointed out,2 "

even though the prior adjudication would be relevant to the 'pretext' is-
sue arising in any such case pursuant to the application of the three-step
burden of proof model articulated in McDonnell Douglas Corp. v.
Green.210 Yet, because the class determination is not an absolute bar to
further litigation of individual claims, it follows that the employer should
not be forced to go to the burden and expense of litigating class claims
clearly beyond the scope of the claims raised by the individual named
plaintiff as class representative. The Cooper case thus underscores the
importance of determining the scope of the class from the vehicle of the
representative plaintiff's individual claim.

III. THE RE-EMERGENCE OF STANDING AS A TITLE VII CLASS ACTION
ISSUE

The shift in focus from the defendant to the plaintiff in Title VII class
actions has also brought about a renewed interest in the constitutional
issue of standing, particularly as it relates to the named plaintiff's stand-
ing to raise on behalf of the class those discrimination claims that differ
from the claims he raises on behalf of himself. The 'case or controversy'
of article III of the Constitution211 mandates that "federal courts are
without power to decide questions that cannot affect the rights of liti-
gants in the case before them.' A party seeking to invoke the jurisdic-
tion of a federal court must "show that he personally has suffered some
actual or threatened injury as a result of the putatively illegal conduct of
the defendant."' In addition, named plaintiffs in a lawsuit "must allege
and show that they personally have been injured, not that injury has been

208. Id. at 2801.
209. Id. at 2802.
210. Id. (citing McDonnell Douglas Corp. v. Green, 411 U.S. 792, 804-05 (1973)). The

three-step burden of proof analysis set forth in McDonnell Douglas consists of the estab-
lishment of a prima facie case by the plaintiff which, if accomplished, shifts the burden of
production to the defendant to articulate a legitimate non-discriminatory reason for the
adverse action challenged by the plaintiff; if the defendant does so, the burden of produc-
tion then shifts back to the plaintiff to show that the articulated reason is, in fact, a pretext
for discrimination. As the Court in Cooper suggested, a finding favorable to the defendant
on the pattern-or-practice issue would help to dispel any inference of pretext.

211. US. CONSr. art. Ill, § 2.
212. North Carolina v. Rice, 404 U.S. 244, 246 (1971).
213. Gladstone v. Village of Bellwood, 441 U.S. 91, 99 (1979).
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suffered by other, unidentified members of the class to which they belong
and which they purport to represent."' "

Historically, the proper scope of a Title VII class action has been deter-
mined by reference to rule 23, rather than to principles of standing. The
standing issues raised by Title VII class certifications, especially those
certifications derived from the authority of the 'across-the-board' ap-
proach, have been considered by relatively few courts. One of the first
courts to discuss the standing issue in the context of a Title VII case was
the Third Circuit in the case of Hackett v. McGuire Brothers, Inc."5 The
district court had dismissed plaintiff's suit on standing grounds, reason-
ing that as a pensioner, plaintiff was not an 'employee' within the mean-
ing of Title VII.2" The Third Circuit reversed,1  stating:

The national public policy reflected both in Title VII of the Civil
Rights Act of 1964 and in § 1981 may not be frustrated by the develop-
ment of overly technical judicial doctrines of standing or election of rem-
edies. If the plaintiff is sufficiently aggrieved so that he claims enough
injury in fact to present a genuine case or controversy in the Article III
sense, then he should have standing to sue in his own right and as a class
representative.21

The standing issue, seemingly settled in favor of the broad view articu-
lated in Hackett, was resurrected by the Supreme Court's articulation of
the 'same interest/same injury' test in Rodriguez. The Court quoted
Schlesinger v. Reservists Committee to Stop the War21

9 to support its
holding that "a class representative must be part of the class and 'possess
the same interest and suffer the same injury' as the class members. "220

The quoted phrase dealt with a party's standing to sue as the class repre-
sentative, as opposed to his compliance with requirements of rule 23. Fol-
lowing its citation to Schlesinger, the Court cited five other Supreme
Court cases dealing with the standing doctrine.12' Because the Court in
Rodriguez chose to weave this standing concept into its discussion of rule
23, several of the courts that have considered the issue since Rodriguez

214. Warth v. Seldin, 422 U.S. 490, 502 (1975).
215. 445 F.2d 442 (3d Cir. 1971).
216. Id. at 445.
217. Id. at 447.
218. Id. at 446-47. Accord Senter v. General Motors Corp., 532 F.2d 511, 517 (6th Cir.

1976), cert. denied, 429 U.S. 870 (1976); Rosen v. Public Serv. Elec. & Gas Co., 477 F.2d 90,
94 (3d Cir. 1973).

219. 418 U.S. 208 (1974).
220. Rodriguez, 431 U.S. at 403 (quoting Schlesinger, 418 U.S. at 216).
221. 431 U.S. at 403 (citing Kremens v. Bartley, 431 U.S. 119, 131 n.12 (1977); Sosna v.

Iowa, 419 U.S. 393, 403 (1975); Rosario v. Rockefeller, 410 U.S. 752, 759 n.9 (1973); Hall v.
Beals, 396 U.S. 45, 49 (1969); Bailey v. Patterson, 369 U.S. 31, 32-33 (1962)).
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have viewed standing and the rule 23 requirements of commonality, typi-
cality, and adequacy as being intertwined or overlapping.2 22

In the second class certification decision at the district court level in
Vuyanich v. Republic National Bank,22

3 the court treated standing and
rule 23 issues as being analytically separate.2 2' According to the view ex-
pressed in Vuyanich, standing is a threshold inquiry as to "whether the
named plaintiff alleges a sufficiently personal stake in the litigation's out-
come to permit his invocation of the court's power."12 5 If the plaintiff has
suffered any injury at the hands of the defendant, then the threshold in-
quiry is satisfied and the scope of the class is determined solely with ref-
erence to rule 23.226 The district court said:

The court ought not to address the class question in the context of
Article III 'standing.' That approach deemphasizes congressional purpose
and freights analysis with an introspective concern of impact on the
courts and with the full range of forces articulated, and unspoken, that
open and close judicial doors .... Pointedly, the vitality of across-the-
board suits ought not to be decided in the milieu of prudential limita-
tion. Instead it ought to be decided in the context of congressional objec-
tive .. ",2.

On appeal, after a decision on the merits, the Fifth Circuit rejected the
notion that the allegation of 'any injury' by a Title VII plaintiff was suffi-
cient to meet standing requirements even when he had suffered neither
real nor threatened injury.22 In its opinion, the Fifth Circuit relied on the
case of Blum v. Yaretsky, 22 in which the Supreme Court rejected the

222. See Gray v. Walgreen Co., 33 Fair Empl. Prac. Cas. (BNA) 835 (N.D. In. 1983);
Fields v. Village of Skokie, 502 F. Supp. 456, 460 (N.D. Ill. 1980); McCarther v. Camelot
Inn, 513 F. Supp. 343, 347 n.6. (E.D. Ark. 1980). See also Mixon v. Gray Drug Stores, Inc.,
81 F.R.D. 413, 415 (N.D. Ohio 1978). Cf. Harriss v. Pan Am. World Airways, Inc., 74 F.R.D.
24 (N.D. Cal. 1977), in which the court stated that-

[clases involving 'standing' issues are to be distinguished inasmuch as they do not
involve the central issue raised by Rule 23, whether a plaintiff may be treated as
being sufficiently representative so that the resulting benefits of judicial economy
and efficiency outweigh whatever risks arise to absent members of the class whose
rights are being adjudicated.

Id. at 39 n.10.
223. 82 F.R.D. 420 (N.D. Tex. 1979).
224. Id. at 426.
225. Id.
226. Accord Webster v. Special School Dist. No. 1, 35 Fair EmpL Prac. Cas. (BNA) 199,

202 (D. Minn. 1984); Jackson v. Ft. Worth Nat'l Bank, 33 Fair Empl. Prac. Cas. (BNA)
1317, 1321 (N.D. Tex. 1983).

227. 82 F.R.D. at 430.
228. Vuyanich v. Republic Nat'l Bank, 723 F.2d 1195, 1200 (5th Cir.), cert. denied, 53

U.S.L.W. 3408 (U.S. Dec. 3, 1984) (No. 84-570).
229. 723 F.2d at 1200 (quoting Blum, 457 U.S. 991 (1982)).
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notion that a named plaintiff asserting an injury at the hands of a defen-
dant thereby acquires constitutional standing to litigate all claims deriv-
ing from the same statutory authority on behalf of the class he purports
to represent., 0 In Blum, plaintiffs represented a class of Medicaid pa-
tients subjected to or threatened with transfer or discharge from medical
care facilities. Plaintiffs challenged transfer decisions made by a utiliza-
tion review committee, regardless of whether such decisions related to
recommended transfers from a higher to a lower level of care or vice
versa. The Supreme Court held that plaintiffs had standing to challenge
facility-initiated discharges and transfers to lower levels, but that they
did not have standing to challenge transfers to higher levels. The Court
stated:

It is not enough that the conduct of which the plaintiff complains will
injure someone. The complaining party must also show that he is within
the class of persons who will be concretely affected. Nor does a plaintiff
who has been subject to injurious conduct of one kind possess by virtue
of that injury the necessary stake in litigating conduct of another kind,
although similar, to which he has not been subject.'

Applying Blum, the Fifth Circuit held, in effect, that the scope of a
Title VII plaintiff's 'injury' was to be defined in terms of the employment
practice which was the source of the injury. Since plaintiffs in Vuyanich
had not suffered injury from many of the challenged employment prac-
tices, the court determined they did not have standing to complain of
those practices. In so deciding, the Fifth Circuit brought Title VII stand-
ing analysis into line with the dominant analysis of the relationship be-
tween Title VII and rule 23. By rejecting the 'across-the-board' approach,
the courts already had determined that class-based discrimination was
not necessarily monolithic in nature. Completing the circle, the Fifth Cir-
cuit now has concluded that an injury allegedly suffered by a plaintiff as a
result of the employer's hiring or termination practices does not necessa-
rily bring into controversy the employer's other employment practices.

IV. CONCLUSION

In the fifteen years since the Fifth Circuit's decision in Johnson, the
courts have moved from a defendant-oriented focus to a plaintiff-oriented
focus. The courts in the 1980's, in contrast to the early years of Title VII
class action litigation, are determined not to permit their concern with
remedying discriminatory employment practices to override completely
the question of whether the named plaintiff's claim is the proper vehicle

230. 457 U.S. at 999.
231. Id.

19851



938 MERCER LAW REVIEW [Vol. 36

for a class action seeking to accomplish that purpose. Recognizing that a
proper class certification decision can have an impact not only upon the
rights of the defendant but also upon the rights of absent class members,
courts have evidenced a renewed appreciation for concepts of class mem-
bership, manageability, and standing. Shorthand analytical tools are no
longer acceptable in the class certification process, nor will the courts
blithely assume that all class-based discrimination is of a kind. Instead,
the Supreme Court has mandated an approach to class certification that
calls for the class, if any, to be framed around and with reference to the
claims of the individual named plaintiffs, so that the claims of the class
are 'fairly encompassed' by the named plaintiff's claims. In this way, the
Supreme Court and the lower courts following its lead have accomplished
the objective of accommodating the substantive policies of Title VII to
the jurisprudential concern for manageability and judicial economy. The
plaintiff, once irrelevant, now has become the focal point of the class cer-
tification process.


