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L INTRODUCTION

Employers have long utilized performance appraisals for a variety of
purposes. Evaluations are used to make decisions with respect to promo-
tion, retention, compensation, and other purposes. When used as a basis
for any of these employment actions, performance appraisals become sub-
ject to courtroom challenge under the federal laws prohibiting employ-
ment discrimination and burgeoning state law claims such as wrongful
discharge. Performance evaluations that discriminate on the basis of race,
color, sex, religion, national origin, or age subject the employer who
utilizes them to liability.' Similar exposure can occur from failure to meet
the challenges of a wrongful discharge action with a sound documentation
of job performance.

2
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1. Title VII of the Civil Rights Act of 1964 (Title VII) (codified as amended at 42 U.S.C.

§§ 2000e to 2000e-17 (1982)) prohibits discrimination on the basis of race, color, religion,
sex, or national origin. The Age Discrimination in Employment Act (ADEA) (codified as
amended at 29 U.S.C. §§ 621-634 (1982)) prohibits discrimination on the basis of age with
respect to individuals between the ages of 40 and 70 in the private sector and from 40 up in
the public sector.

The focus of this Article is on Title VII, since it is the seminal federal legislation banning
employment discrimination. The ADEA, however, is not overlooked, especially in view of
the rising number of termination cases and its importance in many of those actions.

2. See Washington Welfare Ass'n v. Poindexter, 116 L.R.R.M. (BNA) 3438 (D.C. Ct.
App. 1984). This Article will focus on employment discrimination cases, but many of the
principles are transferable to the wrongful discharge area.
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Litigation challenging allegedly discriminatory performance appraisals
has generated a considerable amount of research and analysis by the aca-
demic, consulting, and legal professions.3 Against this background of
scholarly writing, a recent newspaper article called needed attention to
the practical impact of the performance evaluation on the average Ameri-
can worker.4 The article focussed on the decision of an employer to effect
a large reduction in force in part by a performance appraisal system
under which employees would be rated not only by supervisors, but also
by their peers in the workplace. The company spokesperson stressed an
attempt to be 'fair' in utilizing the supervisory and peer evaluations."

'Fairness,' indeed, may be the key to the success of performance evalu-
ations in the 1980's. It is difficult to generalize beyond a qualified state-
ment that in cases involving challenges to performance appraisals, courts
ultimately tend to decide whether the circumstances demonstrate that
the operation and application of the challenged practice was fair to the
challenger. It is true, however, that many factors play a role in this ulti-
mate determination and that somewhat more specific generalizations may
be drawn with respect to these factors.

The more readily identifiable and important of these factors are the
subject of this Article. Drawing from cases decided since 1980, we attempt
to define and analyze the elements that appear to play significant roles in
the outcome of the cases. Finally, we attempt to predict the litigation
future of performance appraisals in the employment setting.

Many of the factors affecting the success of a challenge to performance

3. See generally Ashe, How Do Your Performance Appraisals Perform?, 7 EEO TODAY

216 (1980); Bartholet, Application of Title VII to Jobs in High Places, 95 HAv. L. Ray. 947
(1982); Basnight & Wolkinson, Evaluating Managerial Performance: Is Your Appraisal
System Legal? 3 EmpLovuR RzL. L.J. 240 (1977); Bernardin, Beatty & Jensen, The New Uni-

form Guidelines on Employee Selection Procedures in the Context of University Personnel
Decisions, 33 PERsoNNRL PsYcHoLOGY 301 (1980); DeNisi & Stevens, Profiles of Perform-
ance, Performance Evaluations, and Personnel Decisions, 24 AcAD. OF MGMT. J. 592 (1981);
Feild & Holley, The Relationship of Performance Appraisal System Characteristics to Ver-
dicts in Selected Employment Discrimination Cases, 25 AcAD. OF MGTr. J. 392 (1982); Feild
& Thompson, Study of Court Decisions in Cases Involving Employee Performance Ap-
praisal Systems, DALY LABOR Rzn. (BNA) No. 248, at E-1 (December 26, 1984); Kandel,
Performance Evaluation and EEO, 6 EmPLOYEE RxL. L.J. 476 (1980); Kleiman & Durham,
Performance Appraisal, Promotion and the Courts: A Critical Review, 34 EssosNbmx PsY-
CHOLOGY 103 (1981); Landy & Farr, Performance Rating, 87 PSYCHOLOGICAL BuLL. 72 (1980);
Schuster & Miller, Performance Evaluations as Evidence in ADEA Cases, 6 EMPLOYE REL.
L.J. 561 (1981); Stacy, Subjective Criteria in Employment Decisions Under Title VII, 10
GA. L REv. 737 (1976); Waintroob, The Developing Law of Equal Employment Opportunity
at the White Collar and Professional Level, 21 WM. & MARY L. Ray. 45 (1979). This is a
representative, though far from exhaustive, listing of recent articles dealing with perform-
ance appraisals.

4. Atlanta Constitution, Aug. 1, 1984, at D1.
5. Id.
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evaluations are easily identified. Emerging from the cases as most impor-
tant are the degree of formality that characterizes the particular perform-
ance evaluation system," the degree of subjectivity the system entails,7

the challenge to a performance evaluation as part of a broader decision-
making process, s the level of the position involved,' and the use of the
performance rating in the reduction-in-force or termination situation. 10

I. FACTORS AFFECTING THE SUCCESS OF PERFORMANCE APPRAISALS IN

COURT

A. Degree of Formality of Evaluation

Perhaps the most recurring conclusion that may be drawn from recent
litigation is that courts have little trouble striking down the informal, un-
written type of performance evaluation which has an adverse impact on a
protected group. Since the Fifth Circuit paved the way in 1972 in Rowe v.
General Motors Corp." by condemning vague and subjective criteria,
courts have generally taken a strict approach to informal and subjective
evaluation systems that have a demonstrated adverse impact on a pro-
tected group."2

6. See infra Part I, A.
7. Discussed infra Part II. B.
8. Discussed infra Part II. B.
9. Discussed infra Part II. C.

10. Discussed infra Part II. D.
11. 457 F.2d 348 (5th Cir. 1972). In that very influential and oft-cited case, the court

found that the statistical disparity in the number of blacks promoted or transferred at the
General Motors Lakewood facility (near Atlanta) resulted from a system whereby the deci-
sions in question had been made solely by white supervisors on the basis of subjectively
determined "ability, merit, and capacity." Id. at 353. For a discussion of the Rowe decision,
see generally Basnight & Wolkinson, supra note 3, at 247-48- Stacy, supra note 3, at 738-39.
The court in Rowe identified five main defects in the promotion/transfer process which typ-
ify many unsuccessful performance evaluation systems:

(i) The foreman's recommendation is the indispensable single most important fac-
tor in the promotion process.
(ii) Foremen are given no written instructions pertaining to the qualifications nec-
essary for promotion. (They are given nothing in writing telling them what to look
for in making their recommendations).
(iii) Those standards which were determined to be controlling are vague and
subjective.
(iv) Hourly employees are not notified of promotion opportunities nor are they
notified of the qualifications necessary to get jobs.
(v) There are no safeguards in the procedure designed to avert discriminatory
practices.

457 F.2d at 358-59 (footnotes omitted).
12. See generally Bartholet, supra note 3, at 952-54.
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A recent Second Circuit case, Grant v. Bethlehem Steel Corp.,'3 illus-
trates this critical scrutiny. In Grant, plaintiffs challenged the system for
selecting foremen to supervise ironworkers engaged in constructing steel
frameworks for bridges and buildings that relied on a supervisor's subjec-
tive evaluation of a candidate's ability to promote safety and productive
work. Because there were no readily identifiable objective criteria for
measuring these abilities, the court held that the employer had failed to
demonstrate the business necessity of the subjective evaluation pro-
cedure. 4

Despite cases such as Rowe and Grant, many employers continue to
utilize informal evaluations, and successful challenges continue to be
made. In Harrison v. Lewis,15 the government agency's selection and pro-
motion procedures, which included the use of oral supervisory evalua-
tions, were found to have an unjustified disparate impact on blacks. Not
only did the court order defendant to discontinue the unguided use of
informal, oral performance appraisals, it directed that the entire selection
process be formally 'validated."' Although pointing out that oral evalua-
tions are not per se illegal, the court in Harrison stated that "they must
occur in the context of concrete guidelines known to both parties.' 7 The
selecting official must memorialize the evaluation conversation and make

13. 635 F.2d 1007 (2d Cir. 1980), cert. denied, 452 U.S. 940 (1981). See Bartholet, supra
note 3, at 953-54, which discusses Grant.

14. 635 F.2d at 1018-19. Grant illustrates an application of the disparate impact test
articulated by the Supreme Court in Griggs v. Duke Power Co., 401 U.S. 424 (1971). In
Griggs, the Court held that employment practices having a disparate impact on a protected
group are unlawful unless the employer can show that the practices are job-related and
justified by 'business necessity.' While intent is irrelevant under the disparate impact test, it
is the focus of the disparate treatment test, which holds that differential treatment of a
qualified member of a protected group justifies an inference of intentional discrimination.
The employer rebuts this inference by articulating a legitimate, nondiscriminatory reason
for its action. If the employer does so, then the plaintiff must prove that the reason articu-
lated is a pretext for discrimination. See Texas Dep't of Community Affairs v. Burdine, 450
U.S. 248 (1981).

Although the courts have generally applied the disparate impact test to informal and sub-
jective evaluation systems in which the jobs involved are lower level positions, many courts
exhibit a tendency to be more lenient with respect to subjective factors when higher level
jobs are involved. See infra notes 68-99 and accompanying text. Contributing to the confu-
sion over the proper standard to be utilized, some courts now hold that disparate impact
analysis is not appropriately applied to test the validity of vague and subjective selection
practices. See infra note 74.

15. 559 F. Supp. 943 (D.D.C. 1983).
16. Id. at 953-54. 'Validation' is a term of art in industrial psychology which describes

the formal process of demonstrating that success or failure on the selection device is affirma-
tively related to success or failure on the job.

17. Id. at 950.
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it part of the selection record."'
Going even further, the court observed that because written evaluations

are easier to control for improper content and more readily reviewed, they
are preferred.1' It, therefore, required that concrete reasons exist for any
use of oral evaluations that make written evaluation demonstrably infer-
ior in the circumnstances,'2 an exceptionally difficult burden to meet.

A somewhat unusual, albeit unsuccessful, defense to the use of an infor-
mal evaluation to make a discharge decision was asserted in Martinez v.
El Paso County. 1 In Martinez, a male clerical worker was fired because
he allegedly lacked adequate typing skills. The court had little difficulty
finding that plaintiff had established that this reason was a pretext for
sex discrimination, since a clearly inferior female typist was retained. The
decisionmaker had little empirical evidence of plaintiff's allegedly poor
typing in that he neither gave plaintiff a test nor conferred with plaintiff's
supervisor.22 Defendant's argument that the lack of formal evaluation
could not be evidence of discrimination because all employees were evalu-
ated in this same manner was held "patently ridiculous.28 The ready
mechanism for discrimination provided by standardless evaluations was
obviously not cured by an across-the-board application.2'

Two cases decided in favor of defendants demonstrate, however, that
informal evaluations are not per se illegal, and no violation will be found
absent a showing of adverse impact or some evidence of improper motiva-
tion. In Johnson v. Michigan State University,"5 the unsuccessful plain-
tiff claimed she had been denied promotion and tenure because of her
race and sex and emphasized the lack of an annual, formal evaluation,
which would presumably have informed her of her alleged lack of pro-
gress." This type of evaluation was required by the faculty handbook.2 7

In the absence of any other evidence of illegal motivation or adverse
impact, the court in Johnson accepted the argument rejected by the court
in Martinez, that is, that the failure to conduct a formal review was not

18. Id.
19. Id.
20. The court's creation of such a strong presumption in favor of written evaluations

may have been partially based on, but was not required by, applicable legislation and regu-
lations that required the defendant to "create and use a valid and objective performance
appraisal system." Id. at 950 n.7 (construing 5 U.S.C. § 4302 (1976 & Supp. 1978)).

21. 710 F.2d 1102 (5th Cir. 1983).
22. Id. at 1104.
23. Id. at 1104 n.2.
24. Id.
25. 547 F. Supp. 429 (W.D. Mich. 1982), aff'd without opinion, 723 F.2d 909 (6th Cir.

1983).
26. 547 F. Supp. at 434.
27. Id. at 436.
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indicative of discrimination, since no one was so evaluated during the rel-
evant period.28 The court found no improper motive in the department
chairman's belief that day-to-day, informal contacts with the faculty
members and faculty meetings provided effective communication and a
reasoned basis for evaluation.2

Similarly, in Grano v. Department of Development," the Sixth Circuit
gave great deference to a supervisor's informal and subjective evaluation
of plaintiff's work performance and qualifications for a new position when
the lower court had found no evidence of discrimination in the evaluation
process. Even though plaintiff established a prima facie case and the dis-
trict court found her qualifications similar to those of the person hired,
the court declined to question defendant's informal determination that
the male's credentials were superior.31

Thus, the lack of a formal, written evaluation procedure will greatly aid
a plaintiff who can also point to evidence of adverse impact or improper
discriminatory motive. Since Rowe, courts have recognized that such a
'system' of evaluation provides a mechanism for discrimination. Informal-
ity alone, however, does not equate to a violation, and courts require
some corroborative evidence of discrimination before they will find a
violation.

B. Subjective Evaluation Systems Challenged as Part of Subjective
Promotion Process

Promotion and other selection decisions are usually made on the basis
of a number of factors in addition to performance evaluations, including
such data as experience, test examination scores, interviews, seniority,
training, and education. Consequently, the challenge is frequently to the
selection system as a whole, leaving to defendants the task of justifying
the various aspects of the process if adverse impact can be shown.

In practice, if disparate impact is established in a challenge to an exces-
sively subjective promotion process, the plaintiff usually wins, because
employers seldom attempt to meet the difficult burden of proving its job-
relatedness required by Griggs v. Duke Power Co.3 2 This is for good rea-

28. Id. at 437.
29. Id. at 441-42. Undoubtedly, the academic setting played a role in the court's decision

in Johnson. See infra notes 70-78 and accompanying text.
30. 699 F.2d 836 (6th Cir. 1983).
31. Id. at 837.
32. 401 U.S. 424 (1971). The Sixth Circuit took a similar approach in a recent case,

indicating that the outcome in a case challenging subjective evaluation procedures is heavily
dependent on whether the disparate impact or disparate treatment model is used to analyze
the case. See Grubb v. W.A. Foote Memorial Hosp., 741 F.2d 1468 (6th Cir. 1984). Grubb
was employed as laundry manager at Mercy Hospital and ran the laundry with the assis-
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son, because few courts could be convinced that avoidably subjective
practices are "necessary to the safe and efficient operation of the
business."

3
3

Thus, a finding of a statistical disparity in the personnel decisionmak-
ing of an employer who utilizes a subjective selection process character-
ized by overly subjective, even if written, evaluations, normally leads to a
plaintiff's victory. For example, in Johnson v. Uncle Ben's, Inc., s4 the
court, in remanding for proper consideration of the statistical evidence,
pointed out the trial court's erroneous approval of the part of the promo-
tion system in question based on the use of subjective supervisory evalua-
tions. The court found that the system substantially embodied the mech-
anisms invalidated in Rowe55 The court in Johnson held that the
presence of such a system and a finding of a statistical disparity required

tance of a female supervisor. Defendant acquired Mercy Hospital and eventually decided to
eliminate Grubb's position, and to retain the female supervisor.

The court of appeals reversed the trial court's judgment for plaintiff, finding that the
lower court made too much of the subjective nature of the criteria used by defendant in
deciding which position to eliminate; in other words, a determination that the female super-
visor's experience in direct supervision was needed more than Grubb's overall management
experience. Although finding that the criteria were not wholly subjective, the court held that
"subjectivity of evaluation is not a per se indicator of discrimination." Id. at 1494.

The Sixth Circuit distinguished Rowe on the basis that it dealt with allegations of dispa-
rate impact on minorities by a facially neutral policy, rather than with allegations of dispa-
rate treatment due to intentional discrimination. The court stated:

Although subjective evaluations may give greater leeway to personal bias, they do
not have the importance in disparate treatment cases (like this one) that they
have in disparate impact cases where subjectivity can provide the crucial link be-
tween employment statistics unfavorable to minorities and a showing that those
statistics reflect unlawful discrimination.

Id. at 1495 n.12 (citation omitted).
Thus, proven subjectivity in evaluations often will be regarded as the facilitator of dis-

crimination when adverse impact is alleged and shown. But see infra note 79, discussing
recent cases finding the disparate impact model inappropriate to test allegations of discrimi-
nation by virtue of subjective evaluation procedures.

33. Robinson v. Lorillard Corp., 444 F.2d 791, 798 (4th Cir.), cert. dismissed, 404 U.S:
1006 (1971). Because of the importance of showing a significant adverse impact, the cases
often involve battles over the proper use and analysis of statistics. Thus, in Gilbert v. City
of Little Rock, 722 F.2d 1390 (8th Cir. 1983), cert. denied, 104 S. Ct. 2347 (1984), in a
challenge to a promotion system based on exam scores, interviews, performance appraisals
and ratings, and seniority, the court held that the analysis should focus on the interrelation-
ship of the composite parts of the system. 722 F.2d at 1397. The court found it was not
sufficient to compare the average scores of whites and blacks on the subparts of the process.
Rather, the correlation between blacks' scores on the various parts had to be examined. A
low correlation, in other words, blacks scoring high on the exam but not scoring as relatively
high on certain parts, would indicate that these components operate in a racially-disparate
manner. Id. at 1398.

34. 628 F.2d 419 (5th Cir. 1980).
35. Id. at 426 (citing Rowe, 457 F.2d at 358-59).
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a finding of a violation,"' thereby creating a seemingly irrebuttable pre-
sumption of discrimination when these two factors coalesce.

In Fisher v. Proctor & Gamble Manufacturing Co., 7 however, the Fifth
Circuit provided some relief for employers from the apparent weight of
this presumption. In Fisher, promotion to the most critical nonmanage-
ment positions and all management positions was made pursuant to a
selection procedure referred to as a "total assessment process."38 The pro-
cedure was designed to gather extensive evidence regarding an applicant's
job-related abilities. A main feature of the system was the manager's
completion of a form describing the bidder's job performance, an inter-
view, and subsequent rating of the employee .3

The analysis showed statistically significant disparities in the numbers
of blacks and whites in the management and upper level nonmanagement
positions. The company argued this resulted not from discrimination, but
from a relative lack of qualifications.4 0 The court held that a prima facie
case of disparate impact can be shown without evidence of qualifications
when the inference is supported by a 'compelling level' of minority under-
representation in a sizeable work force.4 1 If this is shown, the burden of
proof is on the employer to show lack of qualifications. "

The court in Fisher took time to criticize specifically the more subjec-
tive aspects of the 'total assessment process.' The court found especially
objectionable the evaluations of such factors as 'desire to do the work
well,' 'working well with others,' and 'learning the work."3 Such vague
trait factors invite findings of discrimination when they are accompanied
by adverse impact."

Without a statistical showing of adverse impact, however, a subjective
evaluation component of a subjective promotion process will not result in
a finding that systemic employment discrimination has occurred. A recent
Fifth Circuit case bears out this truth. In Page v. United States Indus-

36. Id. at 426-27.
37. 613 F.2d 527 (5th Cir. 1980), cert. denied, 449 U.S. 1115 (1981).
38. 613 F.2d at 536.
39. Id. at 536-37.
40. Id. at 543.
41. Id. at 544.
42. Id.
43. Id. at 545. In Carroll v. Sears, Roebuck & Co., 708 F.2d 183 (5th Cir. 1983), the court

reached the same result as in Fisher, but did so by means of a disparate treatment analysis.
The appropriate analysis for claims of discrimination by virtue of a subjective selection sys-
tem is a subject of dispute. See infra note 79.

44. See Feild & Holley, supra note 3, at 400-01. This study of cases found that the use of
trait-oriented appraisals, measuring such qualities as attitude and leadership, as opposed to
behavior-oriented evaluations, generally resulted in decisions in favor of the plaintiff. Re-
cent research updating this initial study confirmed this conclusion. See Feid & Thompson,
supra note 3, at E-2.
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tries, Inc.,"5 black and Mexican-American production and maintenance
workers at defendant's steel fabrication plant challenged the promotion
system. Within each job classification were three levels of skill and expe-
rience. Most employees were hired into the entry level position of helper.
An employee's ability to acquire the skills necessary for promotion de-
pended on an assignment as helper to a craftsman. It in turn depended
on the foreman's evaluation of the employee's ability to perform new
tasks, which was based on the foreman's own prior experience and his
observation of the employee.46 The collective bargaining agreement con-
tained more specific guidelines on the qualifications required for promo-
tion into higher level job classifications.' 7

Plaintiffs in Page failed to make a statistical showing of adverse im-
pact. The court found that plaintiffs' statistical evidence failed to show a
'marked disproportion' in the number of minority employees in defen-
dant's lower level positions as compared with the number in the higher
level classifications.' 8 Nor would the court accept the argument that evi-
dence of subjective and. standardless decisionmaking alone showed suffi-
cient discriminatory intent to establish a prima facie case of disparate
treatment."

Although the court in Page made some attempt to distinguish Rowe"
and Boykin v. Georgia Pacific Corp.,1 a case which also involved a sub-
jective selection procedure, by pointing out that the system in Page had
at least some objective features," the primary distinguishing factor was
the statistical showing found sufficient in Rowe and Boykin, but lacking
in Page. Nevertheless, it can be concluded that the more objective factors
found present in a promotion system, the more significant the statistical
disparity the court is likely to require in order to find that a 'prima facie
case has been made.

In a few cases, specific aspects of the performance evaluation process
itself have been challenged. Fadhl v. Police Department53 concerned a

45. 726 F.2d 1038 (5th Cir. 1984). Page is also indicative of the Fifth Circuit's growing
tendency to allow use of either disparate impact or disparate treatment analysis to analyze
the evidence challenging promotional systems based on subjective criteria. See infra note
79.

46. 726 F.2d at 1042-43.
47. Id. at 1043.
48. Id. at 1054.
49. Id. at 1053.
50. Id. at 1054 (citing Rowe, 457 F.2d at 358-59).
51. 726 F.2d at 1053 (citing Boykin, 706 F.2d 1384, 1390 (5th Cir. 1983), cert. denied,

104 S. Ct. 999 (1984)).
52. 726 F.2d at 1053, 1054.
53. 553 F. Supp. 38 (N.D. Cal. 1982), rev'd on other grounds, 741 F.2d 1163 (9th Cir.

1984).
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job requirement of the completion of a fourteen-week 'Field Training
Program' for police officers, involving intensive evaluation of the individ-
ual's performance. A female officer who was terminated due to allegedly
unsatisfactory performance in the program successfully challenged her
termination. The court found that the guidelines on which the evalua-
tions were based were too subjective, facilitating numerical grades that
were often inconsistent with the evaluator's narrative description of the
performance .'

The evidence showed that the raters applied the guidelines less favora-
bly to plaintiff than to the males, who often received scores higher than
those called for in the guidelines." Nor was there any effective mecha-
nism for screening out biased evaluators 6 This, together with statistical
evidence of a higher separation rate for females in the department, led to
a finding of unlawful discrimination."7

Finally, the lack of independent eValuations by the raters led to a suc-
cessful challenge to the performance appraisal in Loiseau v. Department
of Human Resources." At issue in Loiseau was a device known as a 'Pro-
motional Merit Rating' or 'PMR,' which the promotion candidate's imme-
diate supervisor completed after the application had been submitted. 9

The employee was evaluated on a number of factors, including knowledge
of agency policies and procedures, supervisory ability, managerial ability,
problem-solving ability, and emotional stability. 0 After completion by
the applicant's supervisor, the PMR was filled out by another individual
familiar with the duties of the position sought. Three PMRs were com-
pleted on plaintiff.6 Because only one form was used, the second and
third raters could see the first rater's evaluation. In plaintiff's case, all
three ratings were identical.2

In these circumstances, the court found that the rating was not an ob-
jective measure of the applicant's ability. The lack of an independent rat-
ing by the second evaluator virtually nullified any incremental objectivity
in the process." This finding was extremely important, because the show-
ing of a lack of an objective evaluation plus a statistical disparity in pro-
motions led to a prima facie showing of discrimination." Since the rating

54. 553 F. Supp. at 40.
55. Id. at 40-41.
56. Id. at 43.
57. Id. at 41.
58. 567 F. Supp. 1211 (D. Or. 1983).
59. Id. at 1213.
60. Id. at 1215.
61. Id.
62. Id.
63. Id. at 1215-16.
64. Id. at 1214.
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system had not been validated or otherwise shown to be, job-related,"
plaintiff's victory was sealed."

Recent cases bear out the Fifth Circuit's warning in Rowe that subjec-
tive evaluation procedures will be viewed with skepticisms 7 When plain-
tiff can make a sufficient statistical showing, a finding of subjectivity in
the evaluation or another component of the selection process will result in
the finding of a violation. Moreover, subjective components of the evalua-
tion system itself are likely to result in judgments against defendants.

C. Performance Evaluations in the Selection of Employees for Upper
Level Positions

Courts have demonstrated a marked increase in tolerance for subjectiv-
ity in performance evaluations when the position involved is a 'upper
level' job, those characterized by high pay or status, or significant social
or political power." Many commentators have observed this tendency
and analyzed it in terms of justification, standards applied, and impact on
the employment relationship."9 This tendency has continued in cases de-
cided in the 1980's.

An illustrative, albeit somewhat extreme, example of judicial tolerance
for subjectivity in selection for high level jobs is Zahorik v. Cornell Uni-
versity, 0 involving a challenge by four female professors to defendant's
denial of their bids for tenure. More specifically, the Second Circuit's de-
cision in Zahorik illustrates the 'hands-off' tendency of courts in cases

65. Id. at 1214-15.
66. The court also found that plaintiff had shown a violation under a disparate treat-

ment analysis as well, relying substantially on the lack of independent ratings and the fact
that this resulted in identical ratings, known by the raters to be so low as to disqualify
plaintiff from promotion. Id. at 1218-20.

67. 457 F.2d at 359.
68. This is the definition utilized by Professor Bartholet. See Bartholet, supra note 3, at

948. She argues that the courts have tended to apply, without sufficient justification, more
relaxed standards to selection systems involving middle and upper management, profes-
sional, and other positions requiring advanced educational degrees, all of which Bartholet
terms "upper level positions." Id. at 948 n.2.

69. See, e.g., Bartholet, supra note 3. Bartholet documents the development and appli-
cation of a differential standard and argues that such a differential is elitist and that tradi-
tional Title VII standards should apply, and, with some creativity, can be applied to upper
level selection systems. See, e:g., Waintroob, supra note 3. Waintroob also analyzes what is
referred to as the courts' 'sliding scale' approach to employment practices. She finds that as
the difficulty and status of the job increases, the greater the evidence required to find a
violation of Title VII. She argues that courts have tended to judge employment practices at
the white collar and professional level by a standard of procedural fairness. See also B.
ScHLi & P. GROSSMAN, EMPLOYMENT DISCRIMINATION LAw 199-201 (2d ed. 1983).

70. 729 F.2d 85 (2d Cir. 1984).
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involving academic institutions. 1 Ironically, the Second Circuit itself has
sharply criticized this 'anti-interventionist' policy for academia 72 but the
doctrine persists in that court as well as others.73 Thus, in Zahorik, the
Second Circuit took time to detail several factors differentiating tenure
decisions in an academic setting from employment decisions in general,
including the often lifetime nature of the commitment, the frequently
noncompetitive nature of the decision, the ordinarily decentralized nature
of the determination, the extensive number of factors involved, and the
great degree of potential disagreement surrounding tenure decisions. 74

As might be expected from the court's admitted reluctance to review
the merits of a university's tenure decisions,75 the court rejected plain-
tiffs' arguments, including their contention that the tenure process had
an illegal disparate impact on women because it was highly subjective and
therefore susceptible to bias. The court summarily rejected plaintiffs'
claims because they were not supported by evidence that the selection
process resulted in the "requisite discriminatory impact and because the
criteria and procedures utilized by Cornell are legitimately related to the
position of tenured professor.""

The court's finding that the selection criteria were lawful exemplifies
the extent to which courts defer in the academic employer setting. A
showing of job-relatedness normally requires at least a job analysis, or an
examination of the actual tasks involved in the job at issue; an evaluation
and rating scheme designed to predict the ability to perform those tasks;
and validation, a demonstration that a high rating correlates with success
on the job. 7 The court, however, was satisfied with a much less rigorous
showing:

Accomplishments and skills in scholarship and teaching are obviously
relevant to employment in tenured professorships. A decentralized deci-
sion-making structure founded largely on peer judgment is based on gen-
erations of almost universal tradition stemming from considerations as to
the stake of an academic department in such decisions and its superior
knowledge of the academic field and the work of the individual candi-
date. It would be a most radical interpretation of Title VII for a court to
enjoin use of an historically settled process and plainly relevant criteria

71. See Bartholet, supra note 3, at 961 n.39.
72. See Powell v. Syracuse Univ., 580 F.2d 1150, 1153 (2d Cir.), cert. denied, 439 U.S.

984 (1978). See also Jepsen v. Board of Regents, 610 F.2d 1379, 1383 (5th Cir. 1980).
73. Bartholet, supra note 3, at 961 n.42 (citing Yurko, Judicial Recognition of Academic

Collective Interests: A New Approach to Faculty Title VII Litigation, 60 B.U.L. Rv. 473,
474, 482-83, 490-91, 495-99 (1980)).

74. 729 F.2d at 92-93.
75. Id. at 93.
76. Id. at 95-96.
77. Bartholet, supra note 3, at 951-52.

898 [Vol. 36



1985] PERFORMANCE EVALUATIONS 899

largely because they lead to decisions which are difficult for a court to
review.78

Outside the academic setting, somewhat more in depth analysis is usu-
ally found, although the cases have usually resulted in a denial of liabil-
ity. This is at least partially due to the fact that, in cases concerning up-
per level positions, the action is usually by an individual or small group of
persons rather than a class. This normally results in the use of a disparate
treatment, as opposed to a disparate impact, analysis, with the important
advantage to the employer that there is minimal risk that a strict busi-
ness necessity test will need to be met.79

Additionally, plaintiffs' potential 'for success in cases involving upper
level positions is minimized by the courts' tendency to require greater
evidence of pretext.s0 In Bell v. Bolger,5 ' the litigation focussed on the use

78. 729 F.2d at 96. Bartholet argues that such an analysis amounts to a grant of immu-
nity from Title VII scrutiny. See Bartholet, supra note 3, at 959.

79. Courts differ over whether disparate impact analysis is ever an appropriate way to
test the validity of subjective selection practices. The Fifth Circuit has generally rejected
such use of disparate impact analysis. See Carroll v. Sears, Roebuck & Co., 708 F.2d 183,
188 (5th Cir. 1983) (citing Pouncy v. Prudential Ins. Co., 668 F.2d 795, 800-01 (5th Cir.
1982)) (use of subjective criteria to evaluate employees for hiring and placement is not
within the category of facially-neutral practices to which disparate impact model applies).
The Fifth Circuit has not been entirely consistent in this area, however. See Page v. United
States Indus., 726 F.2d 1038, 1045-46 (5th Cir. 1984) (plaintiffs' claims of discrimination in
promotion and progression pursuant in part to alleged subjective evaluations held properly
analyzed under either model). The Fourth, Eighth, and Tenth Circuits have also held that
disparate impact analysis applies only to objective employee selection practices. EEOC v.
Federal Reserve Bank, 698 F.2d 633, 638-39 (4th Cir. 1983), rev'd on other grounds sub
nom., Cooper v. Federal Reserve Bank, 104 S. Ct. 2794 (1984); Harris v. Ford Motor Co., 651
F.2d 609, 611 (8th Cir. 1981); Mortensen v. Callaway, 672 F.2d 822, 824 (10th Cir. 1982).

Panels of the District of Columbia, Sixth, and Eleventh Circuits have taken the view that
disparate impact analysis is appropriately applied to subjective selection practices. Segar v.
Smith, 738 F.2d 1249, 35 FEP Cas. 31 (D.C. Cir. 1984), petition for cert. filed sub nom.
Meese v. Segar, 53 U.S.L.W. 3567 (U.S. Jan. 24, 1985) (No. 84-1200); Rowe v. Cleveland
Pneumatic Co., 690 F.2d 88, 93-95 (6th Cir. 1982); Griffin v. Carlin, 755 F.2d 1516 (11th Cir.
1985). The court in Segar held that when a plaintiff shows that the defendant's employment
practices result in adverse impact on a protected group, the burden is on the defendant to
specify the particular practice or practices causing the disparity and to prove job-related-
ness. 738 F.2d at 1269-71, 35 FEP Cas. at 44-45. The court in Segar found neither the fear
that few employers can meet this dual burden nor the risk that an employer will be forced
to justify the entire range of its employment practices sufficient to render disparate impact
analysis inapplicable. 738 F.2d at 1271, 35 FEP Cas. at 45.

The Eleventh Circuit adopted the Segar rationale in Griffin. Widespread adoption of the
holding in Segar in cases challenging subjective selection procedures may lead to the down-
fall of many such systems because of the difficulty in demonstrating that a subjective prac-
tice is a business necessity or job-related. Adherence to a disparate treatment model, on the
other hand, results in a required showing of pretext, placing a great burden on the plaintiff.

80. Waintroob, supra note 3, at 46-47.
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of rating forms to evaluate plaintiff's performance in an interview for the
position of labor relations assistant with the postal service. Each appli-
cant was interviewed by a five-member promotion committee which in-
cluded two blacks and one female.2 After the interviews, the committee
members individually scored each applicant from one to nine, and scores
were then added to get a total score.88 The three receiving the highest
scores were recommended; this group included two blacks, one of whom
was female, but not plaintiff. The one white in the three finalists received
the job."

As evidence of pretext, plaintiff stressed the subjectivity of the commit-
tee evaluation process. The form required ratings on subject matter
knowledge and also on such characteristics as appearance, oral expression
ability, and mental qualifications." The court acknowledged that the sub-
jectivity and reliability of selection procedures are relevant in a disparate
impact case and that subjective promotion procedures must be closely
scrutinized due to their susceptibility to discriminatory abuse."

The court, however, discounted the subjectivity factor, observing that
the committee members did not base their evaluations solely on the form,
but also on the interview and the applicant's personnel folder and appli-
cation. 7 The court found that plaintiff failed to prove that the subjective
nature of the form resulted in discrimination against him." Nor did the
other evidence suffice to show pretext- (a) the sample was too small to
enable any meaningful conclusions from the statistics; (b) the EEOC's
recommendation of a finding of discrimination nevertheless supported de-
fendant's argument of inferior qualifications; and (c) the destruction of
the committee members' notes was not deemed an indication of
discrimination.8

Bell demonstrates the courts' unwillingness to infer discrimination
from the mere existence of subjectivity in a selection process. Like the
necessary showing of a statistically significant disparity in a disparate im-
pact case, some evidence of improper motive must accompany the show-
ing of subjectivity to enable a finding of disparate treatment.

The most common analysis in cases involving upper level positions is
one that examines the overall procedure to determine whether, in spite of

81. 708 F.2d 1312 (8th Cir. 1983).
82. Id. at 1315 n.3.
83. Id. at 1315.
84. Id. at 1315-16 & n.6.
85. Id. at 1320.
86. Id. at 1319-20.
87. Id. at 1319.
88. Id.
89. Id. at 1320-21.
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some subjectivity, plaintiff can be found to have been treated fairly." In
Bauer v. Bailar," the court recognized that the supervisory positions in
question required abilities that could not be fully measured by objective
standards. At least, however, the relevant abilities were articulated in
guidelines with reasonable specificity. Moreover, the procedure ensured
that the judgment of no one individual would control.' This type of sys-
tem, although somewhat subjective, and perhaps inevitably so, was found
procedurally fair and not a pretext for discrimination.93

A recent district court decision provides valuable insight into future
litigation of the use of subjective evaluation procedures for upper level
positions. Black professionals and managers alleged discrimination in pay,
promotion, and performance evaluations in EEOC v. IBM Corp.' The
company utilized a numerical rating system by which a manager rated an
employee's effectiveness in carrying out his or her individual performance
plan. Ratings were assigned for each important area, in addition to an
overall score."'

The court found that although the IBM system was somewhat subjec-
tive, a totally objective system was impossible, and the IBM system
lacked mechanisms by which managers could readily discriminate against
employees. Safeguards included checks and balances on individual man-
agers by second line management supervision, individual manager train-
ing, appeal procedures, and other methods by which employees could ex-
press objections to the evaluation." The court was highly impressed with
IBM's system, observing that it is the "standard for its industry and for
private business nationwide, and it is hard to imagine a system with any
tighter controls.k ' 7

In sum, at least for promotion decisions involving upper level positions,
courts are demonstrating tolerance of the asserted necessity for the exer-
cise of some subjective judgment in evaluating abilities arguably not read-
ily susceptible to objective measurement." The use of procedural safe-

90. See Waintroob, supra note 3, at 47.
91. 647 F.2d 1037 (10th Cir. 1981).
92. Id. at 1046.
93. Id. at 1046.47. For further evidence of judicial tolerance of subjectivity in systems

that are characterized by procedural safeguards, see Spearmon v. Southwestern Bell Tel.
Co., 662 F.2d 509 (8th Cir. 1981) (several levels of evaluation and review of evaluation with
employee); Stones v. Los Angeles Community College Dist., 572 F. Supp. 1072 (C.D. Cal.
1983) (evaluations sought from candidate's supervisors and references submitted by candi-
dates plus impressive affirmative action program).

94. 583 F. Supp. 875 (D. Md. 1984).
95. Id. at 878 n.5.
96. Id. at 903.
97. Id. at 906.
98. While perhaps conceding that subjectivity in selection is often inevitable, Bartholet
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guards to insure an overall fairness of application is deemed to reduce the
potential for the subjectivity to be utilized as a mechanism for discrimi-
nation. The more the procedural and 'fairness' safeguards, the safer the
system will be in court."

D. Performance Evaluations to Effect 'Merit-Based' Reductions-in-
Force

The 'merit-based"' 0 reduction-in-force case is becoming increasingly
common. Spawned by recession, the cutbacks have continued in an im-
proving economy as the demand for increased efficiency continues. In or-
der fairly to effect a reduction in force while retaining the most effective
employees, many employers use existing employee evaluation procedures.
The need for a 'merit-based' reduction induces other employers to install
a system that is many times the main thrust of the terminated or de-
moted-and often older--employee's lawsuit.

Coburn u. Pan American World Airways, Inc.101 illustrates many of the
elements of the usual reduction-in-force case. Plaintiff was a forty-three-
year-old male, serving as a first-line supervisor in the reservations area of
defendant's operation at the time of his termination. Finding its financial
situation unstable, the company in 1980 determined a need for a fifteen
percent reduction in management personnel.102 The policy called for ter-
mination of the least productive employee in a designated peer group,
consisting of employees performing the same function.' 8 To identify that
employee, the supervisor completed an analysis of each peer group mem-
ber, rating each employee in the categories of 'qualifications,' 'abilities,'

argues that the courts should require that such 'systems be validated. She contends that
subjective systems are capable of being validated and that the industrial psychology profes-
sion has taken this stand. See Bartholet, supra note 3, at 985-86, 987-89. Perhaps recogniz-
ing the considerable difficulty and expense involved in the validation endeavor, however,
courts seem willing to tolerate subjectivity when it is believed unavoidable and when its
potential for discrimination is safeguarded.

99. The literature addresses these safeguards at length. The ones repeatedly mentioned
include written instructions for the raters and rater training, a job analysis, use of behaviors
rather than'traits as the items evaluated, review of the results with the employees, use of
minority raters, and standardized grading. See generally Ashe, supra note 3; Feild & Holley,
supra note 3; Feild & Thompson, supra note 3; Kleiman & Durham, supra note 3; Stacy,
supra note 3.

100. The term 'merit-based' is used to distinguish it from a seniority-driven or other
nonperformance-related reduction of employee headcount.

101. 32 PEP Cas. 722 (D.D.C. 1982), aff'd, 711 F.2d 339 (D.C. Cir.), cert. denied, 104 S.
Ct. 488 (1983) (Title VII claim); 32 FEP Cas. 731 (D.D.C. 1982), afi'd, 711 F.2d 339 (D.C.
Cir.), cert. denied, 104 S. Ct. 488 (1983) (ADEA claim).

102. 32 FEP Cas. at 724-25.
103. 711 F.2d at 341.
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and 'productivity,' in comparison with the other group members."° Plain-
tiff received the lowest number of points in his group and was
terminated.05

The district court found neither sex'00 nor age01  discrimination. The
courts focussed on aspects of the peer group rating system perceived to
render it an accurate predictor of performance and productivity and to
safeguard it from bias. For example, the court recognized that the form
required that the specific reasons for the various ratings be set forth,08

that the supervisor conducting the analysis receive instructions from the
employee relations manager,10' and that plaintiff receive an additional
three points in the rating for being over forty.110

The court of appeals also approved defendant's appraisal procedure'
and rejected plaintiff's attempt to show pretext by demonstrating incon-
sistencies between prior regular evaluations and the special reduction-in-
force evaluation. Although plaintiff argued that he was the highest rated
supervisor in the last regular evaluation, but rated lowest just six months
later for purposes of the reduction-in-force, the court found that in fact
all four reservations supervisors had received 'good' ratings and substan-
tially similar scores on more specific categories. Most importantly, accord-
ing to the court, the reduction-in-force evaluation had a different pur-
pose: to identify the least productive employee.' Plaintiff produced no
evidence that the reason he received the lowest evaluation was due to his
age."1

3

Both of the courts in Coburn exhibited a desire to provide an employer
freedom to reduce the number of personnel when the evidence showed
the business need for such a reduction, and when a fair procedure for
effecting the reduction was utilized. Similarly, in Nicholson v. Western
Electric Co.," 4 plaintiff was demoted as part of a general reduction-in-
force and received a lower performance rating. As in Coburn, the reduc-

104. 32 FEP Cas. at 725-26,
105. Id. at 726-27.
106. Id. at 728-31.
107. 32 FEP Cas. at 733-35. The jury returned a verdict for plaintiff on his age claim,

but the court found the verdict to be unsupported by the evidence, and granted defendant's
motion for judgment notwithstanding the verdict.

108. 32 FEP Cas. at 726.
109. Id.
110. Id. In affirming the district court, the court of appeals found that Pan Am carried

its burden of profering a legitimate, nondiscriminatory reason for plaintiff's termination "by
instituting a written policy, following it to the letter, and making an employment decision
based on its results." 711 F.2d at 343.

111. 711 F.2d at 343.
112. Id. at 344.
113. Id.
114. 555 F. Supp. 3 (M.D.N.C. 1982), affd without opinion, 701 F.2d 167 (4th Cir. 1983).
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tion plan was designed to affect first those employees with the lowest per-
formance level and the shortest service. 5 The reduced rating was due to
the fact that only the top twenty-five percent of the engineers could get
the highest rating and the reduction in the total number of engineers nec-
essarily meant fewer could maintain the highest rating, even without a
change in performance levels." 6 The ability to articulate and support
such a reasonable explanation for adverse employment actions can be
crucial to avoidance of liability in this area."7

Using this type of explanation, however, does not always ensure an em-
ployer victory. Some amount of evidence that a subjective system was
manipulated will lead to a finding of a violation. In EEOC v. Sandia
Corp.," " age discrimination was found in the operation of a fairly elabo-
rate reduction system in which the supervisor nominated candidates, who
were then reviewed by company-wide performance committees. The com-
mittees were to submit performance evaluations of the candidates, utiliz-
ing past evaluations, personnel records, and layoff criteria."O

The employer's Achilles' heel in Sandia was the finding that older em-
ployees tended to get lower ratings 20 and that the performance evalua-
tions were compiled

in a context of circumstantial evidence that rendered suspect practically
any degree of subjectivity. There were findings of managerial concern
about an aging technical staff, about recruitment and development em-
phasis on recent graduates, and "an arbitrary generalization that older
employees did not have the ability to keep pace with new
developments." ''

It can be concluded that some subjectivity in performance evaluations
will ordinarily be tolerated in the reduction-in-force setting. Courts, how-
ever, will not tolerate subjectivity and will point to subjectivity as the
discrimination facilitator when there is evidence that the reduction is be-
ing used not just to reduce numbers of employees, but more specifically to
reduce the older contingent of the workforce.

115. 555 F. Supp. at 6.
116. Id.
117. Courts seem willing to tolerate substantial subjectivity in this area as long as there

is no evidence of improper motive or adverse impact. See id. at 7. See also Robinson v.
Polaroid Corp., 732 F.2d 1010 (1st Cir. 1984); Pirone v. Home Ins. Co., 559 F. Supp. 306
(S.D.N.Y. 1983).

118. 639 F.2d 600 (10th Cir. 1980).
119. Id. at 604.
120. Id. at 613.
121. Kandell, supra note 3, at 479 (quoting Sandia, 639 F.2d at 614).
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III. CONCLUSION

Cases concerning performance appraisals raise many other issues that
cannot be addressed here.-" An especially important problem is the need
for candor in evaluating employees. Falsely favorable appraisals are often
the downfall of an employer who attempts at trial to justify the termina-
tion of an employee on the grounds of poor performance.1 2 3

In the past few years, courts have been increasingly receptive to per-
formance evaluation procedures that have become more sophisticated and
procedurally safeguarded. The use of purely oral and other types of infor-
mal evaluations has decreased in the face of the courts' perception of
them as ready mechanisms for discrimination. Subjectivity in evaluations
persists, however, perhaps as an inevitable characteristic with respect to
many jobs, but efforts continue to reduce the subjective elements of ap-
praisal systems, and to install safeguards against manipulation of the pro-
cedure in which subjectivity exists.

The future success of job performance evaluations in litigation is diffi-
cult to predict. The increasing vertical as well as horizontal integration of
minorities and women in employer workforces and the more careful de-
velopment and use of performance evaluations, however, will reduce the
percentage of plaintiffs' judgments and, thereby, the number of actions
brought. This will hold especially true in cases involving upper level posi-
tions and when the evaluations are used in a management or professional
reduction-in-force situation. Courts perceive the need to afford employers
special flexibility and discretion in these two vital areas. The growing ju-
dicial acceptance of carefully structured, even if somewhat subjective,
performance evaluations in these two areas will undoubtedly result in a
positive effect on the overall judicial attitude toward job performance
appraisals.

122. For example, in Stoller v. Marsh, 682 F.2d 971 (D.C. Cir. 1982), cert. denied, 460
U.S. 1037 (1983), the court held that an employer is liable for a discriminatory evaluation
placed in the employee's file even if the final decisionmaker is without discriminatory mo-
tive unless the employee was afforded a reasonable opportunity to inspect his file and object
to such an evaluation prior to the challenged decision. Employee review of performance
evaluations and a right to appeal are widely advocated safeguards for an evaluation proce-
dure. See supra note 99. Stotler demonstrates how these safeguards can work in practice to
protect an employer from the misdeeds of biased supervisors when the ultimate decision is
made without improper motive.

123. See, e.g., Dace v. ACF Indus., 722 F.2d 374 (8th Cir. 1983) (favorable appraisal just
prior to demotion signed by almost all of those who testified to prior performance
problems); Syvock v. Milwaukee Boiler Mfg. Co., 605 F.2d 149 (7th Cir. 1981) (supervisor
unable to explain positive evaluations in light of testimony that plaintiff's performance was
below average and his productivity low).
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