
Some Reflections on Title VII of
the Civil Rights Act of 1964 at

Twenty

by James E. Jones, Jr.*

I. INTRODUCTION

This year, and next, we can expect a spate of symposia and other vehi-
cles for commentary on Title VII of the Civil Rights Act of 1964,1 after
two decades on the books. This 'double birthday' celebration is due to the
fact that the Act was passed July 2, 1964, but its prohibitions were not
effective until a year later. In the twenty-year period, affected classes
have increasingly utilized the statute. Two of the commercial publications
of Equal Employment Opportunity (EEO) cases are currently up to Vol-
ume thirty-four in the loose-leaf service. A computer search for all Title
VII cases produced close to 8,000 entries. We are aware that this figure is
inflated as the search catches in its net cases in which Title VII is men-
tioned but has little or no relevance to the issues before the court.3 Other

* John Bascom Professor of Law, University of Wisconsin, Madison, Wisconsin.

I especially acknowledge the research assistance of Leslie Nay, Ph.D. candidate in Indus-
trial Relations, in the preparation of this Article. Emanuel Regalia, a third year law student,
also provided assistance. The three of us separately evaluated the cases and then coordi-
nated our results. Any bias in our evaluations is likely to be in the negative or neutral
direction as we are each members of an affected class. Both students had taken a semester-
long course in Equal Employment Opportunity from me and achieved excellent grades.

1. 42 U.S.C. § 2000e (1982) (as amended).
2. A count of Title VII cases in the federal judicial system was conducted by the use of

LEXIS, a computer-assisted search technique. The LEXIS search request was '(42 w/5 2000
or § 2000) or (title w/2 VII or 7) w/50 civil rights.' The results of the initial search indicated
that, between 1965 and 1984, 132 such cases reached the Supreme Court, 2,266 cases were
heard by the appellate courts and 5,555 cases were heard at the district court level, for a
total of 7,953 cases.

3. Since we know that the LEXIS search will include some cases not related to Title VII,
each of the 132 Supreme Court cases was analyzed to ascertain the relevance to our topic. It
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non-Title VII cases which are relevant to the developing case law are also
included in this figure. This figure, however, only deals with decided cases
and does not carry the full story of the litigation load created by the en-
actment of Title VII. The annual figures from the Judicial Conference on
cases commenced give an awesome picture of commenced United States
district court cases,' many of which are erased by consent decrees and
other settlements. Adding the probability that most of these cases have
been considered by the Equal Employment Opportunity Commission or a
state or local EEO agency, and sometimes both,' we get a sense of the
magnitude of EEO activity.

What can one profitably do in an essay within the limits of the reader's
patience, and the editor's pages, with such a plethora of raw material to
draw upon? I have on two previous occasions dealt with comparable as-
sessments. In 1976, in an assessment of the first decade of Title VII law,
with only twelve relevant Supreme Court cases and less than 2,000 cases
of all types, I struggled to address significant developments in Title VII
law in sixty-two printed pages.6 In 1978, 1 looked into my crystal ball and
projected EEO law in the twenty-first century in fifteen pages.7 In this
Article, I have turned to what I hope to be a manageable approach which
may make a modest contribution to our thinking about Title VII and re-
lated law in 1984. I offer the following observations as representative of
generally held beliefs in the civil rights community, and I offer them in
the nature of 'hypotheses' which we will examine in this Article.

(1) The modern initiatives in equal employment law were undertaken
primarily by the executive branch of the federal government, aided and

was decided that 42 of the 132 cases were not sufficiently related to Title VII and hence
were dropped from the list, leaving 90 Supreme Court cases. See app. A, infra p. 844. If we
convert this figure into a proportion (90/132 = .68), and if we assume that this proportion
applies to the cases at the district and appellate levels (that is, that roughly the same pro-
portion of cases would 'drop out' at the two lower levels as did at the Supreme Court level),
we are left with approximately 1,541 (2,266 x .68) appellate cases and 3,777 (5,555 x .68)
district court cases. While this is a very crude estimating technique, it does give us an indi-
cation of Title VII activity in the federal judicial system, an approximate total of 5,408
decided cases in its first two decades. The search of Supreme Court cases did not pick up
Keene State College v. Sweeney, 439 U.S. 24 (1978) which we added.

4. See app. B, infra p. 853.
5. Some may also have been pursued in grievance arbitration procedures or before the

National Labor Relations Board. For critical comment see, Meltzer, The National Labor
Relations Act and Racial Discrimination: The More Remedies the Better? 42 U. CHt L.
R,. 1 (1974).

6. That work appears in Jones, The Development of the Law Under Title VII Since
1965: Implications of the New Law, 30 RurGoEs L. REv. 1 (1976).

7. Jones, Equal Employment Law in the Twenty-First Century, 39 OHIo STATE L. J. 700
(1978). Both of those efforts were immeasurably easier than would be the task to assess
developments of Title VII and related law in 1984.
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abetted over a number of years by the Supreme Court. Legislative activ-
ity existed at the state level, but it had to maneuver around an 'anti-civil
rights' Congress. Of the three branches 'of federal government, the Execu-
tive and the Supreme Court were essentially positive toward civil rights,
but the Congress was highly negative. Some of the states were very posi-
tive in their legislative approaches.

(2) In the mid-fifties and continuing into the present day, Congress has
become increasingly pro-civil rights in employment. The executive branch
of the federal government, until 1980, had continued to be highly sup-
portive of equal employment and civil rights initiatives.

(3) The current federal administration and the current President are
decidedly negative.

(4) While the Supreme Court was supportive during the 1960's and the
1970's, the Supreme Court's recent handling of Title VII matters and
other related civil rights cases has taken a negative turn.

This Article looks primarily at the Supreme Court's treatment of Title
VII. The President, however, selects the Justices of that Court. If the re-
ported attitude of the President is reflected in Supreme Court appoint-
ments, then the next decade could see a substantial worsening of condi-
tions in equal employment law. The fact that many key cases have been
five-to-four decisions emphasizes the possible effect any future appoint-
ments will have on equal employment law. Future plaintiffs may be reluc-
tant to venture into the federal court, when the case could ultimately be
determined by the Supreme Court with its new negativeness.

II. SOME OBSERVATIONS ON THE HISTORY OF THE GOVERNMENTAL CIVIL

RIGHTS AcTIVrES

0

A. The Presidents

The story of modern efforts of government, particularly at the federal
level, to establish equal employment opportunity begins with the issuance
of Executive Order 88028 by President Roosevelt in 1941. Since the estab-
lishment by Roosevelt during World War II of the Fair Employment
Practices Committee (FEPC) under the original executive order, every
president has addressed equal employment opportunity with some policy.
While there have been differences in emphasis under the various adminis-
trations, succeeding presidents, either through new executive initiatives of
their own or by leaving in place policies inherited from their predecessors,
have maintained a supportive posture of some form of equal employment

8. Exec. Order No. 8802, 3 C.F.R. 957 (1941).
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opportunity.' The Reagan Administration in its first term kept in place
the executive order programs which it inherited, despite great debate con-
cerning whether the President would cancel the existing executive order
program or substantially reduce its impact and effectiveness.

In 1961, President John F. Kennedy issued the historic Executive Or-
der 10,925,10 and Presidents Nixon, Ford, Carter, and Reagan, so far, have
continued to operate under the substantive provisions of Executive Order
11,24611 as amended by Executive Order 11,375" issued by President
Lyndon Johnson. Carter's Reorganization Plan Number 1 of 197813 con-
solidated enforcement in the United States Department of Labor rather
than in contracting agencies and contributed to a more orderly adminis-
trative process in the enforcement of the program.

Although it would be overly complimentary to say that all of the ad-
ministrations were aggressive in pursuing equality of employment oppor-
tunity during their tenures, it is fair to conclude that the changes which
were initiated by presidential order, particularly from Johnson through
Carter, were designed to expand and improve the president's programs.
Although some of the defensive positions taken by members of the
Reagan Administration have sought to characterize the Administration's
proposals as promoting efficiency in line with the general philosophy of
deregulation, the overall impression generated by administration pro-
nouncements, both earlier and in the recent attacks upon affirmative ac-
tion, can be fairly characterized as negative.

B. Early State Activities

Between 1945 and 1949 eight fair employment practice measures were
enacted into state law.1

4 These early laws were passed in states with
heavy concentrations of blacks. There is an obvious relationship between
these facts as a matter of emerging political potential.

By 1966 there were at least twenty states that had some form of fair
employment practice law and many also had laws on public accommoda-

9. See Jones, The Transformation of Fair Employment Policies Practices, FEDERAL
POLICIES AND WORKER STATUS SINCE THE 30's at ch. 7 (1976); Jones, Twenty-One Years of
Affirmative Action: The Maturation of the Administrative Enforcement Process Under
Executive Order 11,246 as amended, 59 CHL-KewN L. REv. 67 (1982) and the various histori-
cal references there cited.

10. Exec. Order No. 10,925, 3 C.F.R. 448 (1961).
11. Exec. Order No. 11,246, 3 C.F.R. 339 (1965), reprinted in 42 U.S.C. § 2000e, at 28

(1982).
12. Exec. Order No. 11,375, 3 C.F.R. 684, 32 Fed. Reg. 14,303 (1967).
13. Reorganization Plan No. 1, 3 C.F.R. 321 (1978).
14. See D. LocKARD, TOWARD EQuAL OPPORTUNITY: A STUDY OF STATE AND LOCAL AN-

TIDISCRIMINATION LAws 22-24 (1968).
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tions, private housing, and other civil rights issues. Prior to the mid-
1950's, however, the Congress of the United States was overwhelmingly
negative regarding any kind of civil rights legislation. Remember that
Congress, through the enactment of a series of limitations on appropria-
tions, forced the Roosevelt FEPC operation out of business." The Russell
Rider,16 which was passed in 1944, provided that no appropriations could
be allotted to any agency established by executive order and in existence
for more than one year if Congress had not specifically appropriated the
money for such agency or specifically authorized the expenditure of funds
for it. The following year, in an effort to clarify the Rider, Congress en-
acted the Independent Offices Appropriation Act of 1945' which made it
clear that interdepartmental committees were not subject to the Russell
Rider prohibition. This interagency exception enabled the subsequent ex-
ecutives to continue to operate little FEPC initiatives by using the device
of at least two federal agencies plus representatives from the public.

During the mid-1950's, the Congress of the United States, led by the
then Senate majority leader Lyndon Johnson, enacted some modern civil
rights laws addressing, primarily, voter registration and the jurisdiction of
federal courts in civil rights cases.8 No doubt congressional response was
due, at least in some part, to the increased activities of social protests, for
example, the marches, the sit-ins, and the other demonstrations. It also
seems beyond dispute that the increased potential of the newly en-
franchised blacks for voting in the South, made possible by more effective
federal voter registration laws, contributed to the rather rapid change of
attitude in the Congress on civil rights issues. It is also probably fair to
conclude that the demographic shifts brought about by World War II, the
Korean police action, and other labor market forces which contributed to
greater mobility of southern blacks from the rural areas to the cities of
both the South and the North affected political climates at both the state
and local levels. While it is difficult to link in a scientific fashion specific
occurrences to particular responses, ordinary intuition strongly urges, if

15. Id. at 19; see also P. NORGREN & S. HILL., TOWARD FAIR EMPLOYMENT (1964).
16. See Independent Offices Appropriation Act (Russell Amendment) 58 Stat. 387

(1944), amended by, 31 U.S.C. § 696 (1948).
17. 59 Stat. 134 (1945), amended by, 31 U.S.C. § 691 (1948).
18. Civil Rights Act of 1957, 71 Stat. 637 (1957) (current version at 42 U.S.C. § 1971

(1982)) (race, color, previous condition not to affect voting rights); 71 Stat. 634 (1957) (cur-
rent version at 42 U.S.C. § 1975 (1982)) (establishment of Civil Rights Commission); 71
Stat. 638 (1957) (current version at 42 U.S.C. § 1995 (1982)) (right to trial by jury in federal
courts); 71 Stat. 637 (1957) (current version at 28 U.S.C. § 1343 (1982)) (jurisdiction of
federal district courts for recovery of damages or equitable or other relief in civil rights
cases); 71 Stat. 638 (1957) (current version at 28 U.S.C. § 1861 (1982)) (prescribing uniform
qualifications for jurors in federal courts instead of making qualifications dependent on
state laws).
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not compels, the conclusion that these factors were of critical significance
in social change. As the federal government gradually proceeded to
change its anti-civil-rights stance, the states continued to respond with
pro-civil-rights legislation. These responses were further stimulated by
the enactment of Title VII of the Civil Rights Act of 1964, which specifi-
cally encouraged the enactment of state and local fair employment prac-
tices laws. 1"

C. The Supreme Court

As far back as 1944, in Steele v. Louisville & Nashville Railroad Co.'
and its companion cases,21 the Supreme Court gave impetus to a general
concept of fair employment. Although the decision in Steele was of lim-
ited effectiveness, it enunciated the proposition that trade unions operat-
ing under the Railway Labor Act owe black employees a duty "to re-
present non-union or minority union members of the craft without hostile
discrimination, fairly, impartially, and in good faith.""2 While the concept
was not an effective weapon against union discrimination in a practical
sense,2 it did set a tone of Supreme Court receptivity to the matter of
fairness in employment. The duty-of-fair-representation cases were lim-
ited because of their constitutional basis. Unless there was a union oper-
ating under the authority of the federal law, employment discrimination
was substantially beyond the scope of the Supreme Court's reach.

The Supreme Court, between 1948 and 1961, decided a series of consti-
tutional cases involving civil rights which established a general legal
framework of receptivity to the plight of the downtrodden. In Shelly v.
Kraemer,24 the Supreme Court adopted the view that the fourteenth
amendment's equal protection clause prohibited the enforcement of ra-
cially-based restrictive covenants by state courts. In Hurd v. Hodge,2" the
Court found judicial enforcement of restrictive covenants by the District
of Columbia courts violated the public policy expressed in statute. In the
celebrated Brown v. Board of Education6 and its companion case of Boll-
ing v. Sharpe,7 the Court held that the separate but equal doctrine, as

19. See 42 U.S.C. 2000e-5 (1982).
20. 323 U.S. 192 (1944).
21. See Tunstail v. Brotherhood of Locomotive Firemen & Enginemen, 323 U.S. 210

(1944); see also Wallace Corp. v. NLRB, 323 U.S. 248 (1944).
22. 323 U.S. at 204.
23. See, Herring, The "Fair Representation" Doctrine: An Effective Weapon Against

Union Racial Discrimination?, 24 MD. L. REv. 113 (1964).
24. 334 U.S. 1 (1948).
25. 334 U.S. 24 (1948).
26. 347 U.S. 483 (1954).
27. 347 U.S. 497 (1954).
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applied in primary and secondary schools, was inherently unequal and
violative of the fourteenth and the fifth amendments. Earlier cases such
as Sweatt v. Painters and McLaurin v. Oklahoma State Regents for
Higher Education" had paved the way by establishing that segregation in
professional education was violative of the Constitution. Other services
provided by the state or state entities, such as housing and public trans-
portation, were successfully attacked in the Supreme Court. In 1961, in
Burton v. Wilmington Parking Authority,"0 the Supreme Court found
that when governmental activity is so intertwined with private discrimi-
nation as to establish a symbiotic relationship, then private discrimina-
tion becomes state action subject to constitutional mandates of anti-
discrimination.

This judicial activity at the Supreme Court level established a positive
climate and contributed to the hope of minorities that equal justice under
the law was indeed possible. The lifting of the various restrictions no
doubt contributed to the willingness of activists to increase their efforts
to secure genuine equality. A noted historian commented that:

The models of city ordinances and state laws and the increased political
influence of civil rights advocates stimulated new action in the federal
level. Civil rights acts were passed in 1957, 1960, and 1964-after almost
complete federal inactivity in this area for more than three-quarters of a
century. Strong leadership on the part of the executive and favorable ju-
dicial interpretation of old as well as new laws have made it clear that
the war against the two worlds of race now enjoys the sanction of the law
and its interpreters. In many respects this constitutes the most signifi-
cant development in the struggle against racism in the present century.31

D. The Civil Rights Act of 1964

In 1964, the Congress of the United States enacted a comprehensive
civil rights law. Title VII of that law addressed the problem of employ-
ment discrimination more comprehensively than that problem had ever
been addressed by the federal government. Although it was far short of
that hoped for, many hailed it as the beginning of a new day.3 2 The law

28. 339 U.S. 629 (1950).
29. 339 U.S. 637 (1950).
30. 365 U.S. 715 (1961).
31. Franklin, The Two Worlds of Race, 94 DAEzALus 899, 919 (1965).
32. Michael Sovern provides a contemporaneous analysis of the new Title VII of the

Civil Rights Act of 1964, as well as of other programs current at the time. He dubbed the
EEOC the "poor and feeble thing with power to conciliate but not to compel." On the posi-
tive side, Congress at last had enacted a measure at the federal level and, despite its limita-
tions, that was a substantial achievement. See generally M. SovEnN, LEGAL RsTRAiNTs ON
RAcIAL DIScRIMINATION IN EMPLOYMENT (1966).
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gave to the federal agency the power to investigate and conciliate, but
gave it no enforcement authority. Enforcement of the law required the
aggrieved plaintiff to secure a lawyer and to take the case to federal court.
Congress adopted neither the administrative agency approach modeled
after the National Labor Relations Act" nor an administrative enforce-
ment mechanism modeled after the Fair Labor Standards Act of 1938."
The law was a curious blend of private enforcement and limited enforce-
ment potential by the United States Justice Department. Despite these
limitations, and to the surprise of some of us pessimists," many good
court decisions emerged in the early years.

E. Congress Acts Again

After a comprehensive review of Title VII, Congress passed the Equal
Employment Opportunity Act of 19723" in which it endorsed lower court
interpretations which it felt were consistent with its views, and made spe-
cific changes where it determined them to be necessary."7 It expanded the
coverage of Title VII by including state and local government employees
in its protection and by including the federal employees, at least those in
the executive branch. The Equal Employment Opportunity Act of 1972
reduced the number of employees necessary to bring an employer into
coverage by that Act to fifteen, provided enforcement authority in the

33. 29 U.S.C. § 151 (1982).
34. Id. § 201.
35. The author was a senior federal lawyer in the United States Department of Labor,

Office of the Solicitor, who was heavily involved in the legislative activities leading up to the
enactment of the Civil Rights Act of 1964 (at least the employment title). Being an advocate
of an exclusive federal commission with cease and desist powers, I was bitterly disappointed
with the compromise which emerged from Congress. I expected the new Act to be strangled
to death in litigation in hostile federal district courts in the South, and that it would take
forever to get a meaningful body of law established as no case could be considered reliable
precedent until the Supreme Court acted favorably upon it. The earlier courts' reception of
the new law suggested that I was unduly pessimistic. This Article's examination of the Su-
preme Court's treatment of Title VII puts at issue the extent to which that pessimism was
justified.

36. Equal Employment Opportunity Act of 1972, Pub. L. No. 92-261, 86 Stat. 103 (1972)
(current version at 42 U.S.C. § 2000a (1982)).

37. See "Section by Section Analysis of H.R. 1746," accompanying the Equal Employ-
ment Opportunity Act of 1972, Conference Report, 118 Cong. Rec. 7166 (1972); S. REP. No.
415, 92d Cong., 1st Sess. (1971); H.R. RaP. No. 238, 92d Cong., 1st Sess. (1971). See also the
treatment of congressional intent as expressed in the legislative history in Franks v. Bow-
man Transp. Co., 424 U.S. 747, 762-70 (1976) (federal courts are empowered to fashion such
relief, including retroactive seniority, as the particular circumstances require to make whole
victims of discrimination); the dissenting opinion of Justice Marshall in International Bhd.
of Teamsters v. United States, 431 U.S. 324, 381-94 (1977) (especially 391-94) (Section
703(h) of Title VII (codified at 42 U.S.C. § 2000e-2(h) (1976)) should not protect seniority
systems which perpetuate past discrimination).
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Equal Employment Opportunity Commission while retaining enforce-
ment in the Justice Department against state and local entities, and re-
tained the rights of private plaintiffs to pursue their cause in federal
court. Thus, in a very short period of time, an even more positive re-
sponse from the Congress of the United States can be seen.

The 1970's saw Congress address employment discrimination in a host
of other laws. In 1972, Congress passed Title IX of the Higher Education
Amendments of 197218 forbidding sex discrimination in educational insti-
tutions receiving federal funds. Congress passed the Vocational Rehabili-
tation Act of 197381 requiring federal contracts to provide employment
opportunities to handicapped individuals. The Viet Nam Era Veterans'
Readjustment Act of 197440 required federal contractors to promote em-
ployment opportunities for qualified disabled veterans and veterans of
the Viet Nam era. Earlier, Congress had passed the Age Discrimination in
Employment Act which was improved in the Age Discrimination Act of
1975. 4" In 1972, Congress passed the State and Local Fiscal Assistance
Act which it amended in 1976 and 1980.4'

F. The Current Status of EEO Legislation

We have an embarrassment of riches of supportive congressional action
directed toward employment discrimination. No one seems to know at
this writing the sum of all legislation, federal, state, and local, directed to
the problem. This recitation of congressional action may not be complete,
but it is apparent that Congress continues to act favorably. In 1982, Con-
gress passed the Job Training Partnership Act 43 which explicitly adopted
affirmative action obligations under the executive order for certain em-
ployers. More modest protections of affirmative action are contained in
legislation dealing with the restructuring of certain railroads in which hir-
ing preferences pursuant to affirmative action plans are protected."
These laws, passed in the 1980's, were signed into law by President Rea-

38. 20 U.S.C. § 1681 (1982).
39. 29 U.S.C. §§ 701, 793 (1982).
40. 38 U.S.C. §§ 2000, 2012 (1982).
41. 29 U.S.C. §§ 621-634 (1982) (as amended).
42. 31 U.S.C. § 6701 (1982).
43. 29 U.S.C. § 1501, § 1781 (1982).
44. See Rock Island Railroad Transition and Employee Assistance Act, 45 U.S.C. § 1004

(1982), amended by, 96 Stat. 2547 (1983); see also Milwaukee Railroad Restructuring Act,
45 U.S.C. § 907 (1982), amended by, 96 Stat. 2547 (1983); other laws such as the Federal
Highway Aid Act, 23 U.S.C. § 105(f) (1982), amended by, 96 Stat. 2110 (1983) (10% set
aside for socially and economically disadvantaged contractors); Part G of the Job Training
Partnership Act, 29 U.S.C. §§ 1755, 1781 (1982), and §§ 1603(a)(1), 1691-92 of the same act;
Foreign Service Act of 1980, 22 U.S.C. § 3905(b)(2) (1982), effective Feb. 15, 1981, also are
supportive of equal employment and affirmative action initiatives.
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gan. Thus, despite the negative pronouncements of the current adminis-
tration, Congress continues to behave in a highly positive fashion, albeit
in more limited laws, and the President seems quietly to go along with
those directions.

In June of 1983, most of the fifty states had a basic fair employment
practice law covering race, color, religion, sex, age, and national origin.
Some states cover additional categories of discrimination, such as handi-
cap, marital status, equal pay, arrest records, and lie detectors. The Dis-
trict of Columbia and Puerto Rico, both federal entities, also have laws
prohibiting discrimination. Alabama prohibited only handicapped dis-
crimination, and Arkansas prohibited only age, handicap, and denials of
equal pay. In July of 1983, Louisiana passed a law of general applicability
prohibiting intentional discrimination on the basis of race, color, religion,
sex, or national origin.4 We do not know, and no one seems to have a
record of, all the cities and other local entities of government, such as
counties and independent school districts, that also may have acted in
some way to support prohibitions on employment discrimination, includ-
ing affirmative action.

This summary look at the positive contributions of entities of govern-
ments seems to establish rather convincingly that, by and large, the Pres-
idents, the United States Congress, and the legislatures of the various
states have provided, and continue to provide, positive support for the
elimination of employment discrimination.

Moreover, we have suggested that at least until the early 1960's the
United States Supreme Court had behaved in a fashion which established
it as an active supporter of equality. As noted, although early pronounce-
ments of the Reagan administration have been negative to the affirmative
action aspects of employment discrimination, there is evidence of the ad-
ministration's support of the continued thrusts by Congress.

What has been the impact of the Supreme Court as it has interpreted
Title VII and other laws closely related thereto? Has it acted in further-
ance or in expansion of the scope and efficacy of the federal law, or has it
become a negative influence? With those questions in mind, we now turn
to the examination of the significant Supreme Court cases.

45. FAR EMPLOYMENT PRAcEs MANuAL- (BNA), vol. VIII-A at 451:102-104 (June,
1983).
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III. TITLE VII OF THE CIVIL RIGHTS ACT OF 1964 IN THE SUPREME

COURT-AN OVERVIEW

A. The Basics of Discrimination

Perhaps wisely so, the Congress in enacting Title VII of the Civil
Rights Act of 1964 did not attempt a comprehensive definition of the
term 'discrimination'. There are, of course, prohibited activities specified
in sections 703 and 704 of the Act. In addition to prohibiting practices
like segregation and the failure or refusal to hire on the basis of the pro-
tected class status, the Act frequently uses concepts like "otherwise to
discriminate" or "otherwise adversely affect ... status as an employee."
These general terms of definition use the concept of discrimination in de-
fining discrimination. Inevitably under such circumstances, it is the pro-
cess of administration that must give content to terminology. Title VII
adjudication is largely still concerned with establishing the metes and
bounds of the law, including the legal content of the concept 'dis-
crimination'.

Griggs v. Duke Power Co.4 6 is a case which is truly deserving of the
label 'a landmark decision.' The specifics involved whether an employer
was prohibited by Title VII from requiring a high school education or the
passing of a standard general intelligence test as a condition of employ-
ment, although neither standard was shown to be significantly related to
successful job performance. Both requirements disqualified substantially
more blacks than whites.4 7 Also, the jobs had formerly been filled only by
white employees as part of a long-standing practice of discrimination.' 8

The significance of the case, however, far exceeded the issue of job related
testing.4" Griggs, and subsequent testing-related cases, substantially
changed the approach utilized by employers in the selection of their em-
ployees in both public and private employment. After many years of de-
bate, the federal government adopted uniform guidelines governing the
testing and selection processes.2

46. 401 U.S. 424 (1971).
47. Id. at 429.
48. Id. at 426.
49. See Blumrosen, Strangers in Paradise: Griggs v. Duke Power Co. and the Concept

of Employment Discrimination, 71 MicH. L Rav. 59 (1972).
50. Uniform Guidelines on Employee Selection Procedures, 29 C.F.R. § 1607 (1978); see

also Barrett, Is the Test Content-Valid: Or, Does it Really Measure a Construct? 6 EM-
PLOYEE REL. L.J. 459 (1980-81); Barrett, Is the Test Content-Valid: Or, Who Killed Cock
Robbin? 6 EMPLOYEE RzL. LJ. 584 (1981); Blumrosen, The Bottom Line in Equal Employ-
ment Guidelines: Administering a Polycentric Problem, 33 AD. L. REv. 323 (1981); Booth
& MacKay, Legal Constraints on Employment Testing and Evolving Trends in the Law, 29
EMORY L.J. 121 (1980).
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Although Griggs was a testing case, by far the most significant contri-
bution of the case was the establishment of the 'consequences' concept of
discrimination, also known as disparate impact.51 The Court boldly de-
clared, "Under the Act, practices, procedures, or tests neutral on their
face, and even neutral in terms of intent, cannot be maintained if they
operate to 'freeze' the status quo of prior discriminatory employment
practices." 2 The Court emphasized that: "Congress directed the thrust
of the Act to the consequences of employment practices, not simply the
motivation. More than that, Congress has placed on the employer the
burden of showing that any requirement must have a manifest relation-
ship to the employment in question.' '

1
3 The Court did not risk being mis-

understood. It declared elsewhere that under the Act the employer's right
to insist that any employee meet the applicable job qualifications was se-
cured." The purpose of the Act, so declared a unanimous Court, was to
promote hiring on the basis of job qualifications, rather than on the basis
of race or color.55 One cannot quarrel with that declaration of purpose,
but the specific provisions of the Act are directed to prohibiting invidious
discrimination. It does not require hiring on the basis of qualification.

In the process of uttering these lofty declarations, the Court also enun-
ciated 'process elements' for establishing a violation of the Act. Thus,
what impliedly emerges as an additional strand in Griggs is that to estab-
lish a prima facie case of disparate impact, plaintiff must show that the
neutral standard under scrutiny disproportionately excluded protected-
class individuals from the job opportunity in question. Such a showing
shifts the burden to the employer to demonstrate that the requirement
was job related and that the test was not designed, intended, or used to
discriminate because of race. What emerged rapidly in the literature on
the process was that the employer had to prove that either the test was
validated or that the practice had a manifest relationship to ability to do
the job, and the employer had to prove that there was no less discrimina-
tory alternative available to achieve his legitimate objectives."

Not surprisingly, the opinion and decision in Griggs necessitated fur-
ther judicial elucidation. How disproportionate must impact be to be ac-
tionable? Surely one hundred percent parity was not to be expected. Does
a standard from the South, with a history of segregation in private em-

51. 401 U.S. at 431.
52. Id. at 430.
53. Id. at 432 (emphasis in original).
54. Id. at 434.
55. Id.
56. See Robinson v. Lorillard, 444 F.2d 791 (4th Cir. 1971); see also, Note, Business

Necessity Under Title VII of the Civil Rights Act of 1964: A No-Alternative Approach, 84
YALE L. REv. 98 (1974).
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ployment, developed in a race discrimination case apply in the North? To
nonrace cases? To public employers? The Supreme Court soon answered
these questions. In McDonnell Douglas Corp. v. Green,57 the Supreme
Court, in developing the order and allocation of burden of proof in a pri-
vate, nonclass action case, gave further content to the Court's sometimes
oblique references in the earlier Griggs case.58

The Court, in Dothard v. Rawlinson," left no doubt that the rules de-
veloped in Griggs also apply to public employment and to sex-based dis-
crimination. The Court determined that height and weight requirements
disproportionately discriminated against females, and accepted gross na-
tion-wide statistics to establish that proposition." As the suit in Dothard
was against the State of Alabama, it also lays to rest the question of
whether the rule of Griggs would apply to public employment.

Answers to the question of how disparate must the impact be to be
actionable emerge in Hazelwood School District v. United States.61 The
Court seemed to adopt the notion that, as a general rule in large samples,
if the difference between an expected value and an observed number is
greater than two or three standard deviations, then the hypothesis that
the processes were race neutral would be suspect." Hazelwood also
opened the door to examination of the relevance of the labor market area
over which these statistics would be pertinent, as well as the size of the
pool of qualified persons from which the employees would be drawn."
With this additional content to the consequences formulation, the Court
added statisticians and labor economists to the experts needed in Title
VII litigation.

In an earlier case which dealt with testing, among a multitude of other
issues," the Court again further explained and applied the rule of Griggs,
making it clear that in order to validate tests, more than a pro forma
professional exercise was necessary.ss The Court also clarified the order
and allocation of the burden of proof." Recognizing, it seems, that requir-
ing the employer to prove that there was no alternative to his chosen test
was a burden not likely to be met, the Court declared that the employer's

57. 411 U.S. 792 (1973).
58. The Court, in McDonnell Douglas, explained its meaning in Griggs and implicitly

addressed the question of the applicability of the Griggs standard in Northern situations by
reference favorable to non-Southern cases. See 411 U.S. at 802 n.14.

59. 433 U.S. 321 (1977).
60. Id. at 329-30.
61. 433 U.S. 299 (1977).
62. Id. at 308 n.14 (citing Casteneda v. Partida, 430 U.S. 482 (1977)).
63. Id. at 308.
64. Albemarle Paper Co. v. Moody, 422 U.S. 405 (1975).
65. Id. at 431-35.
66. Id. at 425.
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successful rebuttal was subject to attack as pretext. The plaintiff could
prove pretext by showing that there was a less discriminatory test availa-
ble that would adequately meet the employer's legitimate requirements
for competent and trustworthy workers.68

In McDonald v. Santa Fe Trail Transportation Co.,"9 the Supreme
Court made clear that the protections of Title VII were available to
whites as well as to blacks and other minorities. Not only was Title VII
applicable to whites on the basis of color or race, but 42 U.S.C. § 1981
included disparate treatment claims by white males. If Title VII is appli-
cable to white males, then the disparate impact analysis, as well as the
disparate treatment analysis, ought to be available to any affected-class
person who claims invidious discrimination. As interpreted, all persons
are protected from invidious discrimination for race, sex, or color under
the statute. This interpretation creates a puzzle with regard to working
out the disparate impact analysis. At issue would be who is the protected
group and who is the comparative group? We have seen disparate impact
analysis applied in cases involving alleged white discriminatees against
black discriminators without substantial analytical difficulty.70

In Espinoza v. Farah Manufacturing Co.,7 1 the Supreme Court indi-
cated that there were very real limits to the scope of the new Title VII.
Espinoza makes clear that a citizenship requirement by a private em-
ployer was not subject to attack as discrimination on the basis of national
origin unless it could be shown that citizenship was a pretext for national
origin discrimination.7"

The Court, in Alexander v. Gardner Denver Co.,7 gave an early indica-
tion that Title VII and its processes were separate and apart from the
National Labor Relations Act (NLRA) and its processes. Resort to the
arbitration procedure under privately bargained agreements did not oper-
ate as a choice of remedies to preclude affected class members from pur-
suing their Title VII claim and having their day in court.74 This indica-
tion of the separateness of these two laws foreshadowed Emporium

67. Id. at 425 (citing McDonnell Douglas, 411 U.S. at 801).
68. Id.
69. 427 U.S. 273 (1976).
70. See Burnett v. Gratton, 104 S. Ct. 2924 (1984), a case involving Coppen State Col-

lege, a black college, and white employees, as the type of employer most likely to be subject
to 'reverse' disparate impact analysis. See also Planells v. Howard Univ., 33 EMPL. PRAc.
DEC. (CCH) 34,089 (D.D.C. 1983); Turgeon v. Howard Univ., 33 EMPL PRAc. DEC. (CCH)
33,958, 34,099 (D.D.C. 1983).

71. 414 U.S. 86 (1973).
72. Id. at 95.
73. 415 U.S. 36 (1974).
74. /,d. at 51-52.
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Capwel Co. v. Western Addition Community Organization.7' In Empo-
rium Capwell, parties sought to obtain protection from discharge, alleg-
edly for cause under the NLRA, for self-help activity directed against
their employer because of alleged racial discrimination. Even though the
conduct for which the employees were discharged related to their claims
of racial discrimination, the individuals were not protected under the
NLRA even though workplace discrimination is a term and condition of
employment." The Court concluded that the employees had demanded
that the employer negotiate with them in the face of an exclusive bargain-
ing relationship with the union.7 Mere allegations of employer conduct
which may be violative of Title VII would not protect affected-class em-
ployees from discharge for conduct determined to be unprotected by the
NLRA." Whether they could have been protected against retaliation
under section 704 of Title VII was left open.

The Court in Johnson v. Railway Express Agency"' set out the differ-
ences between Title VII of the Civil Rights Act of 1964 and 42 U.S.C. §
1981. It clearly enunciates that employment discrimination is actionable
under 42 U.S.C. § 1981 and, under proper circumstances, it may include
suits for compensatory and punitive damages." The party seeking to use
a multiplicity of laws against discrimination, however, must utilize the
procedures provided for each such law, including the filing limitations."
In Johnson, plaintiff lost, but the cause of increased efficacy in Title VII
litigation was advanced. The Court made clear that both the new law and
existing federal law were available for vindication of rights.82 The Court
also made clear, to the consternation of the defendant class, that there
would be a multiplicity of laws and a multiplicity of tribunals under
which the plaintiff could seek relief.83

These cases demonstrate something which the University of Wisconsin
has long considered of paramount importance in law. The 'law in action'
concept and the interface between the law and the social sciences leap out
of these cases. The very concept of disparate impact requires analysis at
the operational level of the effects of a standard under scrutiny. Indeed,
the analysis requires the quantification of that standard as it operates,
and that is quintessential 'law in action' research. It is apparent that Ti-

75. 420 U.S. 50 (1975).
76. Id. at 57.
77. Id. at 55.
78. Id. at 57.
79. 421 U.S. 454 (1975).
80. Id. at 460.
81. Id. at 465-66.
82. Id. at 460.
83. Id.
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tie VII quickly evolved into a battle of a multiplicity of ex-
perts-statisticians, labor economists, psychologists, and even historians.
In Griggs, Hazelwood, and Dothard, to cite a few, the interdisciplinary
nature of the development of Title VII becomes abundantly clear."

In Morton v. Mancari,s" the Supreme Court held that the preferences
in the law with regard to employment of native Americans were constitu-
tional. Probably the clearest case issued by the court in Title VII litiga-
tion is Fitzpatrick v. Bitzer 6 The case is also of critical significance as it
was a constitutional challenge to the right of state employees to sue their
employer in federal court despite the immunity granted by the eleventh
amendment of the Constitution.8

7 In extending Title VII to state employ-
ees, Congress drew upon the fourteenth amendment. The limitations of
the eleventh amendment on the jurisdiction of the federal courts were to
an extent repealed by the later constitutional amendment. The case also
lays to rest the question of whether there is a different standard applied
to public employers in determining what is discrimination. The Court in
Fitzpatrick held that Congress was empowered to treat both public and
private employers alike in eradicating invidious discrimination."

B. Seniority in the Supreme Court

Although testing was the issue in Griggs, which was specifically ad-
dressed by the Supreme Court, seniority was included in the facts. The
concept that the present effects of past discrimination telescoped into the
present by seniority systems was subject to the prohibitions of the Act
unless they could meet the strict standards imposed by the emerging case
law which had grown up in litigation.8 9 The Supreme Court's generous
use of the terms 'practices, procedures or tests neutral on their face' was
interpreted as confirming the notion of administrators and advocates that
the disparate effect of pre-existing seniority systems was subject to exam-
ination under the rule of that case.

In Franks v. Bowman Transportation Co.,90 the Supreme Court ad-

84. See generally F. THOMAs, LAW IN Ac rON: LEGAL FRONTIERS FOR NATURAL RE-
SOURCES PLANNING. THE WORK OF PROFESSOR JACOB H. BEUSCHER (1972).

85. 417 U.S. 535 (1974).
86. 427 U.S. 445 (1976).
87. The eleventh amendment states: "The Judicial power of the United States shall

not be construed to extend to any suit in law or equity, commenced or prosecuted against
one of the United States by Citizens of another State, or by Citizens or Subjects of any
Foreign State." U.S. CONST. Amend. XI.

88. 427 U.S. at 453.
89. See, e.g., Local 189, United Papermakers & Paperworkers v. United States, 416 F.2d

980 (5th Cir., 1980); Quarles v. Phillip Morris, Inc., 279 F. Supp. 505 (E.D. Va. 1968); Crown
Zellerbach Corp. v. Wirtz, 281 F. Supp. 337 (D.C. Cir. 1968).

90. 424 U.S. 747 (1976).
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dressed an issue which the widely-accepted interpretation of the scope of
the present effects of past discrimination did not embrace. While the
lower courts generally accepted the notion that the present effects were
actionable, the relief available was restricted by the perception that Con-
gress did not authorize make-whole relief to include fictional seniority.'1

The Supreme Court concluded otherwise, declaring that neither the lan-
guage of Title VII nor its legislative history suggested that applicants for
employment who could demonstrate that discrimination forestalled their
hiring were entitled to less relief than employees who were hired, but who
were discriminated against on the basis of job assignments and frozen
into undesirable jobs by existing seniority systems." Civil rights advo-
cates celebrated the great victory only to be chilled in May of 1977 by the
Court's decision in International Brotherhood of Teamsters v. United
States." In Teamsters, the Supreme Court shocked the civil rights com-
munity by rejecting what had been considered settled law. Recognizing
that there was substantial precedent to the contrary (there were more
than thirty decisions without a single dissent from six courts of appeals,
and two other courts of appeals had indicated their agreement also with-
out dissent)," the Supreme Court held that the disparate impact effect of
an otherwise bona fide seniority system was not a violation of Title VII.
The Court declared that were it not for the fact that Congress granted
seniority systems a measure of immunity, the rule of Griggs would be
applicable. Congress, however, limited the act's application to seniority
systems that had their genesis in racial discrimination or that were nego-
tiated and maintained with an intent to discriminate. In short, the conse-
quences concept of Title VII was not applicable. On the same day, the
Supreme Court decided United Air Lines v. Evans" in which it con-
cluded that an airline stewardess, who had been forced to resign by a no
marriage rule applicable to females, which was subsequently determined
to be a violation of Title VII, could not maintain a suit for employment
discrimination after being rehired as a new employee because she had
failed to file her complaint within the statutory limitations that began to
run on the date she was forced to resign." The fact that each time her
benefits were calculated they excluded time in the job of which she had

91. Id. at 767.
92. See Jones, Title VII, Seniority, and the Supreme Court: Clarification or Retreat?

26 U. KAN. L. REv. 1 (1977).
93. 431 U.S. 324 (1977).
94. See Justice Brennan's dissent in International Bhd. Teamsters v. United States, Id.

at 377 (Brennan, J., dissenting), especially text accompanying n.2.
95. 431 U.S. 553 (1977).
96. Id. at 558
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been illegally deprived did not make it a continuing violation.97 The
Court intoned that it was as if the discrimination had happened before
the law existed." This combination of cases was a devastating duo to the
interest of affected class members and their advocates.

C. Sex Discrimination

One of the cases that probably will go on record as the quickest to be
disavowed by the Congress was General Electric Co. v. Gilbert." In that
case, the Supreme Court concluded that exclusion of pregnancy disability
benefits from an otherwise comprehensive insurance plan was not dis-
crimination, unless an intention to discriminate could be established. 00 It
excluded discrimination based on pregnancy from 'sex discrimination'.101
Gilbert is an example of logic running away with common sense. In it the
Supreme Court declared, "The lack of identity between the excluded dis-
ability and gender as such under this insurance program becomes clear
upon the most cursory analysis. The program divides potential recipients
into two groups-'pregnant women and non-pregnant persons.' """s Con-
gress passed an amendment in 1978 to make it perfectly clear that it in-
tended no such meaning."0 '

It would be hard to assert that the Supreme Court was institutionally
hostile to protecting the rights of women in the light of such non-Title
VII cases as Kahn v. Shevin,104 Cleveland Board of Education v.
Lafluer,105 and Frontiero v. Richardson"" which, although the Court
steadfastly refused to declare sex to be a suspect class, did not indicate
hostility to the underlying equities involved. Perhaps Gilbert merely re-
flected a failure of sophistication on the part of the Court that was fore-
shadowed as early as Phillips v. Martin Marietta Corp.10 7 in which the
majority, over the protests of Justice Marshall,'0" seemed to invite statis-
tics to demonstrate a general expectation that women stay home and take

97. Id.
98. Id.
99. 429 U.S. 125 (1976).

100. Id. at 135.
101. Id. at 138.
102. Id. at 135 (quoting Geduldig v. Aiello, 417 U.S. 484, 496, n.20 (1973)).
103. H.R. REP. No. 1786, 95th Cong., 2d Ses. (1978) (amending section 701 of the Civil

Rights Act of 1964 by adding a new subsection making clear that the terms 'because of sex'
or 'on the basis of sex' include, but are not limited to, on the basis of pregnancy, childbirth,
or related medical conditions).

104. 416 U.S. 351 (1974).
105. 414 U.S. 632 (1974).
106. 411 U.S. 677 (1973).
107. 400 U.S. 542 (1971).
108. Id. at 545 (Marshall, J., concurring).
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care of the kids.'" There is evidence that the Court has recovered from
the original myopia, at least to some extent.

In Nashville Gas Co. v. Satty,"O the Court made a distinction between
pregnancy disability burdens as distinguished from want of benefits."'
This case might have represented the Court's attempt to dig itself out of
the embarrassment of Gilbert.

In City of Los Angeles Department of Water and Power v. Manhart,"2

the Court started the disintegration of the notion that the use of sex seg-
regated mortality tables was a legitimate defense against discrimination
charges when women receive less benefits for the same money or are re-
quired to pay more money for the same benefits.113 Maybe the Supreme
Court was trying to beat the clock, but it did not forestall the passage of
the pregnancy benefit amendment. Subsequent Supreme Court decisions,
however, at least on that issue, indicate that they got the message. In
Newport News Shipbuilding & Dry Dock Co. v. EEOC,114 the Supreme
Court overruled the broad premise of Gilbert. It held that under the
pregnancy disability amendment, discriminatory classification based on
gender-related biological characteristics such as pregnancy constitute sex
discrimination for all Title VII purposes. 5

As will be recalled, the Supreme Court applied the rule of Griggs to sex
discrimination in Dothard v. Rawlinson.1  While the Court was hospita-
ble to the interest of women as a class in that aspect of the Rawlinson
case, in another aspect it supported a determination that sex was a bona
fide occupational qualification for prison guards that have contact with
male criminals in a maximum security penal institution. 7 Although
lower courts have uniformly recognized sexual harassment as prohibited
sex discrimination under Title VII, the Supreme Court has yet to address
the issue."

Probably the more intriguing sex discrimination question is whether
Title VII requires comparable pay for jobs of comparable worth. This is-
sue concerns the relationship between the so called Bennett Amendment

109. 400 U.S. at 543.
110. 434 U.S. 136 (1977).
111. Id. at 142.
112. 435 U.S. 702 (1978).
113. Id. at 708.
114. 462 U.S. 669 (1983).
115. Id. at 631.
116. 433 U.S. 321 (1977).
117. Id. at 331.
118. See Hensen v. City of Dundee, 682 F.2d 897 (11th Cir. 1982); Bundy v. Jackson,

641 F.2d 934 (D.C. Cir. 1981); Barnes v. Costle, 561 F.2d 983 (D.C. Cir. 1977); Tompkins v.
Public Serv. Elec. & Gas Co., 568 F.2d 1044 (3rd Cir. 1977).
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in section 703(h) of Title VII of the Civil Rights Act"' and the Equal Pay
Act.12 0 The Supreme Court addressed the issue of that relationship in
County of Washington v. Gunther.12' It held that only differences in
compensation authorized by the Equal Pay Act were within the Bennett
Amendment exceptions. 2 2 What the case clearly determined was that
plaintiffs alleging sex-based wage discrimination can proceed to litigation
under the liberal standards of Title VII and are not restricted to the more
narrow 'equal pay for equal work' standard of the Equal Pay Act.12 3 The
decision in Gunther is the opening salvo. But it may well be the water-
shed of the type of pay equity case that can be won under Title VII. The
Supreme Court was careful to distinguish that this was not a classic com-
parable worth case. Many states and local communities have moved to
address comparable worth questions. If relief is not forthcoming by more
expansive Title VII litigation, it would not be at all surprising if legisla-
tive amendments to redress the problems are enacted in the near term.

Finally, in Arizona Governing Committee v. Norris,"4 a state deferred
compensation plan, which gave employees options of a lump sum to be
used at retirement to buy an annuity from a designated insurance com-
pany; a periodic payment of a fixed sum for a fixed period of time; or an
annuity providing periodic life payment, was examined and found to dis-
criminate against women.1' The state's retirement system provided all
state employees with equal benefits at equal cost but the optional de-
ferred compensation plan involved purchases from insurance carriers
which used sex segregated actuarial tables.22 For an employee electing to
receive a monthly annuity following retirement, the amount of benefit de-
pended upon compensation, age at retirement, and sex. Male and female
pay/age cohorts would receive different amounts based solely on sex.
That was declared violative of the statute.1 2

7

D. Religious Discrimination

The Supreme Court, perhaps wisely, has given little attention to the
religious discrimination provisions of Title VII of the Civil Rights Act of
1964. Religion as one of the usual bases of invidious discrimination was
included as a protected class in the original Act. Congress, however, found

119. 42 U.S.C. § 2000e-2(h) (1982).
120. 29 U.S.C. § 206(d) (1982).
121. 452 U.S. 161 (1981).
122. Id. at 169.
123. Id. at 171.
124. 103 S. Ct. 3492 (1983).
125. Id. at 3493.
126. Id. at 3495.
127. Id. at 3499.
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it necessary in 1972 to amend the Act to include a definition of religion.3 8

It also amended section 702, which provided certain exemptions for reli-
gious corporations;129 the definition of which tended to confuse rather
than clarify the law. A religious corporation or association or society is
exempted in the employment of individuals of a particular religion to per-
form work connected with the carrying on of its activities. The language
does not limit those activities to religious activities but seems to be more
expansive. That interpretation is strengthened by the fact that there al-
ready exists a bona fide occupational qualification exception for religion
in section 703(e) which seems more than adequate to take care of jobs
necessitating the performance of religious or religion-related functions.

The only significant Supreme Court decision on point is Trans World
Airlines v. Hardison.") In Hardison, the Supreme Court gave section
703(j) a rather narrow interpretation as regards the duty to reasonably
accommodate to an employee's religion. If the cost of accommodation is
more than de minimus, then it is likely to be an undue hardship not re-
quired under the Act.'"1 Moreover, adjusting seniority rights of other em-
ployees under a collective bargaining agreement was not an accommoda-
tion to be required of the employer."23 The Supreme Court walked a
constitutional tightrope to avoid running into difficulties on the one hand
with the free exercise clause of the Constitution and with the establish-
ment clause on the other. The decision provides little comfort to those
concerned with the free exercise of religious observances that are outside
the mainstream. It may well be that for the unorganized employer or the
nonunionized sector more protections would be available as there would
be no seniority barrier to swapping assignments to accommodate. If there
is more than a minimal economic cost to the employer, however, it is un-
likely that accommodation can be required.

E. The Order and Allocation of Burdens of Proof

In Furnco Construction Corp. v. Waters'38 the Supreme Court tried
again to clarify its explanation of the 'disparate treatment' theory of Mc-
Donnell Douglas, and the 'disparate impact' theory of Griggs. It also
pointed out that the mere fact that an employer has an affirmative action
plan which utilizes a sufficient number of minorities does not insulate it
from charges of unequal treatment, although positive performance of

128. See 42 U.S.C. § 2000e-2(e)(1982).
129. Id. § 2000e-1.
130. 432 U.S. 63 (1977).
131. Id. at 84.
132. Id.
133. 438 U.S. 567 (1978).
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such a plan could be used to support an inference that the employer is
more likely not to have intentionally discriminated in an individual
case.1' " While the Court made clear that its allocation of the burdens of
proof in disparate treatment cases, as articulated in McDonnell Douglas,
was not intended to be a mechanized ritual,18 5 its explanation of the re-
quirements created further confusion. In stating the defendant's burden
of proof once the plaintiff has established a prima facie case, the Court
describes it at one point as 'proving' that he based his employment deci-
sion on a legitimate consideration and in the next breath describes the
burden as 'articulating' a legitimate nondiscriminatory reason.'" This im-
precision resulted in another Supreme Court case, Board of Trustees of
Keene State College v. Sweeney,1 3

7 in which the Court asserted that
words such as 'articulate,' 'show,' and 'prove' may have more or less simi-
lar meanings depending upon the context in which they are used." The
Court then clarified that what it really meant was the lesser burden of
'articulating.'"'

In Texas Department of Community Affairs v. Burdine,"0 the Court
was again required to address the nature of the evidentiary burden placed
upon the defendant in disparate treatment cases. Noting that the ulti-
mate burden of persuasion always rests with the plaintiff,41 the Court
declared that the defendant's burden at the point the plaintiff makes out
a prima facie case is merely a burden of production. 14 The burden that
shifts to the defendant is to rebut the presumption of discrimination (es-
tablished by the plaintiff's prima facie case) by producing evidence that
its action was based on a nondiscriminatory reason. 14 The Court noted
that the defendant need not persuade the court that it was actually moti-
vated by its proferred reason, but that it is sufficient if its evidence raises
a genuine issue of fact. To do this, the defendant must set forth, through
the introduction of admissible evidence, the reasons for the plaintiff's re-
jection.14 4 The Court stated that placing the burden of production on the
defendant serves to meet the plaintiff's prima facie case by presenting a
legitimate reason for the action and also serves to frame the factual issue
with sufficient clarity that the plaintiff will have a full and fair opportu-

134. Id. at 577.
135. Id. at 580.
136. Id. at 577-78.
137. 439 U.S. 24 (1978).
138. Id. at 25.
139. Id.
140. 450 U.S. 248 (1981).
141. Id. at 253.
142. Id. at 255.
143. Id. at 256.
144. Id.
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nity to demonstrate pretext.1 45

. Perhaps it is inevitable, given the nature of our legal system and the
nature of the statutory scheme in Title VII, that issues like this would
have to be resolved by the Supreme Court. But it is deplorable that ten
years after Griggs, and eight years after McDonnell Douglas, the Su-
preme Court is still attempting to explain the order, allocation, and the
nature of the burdens of proof required by the statute. It is clear that its
attempts have been less than successful.

In United States Postal Service v. Aikens1" the Supreme Court va-
cated a case for reconsideration in the light of Burdine. Aikens involved
the allocation of the burden of proof between the plaintiff and the defen-
dant on the issue of the qualifications of the plaintiff in a disparate treat-
ment case. Justices Marshall and Brennan in their dissenting opinion '4 7

considered Burdine totally irrelevant to the facts of Aikens, in which the
lower court required the plaintiff to prove that he was as qualified or
more qualified than individuals who were promoted, in order to make out
his prima facie case. 146 In Burdine, the dissent pointed out, the issue was
the nature of the burden which shifted to the employer after the plaintiff
had made out his prima facie case.1 4

9

Aikens soon returned to the Supreme Court. In United States Postal
Service v. Aikens (Aikens II),150 the Supreme Court again sent the case
back to the district court. It concluded that the parties and the court of
appeals unnecessarily evaded the ultimate question of discrimination by
framing the issue in terms of whether plaintiff's prima facie case was es-
tablished by showing, among other things, that he possessed minimal
qualifications."' The Supreme Court said that when the defendant fails
to persuade the district court to dismiss the action for lack of a prima
facie case and offers evidence of the reason for his rejection, the court
must decide the basic issue of whether or not intentional discrimination
occurred. 1 2 The Court suggested it would not be unhappy if the district
court found for Aikens, but it avoided directly addressing the issue of
proof of comparative qualifications. The Supreme Court considered the
case to have been fully tried on the merits and, therefore, preoccupa-
tion with the qualification issue evaded the ultimate question of

145. Id.
146. 453 U.S. 902 (1981).
147. 453 U.S. at 902 (Marshall & Brennan, JJ., dissenting).
148. Id. at 904.
149. Id. at 905.
150. 460 U.S. 711 (1983).
151. Id. at 1481.
152. Id. at 1482.
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discrimination.'"3
We might, with justification, complain that in two trips to the Supreme

Court it is not only the courts below that have unnecessarily evaded some
ultimate questions. This case went to the Supreme Court twice and no-
body benefitted, except perhaps the lawyers.

In Connecticut v. Teal,'" the Supreme Court returned, yet again, to
questions of order and allocation of burdens of proof, but this time under
the disparate impact standard first enunciated in Griggs. The question
was whether an examination that barred a disparate number of black em-
ployees from consideration for promotion, and that had not been shown
to be job related, violated section 703(a)(2) despite the fact that the re-
sult of the entire hiring process reflected no adverse impact. 55 At issue
was the 'bottom line' theory of defense. That theory, as asserted in this
case, was that an employer would not be liable for racial discrimination
suffered by employees barred from promotions by their failure to pass a
written test, which test had a disparate impact on the class to which
those employees belonged, where the result of the entire promotional pro-
cess did not have a disparate impact upon that class.'" The Supreme
Court rejected the 'bottom line' defense and concluded that when, as in
this case, the test had acted as a barrier to the plaintiffs, the nondiscrimi-
natory, 'bottom line,' was no answer to their prima facie case of
discrimination.

5 7

As anticipated, there was a dissent."" Chief Justice Burger and Justices
Powell, Rehnquist, and O'Connor, thought that Title VII had not been
infringed and that the majority position could frustrate the statute's
broader objectives of facilitating inclusion of minorities in the
workforce.'" ° The reaction to the demise of the bottom line concept has
been sharp.160

IV. ENFORcEMENT LITIGATION

In 1984, one gets the definite sense that there is a higher probability
the Supreme Court will take a technical case or a 'lawyer's case' in Title

153. Id.
154. 457 U.S. 440 (1982).
155. Id. at 445.
156. Id. at 452.
157. Id. at 454.
158. Id. at 456 (Powell, J., dissenting).
159. Id. at 464.
160. See Blumrosen, The Group Interest Concept, Employment Discrimination, and

Legislative Intent: The Fallacy of Connecticut v. Teal, 20 HRV. J. ON LEGiS. 99 (1983);
Thompson & Christiansen, Court Acceptance of Uniform Guidelines Provisions: The Bot-
tom Line and the Search for Alternatives, 8 EMPLOY E REL. L.J. 587 (1983).
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VII and related areas than a case that will provide any substantive break-
through. In fact, since 1971 and the first Supreme Court case on Title
VII, technical cases outnumber those cases which contribute to "the
basics of employment discrimination law" by a substantial margin.""
Some of the cases are considered enforcement litigation even though they
add to substance.162

Of the cases decided in 1983 by the Supreme Court, I would classify
only Norris and Newport News Shipbuilding as substantive cases. The
others would be basically technical, although we might give Aikens II
marginal substantive credit.1ss In 1984, we had six cases, only two of
which were of any substantive significance: Hishon v. King & Spald-
ing'64 and Fire Fighters Local Union No. 1784 v. Stotts.e6 In fact, Stotts
is a technical case since the real issue was the discretion in the district
court to modify a consent decree. The dicta of the Stotts decision has
brought it undeserved attention. The other cases, Cooper v. Federal Re-
serve Bank of Richmond,'" Burnett v. Grattan,167 EEOC v. Shell Oil
Co.,168 and Lehman v. Trout,'s" are technical cases which, given our page
limitations, do not warrant more than noting. Boston Fire Fighters Union
v. Boston Chapter NAACP1 70 was also technical, and merely vacated the
judgment and remanded the case for reconsideration in light of Stotts.'7 1

My rough count makes it fifty-one Supreme Court cases which are
technical since Title VII was passed, over half of our total. Thirty-one of
these cases were decided in the last five years.

One could view this as either a tendency on the part of the Supreme
Court to avoid the larger substantive issues or a level of maturity in the
development of Title VII law such that the major substantive frontiers

161. See Table A-1 in app. A, infra p. 845, for the cases considered to have made a
substantive contribution to the law (denoted by a single asterisk to the left of the case name
and number) relative to the number of cases addressing technical or procedural matters. See
also W. MURPHY, J. GmrMAN & J. JONES, DiscwmniAIoN IN EMPLOYMENT (4th ed. 1979); J.
JONES & W. MURPHY, DISCRIMINATION IN EMPLOYMENT. 1982 SUPPLEMENT (1982), especially
Chapter 2 ("The Basics of Discrimination") and Chapter 3 ("Enforcement Litigation").

162. See Brown v. General Servs. Admin., 425 U.S. 820 (1976); Chandler v. Roudebush,
425 U.S. 840 (1976); Johnson v. Railway Express Agency, 421 U.S. 454 (1975).

163. The technical ones are EEOC v. Wyoming, 460 U.S. 226 (1983); Crown, Cork & Seal
Co. v. Parker, 462 U.S. 345 (1983); Shaw v. Delta Airlines, 463 U.S. 85 (1983); Guardians
Ass'n v. Civil Serv. Comm'n, 463 U.S. 582 (1983).

164. 104 S. Ct. 2229 (1984).
165. 104 S. Ct. 2576 (1984).
166. 104 S. Ct. 2794 (1984).
167. 104 S. Ct. 2924 (1984).
168. 104 S. Ct. 1621 (1984).
169. 104 S. Ct. 1404 (1984).
170. 104 S. Ct. 3576 (1984).
171. Id. at 3576.
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have been addressed and what is left is the chore of filling in the gaps and
cleaning up technical details. It is significant that the cases categorized as
substantive in the more recent years have related to sex discrimination,
the pregnancy benefits provisions, and the question of comparable worth.

There are other developments in employment discrimination law that
we have ignored, not because they are insignificant but because they are
not related to Title VII or not so directly related as to justify overburden-
ing this essay. Two areas worthy of note, at least, are age discrimination
and handicapped discrimination law. A more comprehensive review
should include those areas, particularly as the courts struggle to adapt
Title VII principles to those protected classes.

There are other related laws that cannot be disregarded. The area that
cannot be ignored even in a truncated presentation is the issue of affirma-
tive action and reverse discrimination. Three cases have been saved for
the discussion of this area and they are Regents of the University of Cali-
fornia v. Bakke,172 United Steelworkers v. Weber,7

3 and Fullilove v.
Klutznik. 74 While the terms 'affirmative action' and 'reverse discrimina-
tion' are of rather recent vintage, the underlying concepts were involved
in the debates in Congress in 1866 over the passage of the Freedmens'
Bureau Acts.175 In modern civil rights lore, the concept of 'affirmative ac-
tion' was first specifically included in Executive Order 10,925 issued by
President John Kennedy in 1961, a requirement which remains in the
current executive order as well as in the rules and regulations of the De-
partment of Labor which administers it. 17

1 In 1969, the Nixon administra-
tion issued an executive order establishing a plan that required numerical
goals and timetables to facilitate increased participation of blacks in cer-
tain construction trades contracted for by the government in the Phila-
delphia, Pennsylvania area. The program was immediately attacked as
unconstitutional because it required quotas and reverse discrimination.
The challenges, both in the courts and the Congress, have been
rejected.

77

Despite widespread use of goals and timetables, the Supreme Court, has

172. 438 U.S. 265 (1978).
173. 443 U.S. 193 (1979).
174. 448 U.S. 448 (1980).
175. An Act to Establish a Bureau for the Relief of Freedmen and Refugees, ch. 200, 14

Stat. 177 (1866). See Jones, Reverse Discrimination in Employment-Judicial Treatment
of Affirmative Action Programs-in the United States, 120 Ir'L LABo Rv. 453 (1981) and
references cited therein.

176. See 41 C.F.R. pt. 60-2 and Exec. Order No. 11,246; 3 C.F.R. 339; 30 Fed. Reg.
12,319 (1965).

177. See Note, The Philadelphia Plan: A Study in the Dynamics of Executive Power,
39 U. CHL L. Rev. 723 (1972); see also Jones, The Bugaboo of Employment Quotas, 1970
Wis. L. Rzv. 341.
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steadfastly declined to review any case specifically involving affirmative
action plans under the executive order. In University of California Board
of Regents v. Bakke, 78 however, a case involving a quota program for the
admission of nonwhites in medical school at Cal-Davis, the Supreme
Court in a four-one-four decision took the first step toward resolving the
'affirmative action/reverse discrimination' controversy. In that case, Mr.
Justice Powell, and the four members of the 'liberal wing' of the Court,
clearly decided that the use of race classifications for purposes of reme-
dial programs, or programs of inclusion as the ones at issue in this case,
was constitutionally permissible.7 9 The combination of Justice Powell
and the four other Justices concluded that the particular program at issue
was in violation of the law."" Four dissenters declined to address whether
the program violated Title VII and they did not disclose whether as a
matter of constitutional interpretation they would have endorsed a race-
specific approach. While the case necessarily had a chilling effect upon
'affirmative action,' particularly in places where it was only reluctantly
accepted, it provided a clear majority for some use of race as a basis for
remedial programs. Mr. Justice Powell, in setting forth how programs
could appropriately be crafted using race classifications, made favorable
references to lower court decisions in which the Philadelphia Plan con-
cept had been challenged and sustained.181

United Steelworkers v. Weber'82 is the only Title VII case among this
troika and in it the Supreme Court approved a race-specific affirmative
action program over the protests of a white male employee who alleged
reverse discrimination. The plan was 'voluntarily' entered into by the
company and the union and created a training program for skilled craft
jobs where the company previously had no program and hired craft em-
ployees from outside.11" The plan established training opportunities, fifty
percent of which would go to black employees who had been excluded by
the company's prior method of obtaining skilled craftsmen.'" Selection
for the slots was based on seniority. Some blacks selected had less senior-
ity than Weber and he challenged this as a violation of Title VII.'" The
Supreme Court concluded that the Act did not prohibit this voluntary
action.'86 The case spawned a wave of commentary pro and con.18 '

178. 438 U.S. 265 (1978).
179. Id. at 320.

.180. Id.
181. Id. at 301-02.
182. 443 U.S. 193 (1979).
183. Id. at 198.
184. Id. at 199.
185. Id.
186. Id. at 197.
187. See Belton, Discrimination and Affirmative Action: An Analysis of Competing
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In Fullilove v. Klutznik,'" the Supreme Court examined a quota pro-
gram established by the Congress of the United States. Certain federal
contracts had a ten percent set-aside provision for minority contrac-
tors."' An executive order program had long existed to facilitate partici-
pation of minorities in government contracting activity, which Congress,
in enacting this law, found to be inadequate.1 90 The statute was then
challenged on the same constitutional basis as affirmative action in em-
ployment under the executive order in lower courts."' The Supreme
Court sustained the constitutionality of the Act by a vote of six-to-three,
although there were several opinions regarding the nature of the judicial
scrutiny that should be utilized in such cases. The Supreme Court deter-
mined that it is not the exclusive province of the judiciary to address the
effects of past discrimination, but that it is appropriate for elected offi-
cials, such as chief executives and legislative bodies, to establish affirma-
tive action programs to deal with the legacy of the past. Legislative bod-
ies and chief executives throughout the country at the federal, state, and
city level have continued to respond affirmatively.12" Congress has en-
acted statutes requiring 'affirmative action' under the present administra-
tion and they have been signed into law by President Reagan. 19

3

The Supreme Court issued Fire Fighters Local No. 1784 v. Stotts'" in
June of 1984. It has been touted as sounding the death knell for affirma-
tive action. What the Supreme Court actually decided in the case was lost
in the media presentations and commentary on matters not before the
Court. The issue, in a classic sense, was whether the district court abused
its discretion in modifying a consent decree over the objections of one of
the parties. These modifications had the effect of overriding layoffs under
a bona fide seniority system. The consent decree was facially silent on
layoffs." s Also, the issue of liability had never been litigated. There were,

Theories of Equality in Weber, 59 N.C.L. Rzv. 531 (1981); Blumrosen, Affirmative Action
and Employment After Weber, 34 RuTrGmws L. Rv. 1 (1981); Edwards, Affirmative Action
or Reverse Discrimination: The Head and Tail of Weber, 13 CRMGHTON L. REv. 713
(1980). Contra Kitch, The Return of Color Consciousness to the Constitution: Weber,
Dayton, and Columbus, 1979 Sup. CT. Rav. 1; Meltzer, The Weber Case: The Judicial Ab-
rogation of the Anti-Discrimination Standard in Employment, 47 U. CHL L Rav. 423
(1980).

188. 448 U.S. 448 (1980).
189. Id. at 454.
190. Id. at 460.
191. Id. at 455.
192. See Jones, The Genesis and Present Status of Affirmative Action in Employ-

ment: Economic, Legal, and Political Realities, AMERICAN POL SCL A. PROC. (1984), partic-
ularly nn. 60, 65 & 66.

193. See supra note 44.
194. 104 S. Ct. 2576 (1984).
195. Id. at 2581.
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of course, dissenting opinions by three justices, "' and two justices wrote
separately in concurrence. 197 There is disturbing dicta in Justice White's
opinion for the majority suggesting that under Title VII, courts can never
award relief to persons who are not identified victims of discrimination.1"

Justice Stevens, subsequent to the decision in a speech at the North-
western University Law School, was critical of the majority for reaching
out in this case to embrace matters not appropriately before the Court.1"
The decision immediately became a matter of controversy in the media
and attempts were made to exploit it as a political issue in the forthcom-
ing presidential election.

V. A SUBJEcTIvE AND TENTATIVE EVALUATION OF TITLE VII AND
RELATED CASES: CAVEATS AND CONCLUSIONS

A. Caveats

What follows is a subjective and tentative evaluation of Title VII and
related cases over the twenty-year period. My two research assistants and
I took the LEXIS computer printout of 132 cases and eliminated those
considered marginal. We each independently evaluated the others. We
avoided a mere won-loss count, and in instances in which major issues in
the case split, we considered the decision neutral. When a case added lit-
tle or nothing to the law but prolonged the process, we tended to consider
it as negative. When we had differences regarding the inclusion or exclu-
sion of the case in the count, the autocrat prevailed. We considered and
ranked ninety cases and there was amazing unanimity in our evaluations.
Most differences stemmed from considering the case in isolation, or some-
times misperceiving aspects of the holdings which, once cleared up, elimi-
nated the disparity in ranking. There were two cases which we still assess
differently.20 It is amazing that there was not a greater number of varia-
tions in assessment since we were operating from three different points of
observation.

This Article does not permit explanation of the rationales for the judg-
ments. Some cases, which we classify as negative, may be considered to
advance more efficient law enforcement, and vice versa. These highly sub-
jective and tentative characterizations blur such nuanced considerations,

196. Id. at 2595 (Blackmun, J., dissenting, joined by Brennan & Marshall, JJ.).
197. Id. at 2590 (O'Connor, J., concurring); id. at 2594 (Stevens, J., concurring).
198. 104 S. Ct. at 2588.
199. See Taylor, Stevens Critical of Fellow Justices, 130 CHicAGO DALY L BuLL. 3 (Aug.

6, 1984).
200. The two cases assessed differently are Connecticut v. Teal and Northwest Airlines

Inc. v. Transport Workers; see app. Table A-1, infra pp. 848-49.
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which will have to await that book when and if it is ever written.
We are highly sensitive to the crudeness of this effort. It seems to us,

however, that there are sufficient data now available on this law and suffi-
cient methodology available in social science and law that some more re-
fined and reliable barometer of the effect of litigation under Title VII is
possible to construct. If this rough attempt stimulates those with more
time, talent, and greater resources to undertake some probing of the mass
of litigated cases available, then we will have made a modest contribution
to ongoing research.

B. Some Observations and Concluding Remarks

Without benefit of any objective proof, it is my impression that the
civil rights community, generally, has had the attitude in recent years
that the Supreme Court has been a negative factor in employment dis-
crimination matters. Of the ninety cases we ranked, forty-six (51%) were
considered to be positive or supportive of protected class rights while
thirty-five (39%) were ranked as negative. Nine (10%) were considered
neutral. Even if all neutral cases were counted as negative, the majority
would still be positive. Why the persistence of the sense of pessimism in
the face of these figures? One answer may lie in expectations. In the first
decade, we had twelve cases that were ranked and nine (75%) were posi-
tive and three (25%) were negative.

In the second decade of seventy-eight cases, thirty-seven (47%) were
ranked positive, thirty-two (41%) negative, and nine (12%) neutral. If
perception of the nine neutrals made them negatives, the second decade
would be majority negative. If, however, you split them fifty-fifty we still
come out with a positive edge, though much less of a positive than in the
first decade. If earlier successes led the civil rights community to expect
continued performance in the second decade, then that performance
could explain the persistence of pessimism, even though the balance is
still positive. The declining ratio of pluses to minuses is understandably
chilling.

Another point worthy of consideration is the type of cases decided. The
first decade gave us Griggs, McDonnell Douglas, and Albemarle v.
Moody; cases with expansive dicta and trail blazing impact. While the
second decade has its share of cases of major significance, media attention
focussed on rather more easily understood substantive issues. This tended
to project a climate more negative in appearance than in reality. Cases
like Gilbert v. General Electric, Trans World Airlines v. Hardison,
Teamsters v. United States, Bakke, and Stotts, to name a few, most of
which had primarily negative implications; present a depressing picture of
the state of the law. Cases of equally great significance, but without the
general appeal, are only read by the experts. Although we have had
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United Steelworkers v. Weber, Fullilove v. Klutznik, and County of
Washington v. Gunther, to name three highly significant cases on the
positive side, only Weber has commanded media attention comparable to
the negative cases. The Stotts decision, which is in fact a very technical
case, got inordinate media attention for principles that are not estab-
lished in the law of the case.

In the last decade I selected thirty-five cases 0' which I judged to have
made some substantive contribution to the law. Of that number, we had
rated twenty positive, three neutral, and twelve negative. In the last five
years, of thirteen such cases, four were negative, one neutral, and eight
positive.

There is much that this crude method of assessing the cases could not
achieve, and certainly not with the time and the talent available for the
preparation of this Article. A more adequate analysis of each case and the
basis for its assessment, as well as the basis for contrary assessments,
would have been extremely useful and would have given more substance
to the stark numbers which we present herein. It is difficult to make qual-
itative judgments about the impact of a case, but we know that all Su-
preme Court decisions, positive or negative, are not equal in significance.

What do all of these figures we have examined prove? I do not re-
present that they prove anything, but they suggest a multitude of
things: (1) They suggest that future research which could combine legal
analysis, survey research, and statistical analysis would do more than sug-
gest conclusions about the effectiveness of Title VII law; (2) Proof of the
effects, or lack thereof, of the law would provide a better basis for legisla-
tive judgments regarding the need for improvements or for entirely differ-
ent approaches to remedying the evils identified; (3) They offer the possi-
bility of more reliable methods of evaluation of litigation as remedy than
are presently available. As limited and crude as this exercise has been,
the results suggest to me that we, all of us, know even less about the real
effects of Title VII than I thought we did; and I never thought we knew
very much. Application of more sophisticated models of this method to
the Title VII decisions in all courts could give us a more reliable method
of measuring the effects of this remedial legislation than case load figures
and intuition provide. Refinements in techniques could be applicable to
aid in evaluating the impact of other laws.

Until more sophisticated probes of the effect of the law can be devised
and effectuated, we are left with crude measures or with mere intuition.
One hopes that the next decade in the life of Title VII will see greater
resources of the government and other research institutions devoted to
examining the impact of this law. Meanwhile, despite these numbers, I

201. See app, A, Table A-I, infra p. 845.
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am unable to shake the feeling of pessimism regarding the future of Title
VII.

APPENDIX A

Introduction

This appendix includes two tables.
Table A-1 (Evaluation of Title VII and Related Cases Decided by the

Supreme Court 1965-1984) lists the subjective evaluation of the ninety
Supreme Court cases dealing with Title VII and related laws. An explana-
tion of the case selection and evaluation process is provided in the text
supra pp. 841-44. An explanation of the symbols is provided below.

First, the 'evaluation' column contains three symbols, '+', '-' and '0'.
A '+' indicates the case was considered to have facilitated the advance-
ment of the interests of the protected classes. A '-' indicates the case
was considered to have hindered advancement of protected classes' inter-
ests. A '0' indicates the case was considered to have neither advanced nor
hindered protected class interests, usually because the decision was so
closely related to the specific facts of the case as to not be generalizable,
or because the court was merely affirming what it had decided in an ear-
lier case.

Second, the single asterisk to the left of the case number indicates
those cases considered by the author to have made a substantive contri-
bution to the law, as opposed to cases dealing with technical or proce-
dural issues. See text supra p. 843, for further explanation and analysis.

Finally, a double asterisk to the right of the 'X' in the evaluation col-
umnn denotes the two cases in which the three raters split on the assess-
ment of that case. In these cases, the decision of the author prevailed. See
text supra p. 841.

Table A-2 summarizes the evaluations of the cases listed in Table A-1
by year and by decade.
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Table A-I

Evaluation of Title VII and Related Cases Decided
Court

YEAR CASE
1965-1984

1. Crosslin v. Mountain State Tel. &
Tel.,
400 U.S. 1004

2. Phillips v. Martin Marietta Corp.,
400 U.S. 542

*3. Griggs v. Duke Power Co.,
401 U.S. 424

by the Supreme

EVALUATION

+ - 0

X

X

X

1972 4. Love v. Pullman Co., X
404 U.S. 522

1973 *5. McDonnell Douglas Corp. v. Green, X
411 U.S. 792

6. Frontiero v. Richardson, X
411 U.S. 677

*7. Espinoza v. Farah Mfg. Co., X
414 U.S. 86

1974 8. Cleveland Bd. of Educ. v. LaFleur, X
414 U.S. 632

9. Alexander v. Gardner-Denver Co., X
415 U.S. 36

10. Kahn v. Shevin, X
416 U.S. 351

*11. Morton v. Mancari, X
417 U.S. 535

12. Geduldig v. Aiello, X
417 U.S. 484

1975 *13. Emporium Capwell Co. v. Western X
Addition Community Org.,
420 U.S. 50

*14. Johnson v. Railway Express X
Agency,
421 U.S. 454

*15. Albemarle Paper Co. v. Moody, X
422 U.S. 405

1971
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1976

EVALUATION

+ - 0
X

X

16. Liberty Mut. Ins. Co. v. Wetzel,
424 U.S. 737

*17. Franks v. Bowman Transp. Co.,
424 U.S. 747

18. NAACP v. Federal Power Comm'n,
425 U.S. 662

*19. Chandler v. Roudebush,
425 U.S. 840

*20. Brown v. General Servs. Admin.,
425 U.S. 820

*21. Washington v. Davis,
426 U.S. 229

*22. McDonald v. Santa Fe Trail
Transp. Co.,
427 U.S. 273

*23. Fitzpatrick v. Bitzer,
427 U.S. 445

24. General Elec. Co. v. Gilbert,
429 U.S. 125

25. International Union of Elec., Radio
& Mach. Workers v. Robbins &
Myers,
429 U.S. 229

*26. United Air Lines, Inc. v. Evans,
431 U.S. 553

27. East Texas Motor Freight Sys. v.
Rodriguez,
431 U.S. 395

*28. International Bhd. of Teamsters v.
United States,
431 U.S. 324

*29. Trans World Airlines, Inc. v.
Hardison,
432 U.S. 63

30. United Airlines, Inc. v. McDonald,
432 U.S. 385

31. Occidental Life Ins. Co. v. EEOC,
432 U.S. 355

*32. Dothard v. Rawlinson,
433 U.S. 321

*33. Hazelwood School Dist. v. United
States,
433 U.S. 299

*34. Nashville Gas Co. v. Satty,
434 U.S. 136

1977
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1978

EVALUATION

+ - 0
x

x

x

x

35. National Educ. Assoc. v. South
Carolina,
434 U.S. 1026

36. Christiansburg Garment Co. v.
EEOC,
434 U.S. 412

*37. Los Angeles Dept. of Water &
Power v. Manhart,
435 U.S. 702

*38. Monell v. Department of Social
Servs.,
436 U.S. 658

*39. Regents of the Univ. of Cal. v.
Bakke,
438 U.S. 265

*40. Furnco Constr. Co. v. Waters,
438 U.S. 567

41. Board of Trustees of Keene State
College v. Sweeney,
439 U.S. 24

42. Quern v. Jordan,
440 U.S. 332

*43. New York City Transit Auth. v.
Beazer,
440 U.S. 568

*44. Cannon v. University of Chicago,
441 U.S. 677

45. Personnel Admin. of Mass. v.
Feeney,
442 U.S. 256

46. Great Am. Say. & Loan Ass'n v.
Novotny,
442 U.S. 366

*47. United Steelworkers v. Weber,
443 U.S. 193

1979
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*48. California Brewers Ass'n v. Bryant,
444 U.S. 598

49. General Tel. Co. v. EEOC,
446 U.S. 318

*50. New York Gaslight Club v. Carey,
447 U.S. 54

51. Mohasco Corp. v. Silver,
447 U.S. 807

*52. Fullilove v. Klutznick,
448 U.S. 448

53. Delaware State College v. Ricks,
449 U.S. 250

EVALUATION

+ - 0
X

X

X

54. EEOC v. Associated Dry Goods
Corp.,
449 U.S. 590

55. Carson v. American Brands, Inc.,
450 U.S. 79

*56. Texas Dep't of Community Affairs
v. Burdine,
450 U.S. 248

57. Delta Air Lines, Inc. v. August,
450 U.S. 346

58. Northwest Airlines Inc. v.
Transport Workers Union,
451 U.S. 77

59. Gulf Oil Co. v. Bernard,
452 U.S. 89

*60. County of Washington v. Gunther,
452 U.S. 161

61. United States Postal Serv. Bd. of
Governors v. Aikens,
453 U.S. 902

62. Chardon v. Fernandez,
454 U.S. 6

1980

1981
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1982

EVALUATION

+ - 0
x

x

x

63. Zipes v. Trans World Airlines, Inc.,
455 U.S. 385

*64. American Tobacco Co. v.
Patterson,
456 U.S. 63

*65. Pullman-Standard v. Swint,
456 U.S. 273

*66. North Haven Bd. of Educ. v. Bell,
456 U.S. 512

67. Kremer v. Chemical Constr. Corp.,
456 U.S. 461

68. General Tel. v. Falcon,
457 U.S. 147

69. Sumitomo Shoji America, Inc. v.
Avagliano,
457 U.S. 176

70. Patsy v. Board of Regents,
457 U.S. 496

*71. Connecticut v. Teal,
457 U.S. 440

72. Ford Motor Co. v. EEOC,
458 U.S. 219

73. General Bldg. Contractors Ass'n v.
Pennsylvania,
458 U.S. 375

*74. EEOC v. Wyoming,
103 S. Ct. 1054

75. United States Postal Serv. Bd. of
Governors v. Aikens,
103 S. Ct. 1478

76. W.R. Grace & Co. v. Local 759,
103 S. Ct. 2177

77. Crown, Cork & Seal Co. v. Parker,
103 S. Ct. 2392

*78. Newport News Shipbuilding & Dry
Dock Co. v. EEOC,
103 S. Ct. 2622

79. Shaw v. Delta Air Lines, Inc.,
103 S. Ct. 2890

80. Guardians Ass'n v. Civil Serv.
Comm'n,
103 S. Ct. 3221

*81. Arizona Governing Comm. v.
Norris,
103 S. Ct. 3492

82. Ashley v. City of Jackson,
104 S. Ct. 255

X**

x

x

1983
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1984

EVALUATION

+ - 0
X

NOTES:

+ Case facilitated the advancement of protected-class interests
- Case hindered the advancement of protected-class interests
0 Case made no significant contribution; neither advanced nor

hindered protected-class interests
* Case made a substantive contribution to the law, as opposed to

addressing only technical or procedural matters.
** The three raters disagreed on the evaluation of the case.

For further explanation, see text, pages 841-44, infra and the introduc-
tion to Appendix A.

83. Lehman v. Trout,
104 S. Ct. 1404

84. Consolidated Rail Corp. v. Darrone,
104 S. Ct. 1248

85. EEOC v. Shell Oil Co.,
104 S. Ct. 1621

*86. Hishon v. King & Spalding,
104 S. Ct. 2229

87. Firefighters Local Union No. 1784
v. Stotts,
104 S. Ct. 2576

88. Cooper v. Federal Reserve Bank,
104 S. Ct. 2794

89. Burnett v. Grattan,
104 S. Ct. 2924

90. Boston Firefighters Union v.
Boston Police Patrolmen's Assoc.,
104 S. Ct. 3576
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Table A-2

Summary of Number and Evaluation of Title VII
and Related Supreme Court Decisions

By Year and By Decade

YEAR TOTAL (+) (-) (0)

1965 0 - --

1966 0 - -

1967 0 - -

1968 0 - -

1969 0 - -

1970 0 - -

1971 3 2 1
1972 1 1 - -

1973 3 2 1 -
1974 5 4 1 -
1975 3 2 1 -
1976 10 5 4 1
1977 9 4 5 0
1978 7 3 1 3
1979 6 2 3 1
1980 6 3 3 0
1981 9 5 3 1
1982 11 4 7 0
1983 9 4 3 2
1984 8 5 2 1

TOTALS 90 46 (.51) 35 (.39) 9 (.10)

First Decade 12 9 (.75) 3 (.25) 0 ()
(1965-1974)
Second Decade 78 37 (.47) 32 (.41) 9 (.12)
(1975-1984)
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