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"How Goes the Supreme Court?"t
by Supreme Court Justice William J. Brennan, Jr.*

How goes the Supreme Court? That is my subject for this lecture. It is
a much discussed subject these days. Some public interest groups cham-

pioning civil rights and civil liberties are announcing publicly that they
are avoiding bringing cases to the Supreme Court of the United
States-that they find they have a better chance of prevailing in state
courts or in legislatures. Why are they doing this? Here is a statement of
the ACLU (American Civil Liberties Union):
Americans are far less free today than they were a year ago. In the
space of one genuinely appalling term ...

[iun case after case ...

a ma-

jority of the Supreme Court chose to resolve conflicts between the individual and the government in favor of the state. Although many will be
tempted to characterize the Court's decisions as "conservative," it is far
more accurate to describe them as "statist." If the present trend continues-and we have no reason to believe that it will change in the near
future-a fundamental alteration in the relationship of the individual
and the state is likely to take place in American law.
Under our system-at least until very recently--a vigilant judiciary is
t This Article is the text of the fourth Brainerd Currie Memorial Lecture, which was
delivered on October 23, 1984, at The Grand Opera House, Macon, Georgia. Copyright 0
1985 by Supreme Court Justice William J. Brennan, Jr.
* United States Supreme Court Justice, 1956-present. Wharton School of Business, University of Pennsylvania (B.S., 1928); Harvard University (LL.B., 1931). New Jersey Supreme
Court Justice, 1952-1956. Member, State Bar of New Jersey.
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our only formal guaranty of individual freedom. When, as has occurred
this term, the Supreme Court functions, not as a vigorous guardian of the
individual, but as a cheerleader for the government, individual constitutional rights cease to have independent meaning ....
A generation of Americans has come to maturity under a legal system
in which the Supreme Court has provided sustained and effective protection for individual rights ....
Unfortunately, the Supreme Court is now failing to provide that check.
Individual freedom is the exception, not the rule . . . . When the Supreme Court abdicates its role as protector of the individual, the fragile
institutional structure which keeps us free is placed at risk. Moreover,
when as happened repeatedly during this term, the individuals whom the
Court has elected to sacrifice to the government are the poorest and
weakest in the society, the Court's greatest asset-its capacity for moral
leadership-is mortally wounded.1
I dissented in most of the cases the ACLU cited2 to prove the proposition and you may, therefore, understandably conclude that I do not entirely disagree with this comment. Indeed, the following from a dissent of
three of us may strike you as saying much the same thing. In its zeal now
to be on the states' side in criminal cases, the majority of our colleagues
increasingly resort to the unfortunate practice of summary dispositions
without briefing or oral argument.' However justified in other courts, I
have always been wary of summary dispositions in the Supreme Court.
Justice Jackson said, "We are not final because we are infallible, we are
infallible only because we are final."' It seems to me that this is counsel
against Supreme Court final dispositions without briefing and oral argument-at least the practice seemed unjustifiably selective in criminal
cases and, in an opinion5 written by Justice Stevens, three of us said:
[This practice] pose[s] disturbing questions concerning the Court's conception of its role .... But we must not forget that a central purpose of
our written Constitution, and more specifically of its unique creation of a
1. Neuborne & Sims, Americans are far less free today than they were a year ago., Civ.
Lra., Summer 1984, at 12.
2. Id. Burt Neuborne, ACLU legal director, and Charles Sims, ACLU staff counsel, cited
nine cases from the Supreme Court's 1983-84 Term as support for their contention: United
States v. Leon, 104 S. Ct. 3405 (1984); Regan v. Wald, 104 S. Ct. 3026 (1984); Schall v.
Martin, 104 S.Ct. 2403 (1984); Taxpayer for Vincent v. City of Los Angeles, 104 S. Ct. 2118
(1984); Strickland v. Washington, 104 S.Ct. 2052 (1984); United States v. Cronic, 104 S.Ct.
2039 (1984); Immigration & Naturalization Serv. v. Delgado, 104 S.Ct. 1758 (1984); Lynch
v. Donnelly, 104 S.Ct. 1355 (1984); United States v. Doe, 104 S.Ct. 1237 (1984).
3. United States v. Hollywood Motor Car Co., 458 U.S. 263, 271 (1982) (per curiam)
(Blackmun, J., dissenting).
4. Brown v. Allen, 344 U.S. 443, 540 (1952) (Jackson, J., concurring).
5. Florida v. Meyers, 104 S. Ct. 1854 (1984) (Stevens, Brennan & Marshall, JJ.,
dissenting).
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life tenured federal judiciary, was to ensure that certain rights are fairly
secured against possible oppression by the federal or state governments
... . Yet the Court's recent history indicates that, at least with respect
to its summary dispositions [of criminal cases], it has been primarily concerned with vindicating the will of the majority and less interested in its
role as a protector of the individual's constitutional rights. Since the beginning of the October 1981 Term, the Court has decided in summary
fashion 19 [now 23, I think] cases, including this one, concerning the constitutional rights of persons accused or convicted of crimes. All 19 were
decided on the petition of the warden or prosecutor, and in all he was
successful in obtaining reversal of a decision upholding a claim of constitutional right. [We are] not saying that none of these cases should have
been decided summarily. But [we are] saying that this pattern of results,
and in particular the fact that in its last two and one-half Terms the
Court has been unwilling in even a single criminal case to employ its
discretionary power of summary disposition in order to uphold [emphasis added] a claim of constitutional right, is quite striking. It may well be
true that there have been times when the Court overused its power of
summary disposition to protect the citizen against government overreaching. Nevertheless, the Court must be ever mindful of its primary
role as the protector of the citizen and not the warden or the prosecutor.
The Framers surely feared the latter more than the former.'
This uneasiness with what is going on is, of course, with a perceived
trend in the Supreme Court that a majority is pulling back from, or at
least suspending for the time being, enforcement of the principle that has
guided the Court for over a century that "constitutional provisions for the
security of person and property should be liberally construed. . .. It is
the duty of courts to be watchful for the constitutional rights of the citizen, and against any stealthy encroachments thereon."' I am not prepared yet to say that a majority of the Court now disregards Madison's
assurance that "independent tribunals of justice will consider themselves
in a peculiar manner the guardians of those [constitutional] rights.", But
there is certainly a growing feeling that citizens claiming violations of
constitutional rights can better vindicate those rights in state courts than
they can in the Supreme Court of the United States. It is certainly true
that state courts are resting constitutional decisions not on the federal
Constitution, but on their own state constitutions.9 In the process, more
and more of them are construing identically-phrased state constitutional
counterparts of the federal Bill of Rights as guaranteeing citizens of their
states more protection than the federal provisions as construed by the
6. Id. at 1855-56 (footnotes omitted).
7. Boyd v. United States, 116 U.S. 616, 635 (1886).
. I ANNALzS Or CONGRRSs 439 (J. Gales ed. 1786).
9.

See, e.g., State v. White, 97 Wash. 2d 92, 640 P.2d 1061 (1982).
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United States Supreme Court." This is because those courts have regarded some decisions of the United States Supreme Court interpreting
these guarantees to be too narrow and niggardly in their reach."
Unfortunately, we cannot deny that federalism has taken on a new
meaning of late in the Supreme Court. In its name, many door-closing
decisions have been rendered by the Supreme Court. Under the banner of
vague, undefined notions of equity, comity, and federalism, the Court has
condoned both isolated and systematic violations of civil liberties. Such
decisions hardly bespeak a true concern for equity, nor do they properly
explain the nature of our federalism. The fact that state courts have a
duty to safeguard individual rights, and are honoring that duty, cannot
justify the Supreme Court in going on to limit the protective role of the
federal judiciary. For to do so is to forget that one of the strengths of our
federal system is that it provides a double source of protection for the
rights of our citizens. Federalism is not served when the federal half of
that protection is crippled.
This increasing resort of litigants, particularly in criminal cases, to
state constitutions in state courts may in part explain the decline in the
number of cases being brought to the Supreme Court. Although just
about all the lower federal and state courts are experiencing tremendous
increases in dockets, our 1984 Term started last week with a still shrinking docket of filed cases and an also shrinking docket of cases to be argued. The shrinkage in each category is small, but that there should be
any shrinkage at all in each is reason enough for notice, when judicial
dockets throughout the country, federal and state, are increasing at an
alarming rate.
Our docket of filed cases last Term was some 250 cases less than in
each of the two previous Terms. Where we started two Terms ago with
ninety-six hours of cases in the argument pipeline, we started this Term
with only sixty-six hours in the pipeline-only enough to take us into the
December sitting. Two weeks ago, we reviewed the 1,008 applications for
review filed over the summer and granted plenary review of only fortytwo. That number will fill up the January and part of the February sitting, but leave us with the rest of February and the March and April
sittings still to fill.
I expect though that this change in our docket may account for the
virtual complete disappearance of the proposal to create a new court to
relieve us of what was predicted would be an unmanageable burden-there simply is none. I think this trend of lawyers in civil rights and
civil liberties cases to avoid the Court is a lamentable development. In
10. Id.
11. 97 Wash. 2d at 108, 640 P.2d at 1071-72.
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the last thirty years, a series of Supreme Court decisions has bound the
states to the restraints of the federal Bill of Rights.ls These decisions returned to the fundamental provisions wrought by the blood of those who
fought in the War between the States-that the citizens of all our states
are also and no less citizens of our United States, and that this birthright
guarantees our federal constitutional liberties against encroachment by
governmental actions at any level of our federal system-from our state
governments no less than from our national one. Both state and federal
courts, therefore, must be committed to the constitutional ideal of liberty
and individual dignity protected through law. This free society cannot
tolerate a default by either federal or state judges in that sacred trust.
I do suggest that it is too soon to regard last Term's sorry retreat as
necessarily meaning that the future forebodes a diminished role for the
Supreme Court as the protector of our liberties. Despite occasional aberrations, the Court's record has been one of interpreting and applying the
Constitution to carry out its great design, to foster and protect the freedom, the dignity, and the rights of all citizens.
The Supreme Court is, of course, a court with all that the word implies
to the Anglo-American tradition. In my time on the Court, at least onehalf of every Term's docket-and much the more important half-has
been quite different from normal judicial business as I knew it as a state
court judge and quite unlike the usual flow of litigation through the lower
federal courts. Indeed, it is probably quite unlike the judicial business of
any other court in the world. The central quality of this half of the docket
is that the real contest in any case is not so much between the actual
parties to it. For, from our beginnings, a most important consequence of
the constitutionally-created separation of powers has been the American
habit, extraordinary to other democracies, of casting social, economic,
philosophical, and political questions in the form of actions at law and
suits in equity. In this way, important aspects of the most fundamental
issues confronting our democracy end up ultimately in the Supreme
Court for judicial determination. They are the issues upon which our society, consciously or unconsciously, is most deeply divided. They arouse the
deepest emotions. Their resolution-one way or the other-often rewrites
our future history. Until perhaps fifty years ago, the prime examples were
contests between state and federal authority and the definitions of the
powers of the federal, executive, and legislative branches. Over the past
fifty years, and only over that relatively split second of time, the chief
12. See, e.g., Webbs Fabulous Pharmacies, Inc. v. Beckwith, 449 U.S. 155 (1980) (fifth
amendment); Ballew v. Georgia, 435 U.S. 223 (1978) (sixth amendment); Benton v. Maryland, 395 U.S. 784 (1969); Klopfer v. North Carolina, 386 U.S. 213 (1967); Robinson v. California, 370 U.S. 660 (1962) (eighth amendment); Mapp v. Ohio, 367 U.S. 643 (1961) (fourth
amendment).
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subject of the cases coming to the Court has concerned the relationship of
the individual with government---state and federal-that is, with the interpretation and application of the limitations upon governmental power
embodied primarily in the Bill of Rights.
This evolution of constitutional doctrine in our lifetimes only reflects
the momentous changes we have witnessed in our society. It is a truism
that the change that has swept the world in our century has altered the
lives of nearly every person in it. Has this time of change run its course? I
do not think so. The chances are better that for a world now into the
space age, even more momentous changes lie ahead. The signs are already
about us. The mists which have obscured the light of freedom and equality for countless tens of millions are dissipating. For the unity of the
human family is becoming more and more distinct on the horizon of
human events. The gradual civilization of all people replacing the civilization of only the elite, the rise of mass education and mass media of communication, the formation of new thought structures due to scientific advances and social evolution-all these phenomena hasten that day. Our
own nation has shrunk its distances to hours, its population is becoming
primarily urban and suburban, and its technology has spurred an economy capable of fantastic production. We have become the leader of a
world composed of a host of new countries that are ready to follow, but
also quick to reject, the path that we take. Our political and cultural differences cannot stop the progress which is making us a more united
nation.
These are facts that have compelled law itself to rethink its role. None
of us in the ministry of the law, whether teacher, practitioner, or judge,
can deny that law has sometimes given cause for complaint, that law has
isolated itself from the boiling and difficult currents of life as life is lived.
This was not so before the nineteenth century. When the common law
flourished greatly, law was merged, perhaps too thoroughly, with the
other disciplines and sources of human value. Custom, for example, was
the cherished source of the common law of that time. What was declared
custom but the accumulated wisdom of social problems of society itself?.
The function of law was to formalize and preserve this wisdom, but it
certainly did not purport to originate it. Under the influence of Austin
and other legal thinkers who dominated legal thought in the nineteenth
century,1 3 however, the vogue of isolating law from the other disciplines,
particularly from theology and from philosophy that was not expressly
legal philosophy, had its day. Law was static and judges bound by histori13. See generally J. AUSTIN, THE PROVINCE OF JURISPRUDENCE DETERMINED (1832); J.
BENTHAM, A FRAoMENT ON GOVERNMENT AND AN INTRODUCTION TO THE PRINCIPLES OF
MORALS AND LEGISLATION (W. Harrison ed. 1948); J. BENTHAM, O LAWS IN GENERAL (H.
Hart ed. 1970); D. HUME, A TREATISE OF HUMAN NATURE (J. Harrison ed. 1981). '
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cal precedent. This was admittedly a notion of law wholly unconcerned
with the broader extralegal values pursued by society at large or by the
individual. It lived in a heaven of abstract technicalities and legal forms,
and found its answers to human problems in an aggregation of already
existing rules, or found no answers at all. The substantive problems of
human living were left for adjustment to the psychologists, sociologists,
educators, economists, bankers, and other specialists.
Law has again come alive as a living process responsive to changing
human needs. The shift has been to justice and away from the fine-spun
technicalities and abstract rules. An American Bar Association (ABA) report"1 has traced the evolution. "[T]he vogue for positivism . . . in jurisprudence"'6-the obsession with what the law is, which leaves no room
for choice between equally acceptable alternatives-gave way first to the
concept of sociological jurisprudence, primarily under Roscoe Pound's onslaughts. 6 But sociological jurisprudence too had a defect: "While it
shifted the emphasis away from positivism. . . it did so at the expense of
reality by substituting the abstract idea of society for the actuality of the
individual human beings who constitute society in fact." Sociological jurisprudence was succeeded by the New Realism school of the 1920's of
which Karl Llewellyn and Jerome Frank were vocal proponents." "The
New Trend," concludes the ABA Report,
is not back to an exaggerated individualism, which had been corrected in
part by the notion of a sociological jurisprudence. Neither is it reaffirmation of the "jurisprudence of interests," which was a positivistic effort to
spell out in jurisprudential terms the property and power priorities of
society. The new jurisprudence constitutes, rather, a recognition of
human beings, as the most distinctive and important feature of the universe which confronts our senses, and of the function of law as the historic means of guaranteeing that preeminence ....

The new jurispru-

dence, as a whole, may be summarized as tending to explore specific, and
familiar, situations from a new viewpoint. In a scientific age it asks, in
effect, what is the nature of man, and what is the nature of the universe
with which he is confronted ....

Why is a human being important;

what gives him dignity; what limits his freedom to do whatever he likes;
what are his essential needs; whence comes his sense of injustice?"
Perhaps some of you may detect, as I think I do, a return to the philos14.
Legal
15.
16.
17.
18.
19.

Rooney, Report of Committee on New Trends in Comparative Jurisprudence and
Philosophy, 1964 A.B.A. Szc. or INr'L & Comp. L. 195.
Id. at 196.
Id. at 196-97.
Id. at 197.
Id.
Id. at 198-99.
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ophy of St. Thomas Aquinas' 0 in the new jurisprudence. Call it a resurgence, if you will, of concepts of natural law-but no matter. St. Thomas,
you 'will remember, was in complete agreement with the Greek tradition,
both in its Aristotelian and Platonic modes, that law must be concerned
with seeing things whole, that it is but part of the whole human situation
and draws its validity from its position in the entire scheme of things. It
is folly to think that law, any more than religion and education, should
serve only its own symmetry rather than ends defined by other disciplines.
While not yet dead, the Austinian concept of law is nonetheless dying.'
Law teaching is increasingly emphasizing the knowledge and experience
of the other disciplines, in particular those disciplines that examine or
explain the functioning and nature of our society and the aspirations and
needs of the individuals who compose that society; in line with this emphasis, the law schools too insist on preparatory training in these related
disciplines. There is pervasive recognition, in other words, that law, to be
effective, must conform to the world in which it finds itself That world is
given; law does not make it. This evolving jurisprudence does not confine
men of the law to lawsuits and courts. It calls for their involvement, personal commitment, and participation in the everyday job of providing
skills to assist in the solution of the extralegal problems of human beings
denied their fair share of the rewards of our society.
The shift from emphasis upon abstract rules to emphasis upon justice
has profound importance for judicial decisionmaking:
[A] shift in the basic philosophy of law... results in an epoch-making
difference in the way a concrete case is decided. Clearly, cases alone, or
even cases, the Bill of Rights, and the legislative statutes together, are
not enough; the philosophy of law which the judge .. . brings to the
cases, the Constitution, the Bill of Rights, and the Legislative Statutes is
equally important. In fact, it is all-important since it determines the interpretation that is put upon the Bill of Rights, the legislative statute,
and the case."
Of course, the judge is not at large to decide according to his personal
predilections. Cardozo spoke for all judges when he observed that:
The range of free activity is relatively small. We may easily seem to exaggerate it through excess of emphasis ....

Complete freedom-

unfettered and undirected-there never is. A thousand limitationsthe product some of statute, some of precedent, some of vague tradition
or of an immemorial technique,-encompass and hedge us even when we
20. See generally T. AQutrAs, SUMMA THEOLOoGJA (1972).
21. See, e.g., Hart, Definition and Theory in Jurisprudence,70 LAW Q. Rzv. 37 (1954).
22. Northrop, PhilosophicalIssues in Contemporary Law, 2 NAT. LAW F. 41, 48 (1957).
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think of ourselves as ranging freely and at large. The inscrutable force of
professional opinion presses upon us like the atmosphere, though we are
heedless of its weight. Narrow at best is any freedom that is allotted to
us. How shall we make the most of it in service to mankind? 8
Ultimately, in those cases in which constitution or statute do not clearly
decide the case, the judge perforce makes a value judgment, deciding according to his own intellect, experience, and conscience. For him, "[tihe
complex phenomenon which lawyers know as law is an always unfinished
product. It may be compared to a tapestry, the weaving of which is never
done, which repeats many of the patterns of the past but is constantly
adding new patterns and variations on old patterns."'
Of course, the fact that Justices of the Court have always been called
upon to face and decide some of the dominant social, political, economic,
and even philosophical issues thrown up by their times does not mean
that the Court is charged with making social, political, economic, or philosophical decisions. Quite the contrary. The Court is not a council of Platonic guardians given the function of deciding our most difficult and emotional questions according to the Justices' own notions of what is just or
wise or politic. To the extent that function is a governmental function, it
is the function of the people's elected representatives. The Justices are
charged with deciding according to law. Because the issues arise in the
framework of concrete litigation, the issues must be decided on facts embalmed in a record made by some lower court or administrative agency.
While the Justices may and do consult history, the text of the Constitution and relevant precedents dealing with that text are their primary
tools. It is indeed true, as Judge Learned Hand once said, that:
The judge's authority depends upon the assumption that he speaks with
the mouth of others, that is to say, the momentum of his utterances must
be greater than any which his personal reputation and character can
command, if it is to do the work assigned to it-if it-is to stand against
the passionate resentments arising out of the interests he must frustrate-for while a judge must discover some composition with the dominant trends of his times, he must preserve his authority by cloaking himself in the majesty of an overshadowing past.2 8
We must keep in mind, however, that while the words of the Constitution are binding, their application to specific problems is not often easy.
For the Founding Fathers knew better than to pin down their descendants too closely. Enduring principles rather than petty details were what
B. CARiozo, THE GRowTH or THE LAW 60-61 (1924).
24. O'Meara, The Notre Dame Program: Training Skilled Craftsmen and Leaders, 43
A.B.A. J. 614, 670 (1957).
25. L HAND, THE Spmrr oF LmusETY 129-30 (1952).
23.

MERCER LAW REVIEW

[Vol. 36

they sought to write down. Thus, the Constitution does not take the form
of a litany of specifics. There are, therefore, very few cases in which the
constitutional answers are clear, all one way or all the other. Particularly
difficult in this regard are the cases raising conflicts between the individual and governmental power-the area which in my time has primarily
absorbed the Court's attention. Ultimately, of course, the Court must resolve the conflicts of competing interests in these cases, but all Americans
should keep in mind how intense and troubling these conflicts can be.
When one man claims a right to speak and the other man claims the right
to be protected from abusive or dangerously provocative remarks, the
conflict is inescapable. When the police have ample external evidence of a
man's guilt, but to be sure of their case, they put into evidence a confession obtained through coercion, the conflict arises between his right to a
fair prosecution and society's right to protection against his depravity.
When the Orthodox Jew wishes to open his shop and do business on the
day which non-Jews have chosen, and the legislature has sanctioned, as a
day of rest, the Court cannot escape a difficult problem of reconciling
opposed interests. Finally, the coming of age of the Negro citizen, politically and economically, presents a classic conflict between the ideal of
liberty and equality expressed in the Declaration of Independence, and,
on the other hand, a way of life rooted in the customs of many of our
people. If all segments of our society would appreciate that there are such
conflicts, and that they require difficult choices, which in most cases involve constitutional rights--if this were accomplished-we could immeasurably enrich our common understanding of the meaning and significance of our freedoms, as well as have a better appreciation of the Court's
function and its difficulties.
How conflicts such as these ought to be resolved is a question which
constantly troubles our whole society. There should be no surprise, then,
that how properly to resolve them often produces sharp division within
the Court itself. When problems are so fundamental, the claims of the
competing interests are often nicely balanced, and close divisions are almost inevitable. After all, one of the primary functions of the Supreme
Court is to keep the people of the country from doing what they would
like to do-at times when what they would like to do runs counter to the
Constitution. The function of the Supreme Court is not to count constituents; it is to interpret a fundamental character which imposes restraints
on constituents. Independence and integrity, not popularity, must be its
standards. Better public understanding of the Court's function and responsibility is an urgent necessity and perhaps will be an even greater
necessity of the future since, so to speak, what the Supreme Court does is
no longer the concern and interest simply of a political and intellectual
elite-the cult of 'robe-ism'-but of every citizen. The cult of robe-ism is
gone, and with it much of the mystic of the judicial process. The relation-
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ship between the national government and the American people is different now even from what it was just a few decades ago. One of the things
that has changed in America is the concept of who matters among the
governed, of who are the people with whose opinion a government need
be concerned. It is obvious that public understanding has not been lacking in the past. The question is how to secure that understanding in the
future, when decisions of the Court increasingly touch the lives of every
citizen. It is essential, just because the public questions that the Court
faces are pressing and divisive, that they be thoroughly canvassed in public, each step of the time while the Court is evolving new principles-or
perhaps, more accurately, new applications of old principles to new
problems-old principles only because they are embedded in our constitutional concept of what constitutes a free and open society. The ultimate
resolution of questions fundamental to the whole community must be
based on a common consensus of understanding of the unique responsibility assigned to the Supreme Court. It is not accurate to say that new
adaptations of constitutional principles are precipitately ordained by the
Court:
The evolution of constitutional law has been, in fact, a moving consensus.
New positions have been taken and then secured, with fresh controversy

revolving in turn about progression from the new consensus. Whether the
due-process guarantee extended to matters of substance as well as procedure, and whether the safeguards of speech, press, and assembly became
applicable against the states by virtue of the fourteenth amendment,
were in their day mooted questions; nowadays these are seen as battles
long ago, but the scope of these guarantees is a lively issue that brings
new disagreement and uncertainty."
The Court must share a large part of the responsibility for public misunderstanding of the Court's function and work. Since, however, I am talking tonight to an audience largely of persons of law, I would like to suggest that the organized bar and law schools have perhaps a greater
responsibility in this area.
Judges of this country, unlike judges even in England, have recognized
the critically important function of professional criticism of the work of
the courts. As Bentham said, "The law is not made by judge alone, but by
judge and company." 7 This means that, as one observer has said,
We take our judicial law not merely from nine men but from a profession-with all that implies in intellectual disciplines and in standards
rooted in tradition. The role that the profession as a whole plays by sub26. P. FRzUND, ON LAW AND JUSTIcE 55 (1968).
27.

Brennan, Some Aspects of Federalism, 39 N.Y.U. L. REv. 945, 952 (1964) (quoting J.

Bentham).
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jecting the Court's work to informed criticism and appraisal and by producing disinterested scholarship-can be plainly, sometimes spectacularly, traced in the development of all branches of our law. The process
of law making is not arrested nor is it characterized by the decision of
any single case. It lives by testing and enlarging ideas, and it is forever
rethinking last year's case and projecting future, as yet unformed cases."
Lawyer-like, professional comment upon judicial work can be an invaluable aid to the public's better understanding of the values at stake. Professor Sutherland put it this way at the St. Paul ceremonies dedicating a
plaque to the late Dean Pound: "[W]hat I urge is our careful thought
for the professional quality of that criticism, lest we encourage citizens
generally to carp at our judges in the spirit of political warfare.""'
This does not mean, of course, that lawyers should feel obliged to defend the decisions of our Court, or any court, when they disagree with
them. They are certainly free to criticize, and indeed have a professional
duty to do so. I suggest only that they also have a duty to make their
criticism as informed as possible-to base it upon an accurate report of a
court's decisions and opinions, and to correct those whose attacks are
founded upon exaggerated and distorted notions of what a court has
done. To take a specific and current example, lawyers as well as laymen
are fully entitled to voice their disagreement with our Court's abortion
decisions.80 When such criticism departs completely from what the Court
actually held, I suggest that it is irresponsible criticism. I suggest that
lawyers, with their training in analysis of Court opinions and their ability
to report accurately on what the Court did and said, have a professional
obligation to deter such unwarranted attacks on judicial institutions-to
make sure that their own criticism of the decisions is based on an accurate statement of the Court's actions, and to correct others whose criticism is not so based. A lawyer is hardly faithful to his obligation to uphold the law when he disparagingly misrepresents what the law is, or
when he stands idly by while others do so.
Responsible discharge of this obligation is imperative. Controversies
over constitutional limits upon governmental powers have been with us
from our national beginnings; we settle one only to have another emerge
of different mien. If the form of the challenges of the future cannot be
predicted with any assurance, we know it is inevitable that challenges will
emerge, and that, as in the past, the issues they create will take the form
of cases and controversies. This will prove only over and over again that,
in a real sense, the calendar of the Supreme Court at any time will be a
28. Id. (quoting an unidentified source).
29. Address by Arthur E. Sutherland, dedication ceremony in the Minnesota State Capitol, St. Paul, Minnesota (June 17, 1964), reprinted in 35 F.R.D. 267, 270 (1964).
30. See Roe v. Wade, 410 U.S. 113 (1973); Doe v. Bolton, 410 U.S. 179 (1973).
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fairly reliable mirror of the issues with which our society is struggling at
that time. Certainly we may expect, not less, but greater implication of
the various constitutional guarantees designed to protect individual freedom from repressive governmental action, federal and state. Of course,
the federal system's diffusion of governmental power has the purpose of
securing individual freedom. This is not all the Constitution provides to
secure that end. There are also explicit provisions to prevent government,
state or federal, from frustrating the great design.81 I do not think there
can be any challenge to the proposition that the ultimate protection of
individual freedom is found in court enforcement of these constitutional
guarantees.
I would expect then that constitutional change will be a concomitant of
the changes in our society which the future will bring. Just as we have
learned that what our constitutional fundamentals meant to the wisdom
of other times cannot be their measure to the vision of our time; similarly,
what those fundamentals mean for us, our descendants will learn, cannot
be the measure to the vision of their time. The constant for Americans,
for our ancestors, for ourselves, and we hope for future generations, is our
commitment to the constitutional ideal of libertarian dignity protected
through law. Crises in prospect are creating, and will create, more and
more threats to the achievement of that ideal-more and more collisions
of the individual with his government. The need for judicial vigilance in
the service of that ideal will not lessen. It will remain the business of
judges to protect fundamental constitutional rights that will be
threatened in ways not possibly envisaged by the Framers. Justices yet to
sit, like their predecessors, are destined to labor earnestly in that endeavor-we hope with wisdom-to reconcile the complex realities of their
times with the principles which mark a free people. For, as the nation
moves ever forward towards its goals of liberty and freedom, and new and
different constitutional stresses and strains emerge, the role of the Supreme Court will be ever the same.
It is time I close. My theme has been that the revolution of rising expectations has vast implications for constitutional law but that the role of
the Court will remain that of interpreting the Constitution to hold true to
its great design. If we see last Term's few decisions resolving conflicts
between the individual and the government in favor of the state as a departure, nevertheless we know that it is a departure that must be short-

31. E.g., U.S. CONST.art. IV, § 4 ("The United States shall guarantee to every State in
this Union a Republican Form of Government..
." Id.); U.S. CONST. art. VI ("This Constitution, and the Laws of the United States which shall be made in Pursuance thereof; and
all Treaties made, or which shall be made, under the Authority of the United States, shall
be the supreme Law of the Land;... any Thing in the Constitution or Laws of any State to
the Contrary notwithstanding." Id.).
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lived, for in our society the quest for the freedom, the dignity, and the
rights of man will never end. The quest, though always old, is never old,
like the poor old women in Yeats' play.32 "Did you see an old woman
going down the path? [asked Bridget] I did not, [replied Patrick, who had
come into the house just after the old 3woman left it] but I saw a young
girl and she had the walk of a queen."

3

32. W.B. YEATs, Cathleen Ni Hoolihan, in THE Howm-GLASS AND OTHER PLAYS 49
(1916).
33. Id. at 80.

