
O.C.G.A. 24-3-2: Evidence to Explain
Conduct and Ascertain Motive Gets

Disciplined

I. INTRODUCTION

Official Code of Georgia Annotated section 24-3-21 provides that
"[wihen in a legal investigation, information, conversations, letters and
replies, and similar evidence are facts to explain conduct and ascertain
motives, they shall be admitted in evidence not as hearsay but as original
evidence."' The Code section is used to introduce evidence to explain why
a party behaved in a certain manner, but not to prove that the party did
actually behave in such a way or that his reasons for acting in that man-
ner are in fact true. This Code section is not a hearsay exception and it
specifically distinguishes evidence offered under it from evidence that
may otherwise be considered hearsay. Even if the evidence would nor-
mally be considered hearsay, it will nevertheless be admitted if it explains
conduct or ascertains motives of a party.

Prior to 1982, the Georgia courts' application of section 24-3-2 was gen-
erally unrestricted, engendering controversy surrounding its proper use.
In a 1982 case, Momon v. State,s the Georgia Supreme Court set forth a
rather strict standard for the Code section's use. The court held that the
conduct to be explained or motives to be ascertained must be relevant to
the issues on trial.4 Although the Georgia Supreme Court appeared to
waiver in a subsequent decision,5 it unanimously reaffirmed the narrow
Momon standard in a 1984 decision, Teague v. State.'

While Code section 24-3-2 may appear to be applicable only to criminal
matters because of its reference to "a legal investigation,' it has been
applied extensively in civil proceedings.' It has been the Code section's

1. O.C.G.A. § 24-3-2 (Michie 1982) (formerly GA. CODE ANN. § 38-302 (Harrison 1977)).
2. Id.
3. 249 Ga. 865, 294 S.E.2d 482 (1982).
4. Id. at 867, 294 S.E.2d at 484.
5. Gaskins v. State, 250 Ga. 386, 297 S.E.2d 729 (1982).
6. 252 Ga. 534, 314 S.E.2d 910 (1984).
7. O.C.G.A. § 24-3-2 (Michie 1982).
8. See, e.g., Fletcher v. Fletcher, 242 Ga. 158, 249 S.E.2d 530 (1978) (statements made by
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use in criminal trials, however, that sparked the Momon and Teague de-
cisions. Consequently, the emphasis of this Article will be on the use of
section 24-3-2 in criminal proceedings.

This Article first reviews the past undisciplined use of section 24-3-2,
focussing on the questions addressed and resolved in the Momon and
Teague decisions. It will then discuss how strict adherence to the narrow
guidelines espoused in Momon and Teague could limit application of the
section unless the court emasculates the Momon rule with a broad inter-
pretation of relevancy.

II. DEVELOPMENTS IN THE CODE SECTION: THE NEED FOR CONTROL

A. 1863: The Beginning

Code section 24-3-2,9 formerly section 38-302 of the Georgia Code An-
notated, 10 has its origins in the Georgia Code of 1863.11 The Georgia Su-
preme Court in Momon noted that the Code section was derived from
Greenleaf's definition of hearsay.2 According to Greenleaf, hearsay is
"'that kind of evidence, which does not derive its value solely from the
credit to be given to the witness himself, but rests also, in part, on the
veracity and competency of some other person.' ",s Greenleaf further
noted that this type of evidence may, in certain instances, be original and
not hearsay, " '[t]hus, where the question is, whether the party acted pru-
dently, wisely, or in good faith, the information, on which he acted,
whether true or false, is original and material evidence.' "'4 As a result,
"information, conversations, letters and replies, and similar evidence,"15

which may be deemed hearsay in certain situations, is original evidence
when used to explain conduct or ascertain motive.

B. Pre-Momon: Unrestricted Use

The adoption of Greenleaf's definition in Code section 24-3-2 appears
fairly straightforward. The Code section simply allows, as original evi-
dence, the introduction of facts offered to explain the conduct or ascer-

grantee); Moss v. Moss, 147 Ga. 311, 93 S.E. 875 (1917) (divorce action); Yale & Towne, Inc.
v. Sharpe, 118 Ga. App. 480, 164 S.E.2d 318 (1968) (safety instructions); Fitzgerald Motor
Co. v. Ross, 94 Ga. App. 636, 95 S.E.2d 721 (1956) (presence at place of accident).

9. O.C.G.A. § 24-3-2 (Michie 1982).
10. GA. CODE ANN. § 38-302 (Harrison 1977).
11. See O.C.G.A. § 24-3-2 (Michie 1982) (prior history).
12. 249 Ga. at 866, 294 S.E.2d at 484.
13. Id. (quoting S. GREENLEAF, A TREATISE ON THE LAW OF EVIDENCE 127 (1957)).
14. Id. (emphasis in original).
15. O.C.G.A. § 24-3-2 (Michie 1982).
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tain the motives of a party.' It is this very simplicity, however, that cre-
ated the controversy surrounding the Code section's proper use. The
Code section contains no conditions or limits on its use, and in the past,
parties have taken advantage of this omission by fashioning a broad and
liberal interpretation of its provisions. This unrestricted use gained the
approval of the courts and often allowed the admission of prejudicial evi-
dence under the guise of explaining conduct.

This kind of unrestricted use was especially controversial in criminal
trials. The state often used the Code section to present testimony of po-
lice officers concerning their investigation.1 7 The testimony was allowed to
explain the officer's conduct, which the state claimed enabled it to paint a
more complete picture for the jury. This use appears to be proper since
the testimony does tend to explain the conduct of the witness, and the
Code section contains no limitations on such use. This apparently proper
use of the Code section, however, led to the inevitable result, whether
intended or not, that the testimony of the witness also served other pur-
poses. Under the guise of explaining conduct, the prosecution could have
admitted into evidence testimony that was prejudicial to defendant, that
helped to prove defendant did indeed commit the crime, or that poten-
tially violated defendant's right to confrontation, while virtually bypas-
sing the usual evidentiary restraints. The Code section was not intended
to be used in this manner's and such use is improper, regardless of the
fact that conduct is explained or motive ascertained.

The following hypothetical situation illustrates how this improper use
might occur. A police officer receives a tip from an informant that defen-
dant shot and killed John Doe. The officer, based on the information he
received, initiates an investigation that implicates defendant in the mur-
der. Defendant is thereafter arrested and tried for the crime. The state,
using Code section 24-3-2, may ask the officer to testify at trial to the
information he received in order to explain his conduct during the inves-
tigation and subsequent arrest of defendant. If the police officer's testi-
mony is used, however, to prove the truth of the matter asserted, in
other words, to prove that defendant committed the murder, and the jury
considers the testimony as such, then the Code section has been used im-
properly. Code section 24-3-2, thus, in effect, served a dual purpose, a
proper one and an improper one.

The Code section does not address this 'dual purpose' use, and it is this
improper use, whether intentional or unintentional, that the Georgia Su-

16. Id.
17. See, e.g., Teal v. State, 234 Ga. 159, 214 S.E.2d 888 (1975); Watkins v. State, 231 Ga.

481, 202 S.E.2d 442 (1973); Tanner v. State, 228 Ga. 829, 188 S.E.2d 491 (1972); Pitts v.
State, 226 Ga. 878, 178 S.E.2d 177 (1970).

18. 249 Ga. at 866-67, 294 S.E.2d at 484; see O.C.G.A. § 24-3-2 (Michie 1982).
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preme Court sought to limit in Momon.'9 Prior to Momon, use of the
Code section was largely unrestricted both in criminal and civil cases2 0

So long as the evidence explained conduct or helped to ascertain motive,
the court was likely to admit it, notwithstanding the fact that it also
tended to prove the truth of the matter asserted,2 showed commission of
other crimes,'2 placed defendant's character in issue,2" or was otherwise
generally prejudicial to defendants. 24 In addition, application of the Code
section in certain circumstances involving defendants in criminal cases

19. 249 Ga. at 867, 294 S.E.2d at 484.
20. See, e.g., Redd v. State, 141 Ga. App. 888, 234 S.E.2d 812 (1977). In Redd the court

of appeals upheld the trial court's decision to allow a sheriff to testify that an undercover
agent had told him that some marijuana had been 'fronted' to a defendant. Id. at 888, 234
S.E.2d at 814. The court allowed the testimony under section 38-302 [24-3-21 to explain the
undercover agent's conduct in 'fronting' the marijuana. The court noted that although the
undercover agent could have testified, his credibility was questionable because of his use of
marijuana in the past. Id. See also Caldwell v. Gregory, 120 Ga. App. 536, 171 S.E.2d 571
(1969). In Caldwell, a personal injury case arising from a dog bite, the court considered the
sufficiency of plaintiff's affidavit. Plaintiff had alleged the dog was known to be vicious and
that defendant had admitted the dog was bad. Id. at 537, 171 S.E.2d at 573. The court
initially held that it could not be shown that plaintiff's averments were conclusions. Addi-
tionally, the court relied on Code section 38-302 [24-3-2] noting that in certain circum-
stances, evidence which normally would be considered hearsay may be original evidence if
used to explain conduct or ascertain motive. Id. The court did not reveal, however, whether
it was the conduct of the defendant or the dog that was to be explained. See also T. GREEN,
GEORGIA LAW OF EvIDENCE § 300 (1983). Green criticized two Georgia Court of Appeals'
decisions which allowed the use of section 38-302 [24-3-2] to explain the conduct of a de-
ceased person. According to Green, the declarations of the deceased persons could only be
admitted as exceptions to the hearsay rule and not as original evidence. Id.

21. See Germany v. State, 235 Ga. 836, 840-41, 221 S.E.2d 817, 820-21 (1976). (Under
section 38-302 [24-3-2], the court allowed a police officer's testimony that a robbery victim
had a substantial sum of money stolen from her, since it purportedly explained the officer's
conduct in the investigation. The testimony, however, arguably went to prove the truth of
the matter asserted-that the victim was robbed of a substantial sum of money.) Id.

22. See Phillips v. State, 206 Ga. 418, 419, 57 S.E.2d 555, 557 (1950). (Defendant was on
trial for a murder committed in Georgia. Police officers from Miami, Florida were allowed to
testify about a subsequent crime committed by defendant, an armed robbery of a cab driver
in Florida. While the officers' testimony was allowed to explain their conduct in arresting
defendant, it also showed commission of other crimes.) Id.

23. See Lloyd v. State, 139 Ga. App. 625, 625-26, 229 S.E.2d 106, 108 (1976). (A witness
for the state referred to a past cocaine sale for which defendant was not on trial. The wit-
ness was allowed to do so on the grounds that it explained his conduct. While the testimony
may have explained the conduct of the witness, it also arguably brought defendant's charac-
ter into issue by showing a past cocaine transaction in which defendant was allegedly in-
volved.) Id.

24. See Bettis v. State, 160 Ga. App. 109, 286 S.E.2d 759 (1980). (Two undercover nar-
cotics agents were allowed to testify that defendant's name was on a list of suspected drug
dealers compiled by the local sheriff. The court allowed the testimony to explain the agents'
conduct. Although it may have explained their conduct, the agents' testimony that defen-
dant's name was even on the list arguably prejudiced him.) Id.
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may have been unconstitutional.26 If the state uses the information to
prove the truth of the matter asserted rather than to explain conduct or
to ascertain motive, then it may be considered hearsay, giving rise to
questions regarding the right of confrontation and compulsory process. 26

Furthermore, the scant discussion in earlier cases of the reasons underly-
ing the proper application of the Code section compounds the confusion
surrounding its use.2

The following subsections detail pre-1982 cases (with one exception)28

to show specific examples that represent improper use of the section
under the new Momon-Teague interpretation of Code section 24-3-2. Im-
proper use of section 24-3-2 falls into three general categories: (a) using
the Code section in a prejudicial manner to show prior crimes or to bring
defendant's character into evidence; (b) using it to prove the truth of the
matter asserted; and (c) offending defendant's constitutional right of con-
frontation. Although a particular case may be discussed in one context, it
may also apply in other categories. While emphasis will be placed on the
use of Code section 24-3-2 in the criminal cases, improper use of the sec-
tion in civil cases will also be illustrated. In addition, past judicial at-
tempts to deal with the problems of the Code section will be discussed.

Prejudice. One objection to the use of Code section 24-3-2 is the prej-
udicial effect it has on an individual party, such as when testimony is
given concerning other crimes or 'bad acts' committed by defendant. This

25. See McAllister v. Brown, 419 F. Supp. 588 (N.D. Ga. 1976), rev'd, 555 F.2d 1277 (5th
Cir. 1977). (McCallister, in a habeas corpus proceeding, attacked his conviction for armed
robbery on the basis that application of section 38-302 [24-3-2] violated his sixth amend-
ment right of confrontation. The lower court held in favor of McCallister and found that
section 38-302 [24-3-2] was unconstitutionally applied. The federal district court noted that
the testimony of a police officer regarding information he received from an informant and
which was allowed to explain the officer's conduct was unconstitutional if the officer refused
to identify the informant. The court of appeals reversed, however, on the basis that McCal-
lister never demanded the name of the informant nor did he show that it was relevant to his
case or necessary to a fair determination of the issue. Had McCallister demanded the name
of the informant and shown how it was relevant to his case, the decision of the lower court
might have been upheld.). Id. Cf. Harrell v. State, 241 Ga. 181, 243 S.E.2d 890 (1978).
(Georgia Code Ann. section 38-302 [24-3-2] was held to be constitutional in regard to right
of confrontation challenge.).

26. See generally R. LEMPERT & S. SALTZBURG, A MODERN APPROACH To EVIDENCE 550-
664 (2d ed. 1982).

27. See Fletcher v. Fletcher, 242 Ga. 158, 161, 249 S.E.2d 530, 533 (1978); Teal v. State,
234 Ga. 159, 159, 214 S.E.2d 888, 889 (1975); Watkins v. State, 231 Ga. 481, 481, 202 S.E.2d
442, 443 (1973); Caldwell v. Gregory, 120 Ga. App. 536, 539, 171 S.E.2d 571, 573 (1969).
These cases represent instances in which section 38-302 [24-3-2] was applied but with little
or no explanation in the opinion regarding the reasons for its application.

28. Goodman v. State, 167 Ga. App. 378, 306 S.E.2d 417 (1983). Goodman is the one
post-Momon case discussed in section II of this Article. See infra text accompanying notes
60-63.)
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may be the case when a witness testifies that he acted in a particular
manner as a result of defendant's alleged misdeeds. While the 'bad act'
may explain why the witness followed a certain course of action, it also
tarnishes a defendant's image in the eyes of the jurors. Strict adherence
to the Code section would allow such testimony, regardless of its prejudi-
cial effect on a defendant, since the witness' conduct is in fact explained.
Such an example is Bettis v. State,2 in which defendant was convicted of
selling marijuana.30 At trial a police officer testified that he went to defen-
dant's residence because defendant was named on a list compiled by the
local sheriff as a suspected drug dealer.81 Upon being convicted, defen-
dant appealed on the basis that the drug list was hearsay and that the
trial court should have given limiting instructions to the jury.32 The court
of appeals held that the testimony was properly admitted to explain the
conduct of the police officers even though the admission of the drug list
via the testimony of the officers amounted to a showing of prior unproven
criminal activity by defendant.38 While the use of the drug list may have
explained the officer's conduct, it arguably prejudiced defendant. As
noted, defendant was not on trial for any other drug violations. 4

Witnesses other than police officers may also give testimony prejudicial
to defendant. In Mooney v. State,"' defendant was convicted of hiring a
'hit man' to murder a business associate.36 The victim's girlfriend testified
about statements the victim made to her concerning threatening tele-
phone calls the victim had received and regarding a hostile telephone
conversation the victim had with defendant.3 7 Defendant objected to the
admission of this testimony on the basis that it was prejudicial.36 The
Georgia Supreme Court held the testimony was properly admitted to ex-
plain why the deceased's girlfriend went looking for him when he failed to
keep a date with her, and how she discovered his body.3 0 While the girl-
friend's testimony served to explain her conduct, it also shed a dim light
on defendant. Although the conviction was upheld,10 the court noted that

29. 160 Ga. App. 109, 286 S.E.2d 759 (1981).
30. Id. at 109, 286 S.E.2d at 759.
31. Id. at 109, 286 S.E.2d at 760.
32. Id.
33. Id. But see United States v. Escobar, 674 F.2d 469, 475 (5th Cir. 1982) (computer

records targeting defendant as suspected drug dealer not admissible through testimony of
police officer as a reason why he initiated a surveillance). Id.

34. 160 Ga. App. at 109, 286 S.E.2d at 760.
35. 243 Ga. 373, 254 S.E.2d 337 (1979).
36. Id. at 373, 254 S.E.2d at 337.
37. Id. at 393, 254 S.E.2d at 351.
38. Id.
39. Id.
40. Id. at 396, 254 S.E.2d at 353.
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it was better to bring out the fact of the conversation rather than the
details.41 In retrospect, however, it does not appear that the phone calls
were relevant to the finding of the body, and the nexus between the girl-
friend's conduct and the issue at trial, i.e. did defendant commit the mur-
der, was tenuous.

Cases involving informants can provide fertile ground for prejudice to a
defendant. 42 Police officers, using section 24-3-2 to explain their actions
while conducting an investigation, can relate to the jury information re-
ceived from an informant without the informant appearing before the
court. This is an effective method of shielding the informant's identity
while still putting his statements before the jury. It, however, deprives
the defendant of the opportunity to question or rebut the source of the
officer's information. In Lloyd v. State,43 defendant maintained that the
trial court erred in allowing a police officer to testify about information he
received from an informant concerning a prior drug sale by defendant, a
drug sale for which defendant was not on trial.44 Defendant contended
that the testimony was prejudicial and should not have been admitted.4
The court of appeals upheld the trial court stating the testimony was not
given to prove the truth of the matter asserted, but rather to explain the
conduct of the officer . Even though the testimony did explain the of-
ficer's conduct, the testimony also served to impress upon the jury that
defendant had previously engaged in criminal activity.

Civil cases also reveal prejudicial use of the Code section. In Bodrey v.
Bodrey,47 a divorce case, the trial court admitted into evidence a love let-
ter written to the husband by another woman a number of years prior to
the divorce action.48 Even though the husband objected to the admission
of the letter,49 the trial court allowed it as evidence under section 38-302
(24-3-2) for the purpose of explaining the wife's subsequent conduct to-
ward her husband. 0 The Georgia Supreme Court, citing section 38-302
(24-3-2), upheld the trial court and noted that the letter was not hearsay
since it explained the wife's conduct." Because of the considerable time
lag between the wife's finding of the letter and the divorce action, it was

41. Id. at 393, 254 S.E.2d at 351.
42. See, e.g., Bennett v. State, 153 Ga. App. 21, 23, 264 S.E.2d 516, 520 (1980).
43. 139 Ga. App. 625, 229 S.E.2d 106 (1976).
44. Id. at 625-26, 229 S.E.2d at 108.
45. Id.
46. Id. at 626, 229 S.E.2d at 108.
47. 246 Ga. 122, 269 S.E.2d 14 (1980).
48. Id. at 123, 269 S.E.2d at 15.
49. Id.
50. Id.
51. Id.

19851 739



MERCER LAW REVIEW

questionable whether the letter truly explained the wife's conduct."2 More
important is the effect that the letter had on the jury with respect to the
husband's character. In addition to prejudicing the husband, it appears
that the letter also went to prove the truth of the matter asserted, since
both parties alleged adultery.

Proof of Truth of the Matter Asserted. A second objection to the
use of Code section 24-3-2 is that at times testimony offered under the
guise of explaining conduct may aid the state in proving that defendant
did indeed commit the crime for which he is on trial. This may be the
case when a witness testifies that he acted in a particular manner and
that his conduct was somehow related to evidence which tended to prove
the defendant's guilt. By having the information admitted into evidence
under section 24-3-2, the prosecution was able to hurdle the usual eviden-
tiary requirements since the Code section merely requires that the infor-
mation explain conduct or ascertain motive.

Such an explanation of conduct that tended to prove the truth of the
matter asserted was evidenced in Germany v. State.3 In Germany, the
court allowed a police officer to testify that a substantial sum of money
was taken from a victim of an armed robbery.54 The victim was unable to
testify at trial because she had been shot in a separate, unrelated rob-
bery." The defense argued that since there was no direct evidence that
defendant took the money, the officer's testimony went to prove the truth
of the matter asserted.5 The supreme court held that the officer's testi-
mony was admissible to explain his conduct.5 7 According to the court, the
evidence regarding the theft was circumstantial rather than direct." The
officer's testimony, therefore, was proper since it was based "upon his in-
vestigation and not his personal observation or knowledge."" Notwith-
standing correct characterization of the evidence, the state's case was sub-
stantially bolstered by this admission of evidence under the Code section.

An extreme example of an attempt to use Code section 24-3-2 to prove
the truth of the matter asserted occurred in Goodman v. State.60 In
Goodman, the trial court allowed police officers to introduce a number of

52. Id. at 123-24, 269 S.E.2d at 14, 15. The wife found the letter in 1968. The case was
argued before the Georgia Supreme Court on May 13, 1980. While the actual length of time
between the finding of the letter and the institution of the divorce proceedings was un-
known, it must have been a number of years.

53. 235 Ga. 836, 221 S.E.2d 817.
54. Id. at 838, 221 S.E.2d at 819.
55. Id.
56. Id. at 840-41, 221 S.E.2d at 820-21.
57. Id.
58. Id. at 841, 221 S.E.2d at 821.
59. Id.
60. 167 Ga. App. 378, 306 S.E.2d 417 (1983).
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bad checks allegedly issued by defendant to certain retail stores." No
witnesses from the stores testified at trial, and the state proved three
counts of the indictment solely by testimony of police who sought to ex-
plain their conduct under Code section 24-3-2.62 The court of appeals,
citing Momon, overturned the convictions on these particular counts be-
cause of the lack of competent evidence.63

Civil cases also reveal use of the code section to prove the truth of the
matter asserted. In Fletcher v. Fletcher," a suit was brought to set aside
a deed conveying property from one brother to another."' At the time of
suit, both brothers were dead." The grantor's administratrix claimed that
the grantor, Henry Fletcher, lacked the mental capacity necessary to con-
vey the property. 7 Defendant, grantee's widow, denounced as hearsay
statements allegedly made by the grantee, Jehue Fletcher, to third parties
to the effect that Henry, the grantor, was incapable of transacting busi-
ness." The Georgia Supreme Court held that under section 38-302 [24-3-
2], "if such evidence was not admissible to prove Henry's [grantor's] lack
of mental capacity, it was admissible to show that Jehue [grantee] had
notice and knowledge of his brother's condition and to explain Jehue's
conduct."" The evidence, however, did more than merely explain defen-
dant's conduct; it proved the truth of the matter asserted, i.e. that the
grantor lacked the mental capacity necessary to execute the deed.70

Constitutional Right of Confrontation. The third major objection
to the use of the Code section 24-3-2 is that at times the testimony of-
fered by the prosecution offended the defendant's right to confrontation
under the sixth amendment of the Constitution. The sixth amendment
provides that "[i]n all criminal prosecutions, the accused shall enjoy the
right . . . to be confronted with the witnesses against him [and] to have
compulsory process for obtaining witnesses in his favor. 7 1

Defendant attacked the use of Code section 38-302 [24-3-2] on this con-
stitutional basis in Harrell v. State."' Harrell was convicted of pointing a

61. Id. at 378-79, 306 S.E.2d at 418.
62. Id. at 378-79, 306 S.E.2d at 418-19.
63. Id. at 378, 380, 306 S.E.2d at 418, 420.
64. 242 Ga. 158, 249 S.E.2d 530 (1978).
65. Id. at 158, 249 S.E.2d at 532.
66. Id.
67. Id.
68. Id. at 161, 249 S.E.2d at 533.
69. Id.
70. See also Bodrey v. Bodrey, 246 Ga. 122, 269 S.E.2d 14 (1980) discussed supra at note

47-52 and accompanying text.
71. U.S. CONST. amend. VI.
72. 241 Ga. 181, 243 S.E.2d 890 (1978).
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gun at another."' Police officers testified regarding statements made to
them by defendant's wife and son. 4 Defendant contended that this use of
the Code section had the effect of "immunizing testimony from cross ex-
amination," and thus violated his sixth amendment right of confronta-
tion.7 The Georgia Supreme Court held that the testimony was offered to
explain the police officers' course of conduct and not to prove the truth of
the matter asserted.7 The court said, "the evidentiary value of testimony
admitted under Code Ann. § 38-302 [24-3-2] depends not on the credibil-
ity of the out-of-court declarant, but on the credibility of the witness on
the stand who is reporting the statement for the purpose of explaining his
conduct."" Since defendant had the opportunity to cross-examine the
police officers, his right of confrontation was not violated.78

A federal court of appeals has also held that Code section 24-3-2 did
not violate a defendant's sixth amendment rights. In McAllister v.
Brown 7 9 a federal habeas corpus proceeding, the United States Court of
Appeals for the Fifth Circuit reversed the district court decision that
Code section 38-302 [24-3-2] had been unconstitutionally applied."
McAllister had been convicted of armed robbery in a state court.81 A po-
lice officer was allowed to testify that an informant had named McAllister
as the perpetrator of the crime because it explained the officer's conduct
in arresting defendant.82 The issue on appeal was whether defendant was
denied his right to confrontation when the officer refused to disclose the
name of the informant.8 The court of appeals, without addressing Code
section 38-302 [24-3-2], held "that 'fundamental requirements of fairness'
are offended when the government refuses to disclose the name of an in-
former whose testimony will be 'relevant and helpful to the defense...
or is essential to a fair determination of the cause.' "814 Since McAllister
never demanded disclosure of the informant's name or even suggested
how it would be necessary to his case, the court of appeals held that his
right to confrontation was not violated. 5 If, however, McAllister had
made such a demand, the court may have decided otherwise.

73. Id. at 181, 243 S.E.2d at 890.
74. Id. at 182, 243 S.E.2d at 891.
75. Id. at 183, 243 S.E.2d at 891.
76. Id. at 185-86, 243 S.E.2d at 893.
77. Id. at 185, 243 S.E.2d at 892 (emphasis in original).
78. Id.
79. 555 F.2d 1277 (5th Cir. 1977).
80. 419 F. Supp. 588 (N.D. Ga. 1976), rev'd, 555 F.2d 1277 (5th Cir. 1977).
81. 419 F. Supp. at 590.
82. Id.
83. 555 F.2d at 1278.
84. Id.
85. Id.
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Even though the Code section was found to be constitutional in these
two instances, the fact remains that the section was used to introduce
testimony harmful to defendant without enabling him to effectively cross
examine the original source of the information. As a result, it is possible
that given the right set of circumstances, Code section 24-3-2 may be held
unconstitutional in its application.

Past Attempts to Control Improper Use. In essence, the major
concern of defendants has been the effect of the evidence on the jury.
Even though the evidence was offered to explain some party's conduct,
defendants feared its real effect was to convict them of the crime for
which they were on trial. Courts have attempted to negate this effect in
several ways.

One way the courts have tried to control this effect has been by limiting
the amount of details in the testimony given by a witness under Code
section 24-3-2. In Kelly v. State," the Georgia Supreme Court stated that
when a conversation was referred to by a witness in order to explain con-
duct, it was better to "admit the fact of the conversation, but to exclude
all the details and particulars of the same.""7

Even though the court in Kelly suggested that the details of the con-
versation be omitted, this was weakened by the court in Arnold v. States,
in which the court held that if details were given, there was no reversible
error unless the words were prejudicial.8 The problem arises in deciding
when the words are prejudicial. A defendant obviously believes they are
such or else he would not be objecting. Absent a finding of prejudice by
the court, however, the Arnold decision completely negates the court's
suggestion in Kelly.

In an attempt to prevent testimony offered to explain conduct from
prejudicing the defendant, the court could give limiting instructions after
the use of the Code section. The instructions normally would include a
statement to the jury that the evidence should only be considered to ex-
plain conduct or ascertain motives and not to prove the truth of the mat-
ter asserted.'0 In Arnold, the court held that the trial court's failure to
instruct the jury about the effect of Code section 38-302 [24-3-2] was not

86. 82 Ga. 441, 9 S.E. 171 (1887).
87. Id. at 441, 9 S.E. at 171.
88. 236 Ga. 534, 224 S.E.2d 386 (1976).
89. Id. at 537, 224 S.E.2d at 386 (emphasis added).
90. See Anderson v. State, 247 Ga. 397, 276 S.E.2d 603 (1981). According to the court in

Anderson, "'[the evidentiary value of testimony admitted under Code Ann. section 38-302
[24-3-21 depends not on the credibility of the out-of-court declarant, but on the credibility
of the witness on the stand who is reporting the statement for the purpose of explaining his
conduct.' "Id. at 398, 276 S.E.2d at 604 (emphasis added). The logical conclusion is that the
jury should focus on the conduct and not on the information upon which the conduct was
based.
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reversible error." The court justified its conclusion by the fact that the
evidence in issue was not clearly harmful and erroneous as a matter of
law and because limiting instructions were not requested by the defense.92

A defendant who believes the information to be prejudicial, therefore,
should at least make a request that limiting instructions be given.

The dilemma facing the Georgia Supreme Court at the time of of the
Momon decision was that despite attempts to restrain the use of Code
section 24-3-2, the opportunity for improper use was still present. This
was especially true when the Code section was used by the State in con-
nection with the conduct or motives of police officers. Rather than using
the Code section for its intended purpose, to explain conduct or ascertain
motive, it was used for other purposes, the most significant being the use
of the section as a vehicle to admit evidence that ordinarily would be
deemed inadmissible as hearsay.93 In response to these problems, the
court in Momon set out a new standard of interpretation of Code section
24-3-2."

II1. GAINING CONTROL

A. Momon v. State

In Momon, defendant was indicted with his common-law wife for one
count of rape and two counts of aggravated sodomy on Marie Caldwell."
Defendant, Momon, was found guilty on one count of aggravated sodomy
and not guilty of rape and the second count of aggravated sodomy." At
defendant's trial, the state introduced testimony of two police officers re-
garding an earlier, separate rape of Ann Rembert in which Momon had
been identified as the perpetrator. 7 Ann Rembert had since died."' The
court allowed an investigator to testify that Ann Rembert reported being
abducted and raped by two men in a late 1960s greenish-blue automobile,
that defendant was arrested ten months later, and that Ann Rembert
identified defendant from a photographic array and also in a lineup the
following day." The second detective was allowed to testify that he inves-
tigated a call from Ann Rembert, who reported being abducted by two

91. 236 Ga. at 537, 224 S.E.2d at 389.
92. Id.
93. 249 Ga. at 867, 294 S.E.2d at 484.
94. Id.
95. Id. at 865, 294 S.E.2d at 483.
96. Id.
97. Id. at 865-66, 294 S.E.2d at 483.
98. Id.
99. Id. at 866, 294 S.E.2d at 483.

744 [Vol. 36



O.C.G.A. 24-3-2

men in a late 1960s four-door, light green or blue Dodge, and being taken
to an elementary school yard and raped.100 Defendant repeatedly objected
that the testimony was hearsay and that the crimes were not similar. 10'
Defendant's objection to the admission of other crimes was overruled on
the grounds that the crimes were sufficiently similar to show identity, mo-
tive, scheme, plan, bent of mind, and course of conduct.0 2 His objection
that the officers' testimony was hearsay was overruled on the ground that
the officers' testimony explained their conduct. 0 3 Momon's conviction
was affirmed by the court of appeals.104

On appeal, the Georgia Supreme Court first contrasted Georgia Code
Annotated section 38-301 (now 24-3-1) and the general nature of hearsay
evidence, with Code section 38-302 (now 24-3-2).105 "[I]t appears", the
court said, "that Code § 38-302 [24-3-2] should be understood not as an
exception to the rule against hearsay, but as an explanation of what is not
hearsay."'1 0 "To prevent an overly broad interpretation of Code § 38-302
[24-3-2],1' o0 the court held that:

When, in a legal investigation, the conduct and motives of the actor are
matters concerning which the truth must be found (i.e., are relevant to
the issues on trial), then information, conversations, letters and replies,
and similar evidence known to the actor are admissible to explain the
actor's conduct. But where the conduct and motives of the actor are not
matters concerning which the truth must be found (i.e., are irrelevant to
the issues on trial) then the information, etc., on which he or she acted
shall not be admissible under Code § 38-302 [24-3-2]. 1'

The court noted that "definitions of hearsay generally include the ele-
ment that a statement made out of court is offered in evidence to prove
the truth of the matter stated in the out of court statement."' 0 9 "In the
case before us," the court continued, "the testimony of the two detectives
was offered to prove that Ann Rembert, deceased, [the first victim] was
raped and that this defendant committed the rape."' 0 According to the

100. Id. at 865-86, 294 S.E.2d at 483.
101. Id. at 866, 294 S.E.2d at 483.
102. Id.
103. Id.
104. Id. at 865, 294 S.E.2d at 483.
105. Id. at 866, 294 S.E.2d at 483-84.
106. Id. at 867, 294 S.E.2d at 484. See GA. CODE ANN. § 38-301 (Harrison 1981), O.C.G.A.

24-3-1 (Michie 1982). This section provides that "[h]earsay evidence is that which does not
derive its value solely from the credit of the witness, but rests mainly on the veracity and
competency of other persons." Id.

107. 249 Ga. at 867, 294 S.E.2d at 484.
108. Id. (citations omitted).
109. Id. (emphasis in original).
110. Id.
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court, "[tiheir testimony was hearsay and not admissible under Code §
38-302 [24-3-2] to explain the detectives' conduct or motives."'' The
court found, however, that in view of the fact that Momon was acquitted
of the two counts in which he was charged with being the actual perpetra-
tor, and found guilty only of the count in which his common-law wife was
the actual perpetrator, it was "more than highly probable that the error
did not contribute to the verdict," 112 and *hus the court affirmed the
judgment."'

Chief Justice Jordan and Justice Smith dissented from the opinion of
the majority in Momon, each one for entirely different reasons."4 Chief
Justice Jordan reasoned that the standard laid down by the majority
opinion restricted too severely application of Code section 24-3-2 (38-
302)."0 Conceding that "the use of [the] Code Section by law enforce-
ment officers has perhaps been abused at times," ' he did not find this
sufficient justification for restricting its use in proper cases." 7

On the other hand, Justice Smith did not believe that the admission of
the disputed evidence was harmless error."' In his view, "it is unrealistic
to contend . . . that it was 'highly probable' that testimony by police of-
ficers describing a prior alleged rape by [Momon] did not influence the
jury and contribute to the guilty verdict on the aggravated sodomy
charge."'" 9

The standard set forth by the majority in Momon focusses on relevance
and conduct. Code section 24-3-2 does not specifically address the rele-
vancy of evidence offered under the section, and very few cases have con-
sidered the link between the evidence being offered and the issue being
tried. Brewer v. Henson20 .is a notable exception. In Brewer, the court
held that a witness, a physician, could not use the code section to testify
to the statements made to him by plaintiff immediately following an au-
tomobile accident, as the physician's conduct was not at issue.' The
holding in Brewer, however, was largely overlooked for twenty-five
years.

22

111. Id.
112. Id. at 867, 294 S.E.2d at 485.
113. Id.
114. Id. at 868, 294 S.E.2d at 485 (Jordan, C.J., dissenting); Id. (Smith, J., dissenting).
115. Id. at 868, 294 S.E.2d at 485 (Jordan, J., dissenting).
116. Id.
117. Id.
118. Id. at 868, 294 S.E.2d at 485 (Smith, J., dissenting).
119. Id.
120. 96 Ga. App. 501, 100 S.E.2d 661 (1967).
121. Id. at 502, 100 S.E.2d at 662.
122. In the twenty-five year period before the 1982 Momon decision, this particular as-

pect of Brewer was discussed in only one case, Andrews v. State, 148 Ga. App. 709, 252
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B. An Ambivalent Interim

In the two years immediately following the Momon decision, the Geor-
gia Supreme Court specifically addressed the Momon rule on six occa-
sions. 2 3 All of these 'interim' cases approvingly noted the Momon rule,
implicitly upholding Momon's standards. No convictions, however, were
reversed on the basis of the Momon analysis. While results based on the
Momon analysis varied, these cases set a pattern of exceptions to the
Momon standard, and thus weakened the Momon holding.

In two of these interim cases, the court declined to discuss the Momon
issue."2 4 The court in Williams v. State reversed the conviction on other
grounds." 5 In Anderson v. State,2 the court addressed the Momon issue
in a circuitous manner. Anderson was convicted of selling cocaine, and at
his trial a special agent with the Georgia Bureau of Investigation testified
that he knew Anderson because Anderson's name was on a list of sus-
pected drug dealers.1 7 Defense counsel objected to this testimony on the
grounds that it placed Anderson's character into evidence without defen-
dant having first done so himself, in violation of Official Code of Georgia
Annotated section 24-2-2.2M The court overruled this objection.'" There
was no objection by the defense counsel that the testimony was hear-
say.23 The court of appeals, however, affirmed the trial court's decision
on the basis of Code section 24-3-2, evidence to explain conduct.1 3' On
appeal to the Georgia Supreme Court, the judgment was reversed.132 The
court stated that the action of the court of appeals failed to meet the
objection that the testimony placed into evidence defendant's character,
"an objection that was well taken.' 1 33 The court failed to discuss whether

S.E.2d 210 (1979). The court said "Itihere is no issue as to the arrest, and the relevance of
the officer's conduct in making it has not been made to appear." Id. at 709-10 n.2, 252
S.E.2d at 210-11 n.2.

123. Ivester v. State, 252 Ga. 333, 335, 313 S.E.2d 674, 676 (1984); Anderson v. State, 252
Ga. 103, 104, 312 S.E.2d 113, 114 (1984); Mincey v. State, 251 Ga. 255, 265, 304 S.E.2d 882,
891 (1983); Williams v. State, 250 Ga. 463, 466, 298 S.E.2d 492, 494 (1983); Gaskins v. State,
250 Ga. 386, 389, 297 S.E.2d 729, 732 (1982); and Dover v. State, 250 Ga. 209, 212, 296
S.E.2d 710, 713 (1982), cert. denied, 459 U.S. 1221 (1983).

124. Williams v. State, 250 Ga. 463, 298 SE.2d 492 (1983); Anderson v. State, 252 Ga.
103, 312 S.E.2d 113 (1984).

125. 250 Ga. at 466, 298 S.E.2d at 494.
126. 252 Ga. at 103, 312 S.E.2d at 113.
127. Id.
128. Id. at 103, 312 S.E.2d at 114.
129. Id.
130. Id.
131. Id. at 103-04, 312 S.E.2d at 114.
132. Id.
133. Id.
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the Momon issue was well-taken.
In two other interim cases, the court held that testimony offered to

explain the police officer's conduct was relevant to the issue before the
court. 1 3 In Ivester v. State,'3 s the court held that even if the offered evi-
dence incidentally puts defendant's character in issue or is prejudicial, it
may be admitted if otherwise relevant.1 36 The court went on to say that
the circumstances surrounding defendant's arrest were relevant. 37 Ivester
was convicted of murder.1 38 At trial, a police officer testified that when he
entered defendant's home to make the arrest, defendant's wife exclaimed
to him, "go on in if you want to get shot. ' 13 9 The court said that even
though this statement placed defendant's character in issue, the state-
ment also tended to explain the conduct of the officers. 140 In addition, the
court pointed out that no harm was shown which required reversal since
there was other admissible evidence that defendant was waiting in the
bedroom with a gun in hand when he was found by officers. 14

In Mincey v. State,' 2 the court held that defendant himself made the
policeman's conduct relevant by claiming that custodial statements were
not freely and voluntarily given."4 Mincey had been convicted of murder,
armed robbery, and aggravated battery. 44 At his trial, the state offered as
evidence a policeman's testimony concerning a conversation the police-
man had with Mincey's codefendant. 4  The Georgia Supreme Court held
that this testimony was properly admitted since there remained "'a ques-
tion for the jury to determine on conflicting evidence whether the alleged
[statements were] freely and voluntarily made.' "146

The Georgia Supreme Court also found the testimony offered in Gas-
kins v. State 47 admissible. In Gaskins, defendant was found guilty of

134. Ivester v. State, 252 Ga. 333, 313 S.E.2d 674 (1984) (conduct of police officers in
making arrest relevant); Mincey v. State, 251 Ga. 255, 304 S.E.2d 882 (1983) (conduct of
police officer relevant when defendant claims custodial statements not freely and voluntarily
given). See infra text accompanying notes 135-46.

135. 252 Ga. 333, 313 S.E.2d 674 (1984).
136. Id. at 336, 313 S.E.2d at 676-77.
137. Id. at 335, 313 S.E.2d at 676 (citing Clements v. State, 226 Ga. 66, 172 S.E.2d 600

(1970)).
138. 252 Ga. at 333, 313 S.E.2d at 674.
139. Id. at 335, 313 S.E.2d at 676.
140. Id.
141. Id. at 336, 313 S.E.2d at 677.
142. 251 Ga. 255, 304 S.E.2d 882.
143. Id. at 266, 304 S.E.2d at 891.
144. Id. at 255, 304 S.E.2d at 882.
145. Id. at 265, 304 S.E.2d at 891.
146. Id. at 266, 304 S.E.2d at 891 (quoting Cofield v. State, 247 Ga. 98, 109, 274 S.E.2d

530, 540 (1981) (quoting Sims v. Georgia, 385 U.S. 538 (1967)).
147. 250 Ga. 386, 389, 297 S.E.2d 729, 732 (1982).
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murder. At trial, a detective testified about statements made by defen-
dant's sister that she had driven defendant to the victim's house on the
night of the murder and had last seen the murder weapon in her house
the day before the murder.1 4 8 The state offered the testimony to explain
the detective's conduct in continuing his investigation and in obtaining
an arrest warrant for defendant.1 4 ' Citing Momon, the Georgia Supreme
Court agreed with the trial court, which allowed the evidence, but "only
for the limited purpose of explaining to the jury [the detective's] continu-
ing investigation. . . not admissible as substantive proof of the matters
asserted therein."' 50 The supreme court noted that the events described
by the detective were later corroborated by other witnesses and to some
degree by defendant himself. 1" Gaskins thus appeared to be a complete
return to pre-Momon interpretations of Code section 24-3-2, which virtu-
ally gave police officers free rein to testify about all aspects of their
investigation.

Justice Weltner, joined by the Chief Justice and two other justices, con-
curred specially with the majority's decision in Gaskins.521 Justice
Weltner observed that the court had, in Momon, "finally come to grips
with the vexatious implications of Code Ann. § 38-302," and had rendered
an interpretation on the admissibility of evidence under that section.1'8

Justice Weltner, believing that Gaskins presented the same factual situa-
tion as Momon-the conduct and motives of policemen in obtaining a
warrant-argued the testimony was similarly irrelevant.154

In only one of the interim cases did the court find the evidence to be
error, albeit harmless. 55 In Dover v. State, defendant was convicted of
murdering his estranged wife." 6 At trial, the court allowed several wit-
nesses to testify that the victim had told them that she had moved out of
her house and had taken other actions because of Dover's violence and
threats.157 On appeal, the supreme court held that since the victim's ac-
tions were not at issue, her declarations regarding defendant's actions
were "not admissible to explain his conduct."15' The supreme court, how-
ever, found that this was harmless error since the state had offered direct
testimony from which abuse could be inferred circumstantially, and that

148. Id.
149. Id.
150. Id.
151. Id.
152. Id. at 390, 297 S.E.2d at 733 (Weltner, J., concurring specially).
153. Id.
154. Id. at 391, 297 S.E.2d at 733.
155. Dover v. State, 250 Ga. 209, 296 S.E.2d 710.
156. Id. at 209, 296 S.E.2d at 711.
157. Id. at 213, 296 S.E.2d at 713.
158. Id. (emphasis in original).
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the evidence properly admitted was overwhelming as to Dover's guilt.'3 9

In a seventh post-Momon case, Poteat v. State,160 the supreme court
upheld the admission of testimony under Code section 24-3-2 without ref-
erence to the Momon decision.'' In Poteat, defendant's ex-girlfriend tes-
tified that defendant had told her he was going to kill the victim.'62 On
cross-examination, the defense counsel attacked her credibility and mo-
tives for testifying against defendant, specifically questioning why she
had not told anyone sooner about defendant's threats against the vic-
tim.'6 3 The girlfriend testified that she did not tell the police earlier be-
cause she was afraid of defendant.'14 The court then permitted the state
to introduce the testimony of the girlfriend's mother, who testified that
her daughter had reported to her threats made by defendant to the
daughter shortly after defendant committed the murder.'" The court
held that defendant, by questioning the girlfriend concerning her reasons
for not having revealed defendant's threats earlier, had attacked her cred-
ibility, thereby raising the issue of her conduct, motives, and state of
mind. 16"

C. Teague v. State: Reaffirming Momon Authority

In a 1984 case, Teague v. State,'" the Georgia Supreme Court again
addressed the problem of Code section 24-3-2. Defendant was convicted
of theft by sudden snatching. 6 8 At his trial, the court admitted testimony
of the investigating officer regarding a conversation between the officer
and an employee of a credit agency through which Teague had financed
his car.' 69 The officer testified that the employee told him that Teague
had made a car payment of $350 on the Monday morning after the Satur-
day night robbery.1 7 0 The trial court admitted the police officer's testi-
mony for the purpose of explaining the officer's conduct in the continuing
investigation.

1 7 '

Justice Weltner, in an opinion expressing the views of all justices ex-

159. Id.
160. 251 Ga. 87, 303 S.E.2d 452 (1983).
161. 251 Ga. at 90, 303 S.E.2d at 454.
162. Id. at 89-90, 303 S.E.2d at 454.
163. Id. at 89, 303 S.E.2d at 454.
164. Id.
165. Id.
166. Id.
167. 252 Ga. 534, 314 S.E.2d 910 (1984).
168. 169 Ga. App. 285, 312 S.E.2d 818 (1983), aff'd, 252 Ga. 534, 314 S.E.2d 910 (1984).
169. 252 Ga. at 534, 314 S.E.2d at 910.
170. Id.
171. Id.
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cept Justice Marshall, first repeated much of the Momon decision. 2 The
necessity for the Momon decision, he emphasized, can be seen "from the
fact that almost all conduct of almost all people can be 'explained' almost
always by something which they may have heard or read. '173 "Following
the literal language of the code section to its logical conclusion," he con-
tinued, "would authorize the conviction of a citizen solely upon the testi-
mony of an investigating officer, who 'to explain conduct' in initiating and
continuing his investigation, might recount to the jury everything which
he had heard or read about the case. ' 174 "That", he stated, is "trial by
dossier, for every element of an investigation can serve, in some manner,
to 'explain conduct' of the investigator. 1 7

The court then pointed out that the Momon rule had been reiterated in
six instances.7 6 "In every case", the court said, "a majority . . . has reaf-
firmed the rule, designating the admission of any offending testimony as
error, albeit not ground for reversal.' 7

7 The court distinguished Gaskins,
saying that it deserved "additional comment in view of the somewhat un-
usual nature of the judgment itself, which was one of affirmance. "178

"Nonetheless", the court continued, "as to the Momon issue, four justices
joined in a special concurrence which found the admission by the trial
court of statements made to an investigating officer to be error, albeit
harmless.' 17 9 "Hence," the court said, "any indication to the contrary in
Gaskins is disapproved."' 80 The court went on to recall that the court of
appeals had dealt with the Momon rule in twelve cases, exclusive of
Teague.18' The court stated that "only in rare instances will the 'conduct'
of an investigating officer need to be 'explained,' as in practically every
case, the motive, intent, or state of mind of such an officer will not be
'matters concerning which the truth must be found.' "18 Justice Weltner
believed that an interpretation of Code section 24-3-2 must be contained
within proper limits or else "repetition of the rote words 'to explain con-
duct' can become imprimatur for the admission of rumor, gossip, and

172. Id. at 534-36, 314 S.E.2d at 910-12.
173. Id. at 535, 314 S.E.2d at 911.
174. Id. See Goodman v. State, 167 Ga. App. 378, 306 S.E.2d 417 (1983), in which defen-

dant's conviction for passing bad checks was based solely upon the testimony of the investi-
gating officers. No other witnesses testified. The conviction was reversed in a post-Mornon
decision. Id. at 378-79, 306 S.E.2d at 418.

175. 252 Ga. at 535, 314 S.E.2d at 911.
176. Id. at 536, 314 S.E.2d at 911.
177. Id.
178. Id.
179. Id. (emphasis in original).
180. Id. at 536, 314 S.E.2d at 912.
181. Id.
182. Id.
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speculation."' 183

Although Teague's conviction was upheld on the basis that admission
of the officer's testimony was harmless error, the court emphasized that
the Momon interpretation was good law. 18 4 The court ended with the ad-
monition that "[p]rosecutors and trial judges would be well advised to
walk wide of error."' 3

IV. ANALYSIS

In Momon and Teague, the Georgia Supreme Court set forth a stan-
dard of relevancy for the application of Code section 24-3-2 in order to
prevent the admission of evidence in criminal trials that was offered
under the guise of explaining conduct, but which had the effect of per-
suading the jury of a defendant's guilt by prejudicing defendant, by prov-
ing the truth of the matter asserted or by denying defendant his right of
confrontation. The requirement that evidence offered under section 24-3-
2 be information about "conduct and motives .. .concerning which the
truth must be found,""' was an attempt by the court to curtail both the
amount and substance of testimony offered under the code section. This
standard seems more stringent than that of Official Code of Georgia An-
notated section 24-2-1x87 which only requires that evidence "relate to the
questions being tried by the jury, and bear upon them directly or indi-
rectly." 8 It would thus appear that strict adherence to the Momon-
Teague standard would abate the improper uses of Code section 24-3-2
because of the very narrow interpretation of the term relevancy with re-
spect to evidence offered to explain conduct or ascertain motive.

While a cursory glance of Teague's admonition seems to answer the
question of when testimony offered under Code section 24-3-2 will be ad-
mitted, certain doubts arise upon closer inspection. The most narrow in-
terpretation of the Momon-Teague rule could mean that the standard ap-
plies only in criminal cases, specifically to the testimony of police officers
who seek to explain their conduct under Code section 24-3-2. This limited
interpretation probably is not intended, however, since the court in

183. Id.
184. Id. at 537, 314 S.E.2d at 912.
185. Id.
186. Id. at 535, 314 S.E.2d at 911.
187. O.C.G.A. § 24-2-1 (Michie 1982). Relevant evidence is, however, defined in case law

as any evidence which logically tends to prove or disprove a material fact which is at issue in
the case, and every act or circumstance serving to elucidate or to throw light upon a mate-
rial issue. Owens v. State, 248 Ga. 629, 630, 284 S.E.2d 409, 410 (1981). The case law defini-
tion of relevancy, thus, comports with the Momon-Teague standard.

188. Id.
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Momon relied on Brewer, a civil case, for its standard."8 9 As a result, the
Momon-Teague rule is likely to be much wider in its scope of application
then would appear upon first glance.

While an absolute application of the Momon-Teague standard would
eliminate primary uses and abuses of the Code section, the standard is
diluted somewhat by the Georgia Supreme Court's view of relevancy as
evidenced by the 'interim' cases.' 9" These post-Momon cases, cited ap-
provingly in the Teague decision,191 are the most accurate gauge of what
the court will deem to be sufficiently relevant in future cases. These cases
have considerably weakened the Momon standard because in them, the
courts determined that a police officer's conduct becomes relevant when
certain claims are made by a defendant.

Claims made by a defendant that have this effect are claims of im-
proper search and seizure, inadequate Miranda warnings, and allegations
of other police misconduct.'2 Since defendants in criminal trials rou-
tinely raise these issues, they will routinely be making the investigating
officer's conduct relevant. Also, since defendants often raise the defenses
of justification and self-defense, the conduct of other parties may then
become relevant. The interim cases of Ivester and Mincey held that the
circumstances surrounding an arrest were relevant.9 3 These cases, how-
ever, are inconsistent with respect to this issue. Mincey, a 1983 decision,
indicated that whether it is necessary for the state to explain why a de-
fendant was arrested depends upon the facts of the case. 94 The court in
Ivester, however, a case decided in 1984, seems to indicate that the facts
and circumstances surrounding the arrest of defendant are always rele-
vant and admissible during the trial of a criminal case.'" As a result, it is
unclear just when the details of an arrest will be considered relevant. In
light of the disavowal of the Gaskins decision by the court in Teague, it is
unlikely that a police officer's conduct in obtaining a routine search war-
rant will be considered relevant.9 6

The testimony of witnesses other than police officers could also be
made relevant by a defendant's trial tactics. It appears from the court's
decision in Poteat that the conduct of a witness will be considered rele-
vant if a defendant attacks the credibility of a witness.1 9

7 Additionally,

189. 249 Ga. at 867, 294 S.E.2d at 484. See infra text accompanying note 201.
190. See supra text accompanying notes 123-59.
191. 252 Ga. at 535-36, 314 S.E.2d at 911.
192. See, e.g., Mincey v. State, 251 Ga. at 265, 304 S.E.2d at 891.
193. Ivester, 252 Ga. at 335, 313 S.E.2d at 676; Mincey, 251 Ga. at 265, 304 S.E.2d at

891.
194. 251 Ga. at 265, 304 S.E.2d at 891.
195. 252 Ga. at 335, 313 S.E.2d at 676.
196. 252 Ga. at 536, 314 S.E.2d at 911. See supra text accompanying notes 152-54.
197. 251 Ga. at 89, 303 S.E.2d at 454.
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the Georgia Court of Appeals, in Little v. State,9s raised the question of
whether conduct would be considered relevant when offered to rebut a
defendant's testimony.19 While the court of appeals stated that it was °0
it remains to be seen whether the Georgia Supreme Court would hold
likewise.

In the final analysis it seems that the exceptions to the Momon stan-
dard could have the effect of swallowing the Momon rule. Code section
24-3-2 applies equally to criminal and civil matters. Since a civil case,
Brewer v. Henson,20

1 was used as the basis for the Momon decision, 02 the
Momon standard should likewise apply equally to both civil and criminal
cases.20 3 The Momon-Teague decisions, however, do not address whether
a more watchful eye will also be cast upon evidence offered in civil trials
under this Code section. While most of the civil cases reaching the Geor-
gia appellate courts apparently have applied a standard much like
Momon-Teague,2 0

4 it cannot be said that the section is never used inap-
propriately in civil cases at the trial level. It thus remains to be seen
whether losing litigants in civil cases will also insist upon a more stringent

198. 167 Ga. App. 880, 307 S.E.2d 761 (1983). In Little v. State, defendant was on trial
as a habitual violator. The court held that a police officer's testimony that a hitchhiker had
reported being robbed by defendant was admissible to explain the officer's conduct in charg-
ing defendant as a habitual violator and to rebut defendant's assertion that he had not been
driving. Id. at 882, 307 S.E.2d at 763.

199. 167 Ga. App. at 881-82, 307 S.E.2d at 762-63.
200. Id.
201. 96 Ga. App. 501, 100 S.E.2d 661 (1967).
202. 249 Ga. at 867, 294 S.E.2d at 484 (citing 96 Ga. App. 501, 100 S.E.2d 661 (1967)).

See supra text accompanying notes 120-22 and 189.
203. If not for this one fact, the Momon-Teague rule could be interpreted as applying

only to the testimony of police officers who seek to explain their conduct under section 24-3-
2. This could be gleaned from the fact that all of the 'interim' cases discussing Momon
involved the conduct of police officers. See supra text accompanying notes 123-59. Poteat,
however, which was decided during the same time period, concerned the conduct of a wit-
ness who was not a police officer. There was no direct reference to Momon in the Poteat
opinion. See supra text accompanying notes 160-66. Additionally, in reaffirming the Momon
rule, Teague referred to the six other 'interim' cases but did not mention Poteat. 252 Ga. at
535-36, 314 S.E.2d at 911.

204. In two will caveat cases, testimony concerning declarations the testator had made
concerning motives for making certain bequests was admitted to show the testator's state of
mind. Hill v. Baldwin, 250 Ga. 467, 298 S.E.2d 502 (1983); Lee v. Boyer, 217 Ga. 27, 120
S.E.2d 757 (1961).

In Custom Panel v. Bank of Hampton, 143 Ga. App. 681, 239 S.E.2d 558 (1977), defen-
dant was sued for misappropriation of funds. Defendant was allowed to relate conversations
he had with other creditors of plaintiff to explain his actions. Id. at 682-83, 239 S.E.2d 559
(1977). Also, in Kaylor v. Romines, 85 Ga. App. 839, 70 S.E.2d 395 (1952), defendant was
sued for charging rent in excess of the controlled housing limits. He was allowed to testify to
conversations with others to explain why he believed the accommodations were not rent-
controlled. Id. at 841, 70 S.E.2d at 397.
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interpretation of Code section 24-3-2.

V. SUMMARY AND CONCLUSION

The early application of Code section 24-3-2 provided prosecutors with
ample opportunity to have admitted into evidence testimony prejudicial
and damaging to a defendant. The Momon-Teague decisions were an ef-
fort by the Georgia Supreme Court to reduce the potential for this
method of abusing the Code section. While strict adherence to the
Momon-Teague standard would greatly reduce the abuse of the Code sec-
tion, the standard is considerably weakened by the court's interpretations
of relevance in the interim cases. Several cases decided by the court of
appeals may also indicate areas of further deterioration. The court, how-
ever, could attempt to curtail this deterioration by the use of the pre-
Momon judicial cures. Since future determination of relevancy cannot be
foretold with certainty, "[Pirosecutors and trial judges would be well ad-
vised to walk wide of error in the proffer and admission of evidence under
the provisions of O.C.G.A. § 24-3-2.' '205 "[V]iolation . . . may be fatal to
conviction.
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205. Teague, 252 Ga. at 537, 314 S.E.2d at 912.
206. Id.
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