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The Expanding Scope of Appellate Review
in Libel Cases-The Supreme Court

Abandons the Clearly Erroneous Standard
of Review for Findings of Actual Malice*

I. INTRODUCTION

In Bose Corp. v. Consumers Union of the United States,1 the United
States Supreme Court held in a six-to-three decision2 that federal courts
of appeals are not bound by the clearly erroneous standard of review of
Federal Rule of Civil Procedure 52(a)3 when reviewing findings of actual
malice in libel cases.4 Instead, appellate courts may independently review
the trial court's record and determine for themselves whether the defen-
dant made or published a false statement with actual malice.'

* The author acknowledges that Karen O'Hara, a third-year student at the Walter F.
George School of Law, Mercer University, submitted rough draft material for portions of
this Comment.

1. 104 S. Ct. 1949 (1984).
2. Stevens, J., wrote the majority opinion; Burger, C.J., concurred in the judgment;

White, J., dissented; Rehnquist, J., also dissented and was joined by O'Connor, J.
3. FED. R. Civ. P. 52(a) provides: "Findings of fact shall not be set aside unless clearly

erroneous, and due regard shall be given to the opportunity of the trial court to judge...
the credibility of the witnesses." Id.

4. 104 S. Ct. at 1967. The actual malice standard was first enunciated in New York
Times v. Sullivan, 376 U.S. 254 (1964), in which the Court held that in libel cases involving
public officials, the public official must prove that the defendant made a false statement
with actual malice; that is, with knowledge of the falsity of his statement, or with reckless
disregard for whether or not it was false. Id. at 280.

5. 104 S. Ct. at 1967. The court expressly limited independent appellate review to those
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The effect of the decision in Bose is to allow an independent appellate
review of purely factual findings included in the actual malice determina-
tion. This Comment will examine how independent appellate review has
been used in the past in cases in which constitutional rights were at issue.
It will point out the anomaly that existed when appellate courts pur-
ported to independently examine trial court findings because of constitu-
tional considerations, but in practice performed an independent appellate
review for traditionally accepted reasons. It will also examine Rule 52(a)
and will focus on the fact-law distinction that traditionally has governed
the choice of standards of review. This Comment will then discuss the
Court's opinion in Bose, examining the reasoning behind both the major-
ity and dissenting opinions. It will conclude with a critical analysis of the
Court's decision and will raise questions about whether the Court's rea-
soning adequately supports its decision.

II. THE HISTORY OF INDEPENDENT APPELLATE REVIEW

In the past, the Supreme Court traditionally declined to independently
review and overrule lower court findings of fact unless they were found to
be unsupported by the evidence or unless a legal standard was applied
improperly. The Court based its judicial restraint on the reasoning that
the trial judge was in a better position to evaulate the evidence and to
judge the demeanor and credibility of the witnesses." The Court, however,
declined to grant this deference to trial court findings when those findings
involved constitutional rights. For instance, when the issue was whether a
defendant's confession was voluntary,7 or whether a publication was ob-
scene$ or constituted a clear and present danger,9 the Supreme Court con-
sistently held that it could independently review the lower courts' find-
ings of fact to assure that the defendant's constitutional rights had been
granted protection at the trial level.

In Watts v. Indiana," for example, a state trial court determined that
defendant's confession was voluntary." After noting that the nature of
the due process clause gave it a wide range of reviewing power over state

portions of the record relating to actual malice. If the reviewing court determines that actual
malice has been established with convincing clarity, the decision may be reversed on appeal
only on the grounds of an error of law or a clearly erroneous finding of fact. Id. n.31.

6. Nangle, The Ever Widening Scope of Fact Review in Federal Appellate Courts-Is
the "Clearly Erroneous Rule" Being Avoided? 59 WASH. U.L.Q. 409 (1981).

7. See Watts v. Indiana, 338 U.S. 49 (1949).
8. See Roth v. United States, 354 U.S. 476 (1957).
9. See Pennekamp v. Florida, 328 U.S. 331 (1946).

10. 338 U.S. 49 (1949).
11. Id. at 50 & n.2. See 226 Ind. 655, 660, 82 N.E.2d 846, 848 (1948).
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court convictions,1 2 the Supreme Court reversed. In doing so it reviewed
the entire record, including the conditions under which defendant was
interrogated, and held that the confession had been coerced.", The Court
reasoned that it could not leave to local determination the question of
whether defendant's confession was voluntary.1'

Similarly, in Napue v. Illinoiss a state court held that false testimony
used in the state's case had not influenced the jury. 6 On appeal, the Su-
preme Court noted that a conviction obtained through the use of false
testimony would be a denial of defendant's due process rights under the
fourteenth amendment.1' The Court then stated that it has a duty to
make its own independent examination of the record when constitutional
deprivations are alleged.18 After independently reviewing the record, the
Court found that the false testimony may have had an effect on the out-
come of the trial."

Finally, in Niemotko v. Maryland,2 0 the Court again independently re-
viewed a state court's findings. Defendants had been convicted of disor-
derly conduct for conducting religious ceremonies in a public park with-
out a permit.21 After noting that defendants' equal protection, free
speech, and free exercise rights were at issue, the Court held that when
there is a question of denial of rights under the Constitution, the Court is
not bound by the findings of lower courts, but may examine the eviden-
tiary basis upon which these conclusions were founded.2 The Court then
reviewed the record to determine why the City Council had denied defen-
dants a permit23 and concluded that the permit had been denied because
the Council disliked and disagreed with defendants' religious views.2'

Although the Court in these and similar cases announced an intention
to independently review lower court findings when constitutional rights
were at stake, the Court usually did not state that it would review a find-
ing of 'pure fact.' Instead, it labeled the question for review a 'constitu-
tional standard.' Arguably, this was analogous to calling the question one

12. 338 U.S. at 50 n.1.
13. Id. at 52-55.
14. Id. at 52.
15. 360 U.S. 264 (1959).
16. Id. at 267-68.
17. Id. at 269.
18. Id. at 271. The Court reasoned that it has the "solemn responsibility for maintaining

the Constitution inviolate." Id.
19. Id. at 272.
20. 340 U.S. 268 (1951).
21. Id. at 269-70.
22. Id. at 271.
23. Id. at 271-72.
24. Id.
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of application of law to fact.
In Watts, for example, the Court first cited the importance of protect-

ing defendant's fourteenth amendment rights as a justification for its
broad review of the state court's findings.2 5 It then held that a conclusion
that incorporated a standard of conduct or criterion for judgment that
itself was decisive of constitutional rights was not the kind of 'fact' forc-
losed from judicial review.2 In other words, because the question of the
voluntariness of a confession incorporated a constitutional, or legal, stan-
dard it became a question of the application of law to fact, and was there-
fore freely reviewable.2 7 Thus, by labeling the question for review a 'con-
stitutional standard,' the Court provided a reason for reviewing the lower
court's finding that was consistent with traditionally accepted standards
of review. This two-pronged rationale, therefore, made it uncertain
whether the Court performed an independent review primarily because of
constitutional considerations or due to traditionally accepted reasons for
review.

In cases in which the Supreme Court independently reviewed state
court findings of 'pure fact,' the Court's reasoning was equally unclear.
Instead of simply stating that the importance of protecting constitutional
rights required it to independently review lower court findings of 'pure
fact,' the Court provided the additional reason that the evidence did not
support the factual finding. For example, in Pennekamp v. Florida,2 the
question was whether a particular editorial posed a clear and present
danger to the impartiality of the courts.2 9 The Court initially announced
an intention to independently review the state court's findings of fact in
order to assure that defendant's constitutional rights had been pro-
tected,30 reasoning that the Constitution granted it final authority to de-
termine the meaning and effect of arguably protected speech.3 1 The Court
proceeded to hold, however, that there was insufficient evidence in the
record to support a finding that the editorial posed a clear and present
danger.32 Arguably, the Court could have overturned the state court's
finding on the ground of insufficient evidence without citing constitu-
tional considerations.

25. 338 U.S. at 50 n.1.
26. Id. at 50.
27. 104 S. Ct. at 1960. See also Pullman-Standard v. Swint, 456 U.S. 273, 289-90, n.19

(1981).
28. 328 U.S. 331 (1946).
29. Id. at 335.
30. Id.
31. Id. The Court reasoned that "[w]ere it otherwise, the constitutional limits of free

expression in the Nation would vary with state lines." Id.
32. Id. at 347.
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Similarly, in Fiske v. Kansas,3 3 the Court initially reasoned that the
importance of protecting first amendment rights required the Court to
independently review the record.3 4 The Court went on, however, to cite
several commonly accepted reasons for independently reviewing the lower
court's findings. It noted that it could overturn a finding of fact when the
finding was shown by the record to be without evidence to support it, or
when a conclusion of law and a finding of fact were so intermingled as to
make it necessary, in order to pass upon the federal question, to analyze
the facts.35 The Court then held that there was insufficient evidence in
the record to support an inference that defendant taught or advocated
the overthrow of the government.3 Thus, in Fiske, the Court again cited
constitutional considerations as well as traditional reasons to justify its
independent review of the state court factual determination.

The Court's decisions in Pennekamp and Fiske demonstrate that its
reasons for performing an independent appellate review of constitutional
issues were unclear. The Court was unequivocal in stating that because
the Supreme Court is the final arbitor of constitutional claims, it can in-
dependently review lower court findings to assure that constitutional pro-
tections were applied at the trial level.3 7 In practice, however, the Court
frequently pointed to an improperly applied legal standard or evidence
that was insufficient to support the lower court's findings.38 This practice
of citing two reasons for an independent appellate review made it unclear
whether the Court relied primarily upon the importance of constitutional
claims or upon traditional reasons for independent appellate review. It
also left open the question of whether the Court could independently re-
view a lower court finding because of constitutional considerations alone
if it could not also cite a traditionally accepted reason for review. The
Court's practice of independently reviewing lower court findings in libel
cases, beginning in 1964 with its decision in New York Times Co. v. Sulli-
van,3' did not serve to clarify this issue.

33. 274 U.S. 380 (1927).

34. Id. at 385-86.

35. Id.

36. Id. at 386-87.

37. See supra notes 10-24 and accompanying text.

38. See supra notes 28-36 and accompanying text.

39. 376 U.S. 254 (1964).

19851 715
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III. INDEPENDENT APPELLATE REVIEW OF LOWER COURT FINDINGS IN

LIBEL CASES

The Court first applied the principle of independent appellate review
to libel cases in its decision in New York Times Co. v. Sullivan.40 In Sul-
livan, defendant, a newspaper, was charged with printing an advertise-
ment that included false statements which implied that police had en-
gaged in a "wave of terror" against civil rights demonstrators."1 The
Supreme Court held, in a landmark decision, that false and disparaging
statements about public officials are entitled to first amendment protec-
tion unless made with actual malice-that is, with knowledge of the fal-
sity of the statement or with reckless disregard for whether or not it was
false.4'2 The Court then announced that it would perform an independent
review of the record to determine whether it could constitutionally sup-
port the judgment, reasoning that an independent review was necessary
to ensure that first amendment protection had been constitutionally ap-
plied.'3 The Court defined actual malice as a "federal rule."" After re-
viewing the record the Court held that it did not show the "state of
mind" required for actual malice,'45 but showed, at most, that defendants
were negligent in failing to discover the misstatements. 4 This evidence,
the Court reasoned, was constitutionally insufficient to show the reckless-
ness that is required for a finding of actual malice. 47 Thus, although the
Court in Sullivan enunciated the rule of independent appellate review of
the issue of actual malice, it did not actually review the trial court's find-
ing of actual malice, but held in effect that the correct legal standard had
not been applied. The Court then made an independent finding about
what the evidence showed.4

8

Following its decision in Sullivan, the Court began to exercise indepen-
dent appellate review on questions of actual malice. The Court, however,
did not base its review only on the importance of protecting first amend-
ment rights but again cited additional grounds for review, such as the

40. Id.
41. Id. at 256-57.
42. Id. at 279-80. The trial court had instructed the jury that the statements were

"libelous per se," and that defendants could be held liable if the jury found that they had
published the advertisement and that the statements were made "of and concerning" plain-
tiff. The state supreme court upheld these instructions; however, the United States Supreme
Court reversed. Id. at 262-63.

43. Id. at 285.
44. Id. at 279.
45. Id. at 287-88.
46. Id.
47. Id. at 288.
48. Id. at 286-92,
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application of an incorrect legal standard. In Time, Inc. v. Pape," for
example, the Court independently reviewed the evidence of actual malice
in order to determine whether a federal court of appeals acted properly
when it overturned a district court award of a directed verdict for defen-
dant.10 The Court labeled the determination of actual malice a "constitu-
tional rule" and stated that the question for the reviewing court was
whether this constitutional rule had been properly applied to the facts."'
In holding that the rule had not been properly applied, the Court stated,
upon review of the record, that the evidence supported a finding that de-
fendant had committed an error of judgment and not that he acted with
reckless disregard of the truth."2

In a subsequent decision in St. Amant v. Thompson,3 defendant had
been charged with broadcasting material that falsely accused plaintiff of
criminal conduct.54 The state supreme court found that defendant had
published the statement recklessly, although not knowingly.s The Su-
preme Court reversed, holding that in determining actual malice, conduct
is not measured by what a reasonable, prudent person would have pub-
lished or whether he would have investigated before publishing. Instead,
the evidence must show that defendant in fact entertained serious doubts
about the truth of the statement."6 The Supreme Court reversed the state
court on the grounds that it had misunderstood and had misapplied the
actual malice standard.5 7 The Court then independently reviewed the rec-
ord and held that nothing in the record indicated that defendant acted
with reckless disregard (actual malice)." In effect, the court based its re-
versal on the ground that an improper legal standard had been applied.

Finally, in Greenbelt Cooperative Publishing Association v. Bresler,59

defendant published a newspaper article which reported that plaintiffs
negotiating position had been described by citizens as "blackmail. '" 0 In
defendant's trial for libel,"' the state court judge, in his charge to the jury,

49. 401 U.S. 279 (1971).
50. Id. at 284.
51. Id.
52. Id. at 292.
53. 390 U.S. 727 (1968).
54. Id. at 728-29.
55. Id. at 730.
56. Id. at 731.
57. Id. at 733.
58. Id. at 730.
59. 398 U.S. 6 (1970).
60. Id. at 7. Plaintiff was a prominent real estate developer and state legislator who held

piblic meetings in an effort to secure zoning variances for certain land he owned. Id.
,1. Id. at 8. Plaintiff claimed that defendant, by reporting the statments, imputed to

.aintiff the crime of blackmail. Id.
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gave a definition of actual malice that was found by the Supreme Court
to be " 'constitutionally insufficient.' ",e2 The Court held that this alone
would be enough to require reversal of the judgment. It independently
examined the record, however, to determine whether defendant published
the statement with actual malice 3 and held that as a matter of constitu-
tional law, the word 'blackmail' was not libelous.6 4 Once again, the Court
made an independent finding after first holding that a legal standard had
been improperly applied.

The forgoing cases show that although the Supreme Court firmly estab-
lished the principle of independent appellate review in libel cases, the
Court in practice overturned lower court verdicts of libel on the ground
that an erroneous legal standard had been applied. By the time the case
of Bose Corp. v. Consumers Union of United States, Inc." came before
the Court, independent appellate review in the context of libel cases, de-
spite its acceptance in Sullivan, had not been used to review a lower
court's finding of 'pure fact.'

IV. THE CLEARLY ERRONEOUS STANDARD OF REVIEW

In cases on appeal from nonjury trials in federal district courts, the
appellate court is limited in its review by Federal Rule of Civil Procedure
52(a), which provides that lower court findings of fact may not be over-
turned on appeal unless found to be clearly erroneous."6 Here again, the
fact-law distinction arises. It is generally recognized that when reviewing
determinations of law, the appellate court is not limited by the clearly
erroneous rule, but may reverse these determinations if it simply dis-
agrees with the trial judge. 7 Thus, because Rule 52(a) applies only to
findings of fact," the classification of an issue as one of law or of fact is
vital to the decision of whether the appellate court must apply the clearly
erroneous standard of review.

After Rule 52(a) was adopted,69 the courts began to define the parame-

62. Id. at 10 (quoting Rosenblatt v. Baer, 383 U.S. 75, 84 (1965)).
63. 398 U.S. at 11.
64. Id. at 13.
65. 104 S. Ct. 1949 (1984).
66. FED. R. Civ. P. 52(a). Rule 52(a) reads in relevant part: "Findings of fact shall not

be set aside unless clearly erroneous, and due regard shall be given to the opportunity of the
trial court to judge ... the credibility of the witnesses." Id. In its decision in United States
v. General Motors Corp., 384 U.S. 127 (1966), the Court identified the rationale behind Rule
52(a) as "the trial court's customary opportunity to evaluate the demeanor and thus the
credibility of the witnesses." Id. at 141 n.16.

67. See Pullman-Standard v. Swint, 456 U.S. 273, 287 (1982).
68. See 5A J. MOORE, MOORE's FEDERAL PRACTICE 1 52.03[2l (2d ed. 1948).
69. Rule 52(a) was adopted in 1937.
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ters of the 'fact' and 'law' labels. Courts defined findings of fact as those
that involve a reconstruction of events that have already taken place, or
conditions that existed in the past.7 0 A finding of law, on the other hand,
involves identifying broadly formulated principles for judging the parties'
conduct.7 ' Virtually all courts hold that they are not bound by the clearly
erroneous standard when reviewing mixed questions of law and fact or
the question of whether the lower court properly applied the law to the
facts.72 Instead, questions of mixed law and fact, or law application, are
independently reviewable.7 "

Before determining the appropriate standard of review, the appellate
court must decide whether to classify the question for review as one of
'pure fact' or the application of law to fact. In Pullman-Standard v.
Swint,'74 the Supreme Court held that an intent to discriminate on the
basis of race"8 was a finding of pure fact that could not be overturned
unless clearly erroneous.7 The Court of Appeals for the Fifth Circuit had
labeled intent to discriminate a question of ultimate fact that was inde-
pendently reviewable. ' The Supreme Court reversed, holding that an 'ul-
timate fact' referred to a finding that involved the application of a stan-
dard of. law to undisputed facts. An intent to discriminate on the basis of
race did not fall into this category. The Court cited its decision in
United States v. Yellow Cab Co., 79 an anti-trust case, in which it had
held that "'findings as to the design, motive and intent with which men
act'" are factual issues for the trier of fact subject to appellate review
under Rule 52(a)'s clearly erroneous standard. 0

70. Weiner, The Civil Nonjury Trial and the Law-Fact Distinction, 55 CAL. L. REv.
1020, 1020 (1967).

71. Id.
72. Pullman-Standard v. Swint, 456 U.S. 273, 286-87 n.16 (1982).
73. Id.
74. 456 U.S. 273 (1983).
75. Title VII of the Civil Rights Act of 1964, 42 U.S.C. § 2000e-(2)(h) allows an employer

to apply different terms and conditions of employment pursuant to a bona fide seniority
system, provided that the differences are not the result of intentional racial discrimination.
In Pullman-Standard, plaintiffs claimed that the parties who negotiated the seniority sys-
tem were motivated by impermissible racial considerations. 456 U.S. at 275.

76. 456 U.S. at 287-88.
77. Id. at 285 (citing Swint v. Pullman-Standard, 624 F.2d 525, 533 (5th Cir. 1980)).
78. 456 U.S. at 287-89. The Court noted that its decision in Baumgartner v. United

States, 322 U.S. 665 (1944), in which it held that 'ultimate facts' could be independently
reviewed, referred not to pure findings of fact such as discrimination, but to findings that
clearly imply the application of standards of law. The Court determined that the court of
appeals' opinion had addressed the issue of intent to discriminate as a question of fact un-
mixed with legal considerations. Id. at 286-87 n.16.

79. 338 U.S. 338 (1949).
80. 456 U.S. at 288 (quoting United States v. Yellow Cab Co., 338 U.S. at 341).
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V. Bose Corp. v. Consumers Union of United States, Inc.: THE CASE

The Bose Corporation (Bose) of Framington, Massachusetts, manufac-
tured expensive, high-technology stereo equipment. In late 1967 or early
1968, Bose began marketing a new loud speaker system, the Bose 901,
designed to capture the realism of live concert hall sound."' In May 1970,
Consumers Union, a Mount Vernon, New York-based publisher of Con-
sumers Reports, published an article in which it evaluated the quality
and performance of twenty-four different loudspeakers, including the
Bose 901.82 The article said that listeners had difficulty pinpointing the
location of instruments heard through the Bose speakers, and that the
instruments seemed to grow to huge proportions and "tended to wander
about the room." 83 The article made no recommendation for or against
purchasing the speakers, but it ended with the statement that the Bose
system was "so unusual that a prospective buyer must listen to it and
judge it for himself." 4

Bose claimed that there were numerous factual errors in the article and
in 1971 brought a civil action in the Federal District Court of Massachu-
setts against Consumers Union, alleging product disparagement. 3 The
district court held that the statement "individual instruments heard
throughout the Bose system ... tended to wander about the room" was
false s6 and disparaging and that Consumers Union had published the ar-
ticle with actual malice; that is, with a high degree of awareness of its
falsity, or with reckless disregard for whether or not it was false.87 The
court based its conclusion on its disbelief of the author's testimony. Al-
though the court believed the author when he said that his sensory per-
ception of the instruments "moved along the wall," it did not believe him
when he said that he meant to convey this movement by the words
"wander about the room."88 The court said, "[the author] is an intelligent
person whose knowledge of the English language cannot be questioned. It
is simply impossible for the Court to believe that he interprets a com-
monplace word such as 'about' to mean anything other than its plain,

81. Bose Corp. v. Consumers Union of United States, Inc., 508 F. Supp. 1249, 1252 (D.
Mass. 1981), rev'd, 692 F.2d 189 (1st Cir. 1982), aff'd 104 S. Ct. 1949 (1984).

82. 508 F. Supp. at 1252.
83. Id. at 1253.
84. Id. at 1254.
85. Id. at 1259. Bose sued under a libel theory, claiming that the article contained nu-

merous factual errors. The trial judge ruled that Bose was a public figure and was, therefore,
required to prove that the statements were made with actual malice. Id. at 1274.

86. Id. at 1277. The district court determined that the actual path of the sound was
"along the wall." Id. at 1276-77.

87. Id.
88. Id. at 1276-77.
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ordinary meaning."89
The Court of Appeals for the First Circuit reversed.9 0 In doing so, it

conducted an independent review of the evidence of actual malice, noting
that it was not limited to the clearly erroneous standard of review of Fed-
eral Rule of Civil Procedure 52(a), but instead must "perform a de novo
review.""1 After reviewing the evidence, the court held that Consumers
Union had not published the statement with actual malice.'2 The court
did not disturb the trial court's findings concerning the credibility of the
author, but it held that this discredited testimony indicated only that
Consumers Union was guilty of using imprecise language.9 3 The discred-
ited testimony, according to the court, did not create an inference that
the statement was made with actual malice.9

Bose appealed, and the Supreme Court granted certiorari to consider
whether the court of appeals erred in refusingto apply the clearly errone-
ous standard of review of Rule 52(a) to the district court's finding of ac-
tual malice.95

VI. Bose Corp. v. Consumers Union of America, Inc.: THE SUPREME

COURT'S OPINION

Justice Stevens, writing for the majority, began his opinion by noting
that Bose was a case in which two well-recognized rules of law pointed in
opposite directions." Rule 52(a), he noted, prohibits appellate courts
from overturning findings of fact unless found to be clearly erroneous. 7

The common-law rule of independent appellate review, on the other
hand, allows an independent examination of the entire record in cases
raising constitutional issues.98 Stevens decided that the standard of re-

89. Id.
90. Bose Corp. v. Consumers Union of the United States, Inc., 692 F.2d 189 (1st Cir.

1982).
91. Id. at 195.
92. Id. at 197.
93. Id.
94. Id.
95. Bose Corp. v. Consumers Union of the United States, Inc., 103 S. Ct. 1872 (1983).
96. 104 S. Ct. at 1958.
97. Id. Stevens cited the Court's recent opinions in Inwood Laboratories, Inc. v. Ives

Laboratories, Inc., 456 U.S. 844, 855-56 (1982), and Pullman-Standard v. Swint, 456 U.S.
273, 287 (1982), in which the Court held that Rule 52(a) "means what it says." 104 S. Ct. at
1958.

98. 104 S. Ct. at 1958. Stevens cited several cases in which the Court applied the rule of
independent appellate review: NAACP v. Caliborne Hardware, 458 U.S. 886, 933-34
(1983); Greenbelt Coop. Publishing Ass'n v. Bresler, 398 U.S. 6, 11 (1970); St. Amant v.
Thompson, 390 U.S. 727, 732-33 (1968); New York Times Co. v. Sullivan, 376 U.S. 254, 284-
86 (1964). 104 S. Ct. at 1958-59.
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view to be applied in Bose must be faithful to both Rule 52(a) and to the
rule of independent appellate review. 9 It was possible to be faithful to
both, he reasoned, because "[t]he conflict between the two rules is more
apparent than real."100 In support of this theory, Stevens noted two
points of similarity between the rules. 10 1 First, he noted, the rules are
similar in the scope of review conducted by the appellate court. Indepen-
dent appellate review provides for an examination of the entire record.
Rule 52(a), he said, does not forbid such an examination. Stevens reached
this conclusion by examining the Court's decision in United States v.
United States Gypsum Co.,02 in which the Court held that a finding is
clearly erroneous when, "although there is evidence to support it, the re-
viewing court on the entire evidence is left with the definite and firm
conviction that a mistake has been made."'

Another point of similarity between the two rules, according to Stevens,
is the deference accorded the trial judge's findings concerning the credi-
bility of the witnesses.' 4 Rule 52(a) states that due regard shall be given
to the trial judge's opportunity to observe the demeanor of the wit-
nesses. 05 The court of appeals, Stevens noted, had accorded this defer-
ence to the trial court by expressly declining "to second guess the district
judge on the credibility of the witness."'"

Stevens continued to narrow the points of conflict between the two
rules by defining the limits of Rule 52(a)'s restrictions on appellate review
of lower court findings. He noted that Rule 52(a) does not inhibit an ap-
pellate court's power to correct errors of law, including mixed findings of
law and fact, or findings based on a misunderstanding of the governing
rule of law. 0 7 The line between law and fact, Stevens said, is of a vexing
nature and will vary according to the substantive law at issue.'08 Some

99. 104 S. Ct. at 1959.
100. Id.
101. Id.
102. 333 U.S. 354 (1948).
103. 104 S. Ct. at 1959 (quoting United States v. United States Gypsum Co., 333 U.S. at

395) (emphasis supplied by Justice Stevens).
104. 104 S. Ct. at 1959.
105. See supra note 3.
106. 104 S. Ct. at 1959.
107. Id. at 1960. Stevens implied that a finding of fact involved "[t]he application of

those ordinary principles of logic and common experience which are ordinarily entrusted to
the finder of fact." Id. n.17. A finding of mixed law and fact, on the other hand, involved the
application of a "legal rule upon which the reviewing court must exercise its own indepen-
dent judgment." Id.

108. Id. n.17. Applying this line drawing process to the issue of actual malice, Stevens
pointed, first, to the common-law heritage of the rule of actual malice which assigns a broad
role to the judge in applying it to specific factual situations; second, to the fact that actual
malice is a judge-made rule of law, although its source is found in the constitution; and
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largely factual questions in certain areas of law, in terms of impact on
future cases and future conduct, are too important, he believed, to be
entrusted to the judgment of the trier of fact. e09 Furthermore, Stevens
noted, the conclusiveness of a finding of fact depends on the nature of the
materials on which the finding is based. A finding of ultimate fact clearly
implies the application of standards of law. Thus, the conclusion that
may be drawn from the whole of the evidence is not always the kind of
fact that precludes review by the Court."0

Stevens did not clearly label the issue in Bose-whether the engineer/
author knew of or exercised reckless disregard for whether or not his
statement was false-as one of either law or fact. Early in his opinion he
said that it did "not stretch the language of [Rule 52(a)] to characterize
an inquiry into what a person knew at a given point in time as a question
of 'fact.' """ Later in the opinion, however, Stevens referred to the defini-
tion of actual malice as a constitutional rule." 2 In a footnote, he noted
that first amendment questions of 'constitutional fact' compel the Court's
de novo review." 3

Turning from his discussion of the similarities between the two rules,
Stevens proceeded to point out constitutional issues over which the Court
traditionally exercises an independent judgment. In the areas of fighting
words, incitement to riot, obscenity, and child pornography, he noted, the
Court regularly conducts an independent review of the record to be sure
that the speech in question actually falls within the protected category
and to confine the perimeters of any protected category within acceptably
narrow limits."" In the area of actual malice Stevens pointed to the
Court's decision in New York Times Co. v. Sullivan."5 In Sullivan, the
Court announced the constitutional requirement for a finding of actual

third, to the fact that its constitutional values make it imperative that judges of the Court
make sure that it is properly applied. Id. at 1960.

109. Id. n.17.
110. Id. at 1959 n.16.
111. Id. at 1958.
112. Id. at 1964 (citing Time, Inc. v. Pape, 401 U.S. 279, 284 (1971)).
113. 104 S. Ct. at 1964 n.27.
114. Id. at 1962. Stevens noted that the Court had, in the past, exercised independent

judgment on the question of whether particular words fell within the class of fighting words,
incitment to riot and obscenity. See, e.g., Street v. New York, 394 U.S. 576, 592 (1969)
(inciting or advocating imminent lawless action); Hess v. Indiana, 414 U.S. 105, 10809
(1973) (per curiam) (obscenity); Miller v. California, 413 U.S. 15, 25, 30 (1973) (holding that
questions of what appeals to the 'prurient interest' and what is 'patently offensive' under
the community standard are essentially questions of fact, but are not insulated from inde-
pendent appellate review); New York v. Ferber, 458 U.S. 747, 774 n.28 (1982) (child
pornography).

115. 376 U.S. 254 (1964). See 104 S. Ct. at 1963-65.
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malice in certain types of defamation cases."' The Court in Sullivan, Ste-
vens noted, had held that its duty is not limited to the elaboration of
constitutional principles, but also includes a duty to review the evidence
to make certain that those principles have been constitutionally ap-
plied.' 17 According to Stevens, the requirement of independent appellate
review is itself a rule of federal constitutional law that reflects a deeply-
held conviction that judges, particularly members of the Court, must ex-
ercise an independent review in order to preserve the liberties established
by the Constitution." 8

Stevens then reviewed the evidence of actual malice after first noting
that the question of whether defendant realized that his statement was
false or entertained serious doubts concerning its truth was to be deter-
mined by a subjective standard.1 Stevens agreed with the court of ap-
peals that the district court had failed to apply this subjective standard
in deciding defendant's state of mind. 1 0 The district court found that the
average, intelligent person would not have interpreted the words "about
the room" (the words the engineer used to describe the sound emanating
from the Bose speakers) to mean "along the wall" (the actual path of the
sound)."" The district court reasoned that because the engineer was an
intelligent person, he could not have failed to realize that his statement
was false.12 2 Analysis of this type, said Stevens, would render any individ-
ual using a malaproprism liable simply because an intelligent author
would have known that the term was inaccurate.12 3 Such a holding would
be contrary to the current libel standard that grants first amendment
protection to false statements unless they are made with actual malice.2 4

Stevens continued to criticize the district court's reasoning. Based on

116. 376 U.S. at 279-80. See 104 S. Ct. at 1963.
117. 376 U.S. at 285. See 104 S. Ct. at 1965.
118. 104 S. Ct. at 1965.
119. Id. at 1965 n.30. The requirement that a plaintiff proving actual malice must show

that the defendant subjectively knew that his statement was false or entertained serious
doubts concerning its truth was set forth in St. Amant v. Thompson, 390 U.S. 727 (1968). In
St. Amant, the Court expressly rejected a 'reasonable person' standard that would have
allowed plaintiff to prove actual malice by showing that a reasonable person would have
realized the falsity of his statement or would have entertained serious doubts as to its truth.
Id. at 731.

120. 104 S. Ct. at 1965-66.
121. Id.
122. Id.
123. Id. at 1966.
124. See, e.g., Gertz v. Robert Welch, Inc., 418 U.S. 323 (1974); Rosenbloom v. Me-

tromedia, Inc., 403 U.S. 29 (1971); Time, Inc. v. Pape, 401 U.S. 279 (1971); Greenbelt Coop.
Publishing Ass'n v. Bresler, 398 U.S. 6 (1970); St. Amant v. Thompson, 390 U.S. 727 (1968);
Beckley Newspapers Corp. v. Hanks, 389 U.S. 81 (1967) (per curiam); Curtis Publishing Co.
v. Butts, 388 U.S. 130 (1967); New York Times Co. v. Sullivan, 376 U.S. 254 (1964).
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its conclusion that an intelligent author would have known his statement
was false, the district court discredited the engineer's testimony that he
had used the words "about the room" to mean "along the wall.' 2 5 In
discrediting this testimony, the district court concluded that the engineer
knew his statement was false when he wrote it.12 6 Without second guess-
ing the district court's determination about the credibility of the engi-
neer, Stevens felt that the discredited testimony was not a sufficient basis
for drawing the contrary conclusion that the engineer did in fact know
the falsity of his statement.'27 He reasoned that the engineer's testimony
was mere rationalization; when confronted with his mistake, the engineer
refused to admit it. The engineer's refusal to admit his mistake, said Ste-
vens, did not prove that the engineer realized the inaccuracy of his state-
ment at the time he wrote it.""

Stevens concluded that he could accept all the purely factual findings
of the district court and could nevertheless hold as a matter of law that
the record did not contain clear and convincing evidence of actual mal-
ice. 129 He then stated the holding of the Court: In libel cases governed
by the New York Times Co. v. Sullivan requirement of actual malice,
appellate courts need not adhere to the clearly erroneous standard of re-
view of Rule 52(a) but may instead exercise independent judgment and
determine for themselves whether the record establishes actual malice. 30

In a footnote, Stevens expressly limited the scope of independent appel-
late review to those portions of the record relating to actual malice.' 3 '

Justice White dissented briefly. 1 2 He agreed that the reckless disregard
component of the actual malice standard is not a question of fact; how-
ever, he argued, the actual knowledge component is a question of fact. 32

He stated that he was in agreement with Justice Rehnquist on this
point. 3 4 In his dissenting opinion,'35 Rehnquist reasoned that the issue
for review in Bose was a factual finding because the facts surrounding the
actual malice determination-actual knowledge or subjective reckless dis-
regard for the truth-concern mere findings about the mens rea of the
author.2 He noted that there was no claim that the district court misun-

125. 104 S. Ct. at 1957.
126. Id. at 1958.
127. Id. at 1966.
128. Id.
129. Id. at 1967.
130. Id.
131. Id. n.31.
132. Id. at 1967 (White, J., dissenting).
133. Id.
134. Id.
135. Id. (Rehnquist, J., dissenting, joined by O'Connor, J.).
136. Id. at 1968.
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derstood what findings were legally sufficient to establish actual malice,
nor was there an issue concerning the sufficiency of the evidence or the
allocation of the burden of proof.1 37 Appellate courts, he further argued,
are ill-prepared to make findings about the state of mind of a particular
person at a particular time, even in the first amendment context.138 These
determinations, he said, "are best left to the trial judge.' ' 39

Rehnquist suggested that the majority opinion failed to grasp the
proper factual finding essential to its inquiry.1 40 The problem, he said,
resulted from the majority's attempt to treat what in other contexts had
always been a question of pure fact as something more than fact-a so-
called constitutional fact.' 41 He noted that although the majority cor-
rectly cited cases in which the Court had independently reviewed findings
of fact intermingled with law,1 42 it had always left state of mind determi-
nations to triers of fact. 43

Finally, Rehnquist agreed with Justice Harlan's dissent 44 in Time, Inc.
v. Pape."45 Rehnquist argued that first amendment considerations are ad-
equately protected by requiring a public official to prove actual-malice. 14

These interests, as Harlan had asserted, are not furthered by using appel-
late courts as the ultimate arbitors of factual disputes.147 The result of
the majority's holding, Rehnquist believed, would not be greater protec-
tion for first amendment values, but instead, lessened confidence in the
judgments of lower courts and more entirely fact-based appeals.148

VII. ANALYSIS

The decision in Bose marked the first time the Supreme Court directly
addressed the conflict between the clearly erroneous standard of review of
Rule 52(a) and the common-law rule of independent appellate review of
constitutional issues."4 The Court's decision to adopt independent appel-
late review as the standard of review for trial court findings of actual mal-
ice in libel cases is significant because it represents the first time the

137. Id.
138. Id.
139. Id. at 1969.
140. Id. at 1968.
141. Id.
142. Id.
143. Id. at 1969 n.1.
144. Id. at 1970.
145. 401 U.S. 279, 293 (1971) (Harlan, J., dissenting).
146. 104 S. Ct. at 1970 (Rehnquist, J., dissenting).
147. Id. (quoting Time, Inc. v. Pape, 401 U.S. at 294 (Harlan, J., dissenting)).
148. 104 S. Ct. at 1970 (Rehnquist, J., dissenting).
149. 104 S. Ct. at 1953.
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Court has actually applied independent appellate review to trial court
findings of pure fact. Although the Court in the past announced an inten-
tion to independently review lower court findings of actual malice,150 in
practice the Court reviewed the record only to determine whether the
trial court had applied the proper legal standard or whether the evidence
was sufficient to support a finding of actual malice.151 It did not indepen-
dently review a finding of pure fact involved in the actual malice determi-
nation.15 2 In Bose, the issue of whether the engineer had actual knowledge
that his statement was false was arguably a question of pure fact. This
conclusion is supported by the Court's recent decision in Pullman-Stan-
dard v. Swint,'53 in which the Court held that a finding concerning the
motive of defendant was a question of pure fact.1 5 4 Similarly, Justice
Rehnquist, in his dissenting opinion in Bose, reasoned that the issue of
actual knowledge was a question of pure fact because it involved a deter-
mination about the subjective state of mind of defendant. 55

The conclusion thus becomes apparent, from the Court's decision in
Pullman-Standard and from the dissenting opinions in Bose, that the
court in Bose applied the principle of independent appellate review to a
finding of pure fact. The majority, however, would probably not agree.
The Court did not designate clearly whether the question of defendant's
actual knowledge was a question of pure fact or the application of law to
fact. Early in its opinion, the Court characterized "an inquiry into what a
person knew at a given point in time as a question of 'fact.' ," Later in
its opinion, however, the Court implied that the issue was a constitutional
standard1 5 7 or constitutional rule 5 8 At one point the Court hinted that
the issue might be one of constitutional fact. 5 ' This confusion in the ma-
jority opinion arguably arose because "the Court never quite [came] to
grips with what factual finding it must focus on."1 60 The Court apparently
confused the constitutional requirement that defendant be proven to

150. See supra notes 40-64 and accompanying text.

151. Id.
152. Id.
153. 456 U.S. 273 (1982).
154. Id. at 289.
155. 104 S. Ct. at 1968-69 (Rehnquist, J., dissenting).
156. 104 S. Ct. at 1958.
157. Id. at 1961. Stevens stated that: "When the standard governing the decision of a

particular case is provided by the Constitution, this Court's role in marking out the limits of
the standard through the process of case-by-case adjudication is of special importance." Id.

158. Id. at 1964. Stevens referred to the Court's holding in Time, Inc. v. Pape, 401 U.S.

279, 284 (1971) in which it labeled actual malice a constitutional rule.
159. 104 S. Ct. at 1964 n.27. Stevens argued that first amendment questions of 'constitu-

tional fact' compel the Court's de novo review. Id.
160. Id. at 1968 (Rehnquist, J., dissenting).
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have acted with actual malice (a finding that involves a legal standard)
with the actual knowledge component of actual malice (a purely factual
finding about the state-of-mind of the defendant)."' A finding of actual
malice concerns the application of a legal standard and would clearly fall
outside the scope of Rule 52(a).' 62 The actual knowledge component,
however, is a pure fact and is within the scope of the clearly erroneous
standard of review.6 3

Additional confusion exists in the majority's opinion. The Court in
Bose used the same two-pronged rationale that it had used in previous
decisions to justify an independent appellate review. In earlier cases the
Court announced that it would independently review the trial court's
findings when questions of constitutional rights were at issue.164 The
Court proceeded, however, to describe the issue for review as one con-
cerning the application of law to fact.' 6 Similarly, in Bose, the Court
stated first that an independent review of the trial court's finding of ac-
tual malice was constitutionally required. The Court reasoned that it reg-
ularly conducts an independent review of "special facts that have been
deemed to have constitutional significance."' 66 This independent exami-
nation, the Court said, "may be necessary 'to assure ourselves that the
judgment . . . does not constitute a forbidden intrusion on the field of
free expression.' ,,1s7 The Court proceeded, however, to distinguish the is-
sue in Bose from "the kind of 'fact' that precludes consideration by this
Court,"'66 hinting that the issue concerned the application of a legal stan-
dard. The Court noted that it had previously referred to actual malice as
an ultimate fact'69 that implied "the application of standards of law."' 70

The Court also pointed' 7 ' to its decision in Time, Inc. v. Pape,'72 in which
it labeled actual malice a constitutional rule, and held that the question
before the Court was whether that rule had been correctly applied to the
facts of the case. 1 8 The Court in Bose further noted that a fact in some

161. In his dissenting opinion, Justice White made a distinction between the reckless
disregard component of the actual malice standard and the actual knowledge component.
Id. at 1967 (White, J., dissenting).

162. See supra notes 67-68, 72-73 & 161 and accompanying text.
163. See supra notes 68 & 161 and accompanying text.
164. See supra notes 10-24 and accompanying text.
165. See supra notes 25-38 and accompanying text.
166. 104 S. Ct. at 1962.
167. Id. at 1963 (quoting New York v. Ferber, 458 U.S. 747, 774 n.28 (1982)).
168. 104 S. Ct. at 1959 n.16.
169. Id. at 1958 n.15 (referring to its decision in Herbert v. Lando, 441 U.S. 153, 170

(1979)).
170. 104 S. Ct. at 1959 n.16.
171. Id. at 1964.
172. 401 U.S. 279 (1971).
173. Id. at 284.
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cases crosses the line "into the realm of a legal rule upon which the re-
viewing court must exercise its own independent judgment."1 7 4

The uncertainty generated by this two-pronged reasoning is especially
confusing because the issue in Bose was arguably one of pure fact. Thus,
if the Court intended to state that its primary reason for granting an in-
dependent appellate review was because the issue was one of application
of law to fact and, therefore, not within the scope of Rule 52(a), the Court
was arguably in error. If the Court was primarily concerned with protect-
ing first amendment rights, however, and chose to do so by performing an
independent review of the trial court's findings, the Court should have
made this clear. Its failure to do so leaves the reader wondering whether
the Court would have found first amendment concerns important enough
to justify an independent review of a finding of pure fact if the Court had
recognized the issue as being one of pure fact.

Instead of using complicated reasoning to reach its decision, the Court
could have overturned the district court's finding of actual malice on the
ground that the finding was clearly erroneous. The Court expressly stated
that the court of appeals could have done so."5 The Court also noted that
aside from the engineer's vain attempt to defend his statement (an at-
tempt the Court held insufficient to support a conclusion that the engi-
neer knew his statement was wrong),' 7

6 the only evidence of actual malice
was the fact that the statement was an inaccurate description of what the
engineer actually perceived.' 7 This "misconception," the Court stated,
did "not place the speech beyond the outer limits of. . . First Amend-
ment" protection. ' 78 The Court then held that "as a matter of law" the
record did not show that the engineer acted with actual malice." '7 The
Court reasoned, in effect, that a misconception about the truth of a state-
ment does not come under the legal standard of unprotected speech. In-
stead of holding, however, that the district court applied an incorrect le-
gal standard, the Court went out of its way to cite constitutional reasons
for an independent review of the issue of actual malice. Apparently, the
Court wanted to state clearly that independent appellate review is the
sole standard of review for findings of actual malice in libel cases. The
Bose case, however, was perhaps not the best case in which to announce
this rule.

174. 104 S. Ct. at 1960 n.17.
175. Id. at 1967.
176. Id. at 1966. The Court held that discredited testimony is not a sufficient basis for

drawing a contrary conclusion. Id.
177. Id.
178. Id. The Court also noted that the court of appeals correctly concluded that mere

proof of falsity did not constitute proof of actual malice. Id. at 1965.
179. Id. at 1967.
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Finally, the Court in Bose can be criticized for announcing that it could
conduct an independent appellate review of actual malice while remain-
ing "faithful to both Rule 52(a) and the rule of independent appellate
review." The reasoning by which the Court decided it could remain
faithful to both rules reflects a misunderstanding of the meaning of Rule
52(a). The Court reasoned that Rule 52(a) requires due regard to be given
to the trial judge's opportunity to observe the demeanor of the witnesses,
and noted that the court of appeals, when it independently reviewed the
record, expressly declined to second-guess the district court's findings
about the credibility of the witness.' This reasoning gives the impres-
sion that the Court, in effect, was saying that as long as the appellate
court did not overturn the trial court's findings about the credibility of
the witness, it did not violate Rule 52(a).

Appellate courts frequently misinterpret the clearly erroneous rule in a
similar manner. Rule 52(a) provides that "findings of fact shall not be set
aside unless clearly erroneous, and due regard shall be given to the oppor-
tunity of the trial court to judge . . . the credibility of the witnesses."' 82

Some appellate courts believe that the second clause requires them to
review findings of fact under a clearly erroneous standard only when
these findings are the result of weighing conflicting oral testimony that
involves credibility determinations. When the trial court findings are
based on documentary evidence that does not involve credibility determi-
nations, these appellate courts feel free to do an independent, de novo
review.'8 3 This approach has been severely criticized. 84 One commentator
has argued persuasively that the second clause of Rule 52(a) is not a limi-
tation on the application of the first, but is instead an added admonition
to appellate courts and a reminder that they should recognize the supe-
rior position of the trial court in matters involving oral testimony. 8 5 The
second clause of Rule 52(a), therefore, cannot be read to only require a
clearly erroneous standard of review of findings based on determinations
about the credibility of the witnesses. Applying this principle to the deci-
sion in Bose, the Court should not have felt free to disregard Rule 52(a)

180. Id. at 1959.
181. Id. The Court stated: "The conflict between the two rules is in some respects more

apparent than real .... Rule 52(a) commands that 'due regard' shall be given to the trial
judge's opportunity to observe the demeanor of the witnesses; the constitutionally-based
rule of independent review permits this opportunity to be given its due. Indeed, as we previ-
ously observed, the Court of Appeals in this case expressly declined to second-guess the
district judge on the credibility of the witnesses." Id.

182. FED. R. Civ. P. 52(A).
183. Nangle, The Ever Widening Scope of Fact Review in Federal Appellate Courts-Is

The "Clearly Erroneous Rule" Being Avoided?, 59 WASH. U.L.Q. 409, 425 (1981).
184. Id.
185. Id.
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as long as it left credibility determinations to the trial court. Such an
interpretation of Rule 52(a) could have an effect in all cases in which the
rule is applied. The effect would be to limit the scope of the rule to only
the most basic kinds of facts; those that involve a trial court's findings
about the credibility of witnesses. If this is indeed the interpretation the
Court intended to place on Rule 52(a), it conflicts with the Court's previ-
ous decision in Pullman-Standard v. Swint,186 in which it held that Rule
52(a) means what it says: findings of fact may not be overturned unless
clearly erroneous.187

VIII. CONCLUSION

After the Supreme Court's decision in Bose, appellate courts that re-
view trial court findings of actual malice in libel cases may independently
review the record and determine for themselves whether the defendant
made or published a false statement with actual malice. The effect of per-
forming an independent appellate review in Bose was to independently
review a finding of pure fact. The Court, however, seemed to believe that
it was reviewing the trial court's application of law to fact. What future
effects this decision will have on appellate court review of findings of fact
in actual malice cases, therefore, is unclear.

In addition, the Court's attempt to explain how it could independently
review the trial court's findings of actual malice while remaining true to
the clearly erroneous standard of review of Rule 52(a) suggests that the
Court simply disregarded or misunderstood the meaning of the clearly
erroneous standard of review. The Court's decision may set a precedent
for restricting the application of the rule to the review of only the most
basic kinds of facts, such as determinations concerning the credibility of
the witnesses.

Finally, the Court persuasively reasoned that first amendment guaran-
tees of free speech required it to make an independent examination of the
entire record to ensure that these rights were granted protection at the
trial level. 88 The history of independent appellate review in these cases
was well-documented by the Court."' By insisting, however, that it could
independently review what was arguably a finding of pure fact while re-
maining true to Rule 52(a), the Court undercut its reasoning and unnec-
essarily overshadowed the importance of constitutional claims in deciding
what standard of review to adopt.

In sum, in .the future when an appellate court looks for a clear state-

186. 456 U.S. 273 (1982).
187. Id. at 287.
188. 104 S. Ct. at 1960-65.
189. Id.
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ment of what the standard of review should be regarding trial court find-
ings of actual malice in libel cases, the decision in Bose will provide the
answer. If, however, an appellate court desires a well-stated reason be-
hind the choice of a standard of review, it must look elsewhere.

ANNE LANDRUM


