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To what extent are the owners of a partnership or limited partnership
free to make enforceable agreements concerning their mutual rights and
liabilities? To what extent do state laws regulate the internal affairs of
partnerships and limited partnerships? Freedom of contract gives the
owners great flexibility in allocating their mutual rights and liabilities.
Statutory regulation, in contrast, protects owners from their own bad
judgment in entering into imprudent agreements.'

This Article examines the Uniform Partnership Act,2 the Uniform Lim-
ited Partnership Act,3 and the Revised Uniform Limited Partnership
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1. In this Article, "contract" refers to an enforceable agreement. When there is a breach
of an agreement there are three types of policies that the legal system may follow. First, the
court may enforce the entire agreement (by imposing a breach of contract remedy) with an
absence of regulations on the terms of agreement; this is freedom of contract. Second, the
court could rewrite the agreement by deleting some terms and/or adding new terms, and
enforce this court-modified agreement; this is regulation of contract. (The contract, as modi-
fied by the court, perhaps should not be called an agreement since the parties have not
agreed to it.) Finally, the court may refuse to enforce any part of the agreement (with or
without a restitution remedy); this is absence of contract. This Article discusses only free-
dom of contract and regulation of contract.

For a general discussion of the significance of freedom of contract and regulation of con-
tract, see A. KRONMAN & R. POSNER, THE ECONOMICS OF CONTRACT LAW 1-7, 253-62 (1979);
J. MURRAY, MURRAY ON CONTRACTS § 350 (1974); R. POSNER, ECONOMIC ANALYSIS OF LAW 65-
71, 84-88 (2d ed. 1977); G. TULLOCK, THE LOGIC OF THE LAW 35-55 (1971).

2. UNIFORM PARTNERSHIP ACT (1914) [hereinafter cited as U.P.A.]. The UPA has been
adopted in all states except Louisiana. 6 U.L.A. 1 (Supp. 1984). Georgia enacted the UPA in
1984 to take effect on April 1, 1985. O.C.G.A. tit. 14, ch. 8 (Michie Supp. 1984).

3. UNIFORM LIMITED PARTNERSHIP ACT (1916) [hereinafter cited as U.L.P.A.]. The ULPA
has been adopted in all states except Louisiana. 6 U.L.A. 137-47 (Supp. 1984). In some
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Act.' As will be shown, the Acts sometimes are unclear about the extent
to which the relationship among the owners is regulated. Furthermore,
there is little case law clarifying the freedom of contract.

I. UNIFORM PARTNERSHIP ACT

Nearly all the sections of the Uniform Partnership Act (UPA) concern-
ing the relationship among the owners of a partnership contain phrases
such as "subject to any agreement between the partners" or "unless oth-
erwise agreed." Such phrases indicate that these provisions merely create
presumptions regarding the mutual rights and liabilities of the partners
and that the actual relationship is governed by the agreement among the
partners.6

Sections 20 and 22 of the UPA, however, do not contain such phrases.
Section 20 states that each partner has an absolute duty to disclose infor-
mation to other partners.' Section 22 states that each partner has a right
to a formal court accounting."

Furthermore, in section 19 the significance of the qualifying phrase is
unclear. Section 19 provides: "The partnership books shall be kept, sub-
ject to any agreement between the partners, at the principal place of busi-
ness of the partnership, and every partner shall at all times have access to
and may inspect and copy any of them."9 It is debatable whether "subject
to any agreement between the partners" applies only to the place where
the books are kept and, therefore, not to the right to inspect and copy.'0

states the ULPA has been superseded. See infra note 4.
4. REVISED UNIFORM LIMITED PARTNERSHIP AcT (1976) [hereinafter cited as R.U.L.P.A.I.

The RULPA has been adopted in Arizona, Arkansas, California, Colorado, Connecticut, Del-
aware, Idaho, Iowa, Maryland, Massachusetts, Michigan, Minnesota, Montana, Nebraska,
Washington, West Virginia, and Wyoming. 6 U.L.A. 189 (Supp. 1984).

5. See U.P.A. §§ 18-19, 37-38, 40, 42-43.
6. A separate issue is whether the presumptions of the UPA can be varied by an im-

plied agreement as well as by an express agreement. The general rule is that an agreement
can be implied. Knutson v. Lauer, 627 P.2d 66, 69 (Utah 1981). Some courts, however, are
reluctant to believe clainis of implied agreements. See Boyer v. Bowles, 310 Mass. 134, 37
N.E.2d 489 (1941).

In contrast, the ULPA and the RULPA seem to require that agreements contrary to some
presumptions be express-sometimes in writing, and sometimes in the certificate of limited
partnership. See infra notes 14-15, 53-58 and accompanying text.

7. U.P.A. § 20 states: "Partners shall render on demand true and full information of
all things affecting the partnership to any partner or the legal representative of any de-
ceased partner or partner under legal disability." Id.

8. Id. § 22 states: "Any partner shall have the right to a formal account as to partner-
ship affairs [when] just and reasonable." Id.

9. Id. § 19.
10. Comment, A Partner's Right of Inspection Under Section 19 of the Uniform Part-

nership Act: The Case for a Reasonable Restrictions Amendment, 13 U.C.D. L. REv. 887
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Except perhaps for sections 19, 20, and 22, concerning overlapping as-
pects of access to information and the courts, the UPA does not restrict
the freedom of contract among the partners."

IL UNIFORM LIMITED PARTNERSHIP ACT

The Uniform Limited Partnership Act (ULPA) is exceptionally and ex-
ceptionably confusing. First, a provision may often be unclear about
whether it refers only to disputes among the members1 2 of the limited
partnership, only to disputes between the partnership and a third'party,
or to both types of disputes.'3 Second, when a provision clearly or argua-
bly concerns the relationship among the members, the ULPA is unclear
about whether the provisions merely create presumptions. Third, vari-
ances from some presumptions seem to require certain formalities: either
consent to a specific act" or a statement in the certificate.' The ULPA,
however, does not state whether those provisions can be varied by con-
sent to a general class of future action or by an agreement not stated in
the certificate. Thus, the ULPA is unclear about whether an agreement
among the members can effectively modify their mutual rights and
liabilities.

Section 4 seems to limit the form of a limited partner's contribution,"6

but the Act is silent on the effect of an attempted violation of the limita-
tion. Section 5 seems to limit the use of the surname of a limited partner
in the partnership name.17 The section clearly applies to disputes with

(1980). Compare U.P.A. § 19 with U.L.P.A. § 10, infra note 22 and accompanying text, and
with R.U.L.P.A. § 305, infra note 52 and accompanying text.

11. The UPA, however, does not overrule the general principles of contract law that may
make an agreement among the partners unenforceable. Thus, the agreement among the
partners may be unenforceable for reasons such as misrepresentation or incapacity, but the
UPA itself does not limit the freedom of contract: "In any case not provided for in this act
the rules of law and equity, including the law merchant, shall govern." U.P.A. § 5.

12. In the ULPA, the owners of a limited partnership are called "general partners,"
"limited partners," or, collectively, "members;" but they are never called "partners." Ac-
cordingly, "[tihe person who contributes the capital, though in accordance with custom
called a limited partner, is not in any sense a partner. He is, however, a member of the
association." U.L.P.A. § 1 comment, 6 U.L.A. 564 (1969). See also Lewis, The Uniform Lim-
ited Partnership Act, 65 U. PA. L. Rev. 715 (1917).

13. See infra notes 16-32 and accompanying text.
14. See, e.g., U.L.P.A. §§ 9(1), 16(3), 17(3), 19(4), 20, 23(2).
15. See, e.g., id. §§ 9(1)(f)-(g), 14, 16(1), 16(3), 19(4), 20, 23(2).
16. Id. § 4 states: "The contributions of a limited partner may be cash or other prop-

erty, but not services." Id. The significance of this provision is unclear, since a limited part-
ner can work for the firm and use the cash received as a contribution.

17. Id. § 5 states:
(1) The surname of a limited partner shall not appear in the partnership name,

unless
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third parties, often making a limited partner liable to partnership credi-
tors,'8 but the section is unclear about whether it renders unenforceable
an agreement among the members to use a limited partner's name.

Section 9 seems to limit the power of the general partners.' All of
these provisions, however, can be varied by the unanimous written con-
sent of the limited partners to a specific act.2 0 Two of the provisions in
Section 9 also can be varied by a statement in the certificate.2 ' The sec-
tion is unclear about whether the lack of unanimous written consent to a
specific act and the lack of a statement in the certificate render unen-
forceable only an agreement with a third party, only an agreement among
the members, or both. Subsection 10(1) seems to give each limited part-
ner the same rights as a general partner regarding access to information
and to the courts.2 2

(a) It is also the surname of a general partner, or
(b) Prior to the time when the limited partner became such the business

had been carried on under a name in which his surname appeared.
(2) A limited partner whose name appears in a partnership name contrary to

the provisions of paragraph (1) is liable as a general partner to partnership credi-
tors who extend credit to the partnership without actual knowledge that he is not
a general partner.

Id.
18. See id. § 5(2).
19. Id. § 9 states:

(1) A general partner shall have all the rights and powers and be subject to all
the restrictions and liabilities of a partner in a partnership without limited part-
ners, except that without the written consent or ratification of the specific act by
all the limited partners, a general partner or all of the general partners have no
authority to

(a) Do any act in contravention of the certificate,
(b) Do any act which would make it impossible to carry on the ordinary

business of the partnership,
(c) Confess a judgment against the partnership,
(d) Possess partnership property, or assign their rights in specific part-

nership property, for other than a partnership purpose,
(e) Admit a person as a general partner,
(f) Admit a person as a limited partner, unless the right so to do is given

in the certificate,
(g) Continue the business with partnership property on the death, retire-

ment or insanity of a general partner, unless the right so to do is given in
the certificate.

Id.
20. Id.
21. Id. § 9(1)(f)-(g).
22. Id. § 10(1) states:

(1) A limited partner shall have the same rights as a general partner to
(a) Have the partnership books kept at the principal place of business of

the partnership, and at all times to inspect and copy any of them.
(b) Have on demand true and full information of all things affecting the
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Section 13 seems to limit a limited partner's receipt of collateral, pay-
ment, or other consideration in transactions between the limited partner
and the partnership. 23 This section clearly makes a limited partner liable
to partnership creditors if he receives anything in violation of the limita-
tions.24 The section is unclear, however, about whether it renders unen-
forceable an agreement among the members in which a limited partner
receives something in violation of the limitations.

Section 14 seems to require that certain types of agreements among the
members be stated in the certificate.2 ' The section is unclear about
whether a failure to put such an agreement in the certificate applies only
to disputes with third parties, only to disputes among the members, or to
both.

2 6

Section 15 seems to limit a limited partner's receipt of income from the

partnership, and a formal account of partnership affairs whenever circum-
stances render it just and reasonable, and

(c) Have dissolution and winding up by decree of court.
Id.

The rights of a general partner concerning these matters are covered by U.P.A. §§ 19-20,
22, 32, 37. These rights are sometimes vague, See supra notes 7-10 and accompanying text.

23. U.L.P.A. § 13 states:
(1) A limited partner also may loan money to and transact other business with

the partnership, and unless he is also a general partner, receive on account of
resulting claims against the partnership, with general creditors, a pro rata share of
the assets. No limited partner shall in respect to any such claim

(a) Receive or hold as collateral security any partnership property, or
(b) Receive from a general partner or the partnership any payment, con-

veyance, or release from liability, if at the time the assets of the partnership
are not sufficient to discharge partnership liabilities to persons not claiming
as general or limited partners,

(2) The receiving of collateral security, or a payment, conveyance, or release in
violation of the provisions of paragraph (1) is a fraud on the creditors of the
partnership.

Id.
24. Id. § 13(2).
25. Id. § 14 states:

Where there are several limited partners the members may agree that one or
more of the limited partners shall have a priority over other limited partners as to
the return of their contributions, as to their compensation by way of income, or as
to any other matter. If such an agreement is made it shall be stated in the certifi-
cate, and in the absence of such a statement all the limited partners shall stand
upon equal footing.

Id.
26. This section also is unclear about what types of agreements must be stated in the

certificate. The heading of this section is "Relation of Limited Partners Inter Se." The sec-
tion mentions two types of relations among the limited partners and "any other matter."
What is unclear is whether "any other matter" refers only to other types of relations among
the limited partners. Id.
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partnership.2 7 Subsection 16(1) seems to limit the return of a limited
partner's capital contribution."8 Section 17 makes a limited partner indi-
rectly liable to partnership creditors if he receives income or capital in
violation of the limitations, but does not render unenforceable an agree-
ment among the members whereby a limited partner receives income or
capital. 2 It is unclear, however, whether such an agreement requires spe-
cific consent.

Subsection 19(4) states that an assignee has a right to become a substi-
tuted limited partner if the other members give specific consent or if the
certificate empowers the assignor to confer this right." The section is un-
clear about whether an agreement among the members empowering the
assignor to confer this right is ineffective if the agreement is not stated in
the certificate.

Section 20 seems to limit the right of the remaining general partners to

27. Id. § 15 states:
A limited partner may receive from the partnership the share of the profits or

the compensation by way of income stipulated for in the certificate; provided, that
after such payment is made, whether from the property of the partnership or that
of a general partner, the partnership assets are in excess of all liabilities of the
partnership except liabilities to limited partners on account of their contributions
and to general partners.

Id.
28. Id. § 16(1) states:

(1) A limited partner shall not receive from a general partner or out of partner-
ship property any part of his contribution until

(a) All liabilities of the partnership, except liabilities to general partners
and to limited partners on account of their contributions, have been paid or
there remains property of the partnership sufficient to pay them,

(b) The consent of all members is had, unless the return of the contribu-
tion may be rightfully demanded under the provisions of paragraph (2), and

(c) The certificate is cancelled or so amended as to set forth the with-
drawal or reduction.

Id.
29. Id. § 17 states:

(2) A limited partner holds as trustee for the partnership
(a) Specific property stated in the certificate as contributed by him, but

which was not contributed or which has been wrongfully returned, and
(b) Money or other property wrongfully paid or conveyed to him on ac-

count of his contribution.
(3) The liabilities of a limited partner as set forth in this section can be waived

or compromised only by the consent of all members; but a waiver or compromise
shall not affect the right of a creditor of a partnership who extended credit or
whose claim arose after the filing and before a cancellation or amendment of the
certificate, to enforce such liabilities.

Id.
30. Id. § 19(4) states: "An assignee shall have the right to become a substituted limited

partner if all the members (except the assignor) consent thereto or if the assignor, being
thereunto empowered by the certificate, gives the assignee that right." Id.
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continue the business on the death, retirement, or insanity of a general
partner. The presumptions can be varied by either a statement in the
certificate or specific consent."1 The section is unclear, however, about
whether a prior general agreement, unstated in the certificate, is
unenforceable.

Subsection 23(2) creates presumptions on the settling of accounts of
the limited partners upon dissolution. The presumptions can be modified
by a statement in the certificate or by specific consent.32 The section is
unclear about whether a prior general agreement, unstated in the certifi-
cate, is unenforceable.33

Some courts have stated that, despite the absolute language of the
ULPA, the specified formalities need not always be followed. In Wasser-
man v. Wasserman, 3 the certificate allowed the general partner to choose
a new general partner without the consent of the limited partners.3 5 The
general partner had assigned his general partnership rights to plaintiff,36

and in an action to clarify plaintiff's rights, the court held that plaintiff
was the sole general partner, although the limited partners did not give
specific consent as seemingly required by subsection 9(1)(e) of the
ULPA.3 7

In Lanier v. Bowdoin,3 8 there was a dispute concerning the settling of
accounts after dissolution. The court stated that, in disputes among the
members, the agreement among the members took priority over contrary
statutory provisions."9 This statement is perhaps dictum, since it is not
clear that the ULPA is inconsistent with the agreement.40

In Mist Properties, Inc. v. Fitzsimmons Realty Co.,4 ' an agreement

31. Id. § 20 states:
The retirement, death or insanity of a general partner dissolves the partnership,

unless the business is continued by the remaining general partners
(a) Under a right so to do stated in the certificate, or
(b) With the consent of all members.

Id.
32. Id. § 23(2) states:

Subject to any statement in the certificate or to subsequent agreement, limited
partners share in the partnership assets in respect to their claims for capital, and
in respect to their claims for profits or for compensation by way of income on their
contributions respectively, in proportion to the respective amounts of such claims.

33. Compare id. § 23(2) with § 14.
34. 7 Mass. App. 167, 386 N.E.2d 783 (1979).
35. Id. at 169, 386 N.E.2d at 785.
36. Id. at 171, 386 N.E.2d at 786.
37. Id. at 175, 386 N.E.2d at 788-89.
38. 282 N.Y. 32, 24 N.E.2d 732 (1939).
39. Id. at 38, 24 N.E.2d at 734-35.
40. See id. at 39-40, 24 N.E.2d at 735.
41. 228 N.Y.S.2d 406 (N.Y. Sup. Ct. 1962).
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among the members gave the general partners broad discretion to sell
partnership property. 2 In a dispute with a mortgagee, indirectly concern-
ing a sale that did not comply with the formalities of ULPA section 9, the
court said that the agreement among the members was binding on them.4"

Other courts have stated that the formalities must be followed. In New-
burger, Loeb & Co. v. Gross," for example, the court stated that the re-
quirement of consent to a specific act, under subsections 9(1)(a)-(e) of the
ULPA, is absolute and cannot be waived by a provision in the certifi-
cate.' The court's statement was dictum, however, since the certificate in
the case did not waive the requirement of specific consent."

In Williams v. Cottonwood Cove Development Co.,' 7 the general part-
ner drafted and signed a memorandum consenting to the sale of substan-
tially all of the assets of the partnership to plaintiff.4' The court held that
the buyer could not enforce the contract, because ULPA section 9 re-
quires that limited partners either give written consent to or ratify any
such contract in order to make it binding.'4

In summary, the ULPA is unclear concerning the extent of freedom of
contract among the owners of a limited partnership. Many sections can be
interpreted as providing rules on the relationship among the owners that
are either unmodifiable or that are modifiable only by a statement in the
certificate or by specific (and sometimes written) consent.

III. REVISED UNIFORM LIMITED PARTNERSHIP AcT

The Revised Uniform Limited Partnership Act (RULPA) eliminates
much of the confusion of its predecessor. Like the Uniform Partnership
Act, the RULPA has few restrictions on the freedom of contract among
the partners60 Nearly all the sections of the RULPA concerning the rela-
tionship among the partners contain phrases such as "unless otherwise

42. 228 N.Y.S.2d at 409-10.
43. Id. at 410.
44. 365 F. Supp. 1364 (S.D.N.Y. 1973), rev'd in part, 563 F.2d 1057 (2d Cir. 1977), cert.

denied, 434 U.S. 1035 (1978). The ULPA was adopted in New York as McKtNNEY'S PART-
NERSHIP LAW. Section 98 of McKINNEY'S PARTNERSHIP LAW is identical to U.L.P.A. § 9.

45. 365 F. Supp. at 1369.
46. Id.
47. 96 Nev. 857, 619 P.2d 1219 (1980). See generally Note, Partnerships: The Uniform

Limited Partnership Act or the Partnership Agreement-Which Controls?, 32 OKLA. L.
REV. 681 (1979).

48. 96 Nev. at 859, 619 P.2d at 1220.
49. Id. at 859, 619 P.2d at 1221.
50. In the RULPA the owners of a limited partnership are called "partners" rather than

"members," as in the ULPA. But see R.U.L.P.A. § 402(2). Presumably this change is not
merely terminological, but also involves an abandonment of the view that a limited partner
"is not in any sense a partner." See supra note 12.
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provided in the partnership agreement."51 Such phrases indicate that
these provisions merely create presumptions regarding the mutual rights
and liabilities of the partners, and that the actual relationship is governed
by the partnership agreement.

The only section that clearly concerns the relationship among the part-
ners and that does not explicitly contain words indicating that its provi-
sions are merely presumptions is section 305. Section 305 gives each lim-
ited partner the right to "reasonable" access to information about the
limited partnership.52 Whether a request for information is reasonable,
however, may be affected by an agreement among the partners.

Some sections, however, seem to allow variances from some presump-
tions only by consent to a specific act or by a statement in the certificate.
Section 401 states that an additional general partner cannot be admitted
unless there is specific written consent by all the partners. 3 Section 402
states that a person ceases to be a general partner upon the happening of
various events unless there is specific consent by all the partners or, in
some circumstances, a contrary statement in the certificate."" Section 605
states that a partner has no right to receive from the limited partnership
a distribution in kind unless there is a contrary statement in the certifi-
cate.as The formalities of section 401 apply to disputes among the part-
ners and are unwaivable.56 Concerning the other sections, it is unclear
whether a general agreement, unstated in the certificate, is effective in a
dispute among the partners.

Subsection 502(a) states that a limited partner is liable for an unper-

51. R.U.L.P.A. §§ 107, 301-02, 403-05, 502-04, 601-05, 702, 803-04.
52. Id. § 305 states:

Each limited partner has the right to:
(1) inspect and copy any of the partnership records required to be main-

tained by Section 105; and
(2) obtain from the general partners from time to time upon reasonable

demand (i) true and full information regarding the state of the business and
financial condition of the limited partnership, (ii) promptly after becoming
available, a copy of the limited partnership's federal, state, and local in-
come tax returns for each year, and (iii) other information regarding the
affairs of the limited partnership as is just .and reasonable.

Id.
Although subsection 305(1) purports to give each limited partner an absolute right to

inspect and copy partnership records, this right seems to be qualified by section 105, which
states: "Those records are subject to inspection and copying at the reasonable request, and
at the expense, of any partner during ordinary business hours." Id. § 105. Compare id. § 305
with U.P.A. § 19, supra note 9 and accompanying text, and with U.L.P.A. § 10, supra note
22 and accompanying text.

53. R.U.L.P.A. § 401.
54. Id. § 402.
55. Id. § 605.
56. Id. § 401 comment (1976), 6 U.L.A. 228 (Supp. 1984).

1985] 709
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formed promise regarding contributions unless there is a contrary state-
ment in the certificate.,' Subsection 502(b), however, indicates that sub-
section 502(a) applies only to disputes between the limited partnership
and third parties if all the partners previously consented to the nonper-
formance of the promise. 8 Thus, the RULPA imposes few, if any, restric-
tions on the freedom of contract among the owners of a limited
partnership.

IV. SUMMARY AND CONCLUSION

The Uniform Partnership Act, the original Uniform Limited Partner-
ship Act, and the Revised Uniform Limited Partnership Act are some-
times unclear about the extent of freedom of contract among the owners.
The most common source of confusion is the failure to clarify whether a
provision concerns only disputes among the owners, only disputes be-
tween the partnership and a third party, or both types of disputes. Fur-
thermore, in both the ULPA and the RULPA it is sometimes unclear
whether the relationship among the owners can be modified only by con-
sent to a specific act or by a statement in the certificate, but not by a
general agreement not stated in the certificate. In the sections that clearly
concern the relationship among the owners, the only provisions that ar-
guably impose an absolute restriction on freedom of contract concern ac-
cess to information.

57. R.U.L.P.A. § 502(a).
58. Id. § 502(b).
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