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A SPECIAL VULNERABILITY

The noncontrolling shareholder in a closely-held corporation is in a po-
sition of great vulnerability.1 Traditional corporate law allows the control
group wide latitude to 'freeze-out' and oppress minority shareholders2 by
preventing the minority from sharing in the income of the corporation or
participating in its management.3 Such a shareholder's investment may
be used to the primary advantage of the control group and he may be
prevented indefinitely from sharing in the profits of the enterprise. In
addition, his investment is particularly illiquid.4 The liquidity problem is
caused by the unique position that a minority shareholder in a closely-

t Copyright 0 1984 by J.E. Olson.
* Professor of Law, Hamline University School of Law. University of Notre Dame (A.B.,

1967); Duke University (J.D., with distinction, 1970); University of Florida (LL.M. (Taxa-
tion), 1981). Member, State Bar of Minnesota. Professor Olson was the draftsman of the
1983 Amendments to the Minnesota Business Corporation Act discussed in this Article.

1. Westland Capital Corp. v. Lucht Eng'g, Inc., 308 N.W.2d 709, 712 (Minn. 1981). See
generally 1 F. O'NEAL, CLOSE CORPORATIONS § 1.07 (2d ed. 1971); Note, Corporation
Law-Meiselman v. Meiselman: "Reasonable Expectations" Determine Minority Share-
holders' Rights, 62 N.C.L. REV. 999 (1984).

2. See generally Donahue v. Rodd Electrotype Co., 367 Mass. 578, 588-91, 328 N.E.2d
505, 513-15 (1975); F. O'NEAL, "SQUEEZE-OuTs" OF MINORITY SHAREHOLDERS § 3.06 (1975);
Davidian, Corporate Dissolution in New York: Liberalizing the Rights of Minority Share-
holders, 56 ST. JOHN'S L. REV. 24, 27 (1981).

3. Wilkes v. Springside Nursing Home, Inc., 370 Mass. 842, 849-50, 353 N.E.2d 657, 662
(1976); In re Beshar, N.Y.L.J., Feb. 16, 1981, at 6, col. 3 (N.Y. Sup. Ct.), aff'd, 82 App. Div.
2d 1021, 440 N.Y.S.2d 803 (1981); Note, supra note 1, at 1005.

4. See Elfin, A Critique of the Proposed Statutory Close Corporation Supplement to
the Model Business Corporation Act, 8 J. CORP. L. 439, 449-50 (1983); Hetherington &
Dooley, Illiquidity and Exploitation: A Proposed Statutory Solution to the Remaining
Close Corporation Problem, 63 VA. L. REV. 1, 2-6 (1977).



628 MERCER LAW REVIEW [Vol. 36

held corporation occupies. If he were in a partnership, he would generally
have substantial rights to participate in management and the right to dis-
solve the partnership at will. If he were in a publicly-traded company, he,
as a shareholder, could sell his shares at whatever price the free market
provided. It is only in a closely-held corporation that the noncontrolling
investor finds himself 'locked in' to a business enterprise from which he
may receive no earnings stream and in which he may have no voice in
management and operation. It is possible, by virtue of the traditional cor-
porate law principles of majority rule and business judgment, for the con-
trol group in effect to confiscate the capital of the other shareholders for
as long as the majority desires, at little or no cost.' In a very real sense,
the controlling shareholders may take for themselves alone all of the eco-
nomic value of the minority's investment in return for a virtually worth-
less 'I.O.U.' 6 The minority's capital is held hostage to the generosity of
those in control of the corporation. Market forces do not mitigate the
self-interest of controlling shareholders in the closely-held corporation.7

To a large extent, the only basis for this mistreatment of minority share-
holders is that it has always been done-which is surely no justification.8

5. COMMITTEE ON CLOSE CORPS., REPORT TO THE ADVISORY TASK FORCE ON CORP. LAW

(MINNESOTA), at 16-17 (1980) [hereinafter cited as CLOSE CORPS. COMMITTEE REPORT]; Note,
Corporations-Fiduciary Duty of Majority Shareholders-Has Spring Arrived for the Fro-
zen Out Minority?, 12 U. BALT. L. REV. 565, 571 (1983).

6. Davidian, supra note 2, at 49.
7. Compare the publicly-held corporation, in which absolute voting control generally is

not available to any shareholder and a ready market exists for those shareholders who are
dissatisfied with management. If shareholders perceive that management is not responding
to their desires, they will (or at least can) sell their shares. If sufficient shareholders sell, the
price of shares will drop, new shareholders will be attracted by the low price, and they will
(or might) form new economic alliances that will eject old management from its powerbase
of corporate offices. Thus, management has a definite interest in the well-being of all the
shareholders of the publicly-held corporation.

8. In large part, the courts are at fault for failing to apply precedent, following the 'rob-
ber baron' theory of corporate law, and exhibiting a general insensitivity to the immorality,
coercion, and unconscionability practiced before their eyes. See Miner v. Belle Isle Ice Co.,
93 Mich. 97, 53 N.W. 218 (1892) ("The law requires of the majority the utmost good faith in
the control and management of the corporation as to the minority." Id. at 116, 53 N.W. at
224.); Jones v. Missouri-Edison Elec. Co., 144 F. 765 (8th Cir. 1906):

Such a majority of the holders of stock owe to the minority the duty to exercise
good faith, care, and diligence to make the property of the corporation in their
charge produce the largest possible amount, to protect the interests of the holders
of the minority of the stock, and to secure and deliver to them their just propor-
tion of the income and of the proceeds of the property.

Id. at 771; Baker v. Commercial Body Builders, Inc., 264 Or. 614, 507 P.2d 387 (1973). (The
court in Baker described the 'robber baron' theory of corporate law as arising from the fact
"that the majority stockholders who control the operation of a corporation can do 'any-
thing,' including a 'squeeze-out' of minority stockholders, so long as they break no specific
laws and commit no actual fraud and that they owe no fiduciary duty to minority stockhold-
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Furthermore, the classic victims of shareholder abuse are the share-
holder-employee-founders of the business and their widows and orphans.
The shareholder is often induced to leave a secure job, mortgage his
home, and invest his life and fortune in the venture. His shares often
constitute the major asset in his estate. The shareholder purchases not
stock, but a future. He is not investing in a legal entity, but embarking
with his friends on a cooperative adventure. The reasonable expectations
of such a shareholder are a job, a salary, a significant place in manage-
ment, and economic security for his family.' He does not want mere
pieces of paper-the stock certificates.'0 Yet, frequently, he winds up
with broken expectations and a colorful certificate suitable only for fram-
ing. Even when the shareholder realizes his lifetime goals, his expectation
(and that of his survivors) concerning the economic security provided by
the family fortune all too often turns out to be illusory." Without the
increased accountability provided by judicially supervised equitable rem-
edies, modern corporate statutes would discriminate invidiously against
noncontrolling shareholders.

In recent years, some courts 2 have taken judicial notice of the 'vulnera-
ble position' of minority shareholders in the closely-held corporation, and
of the lack of a cheap, certain, and available remedy s for their abuse.
Commentators have recognized this concern regarding truly effective re-
lief.' Statutory review committees have recognized the issue as well. Un-

ers." Id. at 625-26, 507 P.2d at 392.); Meiselman v. Meiselman, 309 N.C. 279, 289-95, 307
S.E.2d 551, 559-60 (1983); Davidian, supra note 2, at 50; Comment, The Fiduciary Relation
of the Dominant Shareholder to the Minority Shareholders, 9 HASTINGS L.J. 306, 315
(1958).

9. When represented by counsel competent in the corporate area, the founder-share-
holders will have extensive agreements covering employment, shareholder control, and buy-
sell arrangements that spell out in great detail the means to effectively protect these
expectations.

10. The traditional view of shareholders as merely a group of unrelated persons who
each own certain items of personal property (the shares) is not appropriate in this context.
The closely-held corporation shareholder owns a share in a relationship that carries with it,
merely as an incident, ownership of items of personal property.

11. Blackmar, Partnership Precedents in a Corporate Setting-Exit From the Close
Corporation, 7 J. CORP. L. 237, 258 (1982).

12. Westland Capital Corp. v. Lucht Eng'g, Inc., 308 N.W.2d 709, 712 (Minn. 1981). See
also Meiselman v. Meiselman, 309 N.C. 279, 289-95, 307 S.E.2d 551, 559-60 (1983).

13. The court in Westland Capital Corp., supra note 12, was referring to MINN. STAT. §
301.49(3) (1980), the forerunner of MINN. STAT. § 302A.751 Subd. 1(b)(2) (1982).

14. CLOSE CORPS. COMMITTEE REPORT, supra note 5, at 6-18. See generally Davidian,
supra note 2; Elfin, supra note 4; Hetherington & Dooley, supra note 4; Hillman, The Dis-
satisfied Participant in the Solvent Business Venture: A Consideration of the Relative
Permanence of Partnerships and Close Corporations, 67 MINN. L. REV. 1 (1982); Israels,
The Sacred Cow of Corporate Existence-Problems of Deadlock and Dissolution, 19 U.
Cm. L. REv. 778 (1952); O'Neal, Close Corporations: Existing Legislation and Recom-
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til recently, however, remedies were available, if at all, pursuant to the
general equitable power of the courts to supervise corporate affairs.' The
statutory provisions that existed granted power, without guidance, to the
courts."

The new Minnesota Business Corporation Act17 is a typical example of
the 'new wave' in state corporation laws based on the Model Business
Corporation Act promulgated by the American Bar Association." It is
heavily biased toward management, the board, and the majority share-
holders."0 The Advisory Task Force, 0 in drafting the provisions that be-
came the 1981 Act, 1 had as one of its goals balancing the significantly
increased flexibility granted to the controlling group by providing "en-
hanced protection in terms of disclosure and management accountabil-
ity"22 for noncontrolling shareholders. The 1981 Act introduced the abso-
lute right of shareholder access to limited kinds of quasi-public corporate

mended Reform, 33 Bus. LAW. 873 (1978); Note, supra note 1; Comment, Involuntary Dis-
solution of Close Corporations for Mistreatment of Minority Shareholders, 60 WASH.
U.L.Q. 1119 (1982).

15. The Minnesota Committee on Close Corporations stated: "[T]he focus of efforts to
extricate the noncontrolling shareholder should be on the power of the courts to order cor-
porations to end oppressive and unfair practices. The courts should be given broad discre-
tion, to be employed liberally .. " CLOSE CORPS. COMMITTEE REPORT, supra note 5, at 19.

16. See, e.g., MoDEL. BUSINESS CORP. ACT ANN. § 97 (1980). The Model Act was drafted
by the Committee on Corporate Laws of the ABA Section of Corporation, Banking, and
Business Law. It has provided the point of reference for recent statutory revisions in a num-
ber of states.

17. MINN. STAT. ch. 302A (West spec. pamphlet 1984) [hereinafter cited as 1984
Pamphlet].

18. MODEL BUSINESS CORP. ACT ANN. (2d ed. 1971).
19. This is true of most 'modern' statutes. See Folk, State Statutes: Their Role in Pre-

scribing Norms of Responsible Management Conduct, 31 Bus. LAW. 1031, 1051-52 (1976);
Comment, Relief to Oppressed Minorities in Close Corporations: Partnership Precepts
and Related Considerations, 1974 ARIZ. ST. L.J. 409, 417-18. This phenomenon is exempli-
fied by the manner in which the Advisory Task Force's draft statute treated the recommen-
dations of its Committee on Close Corporations. All recommendations for increased flex-
ibility were included in the 1981 draft while the recommendations for enhanced minority
shareholder protection were omitted. The opposite view, that the statutory presumption
should favor minority shareholders with provisions for negotiated modifications, is discussed
in Note, Standards of Management Conduct in Close Corporations: A Transactional Ap-
proach, 33 STAN. L. REV. 1141, 1155 (1981).

20. Substantially all members of the Advisory Task Force were attorneys in sizable law
firms whose professional activity consisted of representing corporate management. No legal
academic nor representative of consumer, employee, or other interests outside of manage-
ment was a voting member of the Task Force, although such persons did serve in negligible
numbers on some of the committees. The statute clearly reflects the pro-management bias
of its drafters. This is, however, not unusual. See Folk, supra note 19, at 1056.

21. 1981 Minn. Laws ch. 270 [hereinafter cited as 1981 Act].
22. Advisory Task Force on Corp. Law (Minnesota), Report to the Senate, 1984 Pam-

phlet, supra note 17, at XIV [hereinafter cited as Report to the Senate].
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information, 3 the right to appraisal and share purchase in more situa-
tions, " ' the right to equitable relief regarding statutory violations by man-
agement," and the right to equitable relief (in lieu of dissolution) for
shareholders who suffer oppression from the controlling group. 2 In con-
nection with the 1982 Hearings on the 'Clean-Up Bill,'2 7 several legisla-
tors, expressing concern that the 1981 Act did not provide adequate stat-
utory protection for minority shareholders, solicited suggestions for
future legislative action. That concern led to the 1983 proposals that are
the primary subject of this Article."

The major provisions in the 1983 Amendments 29 provided for a
strengthening of the equitable remedy for mistreatment suffered by non-
controlling shareholders.30 The legislative intent was to protect and
strengthen the position of the noncontrolling shareholders, or minority, in
the 'nonpublic' corporation. The extensive debate on the Minnesota
House floor reflected concern that even this proposal did not go far
enough toward providing proper security to minority shareholders.

This Article will discuss one method by which legislative action can
move a state's corporation law toward speedier adoption of the clear na-
tional trend, provide the courts with the proper tools and encouragement
to use them, and establish a strong public policy while leaving the courts
to develop the law's exact scope in case-by-case application. Section 751
of the Minnesota Business Corporation Act3 ' provides a broad equitable
remedy for shareholder mistreatment. It is a strong provision "meant to
be used '32 by the courts to assure that "abuse of non-controlling share-
holders is not . . . tolerated under this act.13 3 The 1983 Amendments34

represent a direct legislative attack on the problem of minority share-
holder abuse in the closely-held corporation. These statutory tools make

23. MINN. STAT. § 302A.461 subd. 4(a) (1984).
24. Id. § 302A.471.
25. Id. § 302A.467.
26. Id. § 302A.751. The Advisory Task Force did not include in its 1981 draft the buy-

out provided by section 302A.751, subdivision 2. That provision was added on the floor by
the House author immediately prior to final passage.

27. 1982 Minn. Laws ch. 497 [hereinafter cited as 1982 Amendments].
28. 1983 Minn. Laws ch. 368 [hereinafter cited as 1983 Amendments].
29. Id.
30. Other amendments provided for: (a) protecting the shareholders' reasonable expec-

tations that they could exercise operative cumulative voting rights and preemptive share
purchase rights; (b) protecting sensitive corporate data from immediate shareholder access
under rigorous judicial supervision; and (c) streamlining the procedure whereby indemnifi-
cation of lower-echelon employees can be approved within the corporation. Id.

31. MINN. STAT. § 302A.751 (1984).
32. 1984 Pamphlet, supra note 17, at 236 (Reporter's Notes).
33. Id.
34. 1983 Amendments, supra note 28.
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the courts able (and the Minnesota Supreme Court's opinion in Westland
Capital Corp. v. Lucht Engineering, Inc.3 5 indicates that they are ready
and willing) to act decisively.

THE NEED FOR EQUITABLE RELIEF

Modern corporation laws have been drafted to provide hospitable and
flexible statutory authority for the easy exercise of management preroga-
tives.3s As a tradeoff for this enhanced flexibility and liberality of treat-
ment, the remaining protection for noncontrolling shareholders lies in the
hands of the courts by virtue of the increased availability of equitable
relief. Thus, among its fundamental functions, a sound business corpora-
tion law should include effective recourse to the courts to remedy any
possible abuses resulting from substantially increased managerial
flexibility.

3 7

Section 46738 allows a shareholder to seek equitable relief if a corpora-
tion, officer, or director violates a provision of the corporation statute.
The usefulness of this specific right is limited substantially because the
presumptive rule laid down in the provisions of the statute will be one
that favors management, so the likelihood of significant violation is
remote.

The primary protection afforded noncontrolling shareholders is pro-
vided by section 751,39 which authorizes equitable relief when those in
control of the corporation have acted in an 'unfairly prejudicial' manner
toward noncontrolling shareholders. This general right is necessary be-
cause minority shareholders fail to obtain or are unable to bargain for
and obtain adequate contractual safeguards in the articles, bylaws, or a
shareholder agreement. The section is remedial in nature and should be
construed liberally as an addition to the rights otherwise afforded non-
controlling shareholders by law and the corporation's governing
documents.40

The broad scope of this equitable relief provision reflects the legisla-

35. 308 N.W.2d 709 (Minn. 1981).
36. For example, in many respects, Minnesota has 'out-Delawared' Delaware in protect-

ing management from shareholder interference. See MINN. STAT. § 302A.243 (1984) (which
creates a statutory special litigation committee and sounds the death-knell of derivative
suits involving Minnesota corporations). Out-of-state counsel will find that careful review of
the Minnesota statute may affect their choice of state of incorporation.

37. 1984 Pamphlet, supra note 17, at XII (Report to the Senate).
38. MINN. STAT. § 302A.467 (1984).
39. Id. § 302A.751.
40. 1984 Pamphlet, supra note 17, at XXIV (Report to the Senate). See Baylor v. Bev-

erly Book Co., 216 Va. 22, 216 S.E.2d 18 (1975) (discussing a statute substantially identical
to MINN. STAT. § 302A.751 (1984)).

[Vol. 36632
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ture's trust in the ability of the judiciary to achieve equitable results on
the facts appearing in individual cases. The provisions are based on a
recognition that the perpetual togetherness fostered by corporation law is,
in the case of the closely-held entity, ill-suited to meet functional realities
and shareholders' needs."

When it is clear that minority shareholders do have rights, those rights
are respected without litigation. For example, section 751 is designed to
reduce litigation by removing questions of law as obstacles to relief for
noncontrolling shareholders.4 The law is now clear-minority sharehold-
ers have a right to relief from 'mistreatment' 43 that exploits their vulnera-
bility and defeats their reasonable expectations. The sole question re-
maining for judicial determination is whether the facts show the existence
of such conduct. The facts also are the sole issue directing the choice of a
remedy that will effectively provide the relief mandated by the statute.

A self-executing remedy is essential because it is unreasonable to ex-
pect noncontrolling shareholders to plan adequately during the formation
of the enterprise for effective protection from mistreatment. 44 During the
formative phase, all shareholders are likely to assume that substantial
agreement" exists among themselves, and they will not foresee the poten-
tially disastrous effects of future disputes. Furthermore, they will seldom
tolerate the additional cost required for separate counsel or for extensive
personalized planning efforts.4

' Not only are a substantial number of
closely held corporations formed without the assistance of counsel, but
the 1981 Act 47 presents formidable difficulties for counsel representing

41. Meiselman v. Meiselman, 309 N.C. 279, 295-96, 307 S.E.2d 551, 561 (1983).
42. The 1981 Act is designed to give more answers, with less litigation (in the long run),

by its expanded and comprehensive coverage of significant issues, such as equitable relief,
and its reference to the ABA Model Business Corporation Act, and thus the jurisprudence
of other states with similar statutory provisions.

43. "Mistreatment" is a general term that encompasses all acts of the controlling group
which leave other shareholders at a disadvantage.

44. Meiselman v. Meiselman, 309 N.C. 279, 291, 307 S.E.2d 551, 558 (1983); Davidian,
supra note 2, at 26; Note, supra note 19, at 1156; Note, supra note 1, at 1014.

45. Their "agreement" will always consist of matters committed to writing (such as
leases or employment agreements), express oral understandings, and conduct (such as un-
dertaking to perform certain tasks or receiving certain prerequisites, as well as vague and
half-articulated understandings which actually exist notwithstanding a failure to spell them
out in any detail). See O'Neal, supra note 14, at 886.

46. Note, Minnesota Business Corporation Act: Greater Freedom for Corporations, 66
MINN. L. REv. 1033, 1040-41 (1982). These factors together with the almost unlimited ability
to 'tailor' the governing documents to meet the needs of all of the parties, increases the
potential for conflicts of interest by the lawyer representing the founders. See Olson, Ade-
quate Representation of Multiple Clients During the Formation of a Business, LEGAL MAL-
PRACTICE REV., Oct.-Nov. 1979, at 1.

47. 1981 Act, supra note 21.
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noncontrolling shareholders to deal with in the planning phase.4 8 Two
factors cause this difficulty: the need to reverse the inherent promanage-
ment bias of the various statutory provisions and the inability to do so
without modifying almost every statutory presumption and norm through
provisions contained in an appropriately tailored governing document.

The general right to seek judicial intervention when mistreatment oc-
curs preserves remedial flexibility since the facts will be different in every
case and the fair result will vary with those facts. The right to automatic
dissolution suggested by some commentators"s would often be unworkable
and could be inequitable. Shareholder disputes encompass too many situ-
ations for there to be an absolute rule. The courts should be provided
with clear statutory authorization to act, but left with as much flexibility
as possible in devising an appropriate remedy for the particular case
before them. As one commentator put it:

Judicial power to decide the case on general equitable grounds
provides a strong impetus on each side both to negotiate fairly and to
compromise. Moreover, no statute can eliminate the need for judicial
sensitivity when the parties have tried to plan carefully but the facts
have changed, new parties have entered the scene, or relationships un-
foreseeably have broken down."

Flexibility and discretion to act as the facts require are the hallmarks of
section 751.51

THE STATUTORY REMEDY

Section 75112 is a limited, nonradical response to an unquestionable
need. It adopts the clear trend in the American common law of corpora-
tions. Its theme is the protection of justified expectations and the require-

48. See Olson, Control Devices for Closely-Held Corporations in Minnesota, MINN. CLE
(May 1983). A 'fringe benefit' of enhanced access to equitable relief may be the alleviation
of fears of professional liability for no (or inept) planning. Several legislators saw this as a
desirable by-product of the 1983 Amendments. See generally Blackmar, supra note 11, at
239; Saliterman, Dissolution and Buy-out Provisions as Potential Solutions for Close Cor-
poration Dissension, 1974 UTAH L. REv. 38.

49. See Elfin, supra note 4, at 449-50; see generally Hetherington & Dooley, supra note
4. See also Blackmar, supra note 11, at 260 (arguing that the fiduciary duty and reasonable
expectations cases, see infra notes 132-86 and accompanying text, lead to the conclusion
that when all shareholders are employed and one dies, the others must acquire the holdings
of the deceased employee-shareholder).

50. Karjala, A Second Look at Special Close Corporation Legislation, 58 Tex. L. REv.
1207, 1268 (1980). This was the choice of the Committee on Close Corporations. CLOSE

CORPS. COMMIT.EE REPORT, supra note 5, at 17-18.
51. MINN. STAT. § 302A.751 (1984).
52. Id.

634 [Vol. 36
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ment of honest, fair, and reasonable dealings by the provision of effective
but flexible remedies. This theme is not new to corporate law8 3 although
it is new as statutory law, and has generated some initial apprehension. 4

Provisions in corporation laws that grant a general right to seek equita-
ble relief from mistreatment by the controlling group, such as section 751,
often appear under the misleading title 'Involuntary Dissolution.' This is
misleading because the ultimate remedy of dissolution, except when
deemed the exclusive mode of relief,"8 will never occur under the statute
unless the business enterprise (as distinguished from the corporate shell)
has so little value that no shareholder wants to buy it and continue opera-
tions." The basic policy behind the section is to make a less drastic rem-
edy available at a lower level of intracorporate dissension." The statute
does not tie relief to a dissolution suit nor require the petitioner to estab-
lish grounds for dissolution; the range of remedial options short of disso-
lution is limited only by what is practical in the circumstances."8 An ac-
tion under section 751 is an individual action by the shareholder to gain

53. A majority of states have a statute providing some form of relief for mistreated mi-
nority shareholders. W. CARY & M. EISENBERG, CASES AND MATERIALS ON CORPORATIONS 378
(5th ed. abr. 1980). In most states the dissolution statute has not been construed to provide
the exclusive route to relief. The broad powers of equity remain available to the courts.
Masinter v. Webco Co., 262 S.E.2d 433, 439 (W. Va. 1980). See also State v. St. Cloud Milk
Producers' Ass'n, 200 Minn. 1, 5-7, 273 N.W. 603, 606 (1937) (inspection rights statute does
not oust common law equitable powers). Equitable relief does not depend on a statutory
authorization. Leibert v. Clapp, 13 N.Y.2d 313, 315, 196 N.E.2d 540, 541, 247 N.Y.S.2d 102,
104 (1963); Green v. National Advertising & Amusement Co., 137 Minn. 65, 69-71, 162 N.W.
1056, 1058 (1917) (court has inherent power to grant equitable relief); Miner v. Belle Isle Ice
Co., 93 Mich. 97, 115, 53 N.W. 218, 223 (1892).

54. Although both the Chairman of the Advisory Task Force and the Chairman of the
Section on Corporate, Business, and Banking Law of the bar association were notified of the
pendency of the 1983 Amendments, neither group opposed them prior to passage. The Task
Force Chairman made a number of suggestions, most notably that which led to the inclusion
of the '35 shareholder' criteria for 'close corporation.' After the 1983 Amendments had be-
come law, the Executive Council of the Corporate, Business, and Banking Law Section, re-
jecting a compromise, proposed a bill to completely repeal the minority shareholder protec-
tive provisions of the 1983 Amendments. At its legislative meeting on February 25, 1984, the
House of Delegates of the Minnesota State Bar Association rejected the call for repeal.
BENCH AND B. OF MINN. 27 (March 1984). The repeal bill was never presented to the
legislature.

55. See White v. Perkins, 213 Va. 129, 135, 189 S.E.2d 315, 320 (1972).
56. A buy-out of some sort occurs in 90% of the cases in which dissolution is ordered

under the traditional statutory scheme. Hetherington & Dooley, supra note 4, at 33.
57. 1984 Pamphlet, supra note 17, at 236 (Reporter's Notes). The legislative intent is

that there be truly effective relief.
58. See COMMIrEE ON CORPORATE LAWS, PROPOSED STATUTORY CLOSE CORP. SUPPLEMENT

TO THE MODEL BUSINESS CORP. ACT, 37 Bus. LAW. 269, 302 (1981) [hereinafter cited as
SUPPLEMENT].
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relief in his own right; it is not a derivative suit.ss
Section 751 is carefully crafted to provide the courts with the opportu-

nity to: Act earlier in the dispute; remove the source or sources of con-
flict and lay the groundwork for continued harmony; and, as a last resort,
provide for dissolution of the corporation when the parties simply cannot
continue in business together and none wish to purchase the enterprise"e

The statute provides safeguards for all shareholders of the corporation.
The court's authority to grant equitable relief for mistreatment, deadlock,
or misappropriation of assets stands as a guard against abuse of noncon-
trolling shareholders. On the other hand, the discretionary nature of the
remedy and the provisions requiring the establishment of specified
grounds for relief, allowing a fairly priced buy-out of the complaining
shareholder"' and authorizing the award of expenses, stand guard against
nuisance suits and extortion against the controlling group."

Certain provisions of section 751 apply only when a 'closely-held corpo-
ration'-defined as a corporation that does not have more than thirty-five
shareholders13-- is concerned. The legislature recognized the reality that

59. Masinter v. Webco Co., 262 S.E.2d 433, 442 (W. Va. 1980) (construing a version of
Model Business Corp. Act section 97 similar, in this regard, to MINN. STAT. § 302A.751
(1984)). When the shareholder lacks an equitable relief statute and has to depend on purely
judicially-created relief, he may have to show that a derivative suit is inappropriate. See
generally Bessette v. Bessette, 385 Mass. 806, 434 N.E.2d 206 (1982) (excessive salary); Gal-
breath v. Scott, 433 So. 2d 454 (Ala. 1983) (waste of corporate assets). But see § 7.01(d) of
the ALl Principles of Corporate Governance: Analysis and Recommendations (Ten. Draft
No. 3, 4-13-84). That subsection authorizes a court to treat an action, which would otherwise
be derivative, as an individual action if it arises in connection with a closely-held corpora-
tion. See also Watson v. Button, 235 F.2d 235 (9th Cir. 1956); Kirk v. First Nat'l Bank, 439
F. Supp. 1141 (M.D. Ga. 1977); cases cited in Reporter's Note 3 to § 7.01 of the ALI draft.

60. The extremely negative attitude toward dissolution as a remedy expressed in In re
Lakeland Dev. Corp., 277 Minn. 432, 152 N.W.2d 758 (1967), is no longer appropriate. See
also In re Radom & Neidorff, Inc., 307 N.Y. 1, 119 N.E.2d 563 (1954). As the Advisory Task
Force Report states: "Dissolution should be granted more frequently to minor sharehold-
ers who have been treated inequitably by management." 1984 Pamphlet, supra note 17, at
XXV-XXVI (Report to the Senate) (emphasis added). The policy rationales often used to
justify reluctance towards granting effective remedies in minority shareholder suits are una-
ble to withstand close scrutiny. Comment, supra note 14, at 1148. This is particularly true
under the Minnesota statute.

61. The function of the buy-out as a protection for the majority may not be appreciated
fully at first glance. See Elfin, supra note 4, at 451; Davidian, supra note 2, at 45-47.

62. An expense award is available where a party has acted "not in good faith." MNN.
STAT. § 302A.751 subd. 4 (1984). See Moore v. Carney, 84 Mich. App. 399, 406-07, 269
N.W.2d 614, 618 (1978); N.J. Commissioners' Comments on 1972 Amendments, N.J. REv.
STAT. § 14A, Supp. 31 (1983). Furthermore, since a section 751 action is an individual suit,
the complaining shareholder will have to pay substantial legal fees in order to seek equitable
relief.

63. MINN. STAT. § 302A.011 subd. 6a (1984). These corporations constitute over 90% of
all those incorporated in Minnesota. 1984 Pamphlet, supra note 17, at VIII (Report to the
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closely-held corporations are functionally different from other corpora-
tions64 and the reality that the courts do apply different rules to those
entities." This term only appears in subdivisions 1, 2, and 3a of section
751. 66 A corporation that is in fact closely-held will exhibit the following
characteristics: (a) a small number of stockholders; (b) no ready market
for the corporate stock; and (c) substantial direct participation by the
majority shareholders in the management, direction, and operations of
the corporation. 7 Only the numerical characteristic is capable of objec-
tive specification s ' and the thirty-five shareholder criteria appears in nu-
merous other laws drawing functionally similar distinctions.6"

Senate).
64. See Donahue v. Rodd Electrotype Co., 367 Mass. 578, 585-86, 328 N.E.2d 505, 511

(1975).
65. One of the milestones of American common law of corporations in this century has

been the discovery of the 'close' or 'closely-held' corporation as a separate entity. See Galler
v. Galler, 32 Ill. 2d 16, 203 N.E.2d 577 (1964); F. O'NEAL, supra note 1, § 1.02. In Meiselman
v. Meiselman, 309 N.C. 279, 288, 307 S.E.2d 551, 557 (1983), the court observed: "We note
at the outset that the enterprises with which we are dealing are close corporations, not pub-
licly held corporations. This distinction is crucial because the two types of corporations are
functionally quite different." Id. (emphasis added).

66. See MINN. STAT. § 302A.751 (1984).
67. Donahue v. Rodd Electrotype Co., 367 Mass. 578, 585-86, 328 N.E.2d 505, 511 (1975).

A 'close corporation' may also be defined as one in which "management and ownership are
'substantially identical to the extent that it is unrealistic to believe that the judgment of the
directors will be independent of that of the stockholders.'" Thisted v. Tower Management
Corp., 147 Mont. 1, 14, 409 P.2d 813, 820 (1966). See generally F. O'NEAL, supra note 1, §
1.02. See also Comment (e) to § 7.01(d) of the ALI Principles of Corporate Govern-
ance: Analysis and Recommendations (Council Draft No. 5, 11-14-84), which provides spe-
cial rules for characterizing litigation as derivative or individual when a "closely held corpo-
ration" is involved. The selected statutory provisions contained in section 751 are intended
to apply, on the Uniform Partnership Act pattern, to all corporations that exhibit these
characteristics. See Bradley, A Comparative Assessment of the California Close Corpora-
tion Provisions and a Proposal for Protecting Individual Participants, 9 Loy. L.A.L. REV.

865, 900-01 (1976). Minnesota has soundly rejected the 'elective' approach of the Proposed
Statutory Close Corporation Supplement to the Model Business Corporation Act. SUPPLE-

MENT, supra note 59, at 276. Minority shareholder rights are too important to be left to the
mere desire or election of the majority.

68. In situations in which shareholding is broken down upon clearly defined lines, such
as by families of the founders, and common economic interests and group action exist, it
may be appropriate, for this purpose, to group record holders into interest/action groups
before applying the numerical test.

69. See I.R.C. § 1361 (1954) (providing for partnership-like taxation of 'S Corporations');
17 C.F.R. § 230.501-.506 (1984) ('Regulation D' exempting non-public offerings of securi-
ties); MINN. STAT. § 80A.015 subd. 2(h) (1984) (exempting limited offerings of securities).
See generally Elfin, supra note 4 (surveying parallel provisions in the corporation laws of
other states). This numerical criteria was added to provide a benchmark for application of
the statute. It insures that all corporations with 35 or fewer shareholders can automatically
qualify as closely-held without the particularized fact finding in application of the three
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GROUNDS FOR REMEDIAL ACTION

The 1983 Amendments7 modified the shareholder mistreatment
ground for remedial action to provide that a court may act upon proof
that: "The directors or those in control of the corporation have acted
fraudulently, illegally, or in a manner unfairly prejudicial toward one or
more shareholders in their capacities as shareholders, directors, or of-
ficers, or as employees of a closely-held corporation." 1 The legislative in-
tent was to lower the threshold for relief by eliminating any need to es-
tablish a continuing course of abuse, to define the lower threshold by
using a term that has not been 'subjected to narrow judicial interpreta-
tion, and to allow consideration of injuries suffered by shareholders other
than solely as investors.

The mistreatment provision is directed at abuse by those in control of
the corporation, be they directors, officers, or shareholders.72 'Those in
control' can include members of a board committee or even minority
shareholders if they possess the actual power to control the operation of
the firm.2 For example, a minority shareholder might have power to act
unfairly toward the other shareholders, or to defeat their reasonable ex-
pectations, by virtue of a veto power based on a high vote requirement in
the corporation's articles. 4

Deletion of the term "persistently unfair" and substitution of "unfairly
prejudicial" is designed to guarantee that the new statute is interpreted
in a more liberal manner. 75 There is no reported case of a Minnesota
court ever dissolving a corporation on the ground of persistent unfair-

factor test that remains necessary for other corporations in other contexts. See supra note
67 and accompanying text. Extensive research has disclosed no case in which an 'involun-
tary dissolution/equitable remedies' statute has been applied to a corporation which would
not meet this definition. This is true even though statutes providing for involuntary dissolu-
tion generally are not restricted to closely-held corporations.

70. 1983 Amendments, supra note 28.
71. MINN. STAT. § 302A.751 subd. l(b)(2) (1984). The Close Corporations Committee Re-

port states: "It is clear that, at least with respect to close corporations, the reluctance of
the courts to interfere with the internal governance mechanisms of the corporation should
be ended. A remedy should be available, for good cause shown, for violations or near viola-
tions of the fiduciary relationship of shareholders .... " CLOSE CORPS. COMMITTEE REPORT,
supra note 5, at 19.

72. MINN. STAT. § 302A.751 subd. 1(b)(2) (1984).
73. Green v. National Advertising & Amusement Co., 137 Minn. 65, 162 N.W. 1056

(1917). A group of shareholders acting in concert may form a controlling group although
none are individually the holder of a majority of the voting shares. Knaebel v. Heiner, 663
P.2d 551, 553 (Alaska 1983); Donahue v. Rodd Electrotype Co., 367 Mass. 578, 601-03, 328
N.E.2d 505, 520 (1975).

74. Smith v. Atlantic Properties, Inc., 12 Mass. App. Ct. 201, 207-08, 422 N.E.2d 798, 802
(1981).

75. See 1984 Pamphlet, supra note 17, at 236 (Reporter's Notes).
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ness.7 Furthermore, the ostensively broad term "oppressive"'7 used in
the ABA-sponsored Model Business Corporation Act actually is restric-
tive when viewed in the context of recent decisions concerning the abuse
of noncontrolling shareholders." Generally, the term 'oppressive' has re-
quired severe misconduct by the controlling shareholders."" The 1981
Act 0 required new terminology if it was going to provide effective relief
under section 751. The reporter for the new Act pointed this out:

[Tihe new provision should be interpreted in a more liberal manner. In
view of the power of the court to order lesser equitable relief, the thresh-
old of 'persistent unfairness' required for lesser remedy should be pro-
portionately less than the stringent standards which are required, quite
properly, for ultimate relief of dissolution."

The lower threshold for access to the courts mandated by the term 'un-
fairly prejudicial' appears in several other statutes,82 including that of

76. Note, supra note 46, at 1043 n.78. Similar language in the California statute has been
held to require a course of action which continues despite opposition. Buss v. Martin Co.,
241 Cal. App. 2d 123, 50 Cal, Rptr. 206 (1966). See Davidian, supra note 2, at 58. See also
Stumpf v. C.E. Stumpf & Sons, 47 Cal. App. 3d 230, 120 Cal. Rptr. 671 (1975).

77. The term is not defined in MODEL Busimss CORP. AcT § 97 (1980) and no concrete
definition appears in the cases. Comment, Oppression of Minority Shareholders: A Pro-
posed Model and Suggested Remedies, 47 Miss. L.J. 476, 477-78 (1976). A list of proposed
definitions is contained in Comment, supra note 14, at 1134 n.75.

78. See generally Elfin, supra note 4. See also Fix v. Fix Material Co., 538 S.W.2d 351
(Mo. App. 1976). The English experience with section 210 of the Companies Act of 1948 was
the same-"oppression" was "too strong a word" which prevented the section from afford-
ing "effective relief to the minorities" in the circumstances in which it should be applied.
Report to the Company Law Committee (The Jenkins Report), CMND 1749, at 74-75
(1962). See Leacock, Close Corporations and Private Companies Under American and En-
glish Law: Protecting Minorities, 14 LAW. AM. 557 (1983). Some term, such as "unfairly
prejudicial" or "persistent unfairness," is necessary in addition to "illegal" or "fraudulent."
Note, supra note 46, at 1043 n.79. See also In re Topper, 107 Misc. 2d 25, 34, 433 N.Y.S.2d
359, 365 (N.Y. Sup. Ct. 1980).

79. Hillman, supra note 14, at 45; Note, supra note 1, at 1007-08. See Baker v. Commer-
cial Body Builders, Inc., 264 Or. 614, 507 P.2d 387 (1973). Some more recent cases have
begun to explore more liberal definitions of 'oppressive' conduct by referring to breach of
fiduciary duties (Masinter v. Webco Co., 262 S.E.2d 433, 440 (W. Va. 1980)), and to defeat
of reasonable expectations (Skierka v. Skierka Bros., - Mont. -. , 629 P.2d 214 (1981); In
re Taines, 111 Misc. 2d 559, 444 N.Y.S.2d 540, 543 (N.Y. Sup. Ct. 1981)).

80. 1981 Act, supra note 21.
81. 1984 Pamphlet, supra note 17, at 236 (Reporter's Notes) (emphasis added).
82. See SUPPLEMENT supra note 59, at 300-06; N.J. REv. STAT. § 14A:12-7(1)(c) (Supp.

1982); S.C. ConE ANN. § 33-21-150(a)(4)(B) (Supp. 1982); The [British] Company Act, 1980,
§ 75. Cases from those jurisdictions are available to provide guidance for the proper inter-
pretation of MINN. STAT. § 302A.751 subd. l(b)(2) (1984). See Exadaktilos v. Cinnaminson
Realty Co., 167 N.J. Super. 141, 154, 400 A.2d 554, 561 (N.J. Super. Ct. Law Div. 1979),
aff'd, 173 N.J. Super. 559,.414 A.2d 994 (N.J. Super. Ct. App. Div. 1980) ('freeze-out' ma-
neuvers in a close corporation constituting prejudicial unfairness); Segall v. Shore, 269 S.C.
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New Jersey, which already forms the basis for subdivision 2 of section
751. The open-ended nature of the term is not necessarily a negative fea-
ture since it gives the court the opportunity to focus on the facts of the
situation in exercising its statutory discretion.8 3 Furthermore, future deci-
sions will fill in the parameters of the concept, in the traditional common
law manner, as it is applied to actual fact situations.

The key to defining what conduct is unfairly prejudicial is the impact
that the conduct has on the noncontrolling shareholder. " The court
should look to the nature and magnitude of the prejudicial effects of the
conduct in question. The standard is not one of frequency nor one of
course of conduct, but rather prejudicial impact. The quantum of unfair-
ness or mistreatment required to be shown will vary proportionately to
the remedy sought by the plaintiff (or granted by the court). Just as the
former terminology 'persistently unfair' included the earlier grounds of
abuse of authority and mismanagement, the new terminology 'unfairly
prejudicial' includes all higher levels of mistreatment such as those that
are categorized as fraudulent or oppressive.

The Jenkins Report, recommending the adoption of an 'unfairly preju-
dicial' standard in English law, states the matter well:

In Elder v. Elder & Watson Ltd., 1952 S.C. 49, it was said by Lord
Cooper (at p. 55) with reference to the meaning of oppression in [the
equitable remedies section] "the essence of the matter seems to be that
the conduct complained of should at the lowest involve a visible depar-
ture from the standards of fair dealing, and a violation of the conditions
of fair play on which every shareholder who entrusts his money to a com-
pany is entitled to rely." This statement accords with our own view as to
the intention underlying [the equitable remedies section] as originally
framed, namely that it was meant to cover complaints not only to the
effect that the affairs of the company were being conducted in a manner
oppressive (in the narrower sense) to the members concerned, but also to
the effect that those affairs were being conducted in a manner unfairly
prejudicial to the interests of those members. We think that the section

31, 36, 236 S.E.2d 316, 318 (1977); Ebrahimi v. Westbourne Galleries, Ltd., (1973), A.C. 360,
[19721 2 All. E.R. 492. 1984 Pamphlet, supra note 17, at 236 (Reporter's Notes). Compare
MINN. STAT. § 301.49(3) (1980) with MODEL BusiNEss CORP. AcT. § 97(a)(2) (1980). See gen-
erally Annot., 56 A.L.R.3D 358 (1974).

83. Comment, Oppression as a Statutory Ground for Corporate Dissolution, 1965 DuKE
L.J. 128, 140-41; SUPPLEMENT, supra note 59, at 302-03.

84. Hillman, supra note 14, at 49-55; Comment, supra note 14. See Jones v. H.F.
Ahmanson & Co., 1 Cal. 3d 93, 108, 81 Cal. Rptr. 592, 604, 460 P.2d 464, 476 (1969); Meisel-
man v. Meiselman, 309 N.C. 279, 305-06, 307 S.E.2d 551, 566-67 (1983) (rejecting wrongful
majority action as the standard for relief). A remedy should be available, in appropriate
cases "even though fraud, bad faith or, for that matter, clear unreasonableness on the part
of [those in control] cannot be shown." O'Neal, supra note 14, at 884.
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should be amended to make this clear, and also to make it clear that it is
to cover particular acts which are oppressive or unfairly prejudice the
interests of the complaining members as well as to courses of conduct
having those effects."

The question then becomes when to intervene, not whether to do so. In
recent cases, decided in major corporate states such as New York, New
Jersey, and Massachusetts, the answer has been provided by application
of the partnership principle of fiduciary duty and by examination of the
shareholders' reasonable expectations under the circumstances."s In order
to provide guidance to Minnesota courts in applying the unfairly prejudi-
cial standard, a new subdivision 3a was included in the 1983 Amendments
that, when read in conjunction with subdivision 1, effectively provides
that a breach of the fiduciary duty shareholders owe to each other in the
operation of the corporation may constitute unfairly prejudicial action."s

In addition, unfairly prejudicial conduct may be found if a shareholder's
reasonable expectations with respect to his relationship to the corporation
are defeated.8s

The concluding phrase of subdivision 1(b)(2) referring to the various
capacities in which noncontrolling shareholders may be injured is very
important. In a corporation whose stock is not widely traded, the primary
expectations of minority shareholders are likely to be an active voice in
management as a director or officer, and a salary and input as an em-
ployee. Such shareholders legitimately expect significantly more in the

85. Report of the Company Law Committee (The Jenkins Report), CMND 1749, at 75
(1962). One commentator calls the change "one of degree rather than genus." Leacock,
supra note 79, at 570.

86. See Donahue v. Rodd Electrotype Co., 367 Mass. 578, 592-93, 328 N.E.2d 505, 515
(1975); Jessie v. Boynton, 372 Mass. 293, 303-04, 361 N.E.2d 1267, 1273 (1977). See also
notes 139-141, 163, infra; Note, supra note 46, at 1042-43. There are hundreds of cases
involving partnership dissolution to which the courts may look for ready-made precedent.
See, e.g., MINN. STAT. § 323.31(3)-.31(4). See also 68th St. Apartments, Inc. v. Lauricella,
142 N.J. Super. 546, 561-62, 362 A.2d 78, 87 (N.J. Super. Ct. Law Div. 1976); Blackmar,
supra note 11, at 240.

87. Masinter v. Webco Co., 262 S.E.2d 433, 440 (W. Va. 1980); Baker v. Commercial
Body Builders, Inc., 264 Or. 614, 629-30, 507 P.2d 387, 394 (1973). Breach of such fiduciary
duty may also constitute 'constructive fraud' entitling the victim to punitive damages. Ev-
ans v. Blesi, 345 N.W.2d 775 (Minn. Ct. App. 1984) (freeze-out giving rise to $250,000 in
punitive damages); Salvadore v. Connor, 87 Mich. App. 664, 276 N.W.2d 458 (Mich. Ct.
App. 1978); Nash v. Craigco, 585 P.2d 775 (Utah 1978); Holden v. Construction Mach. Co.,
202 N.W.2d 348 (Iowa 1972).

88. Skierka v. Skierka Bros., - Mont. -, 629 P.2d 214 (1981); In re Topper, 107 Misc.
2d 25, 33-34, 433 N.Y.S.2d 359, 365 (N.Y. Sup. Ct. 1980); Masinter v. Webco, 262 S.E.2d
433, 442 (W. Va. 1980); Note, supra note 46, at 1034-36. The legislature's concern for rea-
sonable expectations is also the basis for the 1983 Amendments adding sections 302A.215
subdivision 2 and .415 subdivision 9 that restrict the impairing of cumulative voting or pre-
emptive rights by amendment to the Articles.
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way of 'investment return' on their money, time, and efforts than simply
unrealized appreciation in share value or other traditional rights pertain-
ing solely to status as an owner of shares in the corporation. 9 Minority
shareholders can be injured by mistreatment notwithstanding the fact
that their stock interest remains intact.90 Employment rights are most
important to employee-owners in closely-held corporations when a major
portion of the shareholder's return may be represented by his or her sal-
ary or influence from employment with the corporation." The rationale
for including mistreatment suffered by the shareholder in his capacity as
employee is well stated in the Report of the New Jersey Corporation Law
Revision Committee:

These additional words reflect the fact that in a closely-held corporation
oppressive conduct often takes the form of freezing-out a minority share-
holder by removing him from his various offices or by substantially di-
minishing his power of compensation: in the absence of such language,
the courts might feel constrained to look exclusively to direct injury to
the shareholder's stock interest. The Commission agreed that in the con-
text of a closely-held corporation our courts should be free to look be-
yond direct harm to the value of a shareholder's investment and to con-
sider all pertinent facts."

Unfairly prejudicial conduct toward a shareholder as an employee, how-
ever, only triggers the special equitable relief of section 751 if the corpo-
ration has thirty-five or fewer shareholders."

REMEDIES

Under section 751, the court may grant "any equitable relief it deems
just and reasonable."' The remedial authority explicitly granted to the
district court is limited only by what is workable under the particular
facts of the case. The court may order any remedy short of dissolution or

89. See, e.g., Meiselman v. Meiselman, 309 N.C. 279, 302-03, 307 S.E.2d 551, 565 (1983).
90. In re Topper, 107 Misc. 2d 25, 27, 433 N.Y.S.2d 359, 362 (N.Y. Sup. Ct. 1980).
91. SUPPLEMENT, supra note 59, at 302. See Wilkes v. Springside Nursing Home, Inc.,

370 Mass. 842, 849-50, 353 N.E.2d 657, 662-63 (1976); Evans v. Blesi, 345 N.W.2d 775, 777-
78 (Minn. 1984).

92. N.J. REv. STAT. § 14A, at 31 (Supp. 1983).
93. Notice the use of the different term, "corporation" and "closely-held corporation," as

well as the use of the word "as" in both of the clauses describing the capacity in which a
shareholder may be harmed. See Evans v. Blesi, 345 N.W.2d 775, 780 (Minn. 1984) (court
awarded $381,136 in back pay to a frozen-out shareholder-employee).

94. MINN. STAT. § 302A.751 subd. 1 (1984). Money damages for breach of fiduciary duty
are available, outside of section 751, under common law. Evans v. Blesi, 345 N.W.2d 775,
780 (Minn. 1984); Wilkes v. Springside Nursing Home, Inc., 370 Mass. 842, 853-54, 353
N.E.2d 657, 664-65 (1976).
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it may dissolve the corporation. The judicial reluctance to act found in
earlier cases has no justification under the 1981 Act9' because the court's
remedial discretion is without limit. The comments by the ABA Section's
Committee on Corporation Laws state the matter well:

The purpose ... is to overcome the reluctance some courts have shown
in the past to ordering anything other than dissolution or possibly a buy-
out, in the absence of any alternative relief being specified in the opera-
tive statute. A court needs broad discretion in order to fashion the most
appropriate remedy to resolve the dispute. What will work in one case
may not work in another. Detailed standards are not provided on the
grounds that such standards might ... unduly restrict the court's
discretion."

The clear intention is for the court to take into account all factors that
are present in the case in deciding the type of relief to grant. The relief
granted should be in proportion to the degree of mistreatment that has
been suffered by the noncontrolling shareholder. The effect of proposed
relief on the majority is also a relevant consideration, although only con-
cerning the type of remedy to be ordered. A balancing will occur between
the harm and the remedy.9

The remedial options available to the court short of dissolution make it
highly improbable that relief granted under section 751 will have the ef-
fect of depriving the community of a viable business. At least fifteen
types of remedies are available to the court:9

(1) Cancelling, altering, or enjoining any resolution or other act of the

95. 1981 Act, supra note 21. According to the Reporter's Notes, "this section provides
explicit statutory authority [for dissolution and intermediate relief]; that authority is meant
to be used." 1984 Pamphlet, supra note 17, at 236 (Reporter's Notes).

96. SUPPLEMENT, supra note 59, at 304. See generally Kruger v. Gerth, 16 N.Y.2d 802,
806-07, 210 N.E.2d 355, 357, 263 N.Y.S.2d 1, 3-4 (1965) (Fuld, J., dissenting); Note, supra
note 19, at 1155.

97. Note, supra note 46, at 1043. Possible wrongdoing by the noncontrolling shareholder
is relevant in the determination of the appropriate type of relief. It no longer bars the
wrong-doer from any remedy. Davidian, supra note 2, at 65-66; Note, supra note 1, at 1019.
For example, in Exadaktilos v. Cinnaminson Realty Co., 167 N.J. Super. 141, 400 A.2d 554
(N.J. Super. Ct. Law. Div. 1979), aff'd, 173 N.J. Super. 559, 414 A.2d 994 (N.J. Super. Ct.
App. Div. 1980) the court might have found relief appropriate because of frustrated expecta-
tions (notwithstanding petitioner's wrongdoing), but considered a long-term buy-out rather
than a mere denial of job rights. Such a remedy would have enabled petitioner to 'learn a
new trade' somewhere else without being unfair to any of the parties once their expectations
had proven to be out of reach. Furthermore, the profitability of the corporation is no longer
a barrier to relief. See MINN. STAT. § 302A.751 subd. 3 (1984).

98. See Baker v. Commercial Body Builders, Inc., 264 Or. 614, 631-33, 507 P.2d 387, 395-
96 (1973); SUPPLEMENT, supra note 59, at 300-01; Cf. [British] Companies Act of 1980 §
75(I)(3), (4).
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corporation; 91
(2) Directing or prohibiting any act of the corporation or of shareholders,
directors, officers, or other persons party to the action;'
(3) Cancelling or altering any provision contained in the articles of incor-
poration or by-laws of the corporation; 10'
(4) Removing from office any director or officer, or ordering that a person
be appointed a director or officer;10 2

(5) Requiring an accounting with respect to any [business] matters in
dispute;'

0
3

(6) Appointing a custodian to manage the business and affairs of the
corporation;'O
(7) Appointing a "special fiscal agent" to report to the court relating to
the continued operation of the corporation, as a protection to its minor-
ity stockholders, and the retention of jurisdiction of the case by the court
for that purpose;1°5

(8) Retention of jurisdiction of the case by the court for the protection of
the minority stockholders without appointment of custodian [receiver] or
"special fiscal agent";'"
(9) Appointing a provisional director who shall have all the rights, pow-
ers, and duties of a duly elected director and shall serve for the term and
under the conditions established by the court;10 7

(10) Awarding damages to any aggrieved party in addition to, or in lieu
of, any other relief granted; 0 8

(11) Ordering the payment of dividends; "'
(12) Issuing an injunction to prohibit continuing acts of unfairly prejudi-
cial conduct;1' 0

(13) Permitting minority stockholders to purchase additional stock under
conditions specified by the court;'
(14) Ordering dissolution of the corporation at a specified date, to be-
come effective only in the event that the stockholders fail to resolve their
differences prior to that date;"12

99. SUPPLEMENT, supra note 59, at 300.
100. Id.
101. Id.
102. Id.
103. Id.
104. Id.
105. Baker v. Commercial Body Builders, Inc., 264 Or. 614, 632, 507 P.2d 387, 395

(1973).
106. Id.
107. SUPPLEMENT, supra note 59, at 301.
108. Id.
109. Id.
110. Baker v. Commercial Body Builders, Inc., 264 Or. 614, 633, 507 P.2d 387, 395

(1973).
111. Id. at 633, 507 P.2d at 396.
112. Id. at 632, 507 P.2d at 395.
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(15) Ordering that the corporation be liquidated and dissolved unless ei-
ther the corporation or one or more of the remaining shareholders has
purchased all of the shares of another shareholder at their fair value by a
designated date.'3

Buy-our

One particular remedy, the buy-out of the complaining shareholder, is
of such importance that it is spelled out in some detail in subdivision 2 of
section 751.114 This is the preferred solution to severe shareholder dis-
putes.115 This provision is derived from the New Jersey corporation stat-
ute."O The buy-out-on-motion is available only if one of the circum-
stances in subdivision 1(b)117 has been established.1 s It may be ordered

113. SUPPLEMENT, supra note 59, at 301.
114. MINN. STAT. § 302A.751 subd. 2 (1984).
115. "The key is to find a way to permit the recoupment of the objecting shareholder's

capital while not crippling the entity." CLOSE CORPS. CoMMrrrE REPORT, supra note 5, at
19. See Jordan, The Close Corporation Provisions of the New California General Corpora-
tion Law, 23 U.C.L.A. L. REV. 1094, 1146 (1976). Similar provisions appear in many corpora-
tion laws. See ARIz. REV. STAT. ANN. § 10-216 (1977); CAL. CORP. § 2000 (West 1977 & Supp.
1984); CONN. GEN. STAT. § 33-384 (1960 & Supp. 1984); ILL. ANN. STAT. ch. 32, § 1214
(Smith-Hurd Supp. 1984); MD. CORPS. & Ass'NS CODE ANN. § 4-603 (1975 & Supp. 1983);
MICH. CoMP. LAWS § 450.1825 (1973 & Supp. 1984); N.C. GEN. STAT. § 55-125.1 (1982); N.J.
STAT. ANN. § 14A:12-7 (West 1969 & Supp. 1982); N.Y. Bus. CORP. LAW § 1118 (McKinney
1978); S.C. CODE ANN. § 33-21-155 (Law. Co-op. Supp. 1983); W. VA. CODE § 31-1-134 (1982
& Supp 1984); [British] Companies Act of 1980 § 75(I)(4)(d).

116. N.J. REV. STAT. § 14A:12-7(8) (Supp. 1982). See also N.Y. Bus. CORP. LAW § 1118(a)
(Supp. 1982). There is also case authority for such relief. See Anderson v. Clemens Mobile
Homes, Inc., 214 Neb. 283, 333 N.W.2d 900 (1983); In re Villa Maria, 312 N.W.2d 921
(Minn. 1981); Alaska Plastics, Inc. v. Coppock, 621 P.2d 270 (Alaska 1980); Delaney v. Geor-
gia-Pacific Corp., 278 Or. 305, 325, 564 P.2d 277, 288 (1977) (at a 'fair price' including the
going concern value of foreseeable future profits); Salvadore v. Connor, 87 Mich. App. 664,
276 N.W.2d 458 (Mich. Ct. App. 1978) (under MICH. COMP. LAWS ANN. § 450.1825 (1973)).

117. MINN. STAT. § 302A.751 subd. 1(b) (1984) provides, in part:
[The court may grant any equitable relief)

(b) In an action by a shareholder when it is established that:
(1)The directors or the persons having the authority otherwise vested in

the board are deadlocked in the management of the corporate affairs and
the shareholders are unable to break the deadlock;

(2) The directors or those in control of the corporation have acted fraud-
ulently, illegally, or in a manner unfairly prejudicial toward one or more
shareholders in their capacities as shareholders, directors, or officers, or as
employees of a closely-held corporation;

(3) The shareholders of the corporation are so divided in voting power
that, for a period that includes the time when two consecutive regular
meetings were held, they have failed to elect successors to directors whose
terms have expired or would have expired upon the election and qualifica-
tion of their successors.
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in combination with other relief.119 When a buy-out is ordered, the court
is required under subdivision 2120 to determine two items, if the parties
cannot agree thereon: the fair value of the shares, and the terms and
conditions of the sale.1"' Negotiated buy-out provisions, designed for situ-
ations other than shareholder mistreatment, may be good evidence of a
fair price for the shares and fair terms for the purchase. To the extent
that this is the case, the court is required to defer to the negotiated agree-
ment concerning those items. The court, however, is not bound to order
an unreasonable purchase and sale. If the shareholder can show that the
price or terms of the negotiated agreement are unreasonable in the spe-
cific circumstance, the court should determine a fair price and terms. 2,
When the court determines the price, it uses the standards set forth for
valuing appraisal rights.12 3 Installment payments, upon appropriate se-
curity, are authorized, in which case the minority shareholder is immedi-
ately converted into a mere creditor.

The buy-out-on-motion in section 751 does no more than provide a
well-balanced agreement consistent with what a well-advised shareholder
represented by competent counsel would require. It is desirable to pro-
vide an effective method whereby noncontrolling shareholders can, under
certain controlled circumstances, remove their investment from a corpo-
ration. Such a provision does not overprotect the minority nor does it
allow them to receive disproportionate gains since the terms of the buy-
out will in all instances be those agreed upon by the parties or those de-
termined by the court as fair to all.'24

CONSIDERATIONS IN APPLYING SECTION 751

One of the purposes of the 1981 Act' 2
, is to provide more specific guid-

ance for the courts in view of the limited number of appellate court deci-

118. When the control group seeks early termination of litigation, such circumstances
can be 'established' by a motion that contains a conditional admission (for purposes of that
motion only) of the circumstances alleged in the noncontrolling shareholder's complaint.

119. See Evans v. Blesi, 345 N.W.2d 775 (Minn. 1984); Comment, supra note 5.
120. MINN. STAT. § 302A.751 subd. 2 (1984).
121. 1984 Pamphlet, supra note 17, at 237 (Reporter's Notes).
122. See Baylor v. Beverly Book Co., 216 Va. 22, 216 S.E.2d 18 (1975) (right of first

refusal is inapplicable because the petition for relief under the statute does not constitute
an 'offer' to sell). See also Anderson v. Clemens Mobile Homes, Inc., 214 Neb. 283, 286-87,
333 N.W.2d 900, 903-04 (1983) (right to use buy-sell agreement lost by the majority share-
holder's abuse of position).

123. See MINN. STAT. § 302A.473 subd. 7 (1984) ("fair value").
124. Note, supra note 46, at 1044-45. See also Comment, supra note 14, at 1151. The

existence of such relief may increase the willingness of investors to supply venture capital to
small businesses.

125. 1981 Act, supra note 21.
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sions elucidating basic principles of Minnesota corporate law.12 This is
particularly the case for shareholders in a closely-held corporation. New
subdivision 3a of section 751 provides:

Subd. 3a. Considerations in Granting Relief Involving
Closely-held Corporations In determining whether to order equita-
ble relief, dissolution, or a buyout, the court shall take into consideration
the duty which all shareholders in a closely-held corporation owe one an-
other to act in an honest, fair, and reasonable manner in the operation of
the corporation and the reasonable expectations of the shareholders as
they exist at the inception and develop during the course of the share-
holders' relationship with the corporation and with each other.127

The subdivision is unique as a statutory provision, but research discloses
that all cases decided in more than a decade have been consistent with
the concepts embodied in it.1 2 s A statutory statement of the obligations
among such shareholders in the context of section 751 was appropriate in
1983 because the applicable principles were so settled that their legisla-
tive articulation was neither rash nor extreme. In subdivision 3a,", the
legislature provided valuable direction for courts applying section 751130
by making clear the existence of a fiduciary duty among all shareholders
of a closely-held corporation. The 1983 Amendment1 3 1 defines the param-
eters of this duty but leaves its specific scope and requirements to case by
case determination. The statute also makes clear the importance of the
reasonable expectations of the shareholders in applying section 751. The
only prerequisite to the application of subdivision 3a is the existence of a
closely-held corporation. Within the broad parameters of this subdivision,
the exercise of sound judicial discretion remains the key element.

The concepts of fiduciary duty and reasonable expectations are bound
inextricably to each other. All shareholders can be said to have a fiduciary

126. Many provisions of the 1981 Act are unique among corporation laws and are
designed to provide direction concerning the many issues which remain open in Minnesota
law because of the paucity of corporate disputes ruled on by the supreme court. E.g, MINN.

STAT. §§ 302A.243, .305 (1984).
127. MINN. STAT. § 302A.751 subd. 3a (1984). The new subsection does not limit the

growth of general corporate law principles of fiduciary duty in other contexts.
128. The opportunity to avoid these concepts by out-of-state incorporation is thus un-

available. See infra note 140; Francis v. United Jersey Bank, 87 N.J. 15, 27-28, 432 A.2d 814,
820 (1981) (when all shareholders of New York corporation resided in New Jersey and all
business operations were conducted in New Jersey, the court applied New Jersey corporate
law rather than that of the state of incorporation).

129. MINN. STAT. § 302A.751 subd. 3a (1984).
130. One purpose of the amendments was to move Minnesota corporate law into step

with the clear national trend without the delays and happenstance which affect the enuncia-
tion of these principles by the courts.

131. 1983 Amendments, supra note 28.
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duty which includes meeting the reasonable expectations held by other
shareholders. At the same time, all shareholders have reasonable expecta-
tions that the others will meet their fiduciary duty by acting in an honest,
fair, and reasonable manner. So long as both apply, their precise interre-
lationship is of no practical concern.

FIDUCIARY DUTY

In recent years the analogy between a closely-held corporation and a
partnership has become firmly implanted in American corporate law."' In
Westland Capital Corp. v. Lucht Engineering, Inc.,"'3 the Minnesota Su-
preme Court recognized that a closely-held corporation is, in reality, a
"partnership in corporate guise."1 34 The Committee on Close Corpora-
tions agreed:

A close corporation is an incorporated partnership; it is much different
than the standard public corporation. For that reason, the usual stan-
dard of fiduciary duty ought to be strengthened. Instead of having the
duty to perform as reasonable prudent person[s] would, shareholders
should have the same fiduciary duty to each other as partners would,

132. In re Topper, 107 Misc. 2d 25, 32-33, 433 N.Y.S.2d 359, 364-65 (N.Y. Sup. Ct.
1980); Helms v. Duckworth, 249 F.2d 482 (D.C. Cir. 1975). See also F. O'NEAL, supra note I,
§ 1.15; Hetherington & Dooley, supra note 4, at 2; Comment, supra note 19, at 412.

133. 308 N.W.2d 709 (Minn. 1981).
134. Id. at 712. Earlier Minnesota cases also recognized this similarity between the

closely-held corporation and the partnership. Green v. National Advertising & Amusement
Co., 137 Minn. 65, _, 162 N.W. 1056, 1058 (1917); Anderson v. W.J. Dyer & Bro., 94 Minn.
30, 35-36, 101 N.W. 1061, 1062 (1904). See also Ebrahimi v. Westbourne Galleries, Ltd.,
(1973), A.C. 360, [1972] 2 All. E.R. 492, 496; Ripin v. Atlantic Mercantile Co., 205 N.Y. 442,
-, 98 N.E. 855, 856 (1912); Miner v. Belle Isle Ice Co., 93 Mich. 97, -, 53 N.W. 218, 223

(1892). In Kruger v. Gerth, 16 N.Y.2d 802, 806-07, 210 N.E.2d 355, 357, 263 N.Y.S.2d 1, 4
(1965). Judge Fuld's dissenting opinion pointed out:

Each case must, of course, be determined upon its own facts but there is no inher-
ent reason why a court of equity cannot treat the participants in a genuine close
corporation, insofar as their relationship inter se is concerned, as they regard
themselves-as partners or joint venturers. On this analysis, they become not only
entitled to the benefits of the relationship but equally subject to its burdens, in-
cluding the power of a court of equity to dissolve the venture and, in so doing, to
impose terms. Thus, it is my opinion, particularly in view of the increasing trend
to legislative and judicial recognition of the distinctive character of the genuine
close corporation, that the analogy of the relationship between the participants
themselves-wholly apart from that of their corporate creature to the world at
large-to an informal joint venture with the shares of the corporation as its asset
is apposite and useful.

Id. (Fuld, J., dissenting). The New York statutes authorizing dissolution for oppression or a
buy-out embody legislative recognition of this identity. In re Taines, I11 Misc. 2d 559, 564,
444 N.Y.S.2d 540, 543 (N.Y. Sup. Ct. 1981).
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regardless of whether the shareholders happen to be acting as directors,
officers, or shareholders. This is the minimum that can be permitted

135

This general recognition of the identity between partnerships and
closely-held corporations carries with it the extension of partnership stan-
dards to the shareholders of such corporations. Partnership standards can
be extended to all closely-held corporations without a particularized fac-
tual inquiry into the degree of identity because "[tihe circumstances
which justify [such action] exist universally. . . in all. '136 There is essen-
tially no public interest in the internal affairs of closely-held corporations,
so courts are free to adopt principles which best reflect reality and best
protect the interest of those shareholders.13 7 In Donahue v. Rodd Elec-
trotype Co., 13s the leading case, the Massachusetts Supreme Court stated
the rule as follows: "[All] stockholders in the close corporation owe one
another substantially the same fiduciary duty in the operation of the en-
terprise that partners owe one another . . . the 'utmost good faith and
loyalty.' ,19 In the past sixteen years, every court to consider the rela-
tionship among shareholders in a closely-held corporation has adopted
this standard. 140 The Donahue standard is the universally recognized

135. CLOSE CORPS. COMMITTEE REPORT, supra note 5, at 20. See Davidian, supra note 2,
at 32 n.25.

136. Donahue v. Rodd Electrotype Co., 367 Mass. 578, 597, 328 N.E.2d 505, 517 (1975).
But cf. Bessette v. Bessette, 385 Mass. 806, -, 434 N.E.2d 206, 208 (1982) (indicating that
lack of readily available traditional remedies may be a prerequisite for exercise of non-statu-
tory equitable intervention).

137. Leacock, supra note 79, at 560-61.
138. 367 Mass. 578, 328 N.E.2d 505 (1975).
139. Id. at 593, 328 N.E.2d at 515. This is a higher standard than that of mere 'fair

dealing' required of the directors of any corporation. Jessie v. Boynton, 372 Mass. 293, 304,
361 N.E.2d 1267, 1273 (1977). Cf. MINN. STAT. § 302A.251 subd. 1 (1984).

140. Knaebel v. Heiner, 663 P.2d 551, 553 (Alaska 1983) (see Alaska Plastics v. Coppock,
621 P.2d 270, 276 (Alaska 1980)); Tillis v. United Parts, Inc., 395 So. 2d 618, 619 (Fla. Dist.
Ct. App. 1981); 68th St. Apartments, Inc. v. Lauricella, 142 N.J. Super. 546, 560, 362 A.2d
78, 86 (N.J. Super. Ct. Law Div. 1976). Accord Neusteter v. District Court, 675 P.2d 1, 6-7
(Col. 1984); Anderson v. Clemens Mobile Homes, Inc., 214 Neb. 283, 285, 333 N.W.2d 900,
903 (1983); Evans v. Blesi, 345 N.W.2d 775, 779 (Minn. 1984); Estate of Curry v. United
States, 706 F.2d 1424, 1430 (7th Cir. 1983); Masinter v. Webco Co., 262 S.E.2d 433, 438 (W.
Va. 1980); Comolli v. Comolli, 241 Ga. 471, 474-75, 246 S.E.2d 278, 280-81 (1978); Burt v.
Burt Boiler Works, Inc., 360 So. 2d 327, 331-32 (Ala. 1978); Salvadore v. Connor, 87 Mich.
App. 664, 675, 276 N.W.2d 458, 463 (Mich. Ct. App. 1978); Wright v. Bayly Corp., 41 Colo.
App. 313, 315, 587 P.2d 799, 801 (1978); Jackson v. St. Regis Apartments, 565 S.W.2d 178,
182 (Mo. Ct. App. 1978); Nash v. Craigco, Inc., 585 P.2d 775, 776 (Utah 1978); Zidell v.
Zidell, Inc., 277 Or. 423, 431 n.9, 560 P.2d 1091, 1095 n.9 (1977) (see Delaney v. Georgia-
Pacific Corp., 278 Or. 305, 310, 564 P.2d 277, 281(1977)); Schwartz v. Marien, 37 N.Y.2d 487,
491-92, 335 N.E.2d 334, 337-38, 373 N.Y.S.2d 122, 126-27 (1975); Hartung v. Architects Har-
tung/Odle/Burke, Inc., 137 Ind. App. 546, 552, 301 N.E.2d 240, 243 (Ind. Ct. App. 1973);
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common law rule in America.""
Fair treatment is the right of all shareholders; the days of the 'robber

barons' are long over. The 1983 Amendments14 2 were enacted to bring
Minnesota law firmly into line with the clear national trend. Prior Minne-
sota case law, while consistent with this standard, could be construed to
leave open undesirable 'loopholes.1 43 Subdivision 3a of section 75114
clearly imposes the fiduciary duty standard on all shareholders of closely-
held corporations.

Prior to the Minnesota Senate Subcommittee Hearings, the language
which ultimately became subdivision 3a appeared as an amendment to
the second sentence in subdivision 3. This accounts for the parallel struc-
ture in the language of the two sections. At that time, the first clause of
what became subdivision 3a restated the exact holding in Donahue. 45

Bryan v. Brock & Blevins Co., 343 F. Supp. 1062, 1068-69 (N.D. Ga. 1972), aff'd, 490 F.2d
563, 569-70 (5th Cir. 1974); Mims v. Valley Nat'l Bank, 14 Ariz. App. 190, 192-93, 481 P.2d
876, 878-79 (1971); Kirtz v. Grossman, 463 S.W.2d 541, 544-45 (Mo. Ct. App. 1971); Jones v.
H.F. Ahmanson & Co., I Cal. 3d 93, 112, 460 P.2d 464, 474, 81 Cal. Rptr. 592, 602 (1969)
(broader rule since it extends beyond the operations of the corporation to any transaction
"where control is material." Id.). Cf. Clagett v. Hutchison, 583 F.2d 1259, 1264 (4th Cir.
1978) (Donahue correctly distinguished in a case concerning a publicly-held corporation).
See generally Elfin, supra note 4, at 454-59; Hetherington, The Minority's Duty of Loyalty
in Close Corporations, 1972 DUKE L.J. 921, 921-25; Comment, supra note 19, at 420-21; 61
CORNELL L. REV. 986, 997-1001 (1976). Cf. Note, supra note 19, at 1152 (suggesting that in
certain situations, an even higher standard than the Donahue rule may be required to ade-
quately protect minority shareholders).

141. The same principles are applied under English law. Clemens v. Clemens Bros. Ltd.
[1976j 2 All. E.R. 268, 280-82. See Leacock, supra note 79.

142. 1983 Amendments, supra note 28.
143. Fewell v. Tappan, 223 Minn. 483, -, 27 N.W.2d 648, 654 (1947) (facts showed a

specific intention to act as partners). See Murphy v. Country House, Inc., 307 Minn. 344,
-, 240 N.W.2d 507, 512 (1976) (question of fact concerning existence of fiduciary duty);

Green v. National Advertising & Amusement Co., 137 Minn. 65, -, 162 N.W. 1056, 1058
(1917); Anderson v. W.J. Dyer & Bro., 94 Minn. 30, 35-36, 101 N.W. 1061, 1062 (1904). In
Backus v. Finkelstein, 23 F.2d 357, 360 (D. Minn. 1927) the court stated:

The law requires of the majority the utmost good faith in the control and manage-
ment of the corporation as to the minority. It is of the essence of this trust that it
shall be so managed as to produce for each stockholder the best possible return
for his investment.

Officers of a corporation, who through the ownership of a majority of the stock
control its activities, occupy a fiduciary relation to the minority stockholders and
at their peril must act in the strictest good faith in guarding the interests of the
latter.

Id. (emphasis added).
144. MINN. STAT. § 302A.751 subd. 3a (1984).
145. The original version of the amendment provided:

Subd. 3. [Conditions Uf -culoratiun]. In determining whether to order equitable



STATUTORY ELIXIR

Moving the amending language to the new subdivision 3a with minor re-
drafting did not change the substance of the provision. The language was
changed to meet objections to the 'wishy-washy' nature of the term "fidu-
ciary" and to provide a clear statement of the operative standards con-
tained in partnership law.

Traditional statements of the nature of the fiduciary duty existing be-
tween partners fail to define those responsibilities in useful terms. For
example, Judge Cardozo in Meinhard v. Salmon"" used these words to
describe the fiduciary duty: "Not honesty alone, but the punctilio of an
honor the most sensitive, is then the standard of behavior.' 1 47 An exami-
nation of Minnesota partnership cases indicates that the standard of con-
duct was one of the "highest standard of good faith.' " This traditional
Minnesota criteria for judging the fiduciary relationship among partners
is unworkable under the 1981 Act because the statute provides a special
definition of 'good faith.""' That definition refers to the commercial pa-
per standard of good faith-"honesty in fact"-or what is commonly
known as the "pure heart-empty head" test. The meaning, however, of
the term "good faith" as used in partnership and corporate law, both in
Minnesota under prior statutes and in other jurisdictions, is much
broader.5 0 The language that appears in subdivision 3a, "to act in an

relief, dissolution, or a buy-out, the court shall take into consideration the
financial condition of the corporation, but shall not refuse to order equitable re-
lief, dissolution, or a buy-out solely on the ground that the corporation has accu-
mulated or current operation profits. In determining whether to grant relief pur-
suant to subdivision I and the form of relief which is appropriate, the court shall
take into consideration that the shareholders in a closely-held corporation owe one
another substantially the same fiduciary duty in the operation of the corporation
that partners owe to one another and the reasonable expectations of the share-
holders as they exist at the inception and develop during the course of their rela-
tionship with the corporation and with each other.

Id. (original version).
146. 249 N.Y. 458, 164 N.E. 545 (1928).
147. Id. at 464, 164 N.E. at 546 quoted in Justice Frankfurter's famous remark in Secur-

ities & Exch. Comm'n v. Chenery Corp., 318 U.S. 80, 98 (1943). See United States v. Gates,
376 F.2d 65, 77 (10th Cir. 1967).

148. Lipinski v. Lipinski, 227 Minn. 511, 519, 35 N.W.2d 708, 712 (1949); Venier v.
Forbes, 223 Minn. 69, 74, 25 N.W.2d 704, 708 (1946); Prince v. Sonnesyn, 222 Minn. 528,
535, 25 N.W.2d 468, 472 (1946); Kitzman v. Postier & Kruger Co., 204 Minn. 343, 346, 283
N.W. 542, 543 (1939).

149. MINN. STAT. § 302A.011 subd. 13 (1984).
150. See, e.g., Comolli v. Comolli, 241 Ga. 471, 474-75, 246 S.E.2d 278, 280-81 (1978).

Attorneys should exercise care in referring to Minnesota cases arising under prior corpora-
tion statutes or to the general common law of corporations on matters involving the concept
of 'good faith' when the issue arises under the 1981 Act. As used in section 302A.011 subdi-
vision 13, that term does not encompass the same concept which is described when it is used
in any other context, except negotiable instruments law. Compare U.C.C. § 2-103(1) (1978)

6511985]
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honest, fair, and reasonable manner," is intended to specify in a realistic
manner the operative terms which describe the "fiduciary duty" concept
in partnership law. 15 1 The statute mandates the existence of the fiduciary
duty to act in an honest, fair, and reasonable manner. The scope of that
duty-what conduct satisfies the standard-is, and must be, left to judi-
cial determination on a case-by-case basis with reference to the extensive
precedent existing under partnership law and developing under corporate
law and to the facts of the particular case.

The fiduciary duty standard allows the controlling group "a rather
broad latitude in the conduct of corporate affairs."'I5 It is not subject,
however, to such traditional corporate norms as the majority rule princi-
ple or the business judgment rule'53 since management decisions in corpo-
rations subject to the fiduciary duty standard are usually well within the
bounds of judicial understanding.'1 4 The standard requires the majority
to provide a return on investment to the minority.' 5 Both freeze-out ma-
neuvers, 15 which entail the removal of the minority shareholder from of-

with U.C.C. § 1-201(19) (1978). See generally Summers, "Good Faith" in General Contract
Law and the Sales Provisions of the Uniform Commercial Code, 54 VA. L. REV. 195, 196
(1968).

151. In Knaebel v. Heiner, 663 P.2d 551 (Alaska 1983), the court stated: "[t]his fiduci-
ary duty encompasses the obligation to act in good faith, to enter into transactions that are
fair, and to fully disclose material facts." Id. at 553. See Hartung v. Architects Hartung/
Odle/Burke, 157 Ind. App. 546, 552, 301 N.E.2d 240, 243 (Ct. App. 1973) ("fairly, honestly
and openly"); Jones v. H.F. Ahmanson & Co., 1 Cal. 3d 93, 108, 460 P.2d 464, 471, 81 Cal.
Rptr. 592, 599 (1969) ("fair, just and equitable"). Furthermore, breach of the fiduciary duty
does not necessarily involve bad faith. Production Mach. Co. v. Howe, 327 Mass. 372, 375,
99 N.E.2d 32, 34 (1951); Meinhard, 249 N.Y. at 467-68, 164 N.E. at 548.

152. Masinter v. Webco Co., 262 S.E.2d 433, 438 (W. Va. 1980); see also Wilkes v. Spr-
ingside Nursing Home, Inc., 370 Mass. 842, 851, 353 N.E.2d 657, 663 (1976). Unreasonable
conduct, however, is not protected. Smith v. Atlantic Properties, Inc., 12 Mass. App. Ct. 201,
207-08, 422 N.E.2d 798, 802 (App. Ct. 1981).

153. Meiselman v. Meiselman, 309 N.C. 279, 292-93, 307 S.E.2d 551, 559 (1983); In re
Topper, 107 Misc. 2d 25, 28, 433 N.Y.S.2d 359, 362 (Sup. Ct. 1980); Exadaktilos v. Cin-
naminson Realty Co., 167 N.J. Super. 141, 154, 400 A.2d 554, 561 (Super. Ct. Law Div.
1979); Wilkes v. Springside Nursing Home, Inc., 370 Mass. 842, 848, 353 N.E.2d 657, 662
(1976); O'Neal, supra note 14, at 884; H. HENN, HANDBOOK OF CORPORATION LAW § 235 (2d
ed. 1970); Note, supra note 5, at 566.

154. F. O'NEAL, supra note 2, § 9.04. Both the New York Court of Appeals and the
Massachusetts Supreme Judicial Court have rendered decisions which clearly contemplate
that the court will examine the decisions of management in cases involving closely-held cor-
porations. Schwartz v. Marien, 37 N.Y.2d 487, 493, 335 N.E.2d 334, 339, 373 N.Y.S.2d 122,
128 (1975); Wilkes v. Springfield Nursing Home, Inc., 370 Mass. 842, 850, 353 N.E.2d 657,
663 (1976).

155. See, e.g., Gaines v. Long Mfg. Co., 234 N.C. 340, 344-45, 67 S.E.2d 350, 353-54
(1951).

156. See generally F. O'NEAL, supra note 2, §§ 3.01-6.10; Note, Freezing Out Minority
Shareholders, 74 HARv. L. REV. 1630 (1961). See, e.g., Anderson v. Clemens Mobile Homes,
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fice, employment, access to information, participation in management, or
return on investment, and one-sided distributions of corporate assets, 57

are violations of the controlling shareholders' fiduciary duty.
When shareholders are treated in a nonuniform manner by the control-

ling group, the burden is on those in control to demonstrate the fairness
of their conduct by clear and convincing evidence.1 5 In a New York
Court of Appeals case,"' the court held that the fiduciary duty required
the controlling group to show that it was motivated by an independent
significant business purpose of the corporation, sufficient to overcome the
presumption of uniformity, which would be served best by the conduct in
question. Furthermore, the court required a showing that such an objec-
tive could not be accomplished as effectively by other means which did
not involve prejudicial treatment of the minority."' The business purpose
alleged by the controlling group must, of course, be a legitimate one and
not a mere coritrivance to excuse the detrimental conduct.

Inc., 214 Neb. 283, 286-87, 333 N.W.2d 900, 903-04 (1983) (freeze-out); Masinter v. Webco
Co., 262 S.E.2d 433, 441 (W. Va. 1980) (describing two common forms of freeze-outs: loss
of job and salary, and loss of current investment return and voice in management); Wilkes
v. Springside Nursing Home, Inc., 370 Mass. 842, 852, 353 N.E.2d 657, 664 (1976) (freeze-
out); In re Beshar, N.Y.L.J. Feb. 18, 1981, at 6, col. 3 (N.Y. Sup. Ct.) (freeze-out). The
fiduciary duty may require that:

When ... (those in controll terminate the employment of a minority shareholder
they should have to either make a good faith effort to buy the minority's shares at
a fair price or adjust the income distribution mechanism to insure that the minor-
ity still receives an equitable return on investment. This requirement should apply
whether the termination results from economic hardship or from employee incom-
petence. In no event should the minority be locked into the corporation with no
way of receiving an adequate return on investment.

Note, supra note 19, at 1158 (emphasis in original).
157. Tillis v. United Parts, Inc., 395 So. 2d 618, 619-20 (Fla. Dist.Ct. App. 1981) (distri-

bution); Comolli v. Comolli, 241 Ga. 471, 474-75, 246 S.E.2d 278, 280-81 (1978) (distribu-
tion); Donahue, 367 Mass. at 584-85, 328 N.E.2d at 511 (distribution).

158. Knaebel v. Heiner, 663 P.2d 551, 553 (Alaska 1983). But see Anderson v. Clemens
Mobile Homes, Inc., 214 Neb. 283, 288, 333 N.W.2d 900, 904 (1983) (burden described as a
preponderance of the evidence).

159. Schwartz v. Marien, 37 N.Y.2d 487, 335 N.E.2d 334, 373 N.Y.S.2d 122 (1975).
160. Id. at 492, 335 N.E.2d at 338, 373 N.Y.S.2d at 127. Accord Knaebel v. Heiner, 663

P.2d 551 (Alaska 1983). See Jones v. H.F. Ahmanson Co., 1 Cal. 3d 93, 110, 460 P.2d 464,
472-73, 81 Cal. Rptr. 592, 600-01 (1969). A similar approach, raising an inference of unfair-
ness, was suggested earlier by Professor O'Neal. F. O'N.AL, supra note 2, § 9.07. Cf. Wilkes
v. Springside Nursing Home, Inc., 370 Mass. 842, 851, 353 N.E.2d 657, 663 (1976) (citing
Schwartz, but allowing the majority to proceed if it could demonstrate a business purpose
for its action, unless the minority could show that the same legitimate objective could have
been achieved through a less harmful alternative course of action). The Wilkes approach
has been soundly criticized in Note, supra note 19, at 1151.
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REASONABLE EXPECTATIONS

The second clause of subdivision 3a"'6 directs the court to consider the
"reasonable expectations" of the shareholders. A shareholder's reasonable
expectations in the closely-held corporation setting provide the perspec-
tive from which the court can judge whether the acts of the controlling
group have been unfairly prejudicial.' s The reasonable expectations stan-
dard for mistreatment has been applied in all of the recent cases' s3 after
strong endorsement by commentators.'" It is consistent with the fiduci-
ary duty existing among shareholders in the closely-held corporation, and
recognizes the need for special treatment of such entities. The parties'
expectations when forming a closely-held corporation frequently include
understandings which are not articulated in the corporate documents, es-
pecially when they act without legal counsel. These shareholders reasona-
bly expect a greater return from their investment than simply an unreal-
ized appreciation in the value of stock. They also expect stch rights as an
effective voice in management and an opportunity to work for, and re-
ceive compensation from, the enterprise.' s5 Non-economic items fre-
quently form the substance of the shareholder's expectations. Freeze-outs
are breaches of the reasonable expectations of noncontrolling
shareholders.16'

Section 751 is intended to be a powerful and flexible remedial provi-
sion. The direction to consider the shareholder's reasonable expectations
reflects this flexibility. The reasonable expectations standard requires the

161. MINN. STAT. § 302A.751 subd. 3a (1984). It is based on O'Neal, supra note 11, at
886.

162. See Davidian, supra note 2, at 62 (defeat of reasonable expectations as a test of
mistreatment "would not only clarify the degree of abuse necessary to justify judicial inter-
vention, but would also accurately reflect the realities intrinsic in a typical investment in a
closely held corporation." Id.).

163. Gardstein v. Kemp & Beatley, Inc. (N.Y., No. 549, Nov. 29, 1984), - N.Y.2d -,

- N.E.2d -, - N.Y.S.2d - (1984); Meiselman v. Meiselman, 309 N.C. 279, 298-99, 307
S.E.2d 551, 563 (1983); Fox v. 7L Bar Ranch Co., - Mont.... -, 645 P.2d 929, 933
(1982); Masinter v. Webco Co., 262 S.E.2d 433, 442 (W. Va. 1980); Exadaktilos v. Cinnamin-
son Realty Co., 167 N.J. Super. 141, 154-55, 400 A.2d 554, 561 (Super. Ct. Law Div. 1979).
The English rule is the same. Ebrahimi v. Westbourne Galleries Ltd. (1973), A.C. 360,
[1972] 2 All. E.R. 492. One case has even recognized the defeat of reasonable expectations as
an independent ground for equitable relief. See Alaska Plastics, Inc. v. Coppock, 621 P.2d
270 (Alaska 1980).

164. O'Neal, supra note 11, at 885-88; Afterman, Statutory Protection for Oppressed
Minority Shareholders: A Model for Reform, 55 VA. L. REv. 1043, 1063-66 (1969). Profes-
sor O'Neal's article was in large measure responsible for the 1979 statutory reform in New
York. See 1979 N.Y. ST. LEGIs. ANN. 143-44.

165. In re Topper, 107 Misc. 2d 25, 33, 433 N.Y.S.2d 359, 365 (Sup. Ct. 1980).
166. In re Taines, 111 Misc. 2d 559, 565, 444 N.Y.S.2d 540, 544 (Sup. Ct. 1981); Masinter

v. Webco Co., 262 S.E.2d 433, 440-41 (W. Va. 1980).
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court to engage in a three-step analysis: first, determine which expecta-
tions of the complaining noncontrolling shareholder are reasonably held;
second, determine whether those expectations have been frustrated either
by an affirmative breach or by an unlikely prospect of realization; and
third, determine whether the complaining noncontrolling shareholder
caused the frustration of his own expectations.1 7 This analysis will be
considered by the court to determine whether to intervene and, if so,
what form of relief to provide.""

Reasonable expectations are the grist of contract law and a long famil-
iar concept to the courts.1 9 Contract law principles will be applicable by
analogy to assist in determining reasonable expectations in a given case.

Reasonable expectations are those determined under the objective the-
ory of contract, not mere subjective hopes held by one shareholder. The
concept is to enforce the parties' business 'deal'-just as in any contract
case. In Meiselman v. Meiselman,170 the leading case, the court stated:

The interests and views of the other participants must be considered in
determining "reasonable expectations." The key is "reasonable". In or-
der for plaintiff's expectations to be reasonable, they must be known to
or assumed by the other shareholders and concurred in by them. Pri-
vately held expectations which are not made known to the other partici-
pants are not "reasonable." Only expectations embodied in understand-
ings, express or implied, among the participants should be recognized by
the court .... 171

The court must determine the actual bargain from the corporate docu-
ments,1 7 2 oral negotiations,'"7 and conduct of the parties.1 7 4 While written
documents should be honored to the extent they specifically state the

167. Meiselman v. Meiselman, 309 N.C. 279, 300-01, 307 S.E.2d 551, 564 (1983). See also
Hillman, supra note 14.

168. The substantiality of the frustrated expectation or expectations will be a relevant
matter in these determinations. Meiselman v. Meiselman, 309 N.C. 279, 299, 307 S.E.2d 551,
563 (1983); Capital Toyota, Inc. v. Gervin, 381 So. 2d 1038, 1039 (Miss. 1980).

169. See generally A. CORsIN, THE LAW OF CONTRACTS 2 (1963); J. MURRAY, JR., MURRAY

ON CONTRACTS 3 (2d. Rev. Ed. 1974).
170. 309 N.C. 279, 307 S.E.2d 551 (1983).
171. Id. at 298, 307 S.E.2d at 563 (emphasis in original).
172. See, e.g., id. ("In a close corporation, the corporation's charter and bylaws

never reflect the full business bargain of the participants." Id.).
173. E.g., Masinter v. Webco Co., 262 S.E.2d 433, 436 (W. Va. 1980); In re Topper, 107

Misc. 2d 25, 27, 433 N.Y.S. 359, 362 (Sup. Ct. 1980); Wilkes v. Springside Nursing Home,
Inc., 370 Mass. 842, 844-45, 353 N.E.2d 657, 659-60 (1976).

174. In re Topper, 107 Misc. 2d 25, 27, 433 N.Y.S.2d 359, 362 (Sup. Ct. 1980); Exadak-
tilos v. Cinnaminson Realty Co., 167 N.J. Super. 141, 155, 400 A.2d 554, 561 (Super. Ct. Law
Div. 1979). The burden of proof is on the complaining shareholder.
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terms of the deal,'17 frequently "[tihe parties full understanding may not
even be in writing but may have to be construed from their actions 1 76

and oral understandings in conjunction with those writings. 7 7 The objec-
tive basis for an expectation can be supplied by: express agreement
among the participants, tacit agreement-when one participant expresses
(orally or by conduct) an understanding which is not promptly and spe-
cifically disputed by the others, and inherent expectations-those of a
reasonable shareholder in the position of the complainant178 which are
not promptly and specifically disputed by the others or clearly inapplica-
ble in the circumstances. Notwithstanding that certain expectations are
common to all noncontrolling shareholders, the reasonable expectations
of a particular shareholder will vary depending on the circumstances and
the nature of the corporation; it is the "bargain of the participants"'17

which is to be protected. Those expectations are not limited to traditional
shareholder rights such as notice, information, voting, and dividends. 180

For example, when a minority shareholder is removed from employment
with a closely-held corporation, the amounts previously received as 'sal-
ary' may represent, in large part, an expected return on his investment in
the venture.'

175. But cf. O'Donnel v. Marine Repair Servs., Inc., 530 F. Supp. 1199, 1208 (S.D.N.Y.
1982) (applying New York law, the court enforced the actual expectancy of 50-50 treatment
notwithstanding that the noncontrolling shareholder's formal stock ownership was only
35%).

176. In re Topper, 107 Misc. 2d 25, 33, 433 N.Y.S.2d 359, 365 (Sup. Ct. 1980).
177. In In re Topper, 107 Misc. 2d 25, 433 N.Y.S.2d 359 (Sup. Ct. 1980), the court found

that the parties' total actual agreement consisted of three written shareholder agreements
(none of which specifically covered the expectations in question), oral statements, and ac-
tions. Because courts specifically recognize that "[elven when the participants formalize
their bargain in a written shareholders' agreement, their participation in the business is
often grounded on assumptions that are not mentioned," Meiselman, 309 N.C. at 298-99,
307 S.E.2d at 562-63, strict application of the parole evidence rule of contract law is inap-
propriate absent a very specific document dealing with the precise issue in question entered
into between parties who were all represented by counsel.

178. Exadaktilos v. Cinnaminson Realty Co., 167 N.J. Super. 141, 156, 400 A.2d 554, 562
(Super. Ct. Law Div. 1979) (setting forth a hypothetical set of expectations that will be held
in common by all minority shareholders in a closely-held corporation). See Meiselman, 309
N.C. at 301-02, 307 S.E.2d at 558, 564-65; Masinter v. Webco Co., 262 S.E.2d 433, 441 (W.
Va. 1980) (describing two common sets of expectations). See also RESTATEMENT (SECOND) OF

CONTRACTS ch. 9 §§ 226-30 (1980) (The Meaning of Agreements).
179. In re Topper, 107 Misc. 2d 25, 33, 433 N.Y.S.2d 359, 365 (Sup. Ct. 1980).
180. E.g., Meiselman, 309 N.C. at 302-03, 307 S.E.2d at 565.
181. If so, failure to meet that expectation by payment of salary or dividends is a breach.

One commentator reads the cases cited in this Article to support a court in holding that:
IWihen all stockholders are employed and one dies, the others are obligated to
acquire or redeem the holdings of the deceased stockholder. This solution is simi-
lar to the one which would obtain if the organization had been a partnership. It is
not unreasonable to assume that the decedent expected that his successors would
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Primary emphasis frequently will be on the expectations generated by
the original business bargain, but the court will need to examine the
whole history of the shareholders' relationship. It is necessary to take into
consideration that expectations change and new expectations develop
over the course of the participant's cooperative efforts in operating the
business.""2 The everchanging factual context will affect the reasonable
expectations of all the shareholders. Minority shareholders frequently are
the survivors of the original founders of the business; their expectations
will inevitably arise long after the original bargain and following substan-
tial changes in circumstances. Each shareholder, even a passive investor,
has some reasonable expectation of receiving a return on his capital.' s An
examination of the assumptions and expectations of the parties will allow
the court to determine when, and in what form, that return should be
made. Genuine expectations, understood by the parties, must be
protected.

Frustration of reasonably-held expectations can be shown by conduct
of the controlling group directly contrary to the shareholder's deal, or by
conduct, including inaction, that makes it unlikely that the deal will be
realized in the future.'" A substantial frustration of only a portion of the
expectations should be dealt with by adjusting proportionally the relief
granted to the complaining shareholder.""8 If the complaining shareholder
has himself caused the frustration of his reasonable expectations, the
court may deny relief altogether or limit the remedy accordingly."" When
the cause is beyond the control of the shareholder, however, such as phys-
ical inability, relief should be available. The exercise of sound judicial dis-
cretion is essential when balancing the effect of wrongdoing by the minor-

receive something of tangible value when they acquired his shares.
Blackmar, supra note 11, at 260.

182. Meiselman, 309 N.C. at 299, 307 S.E.2d at 563 (the court should examine the entire
history of the participants' relationship); O'Donnel v. Marine Repair Servs., Inc., 530 F.
Supp. 1199, 1207-08 (S.D.N.Y. 1982). O'Neal, supra note 14, at 888. See also Hillman, supra
note 14, at 77.

183. No shareholder has the intention of making a virtually permanent 'gift' of his in-
vestment to those holding the controlling interests (unless very special circumstances are
present). All shareholders expect to receive a return on their investment proportional to
their holdings. See Hillman, supra note 14, at 79 n.248; Note, supra note 1, at 1020.

184. See Hillman, supra note 14, at 79 n.248; Note, supra note 1, at 1018.
185. The discretionary nature of the equitable remedy and the cost to the complaining

shareholder of bringing an action will eliminate insubstantial claims. The truly frivolous
actions will result in an award of attorneys' fees to the defendants. See MINN. STAT. §
302A.751 subd. 4 (1984).

186. Exadaktilos v. Cinnaminson Realty Co., Inc., 167 N.J. Super. 141, 156, 400 A.2d
554, 561-62 (Super. Ct. Law Div. 1979); Capital Toyota, Inc., v. Gervin, 381 So. 2d 1038,
1039 (Miss. 1980). But see In re Topper, 107 Misc. 2d 25, 28, 433 N.Y.S.2d 359, 362 (Sup.
Ct. 1980) (dicta implying that cause is irrelevant).
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ity shareholder, which may be minor or, in fact, irrelevant to the
controlling group's choice of conduct, on the issues of whether to act and
the form of relief, if any, to grant.

PLANNING

The minority shareholder protections embodied in section 751 are
designed in large measure for those situations in which there has been no
planning at all or in which there was a plan that has been overridden by
unforeseen circumstances. 1 7 The legislators recognized that lawyers are
involved in the creation of less than half of the 7,000-odd new Minnesota
corporations formed each year, and that even when lawyers are in-
volved,' 88  agreements that contain extensive planning for intra-
shareholder relations are an exception to the rule. Thus, an effective, self-
executing remedy was necessary.

Good planning, however, can achieve as much certainty in the closely-
held corporation situation as is possible in the law generally.' 89 The
shareholders can define their exact expectations under various foreseeable
circumstances and specifically delineate their corporate relationship to
one another. They can set their own parameters for honest, fair, and rea-
sonable conduct in such circumstances. Able corporate counselors will
lead their clients to full discussion of these issues and embody the parties'
choices in tailor-made corporate governance documents, shareholder vot-
ing or control agreements, buy-sell agreements, employment agreements,
and other appropriate documents. The more extensive and precise the
planning, the more certain the result when their agreement is applied to
the actual circumstances that exist when judicial intervention is sought.' 90

CONCLUSION

The concepts embodied in section 751 are not radical nor unusual; how-
ever, a truly effective statutory remedy is. The Minnesota legislature in-

187. See generally, F. O'NEA, supra note 2, at ch. 2 for a description of the circum-
stances which induce mistreatment of noncontrolling shareholders.

188. Although there are attorneys who fail to see the need for such planning and to alert
their clients, it is more frequently the warm glow of cooperative effort and the desire to put
money into product in lieu of lawyers' fees, that combine to cause the founders to 'never get
around to' proper planning of their own relationships. See supra notes 44-48 and accompa-
nying text.

189. See, e.g., RESTATEMENT (SEcoND) OF CONTRACTS § 204 (1980) authorizing the court
to supply a "term reasonable in the circumstances" when a contract fails to deal with the
circumstance that' actually occurs. Id.

190. Even when the unforeseen occurs, the 'deal' spelled out in the parties' various
agreements will provide guidelines for the court's analysis.
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tended the remedy to be that unique when it codified the universal trend
in the American common law of corporations. Under the new Act, good
faith and fair and reasonable treatment of shareholders is the standard
internally, while the 'morals of the marketplace' and ordinary business
ethics are the only limitations on the controlling group's actions
externally.

The concepts of 'unfairly prejudicial' action, 'fiduciary duty,' and 'rea-
sonable expectations' are present in the law of several major commercial
states. For example, in New Jersey, by a combination of statute and judi-
cial precedent, corporations have operated under legal principles identical
to those in section 751 since 1979, and businesses are still incorporating in
that state at the rate of over 22,000 a year. In 1984, it is proper, in the
closely-held corporation, to require that the participants act honestly,
fairly, and reasonably toward each other, and respect their shared expec-
tations. The law should not encourage conduct by businessmen or anyone
else that is below these standards. The statute protects those who need
protection; others can plan around its provisions by their mutual
agreement.

The statute establishes public policy. It recognizes the rights of a non-
controlling shareholder in the closely-held corporation. It does not, as it
could not, provide a precise solution for every conceivable fact situa-
tion.9 ' That task is properly left to the sound discretion of the
judiciary." 2

191. The 1983 Amendments, supra note 28, do not, fix the scope of the shareholder's
fiduciary duty, which ought to vary with the facts concerning the particular enterprise, and
they do not protect the mere subjective hopes of a shareholder, not shared (expressly or by
implication) with the others.

192. The words of Professor Leacock, referring to Donahue, are apropos:
The decision has been viewed with some apparent trepidation because it does not
answer [all] the questions that can arise from taking this juridical step .... This
is, however, predictable because new ideas usually have an initial apprehensive
impact. The completed picture often requires years of judicial and academic de-
velopment to take its final shape.

Leacock, supra note 79, at 558 n.3.
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