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I. INTRODUCTION

On April 5, 1984, Governor Joe Frank Harris signed a bill adopting a
version of the Uniform Partnership Act as the partnership law in Geor-
gia.' The new Act will completely supersede the current partnership law

t Copyright 0 1984 by Larry E. Ribstein. This Article draws to a large extent from the
REVISED REPORT OF JOINT COMMITTEE ON THE UNIFORM PARTNERSHIP ACT that was prepared

by the JOINT COMMITTEE ON THE UNIFORM PARTNERSHIP AcT OF THE REAL PROPERTY AND

CORPORATE & BANKING LAW SECTIONS OF THE STATE BAR OF GEORGIA discussed infra note 11.
The author, who was the Reporter to the Joint Committee, would like to thank the Joint

Committee for permission to draw from this Report. The principal differences between this
Article and the Report are that this Article has been organized according to the issues dealt
with in the new Act and that the Article focusses more closely on the new Act. For a section-

by-section analysis of the Act that clearly separates the discussions of prior Georgia law, the
new Act, and the official version of the Uniform Partnership Act, the reader is referred to

the Report. Additional commentary in this Article represents the opinions of the author
which are not necessarily shared by the other members of the Joint Committee. Sections

If(A) and II(B), infra, draw from The Uniform Partnership Act as Adopted in Georgia,

forthcoming in the Georgia State Bar Journal.
* Professor of Law, Walter F. George School of Law, Mercer University. Johns Hopkins

University (B.A., 1968); University of Chicago (J.D., 1972).
1. 1984 Ga. Laws 1439. This law will henceforth be referred to as 'the new Act,' and its

provisions will be cited according to their section numbers in O.C.G.A. tit. 14, ch. 8 (Michie
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set forth in title 14, chapter 8 of the Official Code of Georgia Annotated,'
effective April 1, 1985. The purpose of this Article is to describe the more
significant provisions of the new law and how they compare with both
prior Georgia law and the official version of the Uniform Partnership Act.

II. PRELIMINARY DISCUSSION

A. The Need for a New Partnership Act

As was noted over thirty years ago by Professor Charles E. Nadler,3 the
prior Georgia law of partnership was, in several respects, sadly in need of
revision. First, the prior law was out of step with national law. The prior
Code provisions were descended directly from provisions enacted in
1863. 4 The new Act is based substantially on the Uniform Partnership
Act, which was approved initially by the National Conference on Uniform
State Laws in 19141 and which has been adopted in all but one of the
other forty-nine states (the exception being the civil-law jurisdiction of
Louisiana). Thus, a national law of partnership that had developed in
virtually every jurisdiction was unavailable to offer guidance and predict-
ability to Georgia lawyers.

Second, the prior Georgia law was so unclear that it offered virtually no
guidance in its own right in several important areas. In many areas there
were no cases or Code provisions on point. When there was guiding au-
thority, the case law often contradicted the applicable Code provisions.
This inconsistency and the paucity of legal authority in the common law
of partnership were the primary reasons for drafting the Uniform Part-
nership Act.7

These problems concerning the prior Georgia law of partnership ren-
dered the partnership form of business unnecessarily costly and cumber-

Supp. 1984). The new Act is reproduced as Appendix A to this Article at page 524. The
version of the Uniform Partnership Act adopted by the Conference of Commissioners of
Uniform State Laws is referred to as the 'official version' and cited according to the sections
that appear in UNIFORM PARTNERSHIP AcT, 6 U.L.A. (Master ed., 1969). The official version
is reproduced as Appendix B at page 547.

2. The current statutory provisions dealing with general partnership in Georgia are
henceforth sometimes referred to as 'the prior Code' or prior Official Code of Georgia
Annotated.

3. See Nadler, The Uniform Partnership Act-Does Georgia Need to Improve Its Part-
nership Law? 16 GA. B.J. 52 (1953).

4. GA. CODE § 1891 et seq (1863).
5. See COMMISSIONERS' PREFATORY NOTE, 6 U.L.A. 5, 7 (1969).
6. See 6 U.L.A. 1 (Supp. 1984).
7. See COMMISSIONERS' PREFATORY NOT, 6 U.L.A. 5, 7 (1969); Lewis, The Desirability of

Expressing the Law of Partnership in Statutory Form, 60 U. PA. L. REv. 93 (1911).
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some. This consequence was unfortunate because of the potential useful-
ness of this business form. In the first place, partnership offers an escape
from the double taxation of corporate income and an opportunity to shel-
ter individual income with business deductions. Second, the general part-
nership form is better suited to the needs of closely-held businesses than
the corporate form because it offers features that are favored by the own-
ers of such businesses. These features are informality, coequal manage-
ment power, limited transferability of interests, and easy dissolution. Par-
ties who desire these characteristics often find it easier to form a
partnership than to incorporate and draft agreements that achieve these
results within the corporate form." Finally, the limited partnership, which
is controlled to some extent by the Uniform Partnership Act,9 offers the
tax advantages of partnership together with corporate-type limited
liability.

B. History of the Georgia Uniform Partnership Act

In order to remedy the inadequacies in existing law, the Corporate and
Banking Law and Real Property Law Sections of the State Bar of Georgia
formed a Joint Committee in 1981 to study the adoption of the Uniform
Partnership Act in Georgia. The Joint Committee and its Reporter 0 pre-
pared a Report comparing the Uniform Partnership Act to existing Geor-
gia law, proposing a Georgia version of the Uniform Partnership Act, and
comparing the official and proposed Georgia versions of the Act. This Re-
port and the proposed Act reflected input and suggestions not only by the
members of the Joint Committee, but also by numerous other members of
the Georgia Bar who regularly deal with partnership law. The Report and
the proposed Georgia Uniform Partnership Act were submitted to the
Board of Governors of the Georgia Bar, who endorsed the proposed Act
prior to its submission to the legislature."

C. General Drafting Considerations

1. The Partnership Law as a Standard Form Agreement

One of the principal functions of the statutory law of business associa-

8. See generally Fessler, The Fate of Closely Held Business Associations: The Debat-
able Wisdom of "Incorporation," 13 U.C.D. L. REv. 473 (1980).

9. See infra text accompanying notes 32-35.
10. The Joint Committee consisted of Co-Chairmen James L. Smith III and Tim Car-

ssow, and Members Bernard L. Greer, Jr., Robert P. Bryant, Russell S. Grove, Jr., and
Michael H. Pope. The Reporter was Larry E. Ribstein.

11. The original version of the Report was succeeded by the REvIsED REPORT OF JoNrr
COMMITFEE ON THE UNIFORM PARTNERSHIP AcT (1984), which reflected the changes made by
the General Assembly in the Act as initially proposed by the Joint Committee.
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tions is to provide the parties to business associations with a kind of stan-
dard form agreement governing their relationships. If the statute ade-
quately performs this function, it will be economically efficient in at least
three respects. First, the parties may simply agree to be governed by the
statute, thereby saving the costs of negotiating and drafting a 'custom-
made' agreement. Second, a properly-drafted statute clearly informs the
parties of their rights and thus reduces the need to resort to costly litiga-
tion. Finally, when the parties have entered into a business relationship
without thinking through the legal consequences, a properly-drafted stat-
ute gives the parties what they would have arrived at through negotiation.
This yields economically efficient results by 'mimicking' the free market. 2

In order to serve as an efficient standard form contract, the partnership
statute must meet two criteria. First, to reduce the need to resort to liti-
gation, the statute must be clearly drafted. Second, to reduce the neces-
sity for customized agreements and to effectively 'mimic' the market
when parties have not considered the legal consequences of their relation-
ship, the statute must yield results that would have been bargained for by
most parties who will be governed by the statute. The drafting of the
Uniform Partnership Act was guided by the goals of the owners of very
closely-held businesses because such owners frequently choose the general
partnership form and because they are less likely than the owners of
larger businesses to enter into customized agreements governing their re-
lationships. The owners of very closely-held businesses probably would
expect such features provided for in the new Act as co-equal management
power1" and liquidation of the business upon departure of a partner un-
less there is an agreed term that has not yet expired.14

2. Providing for Drafting Flexibility

It is inherent in the idea of the partnership statute as a standard form
contract that, to a large extent, the parties to the partnership should be
able to customize their agreement by drafting around the provisions of
the Act. Most of the provisions of the new Act, in fact, may be varied by
contrary agreement. The new Act goes further than the official version of
the Uniform Partnership Act in this respect by explicitly providing for
more drafting flexibility in connection with such issues as assignability of
partnership interests,1 ' causes of dissolution,e consequences of dissolu-

12. For a clear description of this kind of analysis, see Polinsky, Economic Analysis as a
Potentially Defective Product: A Buyer's Guide to Posner's Economic Analysis of Law, 87
HARV. L. REv. 1655, 1659-65 (1974).

13. See app. A, infra p. 524, § 14-8-18(5).
14. See id. }§ 14-8-31(a)(2), -38.
15. See id. § 14-8-27(a).
16. See id. §§ 14-8-31(a)(5), -31(a)(7), -31(b).
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tion for partners,1" and remedies among the partners.18
Several provisions, however, may not be varied by agreement among

the partners. Many of these provisions affect nonconsenting third party
creditors. These provisions include those dealing with the existence of
partnership,1' the determination of what property is owned by the part-
nership,20 agency powers of partners,21 and the liability of partners."
Some of these provisions, including those concerning fiduciary duties
among the partners" and the partners' power to dissolve the firm at any
time, affect only the partners.24 These matters are so basic to the partner-
ship relationship that any other arrangement would cause great hardship
to the partners and would be contrary to their expectations, regardless of
what might have been provided in the agreement.2

3. Uniformity

As discussed above," one of the problems of prior Georgia law was that
it denied Georgia businesses the benefits of the developing national law
under the Uniform Partnership Act. In order to make this national law
available in Georgia, the new Act adheres to the official version of the
Uniform Partnership Act to a very large extent. In some cases, however,
the official version has been modified when the benefits of uniformity are
outweighed by other considerations. Variations on the official version will
be noted below, when relevant. In general, the official version has been
modified in situations in which the partners have been given greater
drafting flexibility in the new Act than under the official version,27 in
which the new Act has incorporated a particularly clear and sound rule
followed under prior Georgia law,28 and in which the official version itself
was unclear.29

17. See id. § 14-8-38.
18. See id. § 14-8-22.
19. See id. §§ 14-8-6, -7, -16.
20. See id. § 14-8-8.
21. See id. § 14-8-9.
22. See id. 88 14-8-15, -36.
23. See id. §§ 14-8-19 to -22.
24. See id. § 14-8-31(a)(2).
25. For a further discussion of whether the partners' power to dissolve should be subject

to contrary agreement, see infra text accompanying notes 252-59.
26. See supra text accompanying notes 4-6.
27. See supra text accompanying notes 15-18.
28. For an example of such a variation, see infra text accompanying notes 269-71.
29. For an example of such a variation, see infra text following note 281.
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4. Predictability

Predictability of the law must be balanced against the need to achieve
justice in the light of particular facts. In situations in which the parties
plan their actions on the basis of the applicable law, predictability will
often emerge as the primary consideration. Thus, the new Act differs
from the official version in some respects so as to enhance the predictabil-
ity of the law when the parties have a particular need to know for plan-
ning purposes what result the law will yield. For example, the Georgia
version permits third parties who extend credit to the partnership to rely
on the record title of partnership property.30 The new Act also provides
for an optional statement of partnership that third parties may rely on
for such facts as the scope of partners' authority, what property is owned
by the partnership, and the identity of the partners.3'

D. Application of the New Act to Limited Partnerships

It is important to note that the new Act applies not only to general
partnerships but also, to some extent, to limited partnerships. 32 Pursuant
to the Uniform Limited Partnership Act, a general partner in a limited
partnership has many of the same rights and powers as does a general
partner in a general partnership. ss Also, pursuant to new Official Code of
Georgia Annotated subsection 14-8-6(b),34 the new Act applies to limited
partnerships except insofar as the limited partnership Act is inconsistent.
Thus, for example, the causes of dissolution specified in the new Act will
apply to limited partnerships except that, pursuant to the limited part-
nership Act, a general partner's retirement or insanity does not cause dis-
solution if the partnership agreement provides otherwise or the members
(including the limited partners) consent to continuation. 5

E. Effect of the New Law

Georgia's new partnership law will take effect April 1, 1985.3s An initial
question about the new law concerns the extent to which it will affect

30. See app. A, infra p. 524, § 14-8-8(d).
31. See id. § 14-8-10A.
32. The new Act, however, does not apply to other types of business associations. See id.

§ 14-8-6(b).
33. See O.C.G.A. § 14-9-70 (Michie 1982). Thus, except to the extent limited by the

forgoing Code section, a general partner in a limited partnership has the same power to bind
the partnership as does a general partner in a general partnership. See Tara Apartments,
Ltd. v. Citizens & Southern Nat'l Bank, 149 Ga. App. 577, 254 S.E.2d 897 (1979).

34. See app. A, infra p. 524, § 14-8-6(b).
35. See O.C.G.A. § 14-9-90 (Michie 1982).
36. See 1984 Ga. Laws 1439, 1464 § 2.
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partnerships formed and transactions entered into prior to that date.
This question is governed by new Official Code of Georgia Annotated sub-
section 14-8-4(e).37 Pursuant to this new section, a partnership agreement
entered into prior to April 1, 1985, will remain effective after that date
even if it is inconsistent with the new law (for example, by providing for
continuation of the partnership contrary to Official Code of Georgia An-
notated section 14-8-31).38 Similarly, a conveyance of partnership prop-
erty prior to April 1, 1985 that was effective under prior Georgia law will
remain effective after that date.39 The dissolution after April 1, 1985 of an
informal partnership (when there is no express agreement between the
partners), however, will be governed by the new law even if the partner-
ship was formed prior to the effective date of the new Act.' 0 Similarly, a
transaction, such as a conveyance of property, that occurs after the effec-
tive date and that is not governed by a pre-effective agreement will be
governed by the new Act regardless of when the partnership was formed.

The parties to an informal partnership that was formed prior to the
effective date of the new Act may avoid the effect of any changes made by
the new law by entering into an agreement before April 1, 1985 pursuant
to prior Georgia law. Also, many of the provisions of the new Act, like
those of prior Georgia law, are subject to contrary agreement and, there-
fore, may be avoided by entering into an agreement even after the effec-
tive date.

III. EXISTENCE OF PARTNERSHIP

A. Introduction

Although partnerships are often formed by means of a written partner-
ship agreement, a partnership can be an informal relationship-so infor-
mal, in fact, that the 'partners' may have to be informed of their status
by a court. Judicial determinations of partnership occur most often at the
request of a third party creditor who is seeking a deep pocket, or of a
partner who wishes to share in partnership property. In general, a part-
nership involves sharing ownership of a business. A sole proprietorship
run by a hired general manager or an extension of credit coupled with an
agreement protecting the creditor may involve the requisite co-ownership.
What, then, are the necessary and sufficient elements of partnership?

37. See app. A, infra p. 524, § 14-8-4(e).
38. See id. § 14-8-31. For a discussion of mandatory dissolution under new O.C.G.A. §

14-8-31 (Michie Supp. 1984), see infra notes 279-95 and accompanying text.
39. See app. A, infra p. 524, § 14-8-4(e).
40. The treatment of general partnerships in this regard therefore differs from the treat-

ment of limited partnerships. See O.C.G.A. § 14-9-5(b) (Michie 1982).
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B. Prior Georgia Law

The relevant prior Code provisions .were Official Code of Georgia Anno-
tated sections 14-8-2041 and 14-8-21. 42 Section 14-8-20 permitted a part-
nership to arise informally "from a joint ownership, use, and enjoyment
of the profits of undivided property.' 4 This section, however, did not set
forth any rules for determining when there was such 'joint ownership, use,
and enjoyment.' Slightly more guidance was provided by section 14-8-21.
The first sentence of this section stated that, "as to third persons," a
partnership was created by "a joint interest in the partnership property
or in the profits and losses of the business." The second sentence stated
that, "as to third persons," a partnership was not created by a "common
interest in profits alone.' 4

The Georgia case law added considerable gloss to the above provisions.
In the first place, although the Code provisions themselves did not explic-
itly require operation of a business as a prerequisite of partnership, it has
been held that operation of a business is essential.

Second, while the requirements of section 14-8-21 appeared only to ap-
ply to partnership determinations "as to third persons," it is not at all
clear from the case law that there was any distinction between the deter-
mination in suits by creditors and other third parties and that in suits
wholly among the partners. Several courts have applied the "third per-
sons" test in cases between the partners. 47 This application is consistent
with the history of section 14-8-21. The early English common law rule,
expressed in Waugh v. Carver,4s was that profit-sharing alone would jus-
tify a finding of partnership against third persons even if it would not do
so in a case among the partners. The rationale of Waugh was that the
right to profits carries with it a responsibility to creditors. 4" A leading
early Georgia case, Buckner v. Lee,50 followed the approach of Waugh in

41. Id. § 14-8-20 provided: "A partnership may be created either by written or parol
contract, or it may arise from a joint ownership, use, and enjoyment of the profits of undi-
vided property, real or personal." Id.

42. Id. § 14-8-21 provided: "A joint interest in the partnership property or in the prof-
its and losses of the business shall constitute a partnership as to third persons. A common
interest in profits alone shall not constitute a partnership as to third persons." Id.

43. Id. § 14-8-20.
44. Id. § 14-8-21.
45. Id.
46. See Borum v. Deese, 196 Ga. 292, 26 S.E.2d 538 (1943).
47. See Camp v. Montgomery, 75 Ga. 795 (1885); McCowen v. Aldred, 85 Ga. App. 373,

69 S.E.2d 660 (1952); Gnann v. Cameron, 29 Ga. App. 608, 116 S.E. 338 (1923). See also the
discussion of McCowen in Nadler, supra note 3, at 55.

48. 126 Eng. Rep. 525 (1793).
49. Id. at 531.
50. 8 Ga. 285 (1850).
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holding that profit-sharing alone was sufficient to constitute partnership
in respect to third parties.

Ten years after Buckner was decided, the rule of Waugh was overruled,
or at least limited, in England by Cox v. Hickman." Three years after
Cox, in 1863, the original Code provisions dealing with partnership, in-
cluding the first predecessor of section 14-8-21, were enacted.58 That sec-
tion appeared to make it more difficult to establish partnership against
third parties than to do so in an action among the partners because, by a
negative pregnant interpretation, the restrictions of the section did not
apply in inter-partner actions. In light of the forgoing history, however,
the provisions could be interpreted as merely reversing the Waugh-Buck-
ner rule that a partnership more readily exists against third parties.5 3

Assuming that Code section 14-8-21 was held to apply in a particular
case, there remained the question of when a partnership would be
deemed to exist under that section. The section may be paraphrased as
saying that there was no partnership unless the partners either jointly
owned the property of the business or had a joint interest in the profits
and losses of the business. In some cases, courts have followed this literal
interpretation and have refused to find a partnership when the partners
shared profits,54 but either did not jointly own the business property or
did not share losses as well as profits.55 Some courts, however, have held
that a partnership may exist even against third persons when the 'part-
ners' neither jointly owned the property nor shared losses." It is notewor-
thy that, in the cases in which partnership was denied, the parties' profit-
sharing was consistent with a nonpartnership arrangement (specifically,
employer-employee 7 and landlord-tenant'g), so that the absence of evi-

51. 11 Eng. Rep. 431 (1860).
52. See supra note 4.
53. It has also been said by some courts that the Code provision declared existing law.

See Callaway v. Waxelbaum Co., 128 Ga. 508, 57 S.E. 762 (1907); Brandon & Dreyer v.
Conner, 117 Ga. 759, 45 S.E. 371 (1903); Camp v. Montgomery, 75 Ga. 795 (1885); Sankey &
Shorter v. Columbus Iron Works, 44 Ga. 228 (1871).

54. Courts have held that the partners must share "profits as profits," meaning that they
must receive payments that are wholly contingent on the amount of profits, rather than
fixed amounts paid out of net receipts. See Powell v. Moore, Marsh & Co., 79 Ga. 524, 4 S.E.
383 (1887); Huguley v. Morris & Tumlin, 65 Ga. 667 (1880); Buckner v. Lee, 8 Ga. 285
(1850).

55. See Dawson Nat'l Bank v. Ward & Gurr, 120 Ga. 861, 48 S.E. 313 (1904); Elliott v.
Floyd, 85 Ga. App. 416, 69 S.E.2d 620 (1952); Falk v. LaGrange Cigar Co., 15 Ga. App. 564,
84 S.E. 93 (1915); Hall & Ham v. Stone, 11 Ga. App. 269, 75 S.E. 140 (1912).

56. See Callaway v. Waxelbaum Co., 128 Ga. App. 508, 57 S.E. 763 (1907); Powell v.
Moore, Marsh & Co., 79 Ga. 524, 4 S.E. 383 (1887).

57. See Dawson Nat'l Bank v. Ward & Gurr, 120 Ga. 861, 48 S.E. 313 (1904); Elliott v.
Floyd, 85 Ga. App. 416, 69 S.E.2d 620 (1952); Falk v. LaGrange Cigar Co., 15 Ga. App. 564,
84 S.E. 93 (1915).

58. See Hall & Ham v. Stone, 11 Ga. App. 269, 75 S.E. 140 (1912).
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dence showing loss-sharing or joint ownership tilted the scale against
partnership.

The cases holding in favor of partnership on the basis of profit-sharing
in the absence of evidence of joint ownership of property or of loss-shar-
ing may be reconciled with the language of section 14-8-21. That provi-
sion did not state that profit-sharing alone would not constitute a part-
nership, but only that a "common interest in profits alone shall not
constitute a partnership."' '6 In Sankey & Shorter v. Columbus Iron
Works,60 the court distinguished a joint interest from a common interest
in profits as follows:

If the interest is the interest of an owner, if there be a joint seizure, if the
person whose interest is in question, has a right, as such owner, to dis-
pose of the profits, then there is a partnership, if the parties be seized
per mi et per tout. If one may disapprove of or control the profits as
much as the other, then there is a joint interest. But if the party whose
interest is in question have only a "common interest" in the profits with
the other; that is, if he have no title jointly with the other; if his position
be that of a mere employee, with no right of control as owner over the
profits, but only with a common interest in them, that is, interested in
common with the other, in their increase or decrease, because they mea-
sure the amount of his wages, then he is not a partner.0 1

The importance of the right to control in distinguishing between a joint
and a common interest in profits has been emphasized in other Georgia
cases. 2 Under the above interpretation, section 14-8-21 would permit
finding a partnership in an appropriate case when there is nothing more
than the requisite type of profit-sharing. Moreover, to the extent loss-
sharing is necessary, Georgia courts have held that loss-sharing will be
implied in the absence of an actual contract to share losses when there
are other indicia of partnership.68 Also, loss-sharing has been held to exist
when the parties exposed their property to the risks of the enterprise.6 '

C. The New Act

The new provisions concerning the existence of partnership are Official

59. O.C.G.A. § 14-8-21 (Michie 1982) (emphasis added).
60. 44 Ga. 228 (1870).
61. Id. at 234-35 (emphasis added).
62. See Clegg v. Lyons, 30 Ga. App. 482, 118 S.E. 432 (1923); Falk v. LaGrange Cigar

Co., 15 Ga. App. 564, 84 S.E. 93 (1915).
63. See Perry v. Butt & Banks, 14 Ga. 699 (1853); F.E. Nellis & Co. v. Green & Stall-

worth, 36 Ga. App. 684, 137 S.E. 843 (1927); Clegg v. Lyons, 30 Ga. App. 482, 118 S.E. 432
(1883).

64. See Smith v. Hancock, 163 Ga. 222, 136 S.E. 52 (1926).
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Code of Georgia Annotated sections 14-8-6(a)s ' and 14-8-7.6, The basic
provision is in subsection 14-8-6(a), which defines a partnership as "an
association of two or more persons to carry on as co-owners a business for
profit.' The new Act thus explicitly requires, consistently with prior
Georgia case law," that the owners operate a business in order to be con-
sidered in partnership. The new Act also adds the stipulations that there
be at least two owners and that the business be operated for profit.

Under the new Act, partners must be "co-owners" of the business. As
under the prior Georgia "joint interest" cases,"9 an important indicator of
partnership-type ownership is, to use the language of the Commissioners'
Note to section 6 of the Uniform Partnership Act, the "power of ultimate
control. '70 Cases under the Uniform Partnership Act have fleshed out
what type of control is necessary to create a partnership relationship. The
control must be of the type that would be exercised by an owner of the
business. Thus, the requisite control has been found when the purported
partner actively participated and made meaningful decisions in the busi-
ness, 7 but not when the purported partner did not participate in day-to-
day management.'2 Even when there was evidence of participation in

65. See app. A, infra p. 524, § 14-8-6(a).
66. See id. § 14-8-7.
67. Id. § 14-8-6(a).
68. See supra note 46 and accompanying text.
69. See supra notes 60-62 and accompanying text.
70. UNIFORM PARTNERSHIP ACT, 6 U.L.A. 23 (1969). For further discussions of the signifi-

cance of 'control' in determining whether partnership-ownership is present, see Douglas,
Vicarious Liability and Administration Risk II, 38 YALE L.J. 720 (1929); Rowley, The In-
fluence of Control in the Determination of Partnership Liability, 36 MICH. L. REv. 290
(1927).

71. See Minute Maid Corp. v. United Foods, Inc., 291 F.2d 577 (5th Cir.), cert. denied,
368 U.S. 928 (1961) (creditor who assisted in frozen orange juice speculation had the power
to approve volume of orange juice to be purchased by the debtor from plaintiff); Endsley v.
Game-Show Placements, Ltd., - Ind. App. -, 401 N.E.2d 768 (Ct. App. 1980) (creditor,
on behalf of the debtor business, borrowed money from a third party and entered into a
lease); Southern Can Co. v. Hartlove, 152 Md. 303, 136 A. 624 (1927) (guarantor of canning
company had the power to fix the wages of the canner's employees and to sell the canner's
products).

72. See In re Washington Communications Group, Inc., 18 Bankr. 437, 444 (D.D.C.
1982) (one who furnished line of credit to business that published newsletters was "a
nonparticipant in the publication of the newsletters" Id. at 444); Spier v. Lang, 4 Cal. 2d
711, 53 P.2d 138 (1935) (creditors who had advanced money to oil driller in return for share
of proceeds from well did not participate in the conduct or management of the business of
drilling the wells, and concerted action in the management, control, or carrying on of the
business was not contemplated by the contract); Dills v. Delira Corp., 145 Cal. App. 2d 124,
302 P.2d 397 (Ct. App. 1956) (creditor who sought to share as partner in assets of business
that produced a radio show never approved scripts, signed papers, looked at books, or per-
formed other functions connected with the radio show); Preston v. State Indus. Accident
Comm'n, 174 Or. 553, 149 P.2d 957 (1944) (no substantial evidence of joint authority or
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management, the courts have held against partnership when the partici-
pation amounted to a mere veto power," or consultation without deci-
sion-making power.7 4

The new Act clarifies at least two areas in which there was some confu-
sion under prior Georgia law. First, except in the partnership-by-estoppel
situation," it is clear under new subsection 14-8-7(1) that the partnership
determination is the same concerning third parties as it is among the
partners.

Second, it is clear under new subsection 14-8-7(4) that evidence of
profit-sharing alone may support a determination of partnership." Sub-
section 14-8-7(4) provides that profit-sharing is prima facie evidence of
partnership unless the profits are received as payment of a debt, em-
ployee compensation,77 rent, amount due to a surviving spouse7 8 or other
representative of a deceased partner, or consideration for the sale of a
business.7" Thus, when the party advocating the existence of partnership
shows profit-sharing, the opposing party must present evidence that the
profits were received for one of the reasons specified in subsection 14-8-
7(4), or bear the burden of proving in some other way that the relation-
ship was not a partnership. It has been held that when the party opposing
partnership presents substantial evidence that the profits were received
pursuant to one of the enumerated relationships, the presumption from
profit-sharing disappears and the party advocating partnership must bear
the burden of proving partnership.80 This system of presumptions is con-

right in the administration of the business on the part of defendant, who loaned money to
his brother's business).

73. See Martin v. Peyton, 246 N.Y. 213, 158 N.E. 77 (1927).
74. See In re Starer's Estate, 20 Wis. 2d 268, 121 N.W.2d 872 (1963).
75. See discussion of O.C.G.A. § 14-8-16 (Michie Supp. 1984) infra text accompanying

notes 90-93.
76. See app. A, infra p. 524, § 14-8-7(4).
77. Subsection 14-8-7(4)(B) of the new Act has been changed from official subsection

7(4)(b) to include all compensation received in connection with an employment relationship,
and not simply "wages of an employee." Compare id. § 14-8-7(4)(B) with app. B, infra, p.
547, 5 7(4)(b).

78. Subsection 14-8-7(4)(D) of the new Act has been changed from official subsection
7(4)(c) to replace "widow" with "surviving spouse." Compare app. A, infra p. 524, § 14-8-
7(4)(D) with app. B, infra p. 547, § 7(4)(c).

79. Subsection 14-8-7(4) of the new Act has been changed from official subsection 7(4) to
provide that the entire subsection, and not merely the provision relating to interest pay-
ments, applies even when the amount of payment varies with the profits. Compare app. A,
infra p. 524, § 14-8-7(4) with app. B, infra p. 547, § 7(4). Note, however, that if the amount
of profits affects the obligation to repay a debt and not merely the amount of each payment,
this may furnish evidence of partnership, rather than of a debtor-creditor relationship, since
the creditor then would be participating to a substantial extent in the risks of the business.
See A. BROMBERG, CRANE AND BRoMBzRO ON PARTNERSHIP, 82-93 (1968).

80. See Dills v. Delira Corp., 145 Cal. App. 2d 124, 302 P.2d 397 (1956); BROMBERG,
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sistent with prior Georgia cases, which tended to hold against partnership
on the basis of profit-sharing alone precisely in some of the situations
enumerated in section 14-8-7.s1

The fact that profit-sharing may be sufficient to support partnership
does not mean that profit-sharing is necessarily sufficient when there is
no loss-sharing or joint ownership of partnership property. Thus, an
agreement not to share losses may be shown as a fact that tends to rebut
the presumption of partnership arising from profit-sharing.82 If the par-
ties have agreed not to share losses and do not jointly own partnership
property, a court likely will find that no partnership exists. On the other
hand, as under prior Georgia law, s an agreement to share losses might be
implied when other indicia of partnership are present'l-for example,
when the parties shared profits and the party opposing partnership did
not establish that the profits were received pursuant to one of the rela-
tionships now enumerated in new subsection 14-8-7(4).

An important advantage of the new Act over prior Georgia law is that it
makes case law decided under the Uniform Partnership Act in other ju-
risdictions more readily available to Georgia courts. For example, a ques-
tion that has been addressed under the Uniform Partnership Act, but has
not been addressed in Georgia, is whether the parties to a business rela-
tionship may insulate participants in the business relationship from indi-
vidual liability simply by expressing in the agreement the parties' mutual
intent that these participants shall not be considered 'partners.' Concern-
ing such a provision, the court in Martin v. Peyton8 stated:

Assuming some written contract between the parties, the question may
arise whether it creates a partnership. If it be complete, if it expresses in
good faith the full understanding and obligation of the parties, then it is
for the court to say whether a partnership exists. It may, however, be a
mere sham intended to hide the real relationship. Then other results fol-
low. In passing upon it, effect is to be given to each provision. Mere
words will not blind us to realities. Statements that no partnership is
intended are not conclusive.8

Thus, an intention to become partners is not necessary for the existence
of partnership. Rather, the court must determine whether the parties in-
tended to enter into a relationship that has the legal effect of partner-
ship. Whether the relationship entered into has this legal effect is a ques-

supra note 79, at 77-80.
81. See supra text accompanying notes 57-58.
82. See BROMBERG, supra note 79, at 72-73.
83. See supra note 63 and accompanying text.
84. See BROMBERG, supra note 79, at 72.
85. 246 N.Y. 213, 158 N.E. 77 (1927).
86. Id. at 217-18, 158 N.E. at 78.
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tion for the court, rather than one to be resolved wholly by the parties. If
the parties' intent is not determinative, the court must look to policy fac-
tors, such as whether the law seeks to encourage or discourage a particu-
lar relationship, and whether creditors must be protected by ensuring
that the party exercising actual control over the business is held individu-
ally liable for debts of the business.87

Another important question that has been addressed in non-Georgia
cases decided under the Uniform Partnership Act is the extent to which
it matters whether the purported partners occupy a family relationship,
such as husband and wife. In Miller v. City Bank & Trust Co.,8" a wife
was held not to have been her husband's partner despite substantial evi-
dence of a partnership relationship. The court said that the burden of
proof to show a partnership "is stricter when relatives are the alleged
partners."8 That makes sense because such indicia of partnership as
profit-sharing and participation in control take on a different coloration if
the 'partners' are related.

D. Partnership By Estoppel

Under both prior Official Code of Georgia Annotated subsection 14-8-
1(2)00 and new section 14-8-16, a person may be considered a partner not
only when he actually is one under the standards discussed in sections
III(B) and (C), above, but also when he is represented as one. At least one
Georgia case held in favor of liability on the part of one who did not
represent himself as a partner or consent to such representation but knew
of the representation and did not take sufficient steps to stop it.' New
section 14-8-16 makes it clear, however, that there is no liability unless
the purported partner at least consented to the representation. 2 This is
fair since the purported nonconsenting partner is more helpless than the
third party creditors, who may inquire concerning the actual membership
of the partnership at the time of extending credit. It is also consistent
with the bulk of prior Georgia case law. 3

87. For a discussion of the latter point, see generally Douglas, supra note 70.
88. 82 Mich. App. 120, 266 N.W.2d 687 (1978).
89. Id. at 123, 266 N.W.2d at 690.
90. O.C.G.A. § 14-8-1(2) (Michie 1982) provided: "Definitions .... (2) 'Ostensible

partner' means one whose name appears to the world as such. An ostensible partner shall be
liable as a partner even though he has no actual interest in the firm." Id.

91. See Shapleigh Hardware Co. v. McCoy & Son, 23 Ga. App. 265, 98 S.E. 102 (1919).
92. See app. A, infra p. 524, § 14-8-16.
93. See First Nat'l Bank v. Cody, 93 Ga. 127, 19 S.E. 831 (1894); Barnett Line of Steam-

ers v. Blackmar & Chandler, 53 Ga. 98 (1874); Pope v. Triangle Chem. Co., 157 Ga. App.
386, 277 S.E.2d 758 (1981); Time Fin. Servs., Inc. v. Hewitt, 139 Ga. App. 270, 228 S.E.2d
176 (1976); Clarke v. Woodward, 76 Ga. App. 181, 45 S.E.2d 473 (1947); Davis v. Citizens'-
Floyd Bank & Trust Co., 37 Ga. App. 275, 139 S.E. 826 (1927); Southern Cotton Oil Co. v.
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IV. AGENCY STATUS OF PARTNERS OF GOING FIRM

A. Introduction

One of the most important aspects of partnership is the fact that each
partner is an agent of the firm in dealings with third parties. This has
several important consequences: (1) each partner may bind the firm in
dealings with third parties; (2) each partner has the power to convey real
property of the partnership; and (3) notice to a partner may be notice to
the firm. These consequences of a partner's agency status in a going firm
will be dealt with separately below. In section VIII(D)(2), below, a part-
ner's power to bind a dissolved firm will be addressed.

B. Partner's Power to Bind the Firm

1. In General

A partner's power to bind the firm is governed generally by the princi-
ples of authority, apparent authority, and inherent agency power. In
broad terms, authority, which is often referred to as 'actual' or 'real' au-
thority, is created by the principal's manifestation to the agent of consent
to be bound by the agent's act." This manifestation may be 'express,' or
it may be inferred from dealings between the principal and agent, in
which event it is referred to as 'implied.' 'Apparent authority' is created
when the principal's acts lead a third party to believe that the agent has
authority."' 'Inherent agency power' arises from the general power of the
office the principal has conferred on the agent." It resembles both real
authority, in the sense that the power is arguably implicit in the princi-
pal's actual grant of authority, and apparent authority, in the sense that
the principal's conferring of office creates the appearance of authority to
act for the principal within the general scope of the agent's office.

Since a partnership, by its very nature, is an association of "co-own-
ers,' one's status as a partner, in itself, creates the appearance of au-
thority to bind the firm, or carries with it certain inherent power to act.
The scope of such apparent authority or inherent power is codified both
in the prior Georgia code provisions and in the new Act.

2. Prior Georgia Law

A partner's power to bind the firm under prior Georgia law was dealt

Brownlee, 26 Ga. App. 782, 107 S.E. 355 (1921).
94. See RESTATEMENT (SECOND) OF AGENCY § 7 (1957).
95. See id. § 8.
96. See id. § 8A.
97. See supra text accompanying notes 70-74.
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with in Official Code of Georgia Annotated sections 14-8-60 to -6698 and
14-8-73.11 The basic rule under the prior Code provisions was set forth in
the first sentence of section 14-8-61,100 which stated that a partner's act
bound the firm if it was "within the legitimate scope of the business of
the partnership," subject to the exceptions set forth in this and other re-
lated Code provisions.0 1 Similar rules applied to partners' wrongful acts
under sections 14-8-65 and 14-8-66,102 and to partner admissions.103 Thus,
an act 'within the legitimate scope' was deemed to be presumptively
within the scope of a partner's apparent or inherent authority. In deter-
mining the 'legitimate scope' of a partnership's business, the Georgia
courts looked to the "customs of persons engaged in such business at the
place where the partnership is located, and also [to] the custom of the
particular partnership."' " Thus, the purchase of cotton by a partner for
his own account was held outside the business of cotton manufacturing
engaged in by the partnership,1 05 and the purchase of a phaeton was held
outside the scope of the business of a partnership engaged in the business
of selling farm tools.10

When would a partnership not be bound by acts that are within the
'legitimate scope' of its business? As was clearly provided in prior Code
section 14-8-60,107 the partnership may have been bound even if the acts,

98. O.C.G.A. §§ 14-8-60 to -66 (Michie 1982).
99. Id. § 14-8-73.

100. Id. § 14-8-61 (first sentence), GA. CODE ANN. § 75-302 (Harrison 1981) ("or" before
"until" deleted; second "dissolution" replaced "that purpose;" and "is given" inserted fol-
lowing "dissent") provided: "All the partners shall be bound by the acts of any one, within
the legitimate scope of the business of the partnership, until dissolution, the commencement
of legal proceedings for dissolution, or express notice of dissent is given to the person about
to be contracted with." Id.

101. Id.
102. Id. § 14-8-65 provided: "Liability of partnership for fraud of partner. All the part-

ners shall be responsible to innocent third persons for damages arising from the fraud of one
partner in matters within the scope of the builness of the partnership." Id.Id. § 14-8-66
provided:

"(a) All partners shall not be liable for the torts of any one partner merely by
reason of their relation as partners. In order for such liability to exist, the wrong
must have been committed by the partner within the legitimate scope of the busi-
ness of the partnership.

(b) Partners shall be liable for the torts of their agents and servants under the
same rules which apply to other individuals.

Id.
103. See Ward-Truitt Co. v. Nicholson, 23 Ga. App. 672, 99 S.E. 153 (1919).
104. Sparks v. Flannery & Co., 104 Ga. 323, 325-26, 30 S.E. 823, 824 (1898).
105. See Sparks v. Flannery & Co., 104 Ga. 323, 30 S.E. 823 (1898).
106. See Standard Wagon Co. v. Few & Co., 119 Ga. 293, 46 S.E. 109 (1903).
107. O.C.G.A. § 14-8-60 (Michie 1982), GA. CODE ANN. § 75-301 (Harrison 1981) ("has

been given to the third persons" replaced "shall be proved") provided: "Third persons
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in fact, were not authorized. Section 14-8-60 provided that the partner-
ship was not bound if the third party had "actual notice" of a stipulation
limiting authority among the partners, 08 while the first sentence of sec-
tion 14-8-61109 provided that the partnership was not bound when the
third party had "express notice of dissent."' " The implication of this lan-
guage is that the third party must have been made subjectively aware of
the limitation of the partner's authority. This implication is confirmed by
dictum in at least one case."' A Georgia court, however, might not have
bound the partnership when the third party was subjectively ignorant,
but had strong notice of the limitation on authority.

In the particular cases of loans and sales of assets, the applicable prior
Code sections clearly provided that the partnership might not have been
bound even if the third party had believed the transaction was author-
ized. Concerning loans, Official Code of Georgia Annotated section 14-8-
62112 provided that the partnership was not bound if the lender had "rea-
sonable grounds to suspect" application of funds to nonpartnership pur-
poses. " Concerning sales of assets, the relevant standard under Official
Code of Georgia Annotated section 14-8-63"14 was "reasonable ground of
suspicion. '"" These provisions raised the question of whether the part-
nership was bound to a transaction within the legitimate scope of its busi-
ness when a third party was merely negligent in overlooking signs that
authority was lacking. The Georgia cases that have applied these provi-

shall not be bound by any stipulation among the partners themselves, unless actual notice of

such stipulation has been given to the third persons prior to their actions." Id.
108. Id.
109. See supra note 128.
110. Id.
111. See Burdell v. Georgia R.R. Bank & Trust Co., 124 Ga. App. 828, 186 S.E.2d 291

(1971).
112. O.C.G.A. § 14-8-62 (Michie 1982), GA. CODE ANN. § 75-304 (Harrison 1981) ("busi-

ness purposes of the" inserted; "to such purposes. However, if the lender" replaced "but if

he"; and "the money" replaced "it" twice) provided:
A person lending money to a partner for the business purposes of the firm shall

not be bound to see to its application to such purposes. However, if the lender

shall know or shall have reasonable grounds to suspect that the money is intended
to be applied to purposes other than the business of the firm, he may not recover

the money from the partnership.
Id.

113. Id.
114. O.C.G.A. § 14-8-63 (Michie 1982), GA. CODE ANN. § 75-305 (Harrison 1981) ("part-

ner" replaced "member"; "they purchase with notice or a" replaced "notice or a"; "shall be

know to them" deleted; "seeking" replaced "seeks") provided: "Third persons shall ac-
quire no title to partnership assets by purchase from one partner when they purchase with

notice or a reasonable ground of suspicion that the partner is misapplying or seeking to

misapply such assets." Id.
115. Id.
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sions, in fact, have required something close to bad faith. Thus, in Bishop
v. People's Bank of Calhoun,' '" even the fact that the partner applying
for the loan initially had requested a loan for his own corporation and
only had substituted the partnership when the original request was de-
nied was held not to be sufficient notice to the lender. The court stated
that the partnership would have to show "some additional circum-
stances""' to avoid a directed verdict.

When would a partnership be bound with respect to acts that were not
within the legitimate scope of its business? The second sentence of prior
Code section 14-8-61 provided, in apparently absolute terms, that such
acts would not bind the firm."" This apparently was also the rule with
respect to a partner's wrongful acts" 9 and admissions.' It has been held,
however, that, with respect to a guaranty contract, which under prior
Code section 14-8-64 was expressly stated to be "not within the legitimate
business of ordinary partnerships,' 1 ' the third party may have neverthe-
less bound the partnership by bearing the burden of proving that the con-
tract was authorized. 22 Assuming the same approach applied to all part-
ner acts, it was not clear under prior Georgia law whether the third party
must have proven that the contract was actually authorized, or whether it
was enough to have shown that the contract was apparently authorized.
The latter approach is more sound since there is no reason why the Code
provisions should have supplanted the law of apparent authority, as op-
posed to merely stating the extent to which a partner, by virtue of his
partnership status alone, had apparent authority or inherent agency
power to bind the firm. Even if an act is outside the partnership's usual
business, and therefore not ordinarily within a partner's apparent author-
ity or inherent agency power, it may be apparently authorized if the par-
ticular partnership 'holds-out' that the partner has authority to engage in
the transactions-such as by having permitted the partner to engage in
similar transactions in the past.'2"

116. 7 Ga. App. 432, 67 S.E. 119 (1910).
117. Id. at 434, 67 S.E. at 120.
118. O.C.G.A. § 14-8-61 (Michie 1982) (last sentence), GA. CODE ANN. § 75-303 (Harrison

1981) ("within the scope of the business of" replaces "connected with") provided: "Third
persons acting with a partner in a matter not legitimately within the scope of the business of
the partnership shall have no right against the firm or any other member." Id.

119. See id. §§ 14-8-65 to -66.
120. See id. § 14-8-61; Ward-Truitt Co. v. Nicholson, 23 Ga. App. 672, 99 S.E. 153

(1919).
121. O.C.G.A. § 14-8-64 (Michie 1982) provided: "A guaranty or an accommodation en-

dorsement is not within the legitimate business of ordinary partnerships." Id.
122. See Hollister Bros. v. Bluthenthall & Bickart, 9 Ga. App. 176, 70 S.E. 970 (1911).
123. This type of transaction could alternatively be characterized as within the 'legiti-

mate scope of the business' of a particular partnership. See BROmBERG, supra note 79, at
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3. The New Act

Like the prior Code provisions, new Official Code of Georgia Annotated
section 14-8-9 establishes a category of transactions in which a partner,
by virtue of his status as such, has apparent authority or inherent power
to bind the firm. This category includes acts "for apparently carrying on
in the usual way the business of the partnership."'" Like the cases de-
cided under the prior Code provisions, the cases decided under the Uni-
form Partnership Act have interpreted this language as looking to the
general nature of similar businesses and to the customs of the particular
business.2

5

The new Act provides that the partnership is not bound by transac-
tions within the presumptively binding category if the acting partner
lacks authority and the third party has "knowledge" of the restriction on
authority. "Knowledge" is defined under new Official Code of Georgia
Annotated subsection 14-8-3(a) to include both "actual knowledge" and
"knowledge of such other facts as in the circumstances shows bad
faith." 2 This rule is similar to that applied under the prior Code provi-
sions concerning loans and sales of assets127 and is not necessarily incon-
sistent with the prior Georgia rule concerning restrictions on authority to
enter into presumptively binding transactions.""

One difference between the new Act and the prior Code provisions
arises because of the lead-in to new Code section 14-8-9, which makes the
provisions of that section "subject to the provisions of Code section 14-8-
10A." 2'9 This proviso and new Official Code of Georgia Annotated section
14-8-10A are changes from the official version of the Uniform Partnership
Act. Section 14-8-10A, which will be discussed in section IV(D), below,
permits a partnership to file a "statement of partnership" that, among
other things, specifies the authority of the partners to bind the partner-
ship.'2 0 Because of section 14-8-10A and the lead-in to section 14-8-9, the
partnership will be bound by a transaction that is presumptively binding
under section 14-8-9 when the partnership has filed a statement of part-

277.
124. App. A, infra p. 524, § 14-8-9.
125. See Delta Asbestos Co. v. Sanders, 259 Mich. 317, 243 N.W. 16 (1932) (trucking

business not bound by purchase of roofing material); Bole v. Lyle, 39 Tenn. App. 679, 287
S.W.2d 931 (1955) (manufacturing business that employed lumber in manufacturing not
bound by contract to supply lumber to third party); Boyd v. Leasing Assocs., 516 S.W.2d
485 (Tex. Civ. App. 1974) (restaurant business not bound by purchase of trucks).

126. O.C.G.A. § 14-8-3(a) (Michie Supp. 1984).
127. See id. §§ 14-8-62 to -63 (Michie 1982).
128. See supra text accompanying notes 107-11.
129. App. A, infra p. 524, § 14-8-9.
130. O.C.G.A. § 14-8-10A (Michie Supp. 1984).
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nership and has not placed an applicable limitation on authority in the
statement. This will be true even if the partnership has actually limited
the acting partner's authority and has communicated this limitation to
the third party through other means.13' Also, with respect to a convey-
ance of real property, the partnership is not bound to a transaction when
an applicable limitation on authority exists in a statement of partnership,
even if the third party lacks 'knowledge' of this limitation.""2

New subsection 14-8-9(3) specifies five categories of transactions that,
are presumptively not binding. These categories include assignment for
the benefit of creditors, disposition of goodwill, confession of judgment,
submission of a partnership claim to arbitration, and acts that "would
make it impossible to carry on the ordinary business of a partnership."1 3 3

Under the prior Code provisions, only one type of act, a guaranty or ac-
commodation endorsement, was stated specifically to be presumptively
not binding.'"

Unlike prior Georgia law, new subsections 14-8-9(2)-(3) clearly provide
that acts that are not within the "apparently . . .usual" presumptively
binding category nevertheless are binding if "authorized by the other
partners."'13 This authority may be actual, conferred in the partnership
agreement, or conferred at the time of the transaction. " 6 As under prior
Georgia law,13 7 it is not absolutely clear that a transaction that is not
within the presumptively binding category may be apparently author-
ized. A very strong argument that this is the case may be made under new
subsection 14-8-9(c), which provides that "the law of agency shall apply
under this chapter."' 3 Finally, as discussed above,' 3 9 the partnership is
bound under the new Act by a transaction that is within the authority
stated in a filed statement of partnership even if the act is not within the
presumptively binding category and is not otherwise either apparently or
actually authorized. As under prior Georgia law," ' the binding effect of a

131. That is because, pursuant to subsection 14-8-10A(f), the partnership is bound to
the extent of the authority specified in the statement of partnership and because the lead-in
to section 14-8-9 provides that it is subject to section 14-8-10A.

132. That is because, pursuant to subsection 14-8-IOA(g) of the new Act, a partner's
authority in such transactions is limited to the extent specified in the statement of partner-
ship and because new section 14-8-9 is subject to the provisions of new section 14-8-10A.

133. App. A, infra p. 524, § 14-8-9(3).
134. See O.C.G.A. § 14-8-64 (Michie 1982), supra note 121.
135. App. A, infra p. 524, § 14-8-9(2)-(3).
136. New section 14-8-9 has been changed from official section 9 so that the new section

explicitly permits authority to be conferred in the partnership agreement. Compare id. § 14-
8-9 with app. B, infra p. 547, § 9.

137. See supra text accompanying note 123.
138. App. A, infra p. 524, § 14-8-9(c).
139. See supra note 132 and accompanying text.
140. See supra notes 102-03 and accompanying text.
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partner's admissions' 4 ' and wrongful acts' 4
1 under the new Act is gener-

ally coextensive with the partner's power to bind the partnership in other
transactions.

C. Conveyances of Real Property

1. Introduction

The effect of partners' conveyances of partnership real property, like
that of other partner transactions, depends to a large extent on the au-
thority, apparent authority, and inherent agency power principles dis-
cussed above. Conveyances differ from other transactions, however, in
that the interests of a grantee who relied on the record of title also must
be considered, instead of merely considering the conveying partner's au-
thority to enter into the transaction.

2. Prior Georgia Law

Under prior Georgia law, although a deed could convey property to the
partnership in the names of the individual partners,' 3 a partnership was
considered merely an aggregate of the individual partners and, therefore,
could not hold title.' 44 Thus, partners held title to partnership property
individually. It also was held that a partner generally could convey only
his own interest in partnership property, and not the interests of the firm
or of the other partners.'4 5 In Cherry Lake Turpentine Co. v. Lanier
Armstrong Co.,' 46 however, the court held that one of two partners, by a
conveyance in the partnership name, could convey the interests of both
partners when it was admitted that the transfer was made "for the part-
nership and by the authority of each member thereof and in the due

141. See O.C.G.A. § 14-8-11 (Michie Supp. 1984). This section has been changed from
official section 11 to delete "as conferred by this act" following "authority." Compare app.
A, infra p. 524, § 14-8-11 with app. B, infra p. 547, § 11. This change is in recognition of the
fact that the Act merely provides rules for determining what transactions have been author-
ized. The same change was made in the Florida version of section 11, FLA. STAT. ANN. §
620.61 (Harrison 1977). The Texas version of this section, TEX. Rav. Civ. STAT. ANN. art.
6132b, § 11 (Vernon 1970), substitutes "defined" for "conferred." Id.

142. See O.C.G.A. § 14-8-13 (Michie Supp. 1984) (wrongful acts) and O.C.G.A. § 14-8-14
(Michie Supp. 1984) (partner's breach of trust).

143. See Bloodworth v. Bloodworth, 226 Ga. 898, 178 S.E.2d 198 (1970); Bank of South-
western Ga. v. McGarrah, 120 Ga. 944, 48 S.E. 393 (1904).

144. See Bloodworth v. Bloodworth, 226 Ga. 898, 178 S.E.2d 198 (1970); Hartnett v.
Stillwell, 121 Ga. 386, 49 S.E. 276 (1904); Ferris v. Van Ingen & Co., 110 Ga. 102, 35 S.E. 347
(1900).

145. See Printup Bros. & Co. v. Turner, 65 Ga. 71 (1880).
146. 10 Ga. App. 339, 73 S.E. 610 (1912).
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course of the partnership business.""'
While the principle of Cherry Lake has been at least implicitly recog-

nized in other Georgia cases, 4 ' the Georgia case law has left unanswered
several important questions arising out of Cherry Lake: (1) Is it suffi-
cient that the transaction was only apparently authorized by the nonjoin-
ing partners rather than, as in Cherry Lake, actually authorized? (2) Who
has the burden of proof concerning authority-the partnership or the
grantee? (3) To what extent is an authorized conveyance effective if it
was outside the chain of title? (4) What are the rights of a bona fide
purchaser against the partnership when the property was conveyed out of
the partnership in the chain of title but in an unauthorized transaction?
Note that the court in Cherry Lake stressed only the authority for the
transaction rather than the form of the conveyance.'49

3. The New Act

New Official Code of Georgia Annotated section 14-8-10 greatly clarifies
Georgia law on the above questions by precisely addressing the effect of
several different forms of conveyances.

(a) Title Held and Conveyed in Partnership Name. New subsec-
tion 14-8-10(a) provides that title is conveyed in this situation except that
the partnership may recover property conveyed in unauthorized transac-
tions.1s0 Contrary to the implication under official subsection 10(1),151 the
partnership must bear the burden of proving that the transaction was
unauthorized. This makes sense because the partnership is generally in
the best position to produce evidence on this issue and because the part-
nership may protect itself from unauthorized conveyances by recording a
statement of partnership under section 14-8-10A. Even if the transaction
is unauthorized, it is effective vis-&-vis a holder for value who has ac-
quired his interest from or through the partnership's grantee and who

147. Id. at 343, 73 S.E. at 613.
148. See Godley v. Hinley, 165 Ga. 717, 142 S.E. 86 (1928); Printup Bros. & Co. v. Tur-

ner, 65 Ga. 71 (1880); Carpenter v. Cornwell, 133 Ga. App. 797, 213 S.E.2d 56 (1975).
149. 10 Ga. App. at 343, 73 S.E. at 613.
150. See app. A, infra p. 524, § 14-8-10(a). New section 14-8-10 has been changed from

official section 10 to refer to all of section 14-8-9 rather than merely to subsection 14-8-9(1).
Compare id. § 14-8-10 with app. B, infra p. 547, § 10. This brings into play not only all of
section 14-8-9 but also, through the lead-in to section 14-8-9, the provisions of section 14-8-
10A concerning the statement of partnership.

151. The use of the word "unless" in official subsection 10(1) implies that the grantee
must prove that the transaction was authorized. For a similar interpretation of the use of
this word in a different context, see Burns v. Gonzalez, 439 S.W.2d 128, 131 (Tex. Civ. App.
1969). One commentator, however, has argued that the burden of proving authority under
official subsection 10(1) is on the partnership. See BROMBERG, supra note 79, at 289-90.
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lacks 'knowledge' of the conveying partner's lack of authority.' s2

(b) Title in Partnership Name, Conveyance by Partner in Own
Name. Since, in this situation, the conveyance is clearly outside the
chain of title, the conveyance certainly should not be effective against
other grantees in the chain of title who are without knowledge. Official
subsection 10(2), which provides that an authorized conveyance in this
situation conveys the equitable interest of the partnership, has been de-
leted from the Georgia version.' 3 Thus, it is absolutely clear that one to
whom partnership property has been conveyed in individual name has no
'interest' that can be enforced against an innocent grantee in the chain of
title.' 4 Deletion of this provision, however, does not take away any rights
the grantee outside the chain of title may have against the partnership
arising out of an authorized conveyance.

(c) Title in Names of Less Than All of the Partners and Partner-
ship Not of Record, Conveyance by All Title-holders. As in situation
(a), above, this conveyance is in the chain of title. Thus, the rules applied
in this situation are similar to those applied in situation (a). New subsec-
tion 14-8-10(b) provides that although title is conveyed, the partnership
may recover the property, unless a bona fide purchaser for value is in
possession of title, if it proves that the transaction was unauthorized.' s

The difference between this situation and that discussed in (a) is that an
unauthorized conveyance may be effective even in favor of a partner's
grantee who lacks knowledge of the partnership's interest.

152. See the definition of "knowledge" in subsection 14-8-3(a), discussed supra text ac-
companying note 127 and infra section IV(F). Thus, the grantee does not have an affirma-
tive duty of inquiry. Imposition of such a duty would cast a shadow over partnership con-
veyances that would injure partnerships as well as parties dealing with them.

153. This subsection has also been deleted from the Florida version of section 10, FLA.
STAT. ANN. § 620.605 (Harrison 1977).

154. This has been the result even under official subsection 10(2). See Simmons v. Quick
Stop Food Mart, Inc., 56 N.C. App. 105, 286 S.E.2d 807 (1982), rev'd on other grounds, 307
N.C. 33, 296 S.E.2d 275 (1982) (grantee in individual name lacked standing to bring an
ejectment proceeding against partnership's lessee). With respect to the equitable owner's
right against the partnership, see Barton v. Ludy, 11 Cal. 2d 1, 76 P.2d 654 (1938) (equitable
owner entitled to partition against nonconveying partner).

155. New subsection 14-8-10(b) has been changed from official subsection 10(3) to bring
into play all of new section 14-8-9. See supra note 150. Also, this subsection has been
changed from the official version to make it explicit that the burden of proving lack of
authority is on the partnership. This is consistent with interpretations of the official version.
See Spiritas v. Robinowitz, 544 S.W.2d 710 (Tex. Civ. App. 1976); TEx. REv. Civ. STAT. ANN.
art. 6132b, comment to § 10 (Vernon 1970).
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(d) Title in Some or All of the Partners Individually, or in a
Third Person in Trust for the Partnership, and Conveyance by a
Partner in His Own or Partnership's Name. As in situation (b),
above, the conveyance in this situation is outside the chain of title. Both
new subsection 14-8-10(c) and its analogue in the official version, subsec-
tion 10(4), provide that the conveyance transfers the equitable interest of
the partnership unless the partnership proves that the transaction was
unauthorized. 1 s Thus, unlike the result in situation (b), the new Act gives
some effect to the conveyance. Since the title in this situation is not held
in the name of the partnership, there is more reason in this situation than
in situation (b) to protect the rights of one to whom individual partners
conveyed their title.

(e) Title in the Names of All of the Partners, Conveyances Exe-
cuted by All of the Partners. It is clear that the conveyance should be
fully effective in this situation, and new subsection 14-8-10(d) so pro-
vides. Note that when title is in the names of individual partners or of a
nominee, new subsections 14-8-10(b) through (d) provide that legal title
is conveyed only when all of the title-holders join in the conveyance.
Placing the property in the partnership name, therefore, would prevent
many problems, particularly those concerning conveyances following a
partner's death. If the deceased was a title-holder, although the surviving
partners could convey equitable title pursuant to new subsections 14-8-
25(b) and 14-8-10(c), the grantee would have to compel the estate to con-
vey legal title. This problem was an important reason for the provisions
in the Uniform Partnership Act that permit the partnership to hold and
convey property in the partnership name.""7

D. The Statement of Partnership

An important and innovative"" feature of the new Act is new Code sec-
tion 14-8-10A which permits, but does not require, any partnership to
execute and record a statement of partnership in the superior court
clerk's office in any county. The statement of partnership may include

156. This placement of the burden of proof is probably a change from official subsection
10(4). See BROMBERG, supra note 79, at 290. But see Barton v. Ludy, 11 Cal. 2d 1, 76 P.2d
654 (1938) (burden on the consenting partner under official subsection 10(4)).

157. See Lewis, The Uniform Partnership Act, 24 YALE L.J. 617, 625 (1915).
158. Somewhat analogous provisions are included in the California and Florida statutes.

See CAL. CORP. CODE §§ 15010.5-.6 (West 1977); FLA. STAT. ANN. § 620.605 (Harrison 1977).
These provisions, however, are substantially more limited than section 14-8-10A. Most im-
portantly, the California and Florida statutes do not provide for statements of partners'
authority and are effective only as to real estate transactions. Subsection 14-8-10A(e) is
based on the REVISED UNIFORM LIMITED PARTNERSHIP AcT, 6 U.L.A. 214 § 202 (Supp. 1984).
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anything the partnership wishes to make a matter of public record, in-
cluding a description of partnership property, the names and residences
of the partners, and a statement of the extent of the partners' authority
to act for the partnership.'5 s The statement may be amended by the part-
ners at any time.10

The effect of the statement of partnership is that many of the facts set
forth in the statement, including the description of the partners' author-
ity, are conclusively presumed against the partnership.' 1 Also, these facts
are conclusively presumed in favor of the partnership and against one
who has purchased partnership real property that is located in a county
in which a statement of partnership has been recorded. s The conclusive
presumption in favor of the partnership is limited to real property trans-
actions because it is unfair to require those who deal with partnerships to
check the statement of partnership in minor transactions. It is not unrea-
sonable, however, to impose such a requirement in connection with major
transactions like land sales that are customarily a matter of public record.

New section 14-8-10A will make available to partnerships a simple de-
vice by which partnerships may give assurances to third parties without
the necessity of such cumbersome documents as cross powers of attorney,
and by which partnerships may protect themselves from unauthorized
conveyances of the partnership's real property. This device, therefore, will
encourage the use of the partnership form by increasing the security and
lowering the cost of partnership transactions.

E. Statute of Frauds

1. Prior Georgia Law

Whether the partnership is bound by a partner transaction depends to
some extent on the form of the transaction-i.e., whether the transaction
is evidenced by a writing. The Georgia statute of frauds610 provides that

159. See app. A, infra p. 524, § 14-8-10A(b)-(c).
160. See id. § 14-8-10A(e).
161. See id. § 14-8-10A(f).
162. See id. § 14-8-10A(g). The operation of these presumptions with respect to the au-

thority of partners is discussed supra text accompanying notes 131-32.
163. O.C.G.A. § 13-5-30 (Michie 1982) provides, in pertinent part:

To make the following obligations binding on the promisor, the promise must be
in writing and signed by the party to be charged therewith or some person law-
fully authorized by him:

(1) A promise by an executor, administrator, guardian, or trustee to arswer
damages out of his own estate;

(2) A promise to answer for the debt, default, or miscarriage of another;
(3) Any agreement made upon consideration of marriage, except marriage arti-

cles as provided in Article 3 of Chapter 3 of Title 19;
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certain transactions, including real estate conveyances, "must be in writ-
ing and signed by the party to be charged therewith or some person law-
fully authorized by him."1 4 Whether an agent's writing is sufficient de-
pends, in turn, on the so-called 'equal dignity' rule.l"" That rule requires
that the same formalities, including the requirement of a writing, that
apply to a transaction be followed with respect to the creation of an
agent's authority to enter into the transaction.16s When a partner's au-
thority to enter into a transaction is created by a partnership agreement,
the agreement must be executed with the formality required for that
transaction. 16 7 It is important to note that this rule only applies to the
creation of actual authority, as distinguished from apparent authority.6 8

2. The New Act

With one exception, the same rules regarding the statute of frauds will
apply under the new Act as under prior Georgia law. That exception is
new Code subsection 14-8-4(g). Pursuant to new subsection 14-8-4(g), a
partner's authority to execute a deed may exist under a partnership
agreement even if the agreement was not executed with the same formal-
ity as a deed. Perhaps more importantly, the validity of a partner's au-
thority provided for in an applicable statement of partnership that has
been executed by less than all of the partners does not depend on the
formality of the agreement that created the authority of the executing
partners. New subsection 14-8-4(g) thus ensures that the statement of
partnership, which is intended to provide security for partnership trans-

(4) Any contract for sale of lands, or any interest in, or concerning lands;
(5) Any agreement that is not to be performed within one year from the making

thereof;
(6) Any promise to revive a debt barred by a statute of limitation ....

Id.
164. Id.
165. Id. § 10-6-2 provides:

The act creating the agency shall be executed with the same formality (and
need have no more) as the law prescribes for the execution of the act for which the
agency shall be created. A corporation may create an agent in its usual mode of
transacting business and without its corporate seal ....

Id.
166. For cases interpreting the 'equal dignity' rule as requiring contracts that are within

the statute of frauds to be authorized in writing, see Jones v. Sheppard, 231 Ga. 223, 200
S.E.2d 877 (1973); Byrd v. Piha, 165 Ga. 397, 141 S.E. 48 (1927).

167. See Hammond v. Chastain, 230 Ga. 747, 199 S.E.2d 237 (1973) (conveyance exe-
cuted by a majority of the general partners of a limited partnership effective only because
partners authorized by provision in a partnership agreement executed with same formality
as a deed).

168. See Atlanta Biltmore Hotel Corp. v. Martell, 118 Ga. App. 172, 162 S.E.2d 815
(1968).
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actions, does not become a trap for the unwary because of an unexpected
application of the 'equal dignity' rule.

F. Notice to the Partnership

New section 14-8-3 clearly differentiates between 'knowledge' and 'no-
tice.' Pursuant to subsection 14-8-3(a), 'knowledge' is defined to include
both actual knowledge and "bad faith" ignorance. 'Notice,' on the other
hand, looks to the conduct of the person giving notice rather than to the
subjective awareness of the person who receives notice. Thus, 'notice' is
defined in subsection 14-8-3(b) as the statement of the fact to the person
who is deemed to have notice or the delivery of it in the manner specified
in the subsection. The various provisions of the new Act specify whether
'knowledge' or 'notice' is required. For example, section 14-8-9 states that
the partnership is not bound by acts in the scope of the partnership's
business when the third party has 'knowledge' of a limitation on author-
ity. On the other hand, new section 14-8-35 provides that the partnership
is bound by post-dissolution transactions with pre-dissolution creditors
who had "no knowledge or notice of [the acting] partner's want of
authority. '" ' 9

Assuming that a partner has 'knowledge' or 'notice' of a fact, there is
an additional question of whether the partnership should be deemed to
have such knowledge or notice. Prior Georgia law recognized that notice
may be given to the firm through a partner,"' but it was unclear precisely
how this could be done. New Code section 14-8-12 clarifies this area by
stating that the partnership has notice or knowledge when there is (1)
notice to a partner of a matter relating to partnership affairs, (2) knowl-
edge by a partner acting in the particular matter, or (3) knowledge by
another partner who could and should have communicated the matter to
the partner acting in the particular matter. Knowledge or notice is not
imputed to the firm in the case of fraud by the partner who has knowl-
edge or notice.

V. PARTNER RESPONSIBILITIES FOR PARTNERSHIP LIABILITIES

A. Introduction

The previous section concerned imposition of liability on the partner-
ship. This section will deal with the responsibility of individual partners
for firm debts.

169. App. A, infra p. 524, § 14-8-35.
170. See Ferry & Co. v. Mattox & Turner, 2 Ga. App. 104, 106, 58 S.E. 291, 292 (1907).
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B. Individual Liability of Partners

Under both prior Georgia lawM and new Georgia Code section 14-8-15,
partners are individually liable for all firm obligations. Prior Georgia case
law appears to hold that the liability is joint with respect to partnership
contracts 7 2 and joint and several for partnership torts,'7 3 and this is the
approach of official section 15. New section 14-8-15 provides that partner
liability for all firm obligations is joint and several. It is uncertain what
the effect of the distinction between joint and joint and several liability is
under Georgia law. It is clear that to the extent partners are jointly lia-
ble, they must be joined in the original suit if they are subject to service
of process' 7' and release of one releases the others." 5 While there is some
authority that joinder is not required when liability is joint and sev-
eral,"8 the relevant Code provisions are not clearly limited to jointly lia-
ble defendants. Authority is divided about the effect of a release in a case
concerning joint and several liability."7

C. Indemnity and Contribution

1. Prior Georgia Law

Prior Georgia law took an 'aggregate' approach to partnership liability.
Liability was at least nominally against the individual partners rather
than against the firm.18 When the creditor collected the entire judgment

171. O.C.G.A. § 14-8-22 (Michie 1982) provided:
Extent of partnership as among partners; extent of liability of partners to third
persons.

As among partners, the extent of the partnership shall be determined by
the contract and their several interests in the partnership property. As to
third persons, all shall be liable, not only to the extent of their interests in
the partnership property, but also to the whole extent of their separate
properties.

Id.
172. See Co-op Mortgage Invs. Assocs. v. Pendley, 134 Ga. App. 236, 239, 214 S.E.2d

572, 576 (1975).
173. See Peach Motor Express v. Salmon, 73 Ga. App. 816, 38 S.E.2d 302 (1946);

Thompson v. Harris, 7 Ga. App. 212, 66 S.E. 629 (1909).
174. See O.C.G.A. §§ 9-2-26, 9-13-59 (Michie 1982).
175. See id. § 13-4-80.
176. See Peach Motor Express v. Salmon, 73 Ga. App. 816, 38 S.E.2d 302 (1946);

Thompson v. Harris, 7 Ga. App. 212, 66 S.E. 629 (1909).
177. Compare Zimmerman's, Inc. v. McDonough Const. Co., 240 Ga. 317, 240 S.E.2d 864

(1977) (release of one tortfeasor held to release others when liability was asserted to be joint
and several) with Hubert v. Lawson, 146 Ga. App. 698, 247 S.E.2d 223 (1978) (release of
obligor would not release co-obligor when obligation was joint and several rather than joint).

178. See O.C.G.A. §§ 14-8-61, -65 to -66 (Michie 1982). It is not clear, however, whether
the phrasing of these sections prevented recovery out of the firm's assets.
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from one of the partners, general Georgia law would give the paying part-
ner a right of 'contribution' against the other partners. 7 Under prior
Georgia law, the other partners, subject to contrary agreement, were
'equally liable' for the losses of the business. 80 Thus, a determination had
to be made, probably in an accounting proceeding, concerning the total
amounts of firm assets and liabilities. The nonpaying partners were
equally liable to each paying partner in amounts sufficient to make up the
difference between what the latter partner paid and his share of the
losses of the business. Solvent partners were required to make up the
share of an insolvent partner. 8 ' Prior Georgia case law permitted contri-
bution only for sums actually paid,' 82 and then only if the payment was a
"necessary payment of a firm obligation.' ' 83 It is unclear under prior
Georgia law whether the creditors could have enforced the contribution
obligation and what happened when one or more nonpaying partners was
deceased or outside the jurisdiction.

2. The New Act

The new Act takes an 'entity' approach to partnership liability. It is
clear that a partnership liability is created.'" A paying partner may ob-
tain 'indemnity' from the partnership pursuant to new Code subsection
14-8-18(2). Pursuant to new subsection 14-8-40(4), the individual part-

179. Id. § 23-2-71 provides:
Entitlement to contribution; when equity has jurisdiction.

In cases of joint, joint and several, or several liabilities of two or more
persons, where all are equally bound to bear the common burden and one
has paid more than his share, he shall be entitled to contribution from the
others; and whenever the circumstances are such that an action at law will
not give a complete remedy, equity may entertain jurisdiction.

Id.
180. Id. § 14-8-45 provided:

Rights of individual partners in property and profits; liability for losses.
Unless otherwise provided in the agreement creating the partnership,

partners shall have equal interest in all the stock or property brought into
the business by any of the partners and shall be equally entitled to share
the profits and equally liable to pay the losses of the business.

Id.
181. Id. § 14-8-46 provided: "Contribution where partner insolvent. If any partner shall

be insolvent, each solvent partner shall be liable to contribute according to his interest to
pay the amount of the pro rata liability of the insolvent partner for the debts of the firm."
Id.

182. See Widdon v. Forshee, 228 Ga. 133, 184 S.E.2d 349 (1971); Brinson v. Franklin,
177 Ga. 727, 171 S.E. 287 (1933). These cases are consistent with O.C.G.A. § 23-2-71 (Michie
1982).

183. See Todd v. Waddell, 120 Ga. App. 20, 24, 169 S.E.2d 351, 354 (1969).
184. See app. A, infra p. 524, §§ 14-8-9, -13 to -14.
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ners must 'contribute' to the partnership an amount sufficient to make up
for any shortfall of firm assets to liabilities. Thus, unlike prior Georgia
law, the new Act requires that allocation of partner responsibility for firm
liabilities be administered through the firm. This provides a less cumber-
some procedure than that under prior Georgia law, since the firm may
indemnify a paying partner without the necessity of determining individ-
ual partner responsibility for losses through an accounting. It is not clear,
however, that there is any effective difference from prior Georgia law
since, in the event of disagreement among the partners, the partner seek-
ing indemnification is remitted to an accounting action under the new
Act,"' just as was required under prior Georgia law. Although the
nonpaying partners are liable to the firm under the new Act rather than
directly to the paying partner, the paying partner is protected by being
given the right, under new subsection 14-8-40(6), to enforce the contribu-
tion obligation.

Aside from the difference in general approach, there are a number of

specific respects in which the new Act differs from or clarifies prior Geor-
gia law. First, the extent of the nonpaying partners' liability for 'contribu-
tion' in the absence of contrary agreement is determined according to
profit share under new subsection 14-8-18(1) rather than equally as under
prior Georgia law.' s Second, a partner may obtain indemnity pursuant to

new subsection 14-8-18(2) not only for payments made but also for liabili-
ties incurred, and these payments and liabilities need not have been 'nec-

essary,' but only made or incurred "in the ordinary and proper conduct of
its business, or for the preservation of its business or property."18 7 This
looser standard of indemnification under the new Act permits more equi-
table sharing of the burden of firm debts than under prior law. Third,
new subsection 14-8-40(5) clarifies that contributions may be enforced by
an assignee for the benefit of creditors or other persons appointed by the
court. Fourth, new subsection 14-8-40(7) clarifies that a deceased part-
ner's individual estate is subject to the contribution obligation. Finally,
new subsection 14-8-40(4) requires partners to make up not only for an
insolvent partner's share of losses, but also for that of a partner who is
not subject to process and refuses to contribute.

185. See BROMBERG, supra note 79, at 373.

186. As will be discussed infra note 208, however, this difference is probably not
significant.

187. App. A, infra p. 524, § 14-8-18(2).
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VI. RIGHTS OF PARTNERS AMONG THEMSELVES

A. Introduction

Sections IV and V dealt with the powers and responsibilities of part-
ners in dealings with third parties. In this section, the rules governing
dealings among the partners will be discussed.

B. Management and Control

As discussed in section V(B), above, each partner has the power to bind
the firm to some extent in dealings with third parties. It is a separate
question, however, whether the transaction has been actually authorized
by the firm. This depends on whether the transaction has received the
requisite approval by the partners. As a practical matter, the existence of
actual authority may determine the right of the other partners to seek
liability or other sanctions (including dissolution or expulsion) against the
acting partner. Also, as discussed below concerning two-member partner-
ships, whether the transaction is actually authorized may determine
whether the firm is liable to a third party who is aware that one or more
partners do not approve of the transaction.

Under new subsection 14-8-18(5), in the absence of contrary agreement,
partners have equal rights to control the firm. Thus, the basic model of
partnership management contrasts with the corporate rule of voting ac-
cording to the extent of capital contributions. This is consistent with the
usual circumstance in the very small business that all of the members
work full time in the business and make substantial and equivalent con-
tributions of human capital and, therefore, would not want to risk being
outvoted by a co-owner who happens to have made a larger contribution
of cash or property. In some partnerships, such as large law and account-
ing firms, the partners may want to vary the standard form of equal man-
agement rights by agreeing to give greater rights to partners who contrib-
ute more capital or expertise.

Prior Georgia law was unclear concerning the voting rights of partners.
Although prior Official Code of Georgia Annotated section 14-8-41l' pro-
vided that partners "have joint possession" of the partnership prop-

188. O.C.G.A. § 14-8-41 (Michie 1982) provided:
Powers of individual partners.

Each partner may examine into the affairs of the firm and, unless other-
wise agreed, have joint possession of its effects, collect and apply its assets,
contract or otherwise bind the firm in matters connected with its business,
and execute any writing or bond in the course of the business, at no time
transgressing the rights of other partners or seeking in bad faith to evade or
violate their wishes.
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erty,189 there are no Georgia cases explaining precisely what this means.
Thus, new subsection 14-8-18(5) provides important clarification on this
point.

A separate question concerns the number of partners who must ap-
prove a partnership transaction when a disagreement exists. Prior Official
Code of Georgia Annotated section 14-8-42110 provided, in the absence of
contrary agreement, for majority control on matters "within the scope of
the partnership business" and for unanimity on matters "outside of such
business."'' New subsection 14-8-18(8) provides, in the absence of con-
trary agreement, for majority control of "ordinary matters," and for una-
nimity in regard to acts "in contravention of any agreement between the
partners."'9 Despite the difference in language, it would appear that the
two provisions are substantially similar in effect. Although there is no
case law interpreting prior Code section 14-8-42, "scope of the partner-
ship business" must refer to the business usually conducted by the part-
nership rather than to all business the partnership actually conducts.
Otherwise, the reference to matters "outside of such business" would be
meaningless. While new subsection 14-8-18(8) does not refer to acts
outside the ordinary business of the partnership, by negative implication
such acts, as under prior Code section 14-8-42, must require a unanimous
vote. Finally, while prior Code section 14-8-42 did not refer to acts in
contravention of the partners' agreement, it is likely that the Georgia
courts would have followed the approach of new subsection 14-8-18(8) by
requiring concurrence of all of the partners to effectively amend the
agreement, unless the agreement expressly permitted nonunanimous
amendment.

Thus, the 'standard form' of voting requirements for partnerships
under both prior Georgia law and the new Act calls for participation by
all partners in management, approval of even ordinary decisions by a ma-
jority of the partners, and a veto power concerning other matters. As with
respect to voting power, this comports with the active involvement of all
co-owners in the affairs of a small business. In larger partnerships, such
as law and accounting firms, in which majority control of ordinary deci-
sions or a unanimity requirement would be unwieldy, both prior law and

189. Id.
190. Id. § 14-8-42 provided:

Power of majority of partners; veto by individual partners in matters outside of
business.

Unless otherwise stipulated, a majority of the partners shall control on any
question within the scope of the partnership business; but outside of such
business, any partner may veto the use of the partnership assets.

Id.
191. Id.
192. App. A, infra p. 524, § 14-8-18(8).
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the new Act permit the parties to provide for alternative voting
requirements.

An interesting problem not explicitly dealt with in either the prior
Code or the new Act concerns management of two-member partnerships.
In two cases, including one in Georgia, the courts held that suppliers
could recover from mercantile partnerships even when they knew that
one of the two partners objected to the order.1 9 3 In one non-Georgia case,
however, one partner in a two-partner firm, who dissented from the hiring
of a third employee, was not charged for the employee's wages." These
cases may be reconciled under the principle that one partner may act
over the objection of the other to continue a pre-existing practice such as
the ordering of articles normally purchased by a mercantile concern, but
may not act to undertake a new action such as the hiring of an additional
employee. This approach has been objected to by one commentator, who
argues that the firm could be damaged if one partner were entitled to
continue ordering over the objection of the other.196 The counterargument
is that to permit one partner to unilaterally effect a change in the ordi-
nary conduct of the business would be inconsistent both with the usual
expectations of the parties and the voting requirements discussed above.
In a situation presenting the risk of serious damage, the dissenting part-
ner has the option of causing a dissolution and communicating that fact
to the third party supplier.

Finally, a special voting requirement follows the principle of 'delectus
personae'-that is, the right of each partner to veto admission of a new'
partner. This principle is set forth in both prior Official Code of Georgia
Annotated section 14-8-43196 and new subsection 14-8-18(7). As with re-
spect to general voting powers and requirements in the partnership, this
principle is based on the close working relationship of the owners in the
typical very small business. The parties may vary this provision, as they
can the others discussed above, by contrary agreement and probably
would wish to do so in large firms or in firms that include passive
members.197

193. See Campbell & Jones v. Bowen & Bird, 49 Ga. 418 (1872); National Biscuit Co. v.
Stroud, 249 N.C. 467, 106 S.E.2d 692 (1959).

194. See Summers v. Dooley, 94 Idaho 87, 481 P.2d 318 (1971).
195. See BROMBERG, supra note 79, at 305.
196. O.C.G.A. § 14-8-43 (Michie 1982) provided: "Introduction of new partner. No

partner, by assigning his interest or otherwise, may introduce a new partner into the part-
nership without the consent of the other partners, unless such power is reserved in the con-
tract creating the partnership." Id.
1 197. For a case concerning interpretation of an agreement that did vary the rule of
'delectus personae,' see Day v. Sidley & Austin, 394 F. Supp. 986 (D.D.C. 1975).
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C. Partnership Books and Information

In order to be able to intelligently exercise the management and control
rights discussed in the preceding section, the partners must have access
to information about the business. New Code section 14-8-19 provides
that each partner shall have access to the partnership books. Prior Geor-
gia law did not explicitly provide for partner access to partnership books,
but this right of access is consistent with the general Georgia law of
fiduciary duties1" and with the partners' duty of good faith under prior
Georgia law. 19

With respect to partners' rights to information, new section 14-8-20 re-
quires partners to render certain information concerning the partnership.
Unlike official section 20, new Code section 14-8-20 requires disclosure
"to the extent the circumstances render it just and reasonable," and not
merely when demanded. 00 This is consistent with case law under official
section 20.201 By requiring disclosure to "the legal representative of any
deceased partner," new section 14-8-20 (which is identical to the official
version in this respect) makes it clear that the duty to disclose extends at
least to liquidation situations02 and thus does not depend wholly on the
technical existence of a partnership relationship. The courts also have re-
quired disclosure to incoming partners202 and in connection with forma-
tion of the partnership.204

The prior Code provisions concerning partnership did not impose a
duty of disclosure. Such a duty was imposed even in the absence of de-
mand under the Code provision dealing with 'confidential relations,'
which were defined to include partnerships.20 With respect to forming or

198. See infra notes 215-16 and accompanying text.
199. See O.C.G.A. § 14-8-41 (Michie 1982).
200. Compare app. A, infra p. 524, § 14-8-20 with app. B, infra p. 547, § 20.
201. See Herring v. Offutt, 266 Md. 593, 295 A.2d 876 (1972).
202. App. A, infra p. 524, § 14-8-20. See BROMBERG, supra note 79, at 387 n.42. With

respect to the duty in liquidation situations, see Beane, The Fiduciary Relationship of a
Partner, 5 J. CORP. L. 483, 513-15 (1980).

203. See Herring v. Offutt, 266 Md. 593, 295 A.2d 876 (1972); H. REUSHLEIN & W. GREG-
ORY, AGENCY & PARTNERSHIP 280 (1979).

204. See BROMBERG, supra note 79, at 387.
205. O.C.G.A. § 23-2-58 (Michie 1982) provides:

Confidential relations defined.
Any relationship shall be deemed confidential, whether arising from na-

ture, created by law, or resulting from contracts, where one party is so situ-
ated as to exercise a controlling influence over the will, conduct, and inter-
est of another or where, from a similar relationship of mutual confidance,
the law requires the utmost good faith, such as the relationship between
partners, principal and agent, etc.
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liquidating partnerships, while the general Code provisions just referred
to extend to any 'confidential relationship' and do not explicitly require
the technical existence of a partnership, at least one Georgia court re-
fused to require disclosure in a forming partnership.0 6 This case is proba-
bly not good law under the new Act. It is important to note that the
access to books and the duty to disclose, unlike the voting rights and re-
quirements discussed in subsection VI(B), are not subject to contrary
agreement of the partners.0

D. Financial Rights of the Partners

Both prior Georgia law and the new Act provide for a package of
partner financial rights that the parties may vary by contrary agreement.
Under the new Act, this package includes the following: (1) equal profit
share (subsection 14-8-18(1)); (2) sharing of losses according to profit
share (subsection 14-8-18(1)); (3) payment of interest on advances to the
partnership beyond the agreed capital contribution (subsection 14-8-
18(3)); (4) no payment of interest on capital contributions except from
the date it is agreed the interest should be repaid (subsection 14-8-18(4));
and (5) no remuneration for services except for those rendered in connec-
tion with winding up the business (subsection 14-8-18(6)).

Prior Georgia law is largely consistent with the new Act concerning
profit and loss shares,20 8 interest on capital contributions, 2 0 and remuner-
ation for predissolution services.2 1 0 Prior Georgia law probably did not
permit compensation for services in connection with winding up,2 1' and
certainly did not allow compensation for advances21 2 in the absence of
contrary agreement. The new Act represents the better approach on these
points. The theory underlying nonpayment of wages for predissolution

206. Hancock v. Gunter, 195 Ga. 646, 24 S.E.2d 772 (1943).
207. The requirement, however, that the books be kept at the partnership's principal

place of business is subject to contrary agreement. For a brief discussion of the rationale for
a mandatory requirement in this regard, see supra text accompanying note 25.

208. O.C.G.A. § 14-8-45 (Michie 1982) provided that profits and losses be shared equally.
It is possible that a Georgia court would have implied an agreement to share losses in the
same proportion as profits, as is provided under new subsection 14-8-18(1), if the parties
had agreed to share profits unequally and had said nothing about losses.

209. See Tutt v. Land, 50 Ga. 339, 350 (1873).
210. See Maynard v. Maynard, 147 Ga. 178, 93 S.E. 289 (1917); Bishop v. Pendley, 138

Ga. 738, 76 S.E. 63 (1912); McAllister v. Payne, 108 Ga. 517, 34 S.E. 165 (1899).
211. This was the common law rule. See BROMBERG, supra note 79, at 379. In Maynard

v. Maynard, 147 Ga. 178, 93 S.E. 289 (1917), the request for compensation did not cover
substantial services by one of two partners in connection with winding up, indicating that
this was assumed to be the Georgia rule.

212. See McAllister v. Payne, 108 Ga. 517, 34 S.E. 165 (1899); Prentice v. Elliott, 72 Ga.
154 (1883).
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services and interest on capital contributions in the absence of contrary
agreement is that the partner has already been paid for these services and
contributions in the form of his profit share.218 The partner's profit share,
however, cannot be assumed to pay for advances beyond capital or to pay
for post-dissolution services. Although the parties can draft around both
provisions, the statute should specify the arrangement the parties would
most likely want in order to reduce the necessity for specialized drafting
and to 'mimic' the market with respect to parties to an informal partner-
ship who have not entered into an agreement.2 14

E. Fiduciary Duties of Partners

New section 14-8-21 requires partners to account to the partnership as
fiduciaries for benefits derived from the business without the consent of
the other partners. Georgia partnership cases decided under the prior
Code section dealing with confidential relationships"1 O are generally to the
same effect.2 1 The new Act goes beyond prior Georgia law, however, in
making it clear that this fiduciary duty is owed to potential and former
partners in formation and liquidation,2 7 and that a partner holds wrong-
fully appropriated funds as a trustee, possibly making it easier for the
partnership to recover these funds from an insolvent wrongdoing
partner.

218

F. Remedies

The formal accounting proceeding is the exclusive damage remedy

213. See BROmBERG, supra note 79, at 373, 376.
214. See supra text accompanying notes 12-14.
215. O.C.G.A. § 23-2-59 (Michie 1982) provides:

Acquisition of antagonistic rights by one in confidential relationship.
Where, by the act or consent of parties or the act of a third person or of

the law, one person is placed in such relation to another that he becomes
interested for him or with him in any subject or property, he is prohibited
from acquiring rights in that subject or property which are antagonistic to
the person with whose interest he has become associated.

Id.
216. See Gaddie v. Mann, 147 F. 960 (S.D. Ga. 1906), rev'd on other grounds, 158 F. 42

(5th Cir. 1907) (appropriation by partners of proceeds from sale of options belonging to
partnership); H. Marshall & Co. v. Johnson, 33 Ga. 500 (1863) (partner competing with
partnership business).

217. The Georgia cases are in coiflict. Compare Hancock v. Gunter, 195 Ga. 646, 24
S.E.2d 772 (1943) (no fiduciary duty to speak when partnership had not commenced as of
the time of the nondisclosure) with Bennett v. Smith, 108 Ga. 466, 34 S.E. 156 (1899) (fidu-
ciary duties recognized in connection with dissolution of a partnership).

218. See 4 W. COLLIER, COLLIER ON BANKRUPTcY 541.13 (15th ed. 1979). With respect
to this rationale for the provision, see Lewis, supra note 157, at 626.

[Vol. 36



GEORGIA PARTNERSHIP LAW

available to a partner against the other partners of a going partnership
with respect to partnership transactions. 19 The formal accounting goes
beyond mere access to information, and involves a full inquiry into part-
nership transactions occurring since the last accounting.220 As under new
Code section 14-8-22, prior Georgia law provided for a right to an ac-
counting in the event of wrongful exclusion of a partner,2 when there
was a contractual right to an accounting,222 and under other circum-
stances.2 23 New section 14-8-22 goes beyond prior Georgia law in clarify-
ing that the right also exists to enforce the fiduciary duty provided for
under new section 14-8-21, discussed in section VI(E), and that the par-
ties may agree to procedures other than a right to an accounting, such as
arbitration. The latter point also expands upon official section 22.

VII. PARTNERSHIP PROPERTY

A. Title to Partnership Property

Pursuant to new Official Code of Georgia Annotated subsection 14-8-
8(f), when property is acquired by a partnership in the partnership name,
the partnership itself, rather than the individual partners, holds title to
the property. This is contrary to prior Georgia law which, consistently
with the 'aggregate' view of partnership, held that while property could
be acquired by deed that named the partnership as well as the individual
partners, legal title vested exclusively in the individual partners as te-
nants in common.2 4 The new Act simplifies conveyances of partnership
property, since it follows from the fact that the partnership holds title to
the property that title can be conveyed in the partnership name alone
rather than in the names of all the partners. The conveyance of partner-
ship property is dealt with in new section 14-8-10, discussed in section
IV(C), above. ' 25

219. See Miller & Son v. Freeman, 111 Ga. 654, 36 S.E. 961 (1900); BROMBERG, supra
note 79, at 403. With respect to the right to an accounting upon disssolution of the partner-
ship, see app. A, infra p. 524, § 14-8-43 and discussion infra text preceding note 343.

220. See the description of the accounting in BROMBERG, supra note 79, at 410-12.
221. See Zerounis v. Berry, 199 Ga. 410, 34 S.E.2d 275 (1945); Hogan v. Walsh, 122 Ga.

283, 50 S.E. 84 (1905).
222. See Giordano v. Kenmaier, 210 Ga. 766, 82 S.E.2d 824 (1954).
223. See Miller & Son v. Freeman, Ill Ga. 654, 36 S.E. 961 (1900).
224. See supra notes 143-44 and accompanying' text.
225. New subsection 14-8-8(f) has been changed from official subsection 8(3) to provide

that title to property held in the partnership name "may be conveyed in accordance with
Code Section 14-8-10" instead of "can be conveyed only in the partnership name." Compare
app. A, infra p. 524, § 14-8-8(f) with app. B, infra p. 547, § 8(3). This eliminates any possi-
ble confusion concerning which provision controls conveyances of partnership property.

19851



MERCER LAW REVIEW

B. What Property is Owned by the Partnership?

1. Introduction

Partnership is often an informal relationship in which the parties have
not fully attended to all relevant paperwork. This lack of attention to
detail may cause particularly serious problems with respect to determin-
ing the rights of creditors and partners to partnership property. The mere
fact that the business is using certain property-including, for example,
the building in which the business is operated-does not mean that the
partnership owns this property. Instead, ownership of the property may
have been retained by one of the partners who owned it prior to the for-
mation of the partnership, and this partner may be renting it to the busi-
ness. What facts will be relevant and what facts will be determinative
concerning whether the property is owned by the business?

2. Prior Georgia Law

There were no prior Code provisions dealing with the determination of
partnership property. In the leading case of Ferris v. Van Ingen & Co.,22

the court held that certain property belonged to the firm and
stated: "We believe the law to be that whenever a firm purchases real
estate in the firm name, with partnership funds, for partnership purposes,
and actually uses it for such purposes, it does become partnership prop-
erty. " 7 The court in Ferris, however, did not have occasion to determine
what the result would be if one of these elements of firm ownership was
missing. By the same token, in All Florida Sand, Unincorporated v.
Lawler Construction Co.,2 2 the court upheld a levy on certain property
by an individual partner's creditor, 22 stating that the evidence failed to
establish any of the Ferris indicia of ownership by the firm. Again, the
court did not have occasion to determine what the result would be if only
one of these elements was missing-for example, purchase in the partner-
ship name.

Two cases that did focus on the purchase-in-partnership-name element
reached different results. In Bloodworth v. Bloodworth,23

0 the supreme
court reversed the trial court's order enjoining conveyances to the surviv-
ing partners on a petition by the heirs of a deceased partner. The court
held that, although the deed did not mention the partnership, the surviv-

226. 110 Ga. 102, 35 S.E. 347 (1900).
227. Id. at 113, 35 S.E. at 352.
228. 209 Ga. 720, 75 S.E.2d 559 (1953).
229. Under prior Georgia law, the creditor of an individual partner could not levy on

specific partnership property. See O.C.G.A. § 14-8-74 (Michie 1982).
230. 226 Ga. 898, 178 S.E.2d 198 (1970).
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ing partners could prove ownership by the partnership through evidence
extrinsic to the deed. In Morgan Guaranty Trust Co. v. Alexander Equi-
ties, Inc. ,' 1 however, the court upheld a levy by a partner's individual
creditor, reasoning that since the property levied upon was not held in
the partnership's name it could not be partnership property. The court
distinguished Bloodworth on the ground that the instant case involved
execution by a creditor, which raised "the question of individuals shield-
ing assets in secret partnerships."""

To summarize prior Georgia law, it would appear that the holding of
property in the partnership name was a necessary predicate to finding
that the partnership owned the property in a suit involving a levy on
partnership real property by a creditor of an individual partner. Apart
from this rule, it was not clear what the precise effect was in creditor or
partner suits of factors such as purchase and use for partnership pur-
poses, purchase in the partnership name, and purchase with partnership
funds.

3. Official Version of Uniform Partnership Act

The determination of what property is owned by the firm is not much
clearer under the official version of section 8 than under prior Georgia
law. The only clarification contributed by official section 8 is that prop-
erty purchased with partnership funds is presumed to be partnership
property. It is not clear, however, when the presumption is rebutted. For
example, the presumption sometimes has been held to be rebutted by a
showing that the title was in the partners individually, 33 but sometimes
courts have not so held.2 3 4 Moreover, it is not clear that there is a
counterpresumption when the property was not purchased with partner-
ship funds. In fact, it has been held that even property that was pur-
chased with individual funds and held in an individual's name was part-
nership property when the property was used and maintained by the
partnership. " 5

4. The New Act

New section 14-8-8 has been substantially changed from the official ver-
sion to add clarity and predictability to the determination of partnership
property. New subsections 14-8-8(a) through (c), which are modeled on'

231. 246 Ga. 60, 268 S.E.2d 660 (1980).
232. Id. at 61, 268 S.E.2d at 661.
233. See, e.g., Estate of Allen, 239 N.W.2d 163 (Iowa 1976).
234. See, e.g., Estate of Schaefer, 72 Wis. 2d 600, 241 N.W.2d 607 (1976).
235. See Swarthout v. Gentry, 62 Cal. App. 2d 68, 144 P.2d 38 (1944); Cyrus v. Cyrus,

242 Minn. 180, 64 N.W.2d 538 (1954).
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the Alabama version of Uniform Partnership Act section 8,236 provide
that, subject to subsection (d), property is presumed to be partnership
property if it is included in the partnership agreement or statement of
partnership (subsection 14-8-8(a)(1)), acquired in the partnership name
(subsection 14-8-8(a)(2)), or purchased with partnership funds (subsec-
tion 14-8-8(b)). It is presumed not to be partnership property if it was
purchased in an individual's name with individual funds unless the prop-
erty is described in the partnership agreement or in a statement of part-
nership (subsection 14-8-8(c)). New subsection 14-8-8(d), consistently
with the Georgia cases discussed in subsection VIII(B)(2), above, provides
that property shall not be deemed to be partnership property to the
prejudice of any nonpartner if the property is not held in the partnership
name and the property is a type the ownership of which is customarily
publicly recorded. New subsection 14-8-8(d) clarifies a point that was not
addressed in the Georgia cases by adding the qualification that the third
party is not protected if he had knowledge contrary to the public record.

In general, under new section 14-8-8, partners and third parties dealing
with partnerships will be able to rely on the written record to determine
whether property is owned by the partnership. The exception to this con-
cerns property that is not customarily recorded and that was purchased
with partnership funds. The inference concerning the partners' intent
from use of partnership funds outweighs any inference from the
paperwork, and there is no overriding reliance interest as there is in the
case of real property held in individual name. Although the courts will be
less able under new section 14-8-8 than under either prior Georgia law or
official section 8 to look to the particular facts of each case to determine
what property is owned by the partnership, this loss of flexibility is more
than compensated for by the addition of greater clarity and predictabil-
ity. Under new section 14-8-8, the parties to an informal partnership, who
have not specified the ownership of property, and third parties dealing
with the partnership are more likely to know their rights and, therefore,
to forgo wasteful litigation in the event of a dispute than under prior
Georgia law or official section 8.

C. The Nature of a Partner's Interest in Partnership Property

1. Prior Georgia Law

(a) Introduction. Prior Georgia law appears to have adopted the 'ag-

gregate' theory of partnership by stating that the partners own the prop-

236. ALA. CODE § 10-8-70 (1975).
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erty individually, as tenants in common. 23 7 This contrasts with the 'en-
tity' view, in which property is owned by the partnership, and the
partners are left only with an interest in the partnership entity, as are
shareholders in a corporation. If taken literally, the 'aggregate' view
would cause serious problems. First, partners would have individual
rights to use the property that would exceed their merely coequal rights
to manage the firm.2 3 8 Second, permitting the partners to transfer por-
tions of the partnership property, contrary to the principle of delectus
personae, would result in giving rights to outsiders without the consent of
the other partners.2 3 9 Finally, permitting assignment, execution by credi-
tors of individual partners, and inheritance of the property by partners'
heirs and devisees would mean that there is no pool of property that is
committed to the business, which would seriously hamper the carrying on
of the business.

2 0

Some Georgia cases, in fact, have espoused the 'entity' approach. For
example, in Taylor v. McLaughlin,24

1 the court stated:

In equity, real estate belonging to a partnership is sometimes treated as a
part of the partnership's assets and as personal estate. This is not an
arbitrary rule declaring that in all cases the title to property conveyed to
a partnership is in the firm and not in the individuals composing it. This
equitable rule grew out of the peculiar nature of the partnership relation,
and was designed to give substantial justice between the partners them-
selves and between the individual and the firm creditors of the partners,
in the adjustment of the partnership affairs.242

As stated in the above quotation, the Georgia courts have not wholly set-
tled on either the 'aggregate' or the 'entity' approach. A complete picture
of Georgia law on this subject emerges from an examination of each the
attributes of property ownership.

(b) Right of Possession. Pursuant to prior Official Code of Georgia
Annotated section 14-8-41,41 the partners "ha[d] joint possession" of
partnership property.244 There are, however, no Georgia cases that ex-
plain precisely what this meant. Thus, the law controlling the partner's

237. See, e.g., Bloodworth v. Bloodworth, 226 Ga. 898, 178 S.E.2d 198 (1970).
238. For a discussion of partners' management rights, see supra section VI(B).
239. See UNIFORM PARTNERSHIP ACT, 6 U.L.A. 328 comment to § 25(2b) (1969).
240. See BROMBERG, supra note 79, at 237.
241. 120 Ga. 703, 48 S.E. 203 (1904).
242. 120 Ga. at 706, 48 S.E. at 204. For expressions of similar views, see Maxco, Inc. v.

Volpe, 247 Ga. 212, 214, 274 S.E.2d 561, 564 (1981); Branch, Scott & Co. v. Adam, Smith &
Co., 51 Ga. 114, 117 (1874).

243. O.C.G.A. § 14-8-41 (Michie 1982). See supra note 188.
244. Id.
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right of possession might have been the one that governed tenants in
common, pursuant to which a tenant in common could use his share of
partnership property for his own purposes.'4 5 Even if he used more than
his share of the property, the remedy of the other owners may have been
limited to an accounting for profits rather than an action for damages for
injury to the business.

(c) Assignability. In some cases, Georgia courts apparently espoused
the principle that partners, as tenants in common, could assign their in-
terests in partnership property.2 46 The partner assignments in these cases,
however, were held to be subject to the claims of partnership creditors. In
fact, one case held that a sale of partnership property to pay debts was
valid as against a partner's prior mortgage of his individual interest to
secure an individual debt.24 7 What the partner was assigning, therefore,
was merely his interest in the surplus remaining after eventual settlement
of partnership debts, and not an undivided interest in partnership prop-
erty.248 Thus, while prior Georgia law is far from clear concerning assigna-

245. Id. § 44-6-121 provides:
Rights and liabilities of cotenants; accounting for rents, profits, etc.

(a) Every tenant in common shall have the right to possess the joint
property. As long as a tenant in common occupies no greater portion of the
joint property than his own share would be on partition and does not with-
draw from the joint property any of its essential value, such as mineral de-
posits, he shall not be liable to account for rent to his cotenant.

(b) A tenant in common shall be liable to account to his cotenant if he:
(1) Receives any rent or other profit from the joint property;
(2) Commits any waste;
(3) Deprives his cotenant of the use of his fair proportion of the

joint property;
(4) Appropriates the joint property to his exclusive use; or
(5) Uses the joint property in a manner which must necessarily

be exclusive.
Id.

246. For cases permitting partners to mortgage their interests, see Taylor v. McLaughlin,
120 Ga. 703, 48 S.E. 203 (1904); Shaw v. McDonald, 21 Ga. 395 (1857). For a case in which a
deed was construed to convey a partner's interest in partnership property, see Carpenter v.
Cornwell, 133 Ga. App. 797, 213 S.E.2d 56 (1975).

247. See Shaw v. McDonald, 21 Ga. 395 (1857).
248. For a statement of this as a general rule in the context of a mortgage of a partner's

interest in partnership real estate, see 9 G. THOMPSON, THOMPSON ON REAL PROPERTY 140
(1958) which states in part:

A mortgage made by a partner of his interest in partnership real estate, to one
who knows it to be such, is not a mortgage of the partner's undivided interest in
such real estate but of his interest in the portion mortgaged after the payment of
the firm debts upon a settlement of the partnership accounts. The mortgage is not
available until the partnership debts have been paid and the partnership accounts
have been discharged, if the other partner chooses to assert his equity, or if subse-
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bility, it appears to follow the 'entity' approach in this respect.

(d) Creditors' Rights. The prior Code was clear on at least one aspect
of a partner's rights in partnership property-creditors of individual part-
ners could not levy on partnership assets.2 " The 'aggregate' theory reared
its head, however, in cases holding that the rights of creditors were sub-
ject to partners' personal exemptions.25

0 In one case, the court refused to
protect a creditor's right to take advantage of a debtor's exemption, not-
ing that the partner's interest in the partnership assets was only an inter-
est in the surplus of the firm remaining after debts had been paid, so that
only the partner's interest in this surplus was entitled to the protection of
the exemption provisions.2 5

1 Another court, however, upheld even the
right of a creditor to take advantage of a debtor's exemption as against
another creditor.2 5 2

quent partnership mortgagees assert their priority, or if creditors of the partner-
ship attach the property or levy an execution upon it as belonging to the partner-
ship. There would in such case be no distinction between debts incurred prior to
the mortgage and those incurred subsequently.

Id.
249. O.C.G.A. § 14-8-74 (Michie 1982) provided:

Garnishment of partner's interest in partnership assets.
The interest of a partner in the partnership assets may be reached by a

judgment creditor by process of garnishment served on the firm and shall
not be subject to levy and sale. The lien on such interest shall attach from
the date of the judgment against the partner.

Id.
Id. § 18-3-6 provides:

Issuance against joint contractors or partners.
In cases of joint contractors and partners, where any one of them shall

render himself liable to attachment according to law, an attachment may
issue against him, upon the plaintiff, his agent, or his attorney at law com-
plying with this article. The proceeding against such joint contractor or
partner shall be in all respects as in other cases of attachment, except that
such attachment shall be levied only upon the separate property of such
joint contractor or partner.

Id.
For cases holding, consistently with the above Code provisions, that a partner's creditors

may not levy on partnership property, see Morgan Guar. Trust Co. v. Alexander Equities,
Inc., 246 Ga. 60, 268 S.E.2d 660 (1980); All Florida Sand Unincorporated v. Lawler Constr.
Co., 209 Ga. 720, 75 S.E.2d 559 (1953); Citizens' Bank & Trust Co. v. Pendergrass Banking
Co., 164 Ga. 302, 138 S.E. 223 (1927); Willis v. Henderson, 43 Ga. 325 (1871); Weinberg v.
Lastinger, 92 Ga. App. 407, 88 S.E.2d 527 (1955).

250. See Citizens' Bank & Trust Co. v. Pendergrass Banking Co., 164 Ga. 302, 138 S.E.
223 (1927); Blanchard, Williams & Co. v. Paschal, 68 Ga. 32 (1881); Harris v. Visscher, 57
Ga. 229 (1876). The exemptions from levy and sale are provided for in GA. CONST. art. I, § 1,
para. 26, and in O.C.G.A. § 44-13-1 (Michie 1982).

251, See Commercial Bank v. Watt, 178 Ga. 615, 173 S.E. 394 (1934).
252. See Citizens' Bank & Trust Co. v. Pendergrass Banking Co., 164 Ga. 302, 138 S.E.
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(e) Descendability of Partnership Property. The mixture of 'en-
tity' and 'aggregate' approaches is particularly evident with respect to
descendability of partnership property. When a partner died, control of
the property passed under the prior Code to the surviving partners rather
than the legal representatives of the deceased partner, consistently with
the 'entity' approach.2 5 3 In two respects, however, prior Georgia law on
this point was consistent with the 'aggregate' approach. First, the surviv-
ing partners had the power to convey partnership property only to the
extent necessary to pay debts.2 Second, real property retained its char-
acter vis-A-vis the deceased partner's estate to the extent that the prop-
erty was unnecessary to pay debts.25 5 Thus, a deceased partner's interest
in the property was, to some extent, personal property-that is, like cor-
porate stock, an interest in the partnership entity-and to some extent,

223 (1927).
253. O.C.G.A. § 14-8-47 (Michie 1982) provided:

Rights and liabilities of surviving partners upon death of partner-Control and
division of assets.

In the event of the death of one or more of the partners, the surviving

partner may control the assets of the firm to the exclusion of the legal rep-
resentatives of the deceased partner or partners and shall be primarily lia-
ble to the creditors of the firm for their debts. Where partnerships have
been, or shall be, dissolved by the death of one or more partners and all the
debts of the firm are paid, the assets of the firm, as far as possible, may be
divided in kind among surviving partners and the representatives of the
deceased partners by three disinterested appraisers, chosen by the parties
as arbitrators or appointed by the judge of the probate court of the county
where the survivors reside. On application of any party, the appraisers shall
be sworn to make a fair appraisal and division to the best of their ability.
After such division, the representatives of the deceased partners may sue in
their own names upon all choses in action assigned to them in the division.

Id.
254. Id. § 14-8-48 provided:

Same-Disposition of real property.
In equity, real estate of the firm is considered personal property to the

extent necessary to pay debts. In the event of the death of one or more of
the partners, the surviving partners may dispose of the entire equitable in-
terest in real property owned by the firm, for the purpose of paying the
debts of the firm, and the purchaser may compel a conveyance of legal title
thereto from the heirs of the deceased partner.

Id. § 14-8-49 provided:
Same-Disposition of personal property.

In the event of the death of one or more of the partners, title to personal
property shall vest in the surviving partners, who have the right to dispose
thereof for the purpose of paying the debts of the firm and making a distri-
bution of its assets.

Id.
255. See the first sentence of id. § 14-8-48.
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an individual real property interest.'" This characterization affected the
vesting of title in connection with intestate estates.2 57

(f) Year's Support. Although the Georgia cases recognized allowance
of the surviving spouse's and minor children's right to year's support out
of partnership property,2 1

8 which is consistent with the 'aggregate' ap-
proach, these same cases held that the right to the year's support was
subject to the debts of the partnership. Since the year's support is enti-
tled to priority over other debts,2

51 it is clear that the courts were not
allowing the year's support out of specific partnership property and sub-
ordinating it to partnership debts. Rather, they were allowing it as a pri-
ority payment out of the partner's interest in the partnership en-
tity-that is, the surplus after payment of debts. This is consistent with
the treatment under the prior Georgia law of assignability, but inconsis-
tent with the Georgia treatment of debtor's exemption.

(g) Conclusion. In general, Georgia law on the nature of partners' in-
terests in partnership property is a confusing patchwork of 'entity' and
'aggregate' features. To some extent, as with respect to partners' posses-
sory rights, it is unclear which approach a court would follow. With re-
spect to descendability, even though the rule is relatively clear, the pecu-
liar compromise between the 'entity' and 'aggregate' approaches is
difficult to apply. Finally, the fact that partnership property was regarded
in -the language of some cases as belonging to the individual partners ne-
cessitates cumbersome protective steps, such as the practice of taking
quitclaim deeds from partners' creditors in connection with the convey-
ance of partnership real property.

2. The New Act

The new Act takes a great stride forward in clarifying the law concern-
ing partners' interests in partnership property. Although new Official
Code of Georgia Annotated subsection 14-8-25(a) states that "a partner is

256. This is the doctrine of "pro tanto conversion." See the discussion of this doctrine in
BROMBERG, supra note 79, at 253-54.

257. Pursuant to O.C.G.A. § 53-4-8 (Michie 1982), title to real property vests in the heirs
or legal representative, while title to personal property vests in the administrator of the
estate. For a discussion of the realty-personalty dichotomy, see Chaffin, A Reappraisal of
the Wealth Transmission Process: The Surviving Spouse, Year's Support and Intestate
Succession, 10 GA. L. REv. 447, 490-93 (1976).

258. See Ferris v. Van Ingen & Co., 110 Ga. 102, 35 S.E. 347 (1900); Loftin v. Dooley, 68
Ga. App. 203, 22 S.E.2d 612 (1942); Roberts v. First Nat'l Bank, 61 Ga. App. 284, 6 S.E.2d
88 (1939); American Sur. Co. v. Wood, 2 Ga. App. 641, 58 S.E. 1116 (1907). The year's
support provisions are set forth in O.C.G.A. §§ 53-5-1 to -2 (Michie 1982).

259. See O.C.G.A. § 53-5-2(a) (Michie 1982).
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co-owner with his partners of specific partnership property holding as a
tenant in partnership," and thus appears to speak in 'aggregate' terms,
subsection 14-8-25(b) specifically treats each of the ownership attributes
that were discussed in the preceding subsection in 'entity' terms.2 0 Thus,
the partners may possess partnership property only for partnership pur-
poses, subject to the partnership agreement or the consent of the other
partners (subsection 14-8-25(b)(1)); an individual partner may not assign
his right in specific partnership property (subsection 14-8-25(b)(2));11 1 in-
dividual partner creditors may not levy on partnership property (subsec-
tion 14-8-25(b)(3), first sentence); 6 2 partnership creditors are notsubject
to partners' exemptions (subsection 14-8-25(b)(3), second sentence); a de-
ceased partner's right in partnership property vests exclusively in the sur-
viving partner (subsection 14-8-25(b)(4)); and a partner's right in specific
property is not subject to the year's support provision (subsection 14-8-
25(b) (5)).263 This 'entity' approach is further underscored by new subsec-
tion 14-8-25(c), an innovation in the Georgia version, which provides that
nothing in new Code sections 14-8-24 and 14-8-25 (including the charac-
terization of partners as tenants in partnership) affects the fact that
property may be owned and title may be held by the partnership.

260. App. A, infra p. 524, § 14-8-25(a) and id. § 14-8-25(b).
261. The courts have upheld such assignments under the official version by interpreting

them as assignments of the partner's interest in the partnership, which is assignable under
official version section 26. See In re Decker, 295 F. Supp. 501 (W.D. Va. 1969), aff'd per
curiam, Woodson v. Gilmer, 420 F.2d 378 (4th Cir. 1970), cert. denied, 399 U.S. 928 (1970);
Wellsville Bank v. Nicolay, 7 Kan. App. 2d 172, 638 P.2d 975 (1982); Stroebel-Polasky Co. v.
Slachta, 106 Mich. App. 538, 308 N.W.2d 273 (1981). But see Backowski v. Solecki, 112
Mich. App. 401, 316 N.W.2d 434 (1982), in which the court refused to so interpret an at-
tempted conveyance of all of the partnership property. Some courts also have upheld a part-
ner's assignment of his interest in specific partnership property to his co-partner when there
were no nonconsenting partners. See Becker v. Hercules Foundries, Inc., 263 A.D. 991, 33
N.Y.S.2d 367 (1942); Goldberg v. Goldberg, 375 Pa. 78, 99 A.2d 474 (1953). These cases are
consistent with the policy underlying new subsection 14-8-25(b)(2) since they do not raise
any of the problems of aggregate ownership discussed supra text accompanying notes 238-
40.

262. New subsection 14-8-25(b)(3) has been changed from official subsection 25(2)(c) by
adding the references to "judgment lien" and "other enforcement of a claim" in order to
clarify that specific partnership property may not be reached in any way by the creditors of
individual partners. Compare app. A, infra p. 524, § 14-8-25(b)(3) with app. B, infra p. 547,
§ 25(2)(c). This subsection, however, does not affect the rights of creditors who obtained
liens on property prior to transfer of this property to the partnership, since the partnership
would own such property subject to the prior lien.

263. New subsection 14-8-25(b)(5) has been changed from official subsection 25(2)(e) by
substituting the reference to the Georgia year's support provisions for "dower, curtesy, or
allowances to widows, heirs, or next of kin." Compare app. A, infra p. 524, § 14-8-25(b)(5)
with app. B, infra p. 547, § 25(2)(e).
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D. A Partner's Interest in the Partnership

1. In General

As discussed in subsection VII(C)(2), above, under the new Act a part-
ner's property interest is in the partnership as an entity rather than in
specific partnership property. In new section 14-8-26, this interest in the
partnership is defined as an interest in the surplus of the firm (or, in
other words, owners' equity) and is deemed personal property. The new
Act is consistent on this point with the implication of some prior Georgia
cases, including those concerning assignability s 4 and year's support.2s

The new Act considerably clarifies Georgia law, however, by adding a co-
herent set of provisions describing the attributes of a partner's interest in
the partnership entity.

2; Assignment of a Partner's Interest

A partner's interest in the partnership, unlike his interest in specific
partnership property, is assignable pursuant to new Official Code of Geor-
gia Annotated subsection 14-8-27(a). 2

6 Pursuant to new subsection 14-8-
27(b), a partner assigns only financial, and not management rights. This
scheme appears to be consistent with prior Georgia law.26 7 Assignment of
management rights, in the absence of contrary agreement, is subject to
the veto of the other partners pursuant to new subsection 14-8-18(7).
Thus, a partner's interest in the partnership differs from a shareholder's
interest in a corporation since a shareholder normally may freely transfer
both financial and management rights. Partners, however, can vary the
partnership 'standard form' by drafting around new subsection 14-8-18(7)
and by providing *that both financial and management rights are freely
assignable. On the other hand, the partners may agree, pursuant to new
subsection 14-8-27(a), that even financial rights are not assignable with-
out the consent of all the partners.

3. Creditors' Rights

Pursuant to new Code section 14-8-28, creditors may obtain a 'charging

264. See supra notes 246-48 and accompanying text.
265. See supra notes 258-59 and accompanying text.
266. New subsection 14-8-27(a) is not in official section 27. It has been added to clarify

not only the assignability of partners' interests, but also the fact that this assignability is
subject to contrary agreement. This provision is derived from REVISED UNIFORM LIMITED

PARTNERSHIP AcT § 702 6 U.L.A. 238 (Supp. 1984).
267. See Dickenson & Williams v. Moore, 117 Ga. 887, 45 S.E. 240 (1903) (assignment of

partner's interest in the firm conveyed only the partner's interest in surplus).
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order' against a partner's interest in the firm, pursuant to which they may
obtain money or other assets actually due the debtor-partner. This provi-
sion thus gives some rights to partners' creditors without creating the po-
tential for disruption that would result from giving them the right to exe-
cute on specific partnership property.""s

The 'charging order' under new section 14-8-28 is very similar to the
garnishment of a partner's interest that was provided for under prior
Georgia law.2 9 In fact, the new Act differs from official section 28 in com-
bining the prior garnishment procedure with the charging order proce-
dure. Thus, new section 14-8-28, like prior Georgia law and unlike official
section 28, does not provide for foreclosure, a procedure that could not be
controlled by the partners and that might permit unwanted outsiders to
compel dissolution of the firm.2 70 Also, new section 14-8-28 preserves the
former garnishment procedure. Case law under the official version was
divided on whether procedures under prior law remained in effect.27 '

VIII. DISSOLUTION

A. Introduction

The partnership relationship has many important consequences, in-
cluding the power of any partner to create partnership liability, individ-
ual liability of each partner for all partnership debts, and joint ownership
of partnership property. In the closely-held business, which is the typical
general partnership, the owners normally share a close working relation-
ship. When this relationship is disrupted by death or disagreement, it is
important to determine how the partners may shed the burdens of
partnership.

The partners' search for a way out of the relationship begins with new
Official Code of Georgia Annotated section 14-8-29, which provides that

268. For discussions of the policy underlying this provision, see Gose, The Charging Or-
der Under the Uniform Partnership Act, 28 WASH. L. REv. 1 (1953); Note, Partner-
ship-Separate Creditor's Procedure Under the Uniform Partnership Act, 10 Wis. L. REV.

120 (1934).
269. See O.C.G.A. § 14-8-74 (Michie 1982). The similarity in effect between the garnish-

ment remedy and the charging order under the official version was noted in Gose, supra
note 268, at 3 n.7a, 4 n.10, 10 n.28.

270. With respect to the ability of assignees to compel dissolution, see discussion infra
text following note 314.

271. Compare Matter of Pischke, 11 Bankr. 913 (E.D. Va. 1981) (charging order under
official version section 28 supersedes other legislation concerning satisfaction of claim
against partnership interest) with Princeton Bank & Trust Co. v. Berley, 57 A.D.2d 348, 394
N.Y.S.2d 714 (1977) (garnishment remedy survives adoption of official section 28 when the
garnishment statute specifically referred to garnishment of partnership interests).

[Vol. 36
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the partners cease carrying on the business together17 2 upon 'dissolution'
of the partnership.2 " At this point, pursuant to new sections 14-8-29 and
14-8-30, the partnership enters a new phase called 'winding up' that con-
tinues until 'termination' of the partnership.2 74 Note that the business of
the partnership may be carried on without interruption by another part-
nership or by another type of business entity after dissolution and termi-
nation of the partnership entity.275 The following sections will deal with
the causes of dissolution as well as its consequences for partners and
creditors.

B. Causes of Dissolution

1. Causes of Dissolution Under Prior Georgia Law

The causes of dissolution under prior Georgia law were set forth in
prior Official Code of Georgia Annotated sections 14-8-24 and 14-8-90.2"

272. Note that partnership is defined in new subsection 14-8-6(a) as an association in
which persons "carry on" a business. App. A, infra p. 524, § 14-8-6(a).

273. New section 14-8-29 has been changed from official section 29 by clarifying that
dissolution causes the partners to cease carrying on the partnership together, rather than
vice versa as was implied in the official version. Compare id. § 14-8-29 with app. B, infra p.
547, § 29. This eliminates possible confusion concerning causes of dissolution that do not
concern dissociation and dissociation by death, which is not a cause of dissolution under
new section 14-8-31(a)(5) when the agreement so provides. See Bromberg, Partnership Dis-
solution-Causes, Consequences, and Cures, 43 TEx. L. REV. 631, 646 (1965). This change is
consistent with the underlying intent of official section 29 merely to define dissolution
rather than to state a cause of dissolution. See UNIFORM PARTNERSHIP AcT, 6 U.L.A. 365
comment to § 29 (1969) ("dissolution designates the point in time when the partners cease
to carry on the business together" Id.); Lewis, supra note 157, at 627 ("dissolution
merely ends the carrying on of the business in that partnership" Iai.).

274. With respect to the distinction between dissolution and termination of the partner-
ship under prior Georgia law, see Ledbetter v. Farrar Lumber Co., 177 Ga. 779, 171 S.E. 374
(1933).

275. This point was clarified in O.C.G.A. § 14-8-29 (Michie 1982) by substituting the
word "partnership" for the word "business" that is used in official section 29.

276. O.C.G.A. § 14-8-24(a) (Michie 1982) provided: "Duration; dissolution on notice by
partner; effect of death of partner. (a) If there is no agreement as to the duration of the
partnership, the partnership is at will and may be dissolved at any time by any partner on
his giving three months' notice to his partners." Id.

Id. § 14-8-90 provided:
How partnership dissolved.

Every partnership is dissolved at any time by the mutual consent of the
partners; by the death, insanity, or conviction for felony of one of the part-
ners; by the extinction of the business for which it was formed; or by such
misconduct of any partner as will in equity justify a decree of dissolution.

Id.
Id. § 14-8-24(b) provided: "If the contract creating a partnership specifies the term for

which the partnership is formed, it shall continue for that time, or until the death of a
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Subsection 14-8-24(a) provided that a partnership at will could be dis-
solved at any time upon three months' notice. Subsection 14-8-24(b) dealt
with a partnership for a term, and provided that such a partnership con-
tinued for the full term, or until the intervening death of a partner, un-
less the partners had agreed that death would not dissolve the partner-
ship. Section 14-8-90 stated other events in addition to a partner's death
that would cause dissolution at any time: mutual consent of the part-
ners; insanity or felony conviction of a partner; extinction of the partner-
ship business; or partner misconduct that justified a court decree of
dissolution.

2. Causes of Dissolution under the New Act and Comparison
with Prior Georgia Law

(a) Termination of Agreed Term or Undertaking (Subsection 14-
8-31(a)(1)). This cause of dissolution was also specified in prior Code
subsection 14-8-24(b). Note that new section 14-8-23 provides that if the
partnership is continued beyond the agreed term or undertaking, it be-
comes a partnership at will, and that continuation of the partnership bus-
iness beyond the agreed term is prima facie evidence that the partnership
itself was continued. Although this point was not explicitly addressed
under prior Georgia law,"" new section 14-8-23 is generally consistent
with Georgia case law concerning the analogous situations of employment
contracts and holdover tenancies.2 7 8

partner. If it is desired to continue notwithstanding the death of a partner, it shall be so
specified." Id.

277. It is arguably implicit in id. § 14-8-24(b) that the partnership could not continue
after the agreed term because the reference only to an agreement to continue after a part-
ner's death arguably constituted a negative pregnant concerning the effect of an agreement
to continue after the agreed term. On the other hand, it may be that the subsection referred
only to agreements concerning continuation after death because death was a statutory cause
of dissolution, whereas the agreed term was a matter of contract. Thus, it would have been
implicit in the fact that the contract created the term that the contract could have been
amended either expressly or impliedly by continuation of the business after expiration of
the term. If the partnership continued after expiration of the term and no new term was
specified, the partnership would have been one at will pursuant to id. § 14-8-24(a).

278. See, e.g., Odom v. Bush, 125 Ga. 184, 53 S.E. 1013 (1906) (employment contract);
Colonial Self Storage, Inc. v. Concord Properties, Inc., 147 Ga. App. 493, 249 S.E.2d 310
(1978) (holdover tenancy). The same argument was made regarding Texas law in the Texas
Uniform Partnership Act, Tzx. REv. Civ. STAT. ANN. art. 6132b, § 23 comment to § 23
(Vernon 1970). Note, however, that there is some authority contra this principle. See Na-
tional Manufacture & Stores Corp. v. Dekle, 48 Ga. App. 515, 173 S.E. 408 (1934) (holdover
employment continues for the same interval after expiration of the initial term).

[Vol. 36
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(b) Express Will or Withdrawal of a Partner (Subsection 14-8-
31(a)(2)). The new Act provides for dissolution upon the express will or
withdrawal of a partner at any time, even prior to termination of an
agreed term or undertaking.27' By contrast, under prior Georgia law, dis-
solution by express will of a partner was permitted only if the partnership
was at will,280 or if all the other partners consented.2 8

1

Note that new section 14-8-31 is changed from official section 31 by
eliminating the distinction between causes "without violation of the
agreement," listed in official subsection 31(1), and dissolution by express
will "in contravention of the agreement" under official subsection 31(2).282
This distinction relates to the 'wrongful-non-wrongful' classification
that controls the consequences of dissolution under new section 14-8-38,
discussed in section VIII(C)(2), below. The distinction was removed from
official section 31 because the parties' agreement, and not the statute,
should control whether a cause is in contravention of the agreement.

New section 14-8-31 has been further changed from official section 31
by deleting, as a separate cause, dissolution by consent of "all of the part-
ners who have not assigned their interests or suffered them to be
charged," which was provided for in official subsection 31(1)(c). ss3 This
cause was deemed redundant of dissolution "by the express will or with-
drawal of any partner" 2'' 4 due to the deletion of the distinction between
causes that are and are not in contravention of the agreement.

The principal effect of the provision in the new Act for dissolution at
will at any time is that a partner will be able to free himself to some
extent from the power of each of the partners to create personal liabilities
for all of the partners. As will be discussed in subsection VIII(D)(2), be-
low, after dissolution each partner has only a limited ability to bind the
other partners. Thus, the power to dissolve at will has been compared
with revocability at will of agency power.28' 5

Dissolution at will is also important as an antidote to the oppression
and deadlock problems that plague the closely-held business. It has been
argued persuasively that the best remedy for such problems is giving the
members the ability to sell their interests and escape from the business.28'
The members of a going partnership normally may not transfer their en-

279. See app. A, infra p. 524, § 14-8-31(a)(2).
280. See O.C.G.A. § 14-8-24(a) (Michie 1982).
281. See id. § 14-8-90 (Michie 1982).
282. Compare app. A, infra p. 524, § 14-8-31 with app. B, infra p. 547, § 31.
283. Id.
284. App. A, infra p. 524, § 14-8-31(a)(2).
285. See BROMBzRG, supra note 79, at 427; Lewis, supra note 157, at 628.
286. See generally Hetherington and Dooley, Illiquidity and Exploitation: A Proposed

Statutory Solution to the Remaining Close Corporation Problem, 63 VA. L. REv. 1 (1977).
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tire interests without the consent of the other partners.8 7 Even when
such a transfer is permitted, there is no substantial market for an interest
in a very closely-held business. Dissolution of the partnership is a way of
permitting the complete liquidation of a partner's interest in the partner-
ship, even if there is no liquidation of the entire business.2 "

It is true that permitting dissolution at will threatens the stability of
the partnership. This problem, however, is mitigated to a large extent by
new section 14-8-38, discussed in section VIII(C)(2), below, which pro-
vides for continuation of the partnership business when there is a wrong-
ful dissolution or when the partners so agree.

A more potent argument against dissolution at will in contravention of
the parties' agreement is that the statute should be merely a 'standard
form,' and that the partners should be able to agree among themselves
concerning continuation of the partnership when no third party interests
are involved 2 8 The precise issue is whether the court should enforce an
agreement that provides not only that the business continues over the
objection of a partner, but also that there is neither a technical dissolu-
tion nor any way for a partner to escape from the relationship.2 90 As a
practical matter, a court will find a way to permit the exit of a disgrun-
tled partner, rather than force such a partner to continue to bear the

287. A partner, in the absence of contrary agreement, may assign his interest without the
consent of the other partners pursuant to new subsection 14-8-27(a). See supra text accom-
panying note 266. As discussed supra text following note 266, the partner in this way sells
only whatever rights he has to payments from the firm, and does not transfer any manage-
ment rights. This limits the amount the partner can expect to receive for his interest. If, on
the other hand, the partnership is dissolved, the partner is entitled to receive the value of
his interest in the partnership. See app. A, infra p. 524, § 14-8-40, discussed in section
VIII(C)(3), below.

288. But see the discussion infra note 290.
289. For an argument favoring general enforcement of partnership continuation agree-

ments, see BROMBERG, supra note 79, at 418-19, 432-44.
290. Pursuant to new section 14-8-40, the partners may agree that an exiting partner is

entitled to less than the full value of his interest; and pursuant to new subsection 14-8-
38(b)(1)(B), the partners may agree to assess substantial penalties against a wrongfully dis-
solving partner. These provisions raise the question whether the parties may agree to sub-
stantial illiquidity by providing for only a nominal payment to a retiring partner or an es-
tate of a deceased partner. For a case in which the court refused to enforce a liquidated
damages provision in a partnership agreement on the ground that it would cause a forfeiture
of the interest of an involuntarily terminated partnership, see Jones v. Chester, 363 S.W.2d
150 (Tex. Civ. App. 1962).

An argument in favor of enforcing a continuation agreement providing only for a nominal
payment to an exiting partner is that, unlike an agreement that offers no escape at all, a
nominal-payment agreement is evidence that the parties have carefully focussed on the is-
sue of exit and clearly know what to expect in the event they wish to leave the firm. More-
over, such an agreement at least permits the retiring partner to obtain the important objec-
tive of limiting exposure to claims by post-dissolution creditors.
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burdens of partnership or to suffer the effects of deadlock or oppression.
This, in fact, has been the result in the closely analogous situation of dis-
solution of close corporations. 91 Thus, the invalidation of agreements
that forbid exit reflects legal reality and thereby makes the law clearer
and more predictable. Also, if the statute did not provide for mandatory
termination at will in contravention of the partnership agreement, part-
nerships formed under the statute would stand a greater chance of being
treated as corporations for tax purposes."' 2

Finally, it may be argued that prohibiting continuation agreements
may prove to be a trap for unwary partners who mistakenly provide for
continuation of the partnership rather than for continuation of the part-
nership business. The remedy for this, however, is for the courts to avoid
overly-strict construction of these salutary agreements.

It is important to note that the new Act makes dissolution by express
will effective immediately, rather than requiring a three-month notice pe-
riod as did the prior Georgia provision dealing with partnerships at
will.29 The three-month notice provision created a peculiar 'limbo' period
during which the partnership had not yet been dissolved, and, therefore,
was not yet being wound up, even though the parties' association had
ended.

New subsection 14-8-31(a)(2) provides that a partner may dissolve the
partnership not only by express will, but also by simply withdrawing from
the business.29 4 That dissolution is caused by withdrawal recognizes that
the owners of a very closely-held business, consisting of a unique associa-
tion of individuals, would expect the relationship to end upon the depar-
ture of one of its members. Although withdrawal was not recognized as a
cause of dissolution in the prior Code provisions, it was held to be a cause
in the prior Georgia case law.2 19

(c) Expulsion of a Partner Pursuant to Partnership Agreement
(Subsection 14-8-31(a)(3)). This is recognized as a cause of dissolution
under the Georgia case law. 96

291. See generally Hetherington and Dooley, supra note 286.
292. See infra note 323 and accompanying text.
293. See O.C.G.A. § 14-8-24(a) (Michie 1982).
294. New subsection 14-8-31(a)(2) has been changed from the official section 31 to add

this cause. Compare app. A, infra p. 524, § 14-8-31(a)(2) with app. B, infra p. 547, § 31.
This change was necessitated by section 14-8-29, which was changed from official section 29
to define dissolution in terms of dissociation rather than to make dissociation a cause of

dissolution. See supra note 273.
295. See Burney v. Butler, 243 Ga. 620, 255 S.E.2d 686 (1979) (partnership dissolved

when some partners went into business separately); Fenner & Beane v. Nelson, 64 Ga. App.
600, 13 S.E.2d 694 (1941) (partnership dissolved by retirement of two members).

296. See Heard v. Carter, 159 Ga. App. 801, 285 S.E.2d 246 (1981).
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(d) Business Becomes Unlawful (Subsection 14-8-31(a)(4)). There
are no cases or prior Code provisions that deal explicitly with this cause
of dissolution. "Extinction of the business" under prior Code section 14-
8-90,s19 however, may have included this situation.

(e) Death of a Partner (Subsection 14-8-31(a)(6)). This cause of
dissolution was expressly provided for in prior Official Code of Georgia
Annotated subsection 14-8-24(b) and section 14-8-90.298 Note that under
both the prior Code and the new Act, the parties may agree that a part-
ner's death will not dissolve the partnership. This change from official
subsection 31(4) has been adopted in several jurisdictions,2 9 9 and has
been approved as consistent with the more 'modern view' of partner-
ship. 00 While this technically permits the parties to freeze-in the interest
of the deceased partner contrary to the considerations discussed above
concerning dissolution by express will,801 permitting the parties to draft
around free dissolution upon the death of a partner may be reconciled
with the refusal to do so in the express will situation. In the first place,
there is very little risk that such an agreement will attempt to do any-
thing more than provide for withdrawal of the deceased partner's interest.
Second, situations concerning dissolution by death, unlike those concern-
ing dissolution by express will or retirement, are less likely to involve the
kind of oppression or deadlock that necessitates exit from the firm. Fi-
nally, in light of the lesser benefits from prohibiting continuation agree-
ments in this situation, the risk that such prohibition may become a trap
for the unwary302 looms larger.

(t) Dissolution by Decree of Court (Subsection 14-8-31(a)(6)). The
grounds for dissolution by decree of court will be discussed in section
VIII(B)(3), below.

(g) Other Circumstances Provided for in the Partnership Agree-
ment (Subsection 14-8-31(a)(7)). This provision has no counterpart ei-
ther in prior Georgia law or in official section 31.

297. See supra note 276.
298. See supra note 276.
299. ALA. CODE § 108-91(4) (1980); IOWA CODE ANN. § 544.31(4) (West Supp. 1984); KAN.

STAT. ANN. § 56-331(d) (1983); MISS. CODE ANN. § 79-12-61(4) (Supp. 1983); N.C. GEN. STAT.

§ 59-61(4) (1982); OKLA. STAT. ANN. tit. 54, § 231(4) (West 1969); Tax. REv. CiV. STAT. ANN.

art. 6132b, § 31(4) (Vernon 1970).
300. See BxoMBEG, supra note 79, at 432-34.
301. See supra text accompanying notes 285-92.
302. See BROMBERG, supra note 79, at 436.
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3. Grounds for Dissolution by Court Decree (Section 14-8-32)
and Comparison with Prior Georgia Law

(a) In General. Note that there are two separate sections of the new
Act that deal with the causes of dissolution. New section 14-8-31 lists the
'causes' of dissolution, one of which is a decree of court under new Code
section 14-8-32. New section 14-8-32 states the grounds upon which a
court may decree dissolution. These grounds generally concern situations
in which there will be some doubt about whether a particular event has
occurred, such as incapacity of a partner (subsection 14-8-32(2)). A court
decree may be sought in connection with a dissolution under section 14-8-
31, either to determine a disputed fact or to supervise the liquidation of
the firm. When a court is concerned with a new section 14-8-31 dissolu-
tion, however, the dissolution nevertheless dates from the event causing
dissolution rather than from the time of the court decree, as is usually the
case under section 14-8-32.3"' A principal difference between the new Act
and prior Georgia law is that the latter did not clearly distinguish
grounds for dissolution by court decree from causes of dissolution in the
absence of a court decree.

(b) Partner's Mental Incapacity (Subsection 14-8-32(a)(1)). Prior
section 14-8-90 provided for dissolution in the event of "insanity. . . of
one of the partners. '30 4 While the prior Code section did not explicitly
require a court decree, a court almost certainly would have had to deter-
mine when this ground existed. This determination would raise the ques-
tion of whether the dissolution occurred as of the time of the 'insanity' or
as of the time of the court decree. This point is clarified under the new
Act since subsection 14-8-31(a)(6) makes it clear that the court decree
causes the dissolution. The new Act modernizes the official version by
requiring a declaration that the partner is "mentally incapacitated"
rather than a "lunatic. 30 5

(c) Partner's Incapacity (Subsection 14-8-32(a)(2). This ground of
dissolution was not explicitly provided for in prior Georgia law.

(d) Partner Misconduct (Subsections 14-8-32(a)(3) and (4)). The
new Act defines two types of partner misconduct that are grounds for a

303. Id. A court, however, may decree dissolution as of an earlier date. See Fisher v.
Fisher, 349 Mass. 675, 212 N.E.2d 222 (1965) (dissolution decreed as of date plaintiff was
wrongfully excluded from business).

304. O.C.G.A. § 14-8-90 (Michie 1982).
305. See app. A, infra p. 524, § 14-8-32(a)(1). "Incapacitated" is drawn from O.C.G.A. §

29-5-1(1) (Michie 1982) dealing with appointment of a guardian.
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court decree of dissolution. Both types of misconduct would have been
included within the general reference in prior Code section 14-8-90306 to
"misconduct of any partner, 3 0 7 which also was a ground for a court de-
cree. The more elaborate provisions of the new Act clarify what type of
partner misconduct is necessary. New subsection 14-8-32(a)(3) refers to
conduct that "tends to affect prejudicially the carrying on of the busi-
ness." s A specific analogue under prior Code section 14-8-90 was "con-
viction for felony '" 3 0 9 of a partner, which was a cause in itself of dissolu-
tion rather than merely grounds for a court decree.

New subsection 14-8-32(a)(4) refers to conduct "relating to the partner-
ship business 3 1 0 (there is no such qualification in subsection 14-8-
32(a)(3)) that makes it impracticable to carry on the business with the
wrongdoing partner. Such conduct includes "wilfully or persistently"311

breaching the partnership agreement. This subsection clarifies that an
isolated, inadvertent breach of the partnership agreement is insufficient
misconduct to justify a court decree of dissolution. It is unclear precisely
what misconduct will justify such a court decree. It is possible that courts
will look to the reasonable expectations of the partners concerning the
basic elements and duties of the partners, an approach that has been fol-
lowed in the analogous area of close corporation dissolution.312 Finally, it
would appear that a court may decree dissolution under new subsections
14-8-32(a)(3) and (4) even if the conduct does not cause economic harm
to the business, as distinguished from conduct that makes it difficult for
the partners to carry on together.3 1 3

(e) Other Equitable Basis for Dissolution (Subsection 14-8-
32(a)(5)). This general basis for court-decreed dissolution was not explic-
itly provided for in prior Georgia law. There is, however, authority for the
proposition that the causes of dissolution provided for in the prior Code

306. O.C.G.A. § 14-8-90 (Michie 1982). See supra note 276.
307. O.C.G.A. § 14-8-90 (Michie 1982).
308. App. A, infra p. 524, § 14-8-32(a)(3).
309. O.C.G.A. § 14-8-90 (Michie 1972).
310. App. A, infra p. 524, § 14-8-32(a)(4).
311. Id.
312. For applications of the 'reasonable expectations' approach in the corporate dissolu-

tion area, see MINN. STAT. ANN. § 302A.751, subd. 3a (West 1983); Fox v. 7L Bar Ranch Co.,
645 P.2d 929 (Mont. 1982); In re Topper, 107 Misc. 2d 25, 433 N.Y.S.2d 359 (Sup. Ct. 1980);
Meiselman v. Meiselman, 309 N.C. 279, 307 S.E.2d 551 (1983). For a discussion of a similar
'social contract' approach in the partnership dissolution area, see Hillman, Misconduct as a
Basis for Excluding or Expelling a Partner: Effecting Commercial Divorce and Securing
Custody of the Business, 78 Nw. U.L. REV. 527, 547-51 (1983).

313. See Ferrick v. Barry, 320 Mass. 217, 68 N.E.2d 690 (1946). For a discussion and
criticism of the 'business harm' test, see Hillman, supra note 312, at 545-47.
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were not exclusive. 14

(f) Upon Application by Assignee if not Prior to Expiration of
Agreed Term or Undertaking (Subsection 14-8-32(b)). There was no
counterpart to this ground under prior Georgia law. Note that, unlike the
official version of section 32, new subsection 14-8-32(b) refers only to an
assignment under new section 14-8-27, and not to the charging order pro-
vided for in new Code section 14-8-28. The reason for this difference is
that section 14-8-28, unlike official version section 28, does not provide
for foreclosure whereby a partner's interest would come into the hands of
an assignee.

4. Events That Do Not Cause Dissolution Under the New Act
and Comparison with Prior Georgia Law

(a) Assignment of a Partner's Interest. New section 14-8-27 pro-
vides that assignment in itself (as distinguished from a court decree
under subsection 14-8-32(b)) does not cause dissolution. There was some
weak authority for a contra rule under prior Georgia case law."'

(b) Admission of a Partner. New subsection 14-8-31(b) explicitly
provides that, unless otherwise provided in the partnership agreement,
admission of a new partner does not in itself cause dissolution. This pro-
vision is a change from the official version, which is unclear on this
point."" There was one prior Georgia case that was weak authority for a
contrary rule.317 The justification for dissolving upon admission of a part-
ner is that a partnership is such a close-knit relationship that any change
in this relationship is sufficiently important to justify departure by any
partner who wishes to leave. A very closely-held partnership, however, is

314. See Fenner & Beane v. Nelson, 64 Ga. App. 600, 606, 13 S.E.2d 694, 698 (1941).
315. See Stone v. First Nat'l Bank, 117 Ga. App. 802, 803, 162 S.E.2d 217, 230-31 (dic-

tum that assignment "may" cause dissolution Id.).
316. Official section 17, which concerns liability of "a person admitted as a partner into

an existing partnership," thereby implies that the admission does not dissolve the partner-
ship. App. B, infra p. 547, § 17. Moreover, if the partnership is dissolved in the situation
governed by official section 17, there would be no need for the additional subsection 41(7),
which deals with the admittee's liability to creditors of the "dissolved partnership." Id. §
41(7). See also Bromberg, supra note 273, at 637, favoring the view that admission of a
partner does not cause a dissolution under the official version. On the other hand, UNIFORM

PARTNERSHIP AcT, 6 U.L.A. 511 comment to § 41(1) (1969) states: "It is universaily admit-
ted that any change in membership dissolves a partnership, and creates a new partnership."
Id.

317. See Fenner & Beane v. Nelson, 64 Ga. App. 600, 13 S.E.2d 694 (1941). See also the
criticism of this case in Bromberg, supra note 273, at 636 n.24.
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unlikely to have altered the rule of delectus personae that would permit
each partner to veto admission of a new partner. It is only in the larger
firms that each partner would not have such a veto power, and it is in this
type of firm that dissolution for admission of a new partner is unneces-
sary, potentially disruptive, and probably contrary to the expectations of
the members. Thus, new subsection 14-8-31(b) is probably the rule most
parties would favor in this situation and is, therefore, an appropriate
'standard form.' If the parties favor dissolution upon admission of a new
partner, new subsection 14-8-31(b) provides for the enforceability of con-
trary provisions in the partnership agreement.

(c) Bankruptcy of a Partner or of the Partnership. Bankruptcy
automatically results in dissolution under official subsection 31(5) and
was recognized as a cause of dissolution under prior Georgia case law.31 8

It has been deleted in the new Act as a cause of dissolution itself. A court,
however, may decree dissolution under such provisions as new subsections
14-8-32(a)(2) (partner incapacity), 14-8-32(a)(5) (other equitable circum-
stances), or 14-8-32(b) (upon application of an assignee, which would in-
clude an assignee for the benefit of creditors).

It is questionable whether bankruptcy of the firm or a single partner, in
the absence of any other circumstances, justifies the hardships that may
result from dissolution. While bankruptcy of a partner results in the as-
signment of that partner's interest,31 9 assignment alone is insufficient to
cause dissolution.3 2 0 It is true that, in the absence of dissolution, a
financially irresponsible partner would continue to be able to bind the
firm, putting the other partners at risk of unwise transactions. 1 The
partners, however, can protect themselves by notifying creditors and, per-
haps, by obtaining dissolution on grounds other than bankruptcy (such as
partner misconduct). While these measures may not be wholly effective,
the interests of the partners must be balanced against those of third
party creditors. If bankruptcy automatically dissolves the partnership so
that the acts of the bankrupt partner will not bind the partnership, this
consequence could leave an ignorant and wholly innocent creditor with-
out a remedy. The middle ground of permitting dissolution by decree of
court on other grounds in the event of a partner bankruptcy would per-
mit the court to consider the interests of both partners and creditors
before ordering dissolution and would enhance the probability that credi-

318. See Meinhard, Schaul & Co. v. Folsom Bros., 3 Ga. App. 251, 59 S.E. 830 (1907).
319. See BROMBERG, supra note 79, at 434-35 (noting this rationale for partner bank-

ruptcy as a cause of dissolution).
320. See app. A, infra p. 524, § 14-8-27(b).
321. For a discussion of the bankrupt partner's inability to bind the partnership after

dissolution, see infra text accompanying notes 370-77.
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tors will be notified of the dissolution.
If bankruptcy does not automatically dissolve the partnership, this

raises the question of whether the partnership has sufficient continuity of
life to be taxed as a corporation.32 2 The answer is probably in the nega-
tive, since the partnership necessarily dissolves upon express will or with-
drawal of a partner.32 3 Also, the partners may agree, pursuant to new sub-
section 14-8-31(a)(7), to add bankruptcy as a cause of dissolution.

(d) The Business Can Only Be Carried on at a Loss. This is a
ground for a court-decreed dissolution under subsection 32(1)(e) of the
official version. It was not explicitly provided for under prior Georgia
law.324 Permitting the court to decree dissolution on this ground could
frustrate the parties' expectations in a start-up or tax shelter situation s.3 2

Note, however, that if the business is performing more poorly than ex-
pected, this might justify a decree of dissolution under new subsection 14-
8-32(a)(5) (other equitable ground).

C. Consequences of Dissolution for Partners

1. Introduction

As clearly appears from section VIII(B), above, a partnership is easily
dissolved. Thus, it is important to determine the consequences of dissolu-
tion. The consequences of dissolution for partners raise three specific
questions. First, under what circumstances does the partnership business

322. I.R.C. § 7701(a)(2) (1984) defines a partnership for tax purposes as a multi-member
business organization "which is not, within the meaning of this title, a trust or estate or a
corporation." Id. I.R.C. § 7701(a)(3) (1984) defines "corporation" to include any "associa-
tion." Id. 26 C.F.R. § 301.7701-2 (1984) governs the determination of what constitutes an
"association." Continuity of life is one of four characteristics of an "association" that are not
common to "non-associations." An organization is taxed as a corporation if corporate-type
characteristics predominate. See 26 C.F.R. § 301.7701-2(a) (1984); Larson v. Commissioner,
66 T.C. 159 (1976). Note that even if a general partnership is deemed to have corporate-type
continuity of life, it would probably not have the requisite one additional corporate-type
characteristic-centralized management, limited liability of members, or free transferability
of interest.

323. Pursuant to 26 C.F.R. § 301.7701-2(b) (1984), there is no continuity of life if death,
insanity, bankruptcy, retirement, resignation, or expulsion causes dissolution. Whether
death and expulsion cause dissolution depends on the partners' agreement (new subsections
14-8-31(a) and (5)), and insanity is merely a ground for dissolution by decree of court (new
subsection 14-8-32(a)(1)).

324. This ground, however, might be included within "extinction of the business," which
was a cause under O.C.G.A. § 14-8-90 (Michie 1982).

325. See BROMBERG, supra note 79, at 241-42. For a case permitting dissolution on this
ground in which the parties' expectations arguably were frustrated, see Mandell v. Centrum
Frontier Corp., 86 Il1. App. 3d 437, 41 111. Dec. 323, 407 N.E.2d 821 (1980).
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continue despite dissolution of the partnership entity? Second, how is the
share of the retiring partner or of the estate of a deceased partner com-
puted? Third, what are the rights of the retiring partners or the estate of
a deceased partner when the business is continued after dissolution?
These questions are addressed in the following subsections.

2. Does the Business Continue?

An important initial question regarding the consequences of dissolution
is whether each partner not only has the power to dissolve the firm, but
also the power to compel liquidation of the firm. It is important to note
at the outset that liquidation does not necessarily mean the end of the
business as a going concern, since a business that has substantial going-
concern value will probably be purchased as a whole by a partner or third
party32s Even if a right to liquidate does not result in a break-up of a
valuable business, however, it may have undesirable consequences. First,
one partner, in effect, may expel another by dissolving the partnership
and using superior financial resources to buy the entire firm at a public
sale. 2 7 Second, liquidation may result in the partners who wish to con-
tinue the business being deprived of their livelihood by being outbid by
an outsider at a public sale. On the other hand, a liquidation and public
sale may be the only fair way to compensate the departing partner and
creditors.

Prior Georgia law did not deal in detail with the question of the right
to liquidate, although some cases did recognize a right to liquidation and
appointment of a receiver after dissolution.32

0 The partners presumably
could agree, either in the partnership agreement or at the time of dissolu-
tion, to continue the business after dissolution, but there are no cases on
this point.329 There are also no cases in which the court recognized the

326. For a discussion concluding that the liquidation right is dangerous because it may
result in the loss of going-concern value, see Bromberg, supra note 273, at 647-49. With
respect to the proper conduct of a liquidation sale, see Prentiss v. Sheffel, 20 Ariz. App. 411,
513 P.2d 949 (1973) (permitting partners to bid at the sale).

327. For a discussion of this problem, see Hillman, supra note 312, at 332-33. For an
example of a case concerning this sort of conduct, see Page v. Page, 55 Cal. 2d 192, 10 Cal.
Rptr. 643, 359 P.2d 41 (1961) (reversing refusal to enter judgment declaring that the part-
nership was at will, but stating that the dissolving partner could not dissolve in bad faith).
See also the discussion of this case in Hillman, The Dissatisfied Participant in the Solvent
Business Venture: A Consideration of the Relative Permanence of Partnerships and
Close Corporations, 67 MINN. L. REv. 1, 27-33 (1982).

328. See Murphy v. Murphy, 214 Ga. 602, 106 S.E.2d 280 (1958); Huggins v. Huggins,
117 Ga. 151, 43 S.E. 759 (1902); Boyce v. Burchard, 21 Ga. 74 (1857).

329. In Rogers v. McDonald, 224 Ga. 599, 163 S.E.2d 719 (1968), the court held in favor
of a right to liquidation under the statute notwithstanding a provision in the partnership
agreement that required a partner who wished to withdraw to offer his interest to the re-
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right of some partners to continue the business over the objection of
others.

New section 14-8-38 provides detailed rules concerning liquidation or
continuation of the firm after dissolution. This section makes a basic dis-
tinction between a dissolution that is, and is not, caused 'wrongfully.'
Pursuant to new subsection 14-8-38(a), when the dissolution has not been
caused 'wrongfully,' any partner or the legal representative of a deceased
partner33 0 "may have the partnership property applied" to discharge
amounts owing to partners and third party creditors, unless the dissolu-
tion was caused by expulsion of a partner. If dissolution was caused by
expulsion of a partner, the expelling partners may buy out the expelled
partner and continue the business. 31 Application of property could mean
either piecemeal sale of assets or sale of the partnership business as a
going concern.3

32

Pursuant to new subsection 14-8-38(b), when the dissolution has been
caused "wrongfully," all of the partners who did not cause the dissolution
may agree to continue the partnership business. 333 If the other partners
continue the business, they must buy out the retiring partner.3 34 'Wrong-

maining partners at one-third of its book value. The court said that no accounting firm had
been selected to determine book value as was required in the contract. It is not clear how
the court would have held if the accounting firm had been chosen, but it appears that the
court took a restrictive approach to effectuating an agreement controlling the consequences
of dissolution.

330. New subsection 14-8-38(a) has been changed from official subsection 38(1) to clarify
that the legal representative of a deceased partner has a right to application of assets. Com-
pare app. A, infra p. 524, § 14-8-38(a) with app. B, infra p. 547, § 38(1). This right, in all
events, may be implicit in the new Act. See app. A, infra p. 524, § 14-8-37 (estate's right to
obtain winding up by the court), § 14-8-38(b) (partners have the right to continue only in
cases of wrongful dissolution). The liquidation right is necessary because, until the partner-
ship is terminated, the estate remains exposed to the claims of post-dissolution creditors.
See id. § 14-8-35, discussed infra text accompanying notes 362-78. Any potential hardship
to the surviving partners may be avoided by an agreement providing for the continuation of
the partnership under new subsection 14-8-31(a)(5) or of the partnership business under
new subsection 14-8-38(a) in the event of a partner's death.

331. See App. A, infra p. 524, § 14-8-38(a).
332. There is some authority supporting a right to buy out the departing partner and to

continue the business under official subsection 38(1). See Nicholes v. Hunt, 273 Or. 255, 541
P.2d 820 (1975). Such a right would appear to be contrary to the express language of the
section.

333. Pursuant to new section 14-8-38, the partners may continue the firm indefinitely,
and not merely for the remainder of the agreed term as is provided in official subsection
38(2). Although the wrongful partner will remain at risk of partnership liabilities, on bal-
ance the interests of the 'nonwrongful' partners should be favored. Note that this would give
the 'nonwrongful' partners the same rights that all the partners would have under new sec-
tion 14-8-23 in the event of expiration of the agreed term. This approach is advocated in
BROMBERG, supra note 79, at 652; Hillman, supra note 312, at 557-59.

334. With respect to the determination of the price to be paid, see infra text accompany-



MERCER LAW REVIEW

fully' is defined to include "contravention of the partnership agreement"
or "other wrongful conduct" (which would include dissolution by court
decree for the misconduct specified as grounds for a court decree of disso-
lution in subsections 14-8-32(a)(3) and (4)).335 This section is changed
from the official version, which leaves it unclear whether the rights under
official subsection 38(b) are available when a partner acts wrongfully but
does not dissolve by express will in contravention of the partnership
agreement.

336

As a result of the distinction in new section 14-8-38 between wrongful
and nonwrongful dissolution, it may be advisable for a partner who
wishes to leave the partnership to seek a court decree of dissolution
rather than to exercise his power of dissolving the partnership by express
will, which may give the other partners the rights under new subsection
14-8-38(b). Similarly, if some of the partners wish to be rid of a partner,
they should seek dissolution by court decree rather than simply excluding
the partner from the business and opening themselves to a dissolution by
court decree based on their own misconduct. 37

It is important to note that the partners, under new subsection 14-8-
38(a), may provide in their partnership agreement for a right to continue
the business upon dissolution,33 8 and thereby prevent liquidation not only
in the event of rightful dissolution under new subsection 14-8-38(a), but
also at the instance of a nonwrongful partner in the event of wrongful
dissolution under subsection 14-8-38(b)(1)(A). 3

3
9 Moreover, the partners

may substantially deter a wrongful dissolution by providing in the part-

ing notes 340, 341-49, and supra note 290.
335. App. A, infra p. 524, § 14-8-38(b).
336. For an interpretation of official section 38 that is consistent with the language of

new section 14-8-38, see Bromberg, supra note 273, at 638-39. Hillman, supra note 312, at
537-38, 551-52, argues that while the remedies under official section 38(2) should be trig-
gered by dissolution by court decree grounded on partner misconduct as well as by prema-
ture dissolution by express will, whether a dissolution is sufficiently wrongful to justify the
sanctions under official subsection 38(2) (new subsection 14-8-38(b)) depends largely on
whether the dissolution is in violation of the general agreement between the partners.

337. See Hillman, supra note 312, at 539-44.
338. The right to application of assets exists under official subsection 38(1) "unless oth-

erwise agreed." This has been changed in new subsection 14-8-38(a) to "unless otherwise
agreed by the partners in the partnership agreement, at the time of the transaction, or at
any other time." Compare app. A, infra p. 524, § 14-8-38(a) with app. B, infra p. 547, §
38(1). This is consistent with interpretations of the official version. See BROMBERG, supra
note 79, at 476.

339. For cases enforcing agreements under official section 38 providing for payment to
the retiring partner or the estate of the deceased partner and for continuation of the busi-
ness after a technical dissolution, see Wilzig v. Sisselman, 182 N.J.Super. 519, 442 A.2d 1021
(1982); Hunter v. Straube, 273 Or. 720, 543 P.2d 278 (1975); Adams v. Jarvis, 23 Wis. 2d
453, 127 N.W.2d 400 (1964). With respect to whether such agreements may provide for only
nominal payment to the retiree or estate, see supra note 290.

[Vol. 36



GEORGIA PARTNERSHIP LAW

nership agreement for severe penalties for such a dissolution pursuant to
new subsection 14-8-38(b)(1)(B).3 4

* Thus, new section 14-8-38 permits
careful planners to provide for continuity of the partnership business. Be-
cause of this section, the principal effect of the provision in new subsec-
tion 14-8-31(a)(2) that a partner may dissolve the business at any time by
express will or withdrawal is not discontinuity of the partnership busi-
ness, but rather is only an assurance that partners will not be frozen into
their partnerships and thus become targets of oppression by the other
partners.

3. Winding Up, Accounting, and Determination of Partners'
Shares in the Partnership

Whether the business is sold as a going concern, sold piecemeal to a
third party, or continued by one or more of the partners, it will be neces-
sary to compute what must be paid to each of the partners who are leav-
ing the business or what must be paid to the estates of deceased partners.
For this purpose, the partnership is wound up even if the business contin-
ues. Pursuant to new section 14-8-37, partnership affairs may be wound
up by the partners who have not wrongfully dissolved the partnership
and who are not bankrupt, by the legal representative of the last surviv-
ing partner, or by the court on petition of any partner, his legal represen-
tative, or his assignee. Although prior Georgia law gave the right to wind
up to the surviving partners as against the representatives of deceased
partners 4" and recognized judicial power to appoint receivers,", it did

340. New subsection 14-8-38(b)(1)(B) has been changed from official subsection
38(2)(a)(II) to specifically permit such agreed-upon remedies. With respect to whether such
an agreement may effectively deny payment to the retiree or estate, see supra note 290.

341. O.C.G.A. § 14-8-47 (Michie 1982) provided:
Rights and liabilities of surviving partners upon death of partner-Control and
division of assets.

In the event of the death of one or more of the partners, the surviving
partner may control the assets of the firm to the exclusion of the legal rep-
resentatives of the deceased partner or partners and shall be primarily lia-
ble to the creditors of the firm for their debts. Where partnerships have
been, or shall be, dissolved by the death of one or more partners and all the
debts of the firm are paid, the assets of the firm, as far as possible, may be
divided in kind among surviving partners and the representatives of the
deceased partners by three disinterested appraisers, chosen by the parties
as arbitrators or appointed by the judge of the probate court of the county
where the survivors reside. On application of any party, the appraisers shall
be sworn to make a fair appraisal and division to the best of their ability.
After such division, the representatives of the deceased partners may sue in
their own names upon all choses in action assigned to them in the division.

Id. For a case applying the principle embodied in this section, see Kinney v. Robinson, -181
Ga. 837, 184 S.E. 616 (1936).
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not specify which surviving partners could wind up the business or who
could petition for judicial winding up.

The shares of the partners are determined by an accounting. Pursuant
to new section 14-8-43, the right to an accounting accrues to the same
persons who can obtain winding up by the court under new section 14-8-
37. Under prior Georgia law, it was not clear how the shares of the part-
ners were to be determined. Prior Code section 14-8-47,"3 which applied
only in cases of dissolution caused by death, required "a fair appraise-
ment and division" of the assets in kind by "three disinterested apprais-
ers. '3 44 Prior Code section 14-8-4534

5 provided that, in the absence of con-
trary agreement, "partners shall have equal interests in all the stock or
property brought into the business by any of the partners."" This sec-
tion was interpreted by one court as entitling each partner to an equal
share of partnership property on dissolution regardless of how much he
contributed.3 7 Another court, however, approved the trial court's action
in leaving the manner of the distribution of the firm's assets to the
jury.

3 48

The new Act sets forth clear rules governing the determination of the
partners' shares on dissolution, subject to contrary agreement of the par-
ties.349 Pursuant to new subsections 14-8-18(1) and 14-8-40(2), the part-
ners are paid out of the amount remaining after debts are taken into ac-
count. Partner loans are paid first, then partner capital is distributed, and
the partners share equally in the remainder, or 'profits.' New subsection
14-8-40(4) requires the partners to contribute, according to their share of
the profits, a sufficient amount to repay not only third party and partner
loans, but also partner capital contributions. An effect of this scheme is

342. See Bennett v. Smith, 108 Ga. 466, 34 S.E. 156 (1899) (receiver appointed after
dissolution when both partners sought to control the property and it was not clear that
either should have this right); Boyce v. Burchard, 21 Ga. 74 (1857) (receiver appointed when
mismanaging and insolvent partner refused to acquiesce in other partner's possession of
assets). But see Huggins v. Huggins, 117 Ga. 151, 43 S.E. 759 (1903) (no right on the part of
the administrator of a deceased partner to the appointment of a receiver when there was no
danger of loss and only one partner was entitled to the possession of the property, even
though the surviving partner had taken an excessive amount of time to wind up the partner-
ship); Rogers v. McDonald, 224 Ga. 599, 163 S.E.2d 719 (1968) (no right to appointment of a
receiver when there was no showing the controlling partners were mismanaging the
business).

343. O.C.G.A. § 14-8-47 (Michie 1982).
344. Id.
345. Id. § 14-8-45.
346. Id.
347. See Bryan v. Maddox, 249 Ga. 762, 295 S.E.2d 60 (1982).
348. See Jackson v. Jackson, 150 Ga. App. 87, 256 S.E.2d 631 (1979).
349. With respect to the effect of an agreement pursuant to which the withdrawn inter-

est is valued at a nominal amount, see supra note 290.
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that the burden of partnership debts to third parties is shared by the
partners wholly in proportion to their profit shares rather than partly ac-
cording to their capital contributions. If the partners wish to avoid this
result, they should so provide in the partnership agreement.

Pursuant to new section 14-8-38, the share of a wrongfully dissolving
partner is reduced by the amount attributable to partnership goodwill,
and by any damages resulting from the wrongful dissolution or any liqui-
dated damages provided for in the partnership agreement.

4. Rights of Deceased Partners' Estates and Departing Part-
ners When Business is Continued

As discussed in section VIII(C)(2), above, the business of the partner-
ship may be continued after dissolution under a number of circum-
stances: when the partnership agreement so provides; in the event of a
wrongful dissolution when the partners who did not wrongfully cause the
dissolution elect to continue; in the event of a nonwrongful dissolution
when no partner exercises his liquidation option; upon expulsion of a
partner; or when the business is sold as a going concern to the partners or
third parties. When the partnership business is continued after dissolu-
tion, a number of questions arise concerning settlement with departing
partners or estates of deceased partners: Is the amount of the payment
to the estate or departing partner affected by the time lag between disso-
lution and settlement? What form must the payment take? Must the es-
tate or departing partner be .protected by the continuing partners from
exposure to partnership debts?

Prior Georgia law did not expressly permit continuation of the partner-
ship business and, therefore, did not deal systematically with these
problems. There was, however, some case law in this area that adopted a
version of the profits-or-interest election discussed below. 5

The questions concerning cashing partnership interests out of continu-
ing businesses are dealt with principally in new sections 14-8-38 and 14-8-
42. Subsection 14-8-38(a) deals with the rights of expelled partners; sub-
section 14-8-38(b) deals with the rights of wrongfully dissolving partners;
and section 14-8-42 generally deals with departing partners and estates of
deceased partners. The new Georgia versions of these sections differ from
their official counterparts in eliminating many of the inconsistencies in
the three sets of provisions.3 "

5 The rights of departing partners and es-

350. This case law is discussed infra text accompanying note 360.
351. Official subsection 38(1) requires that an expelled partner be "discharged" from

partnership liabilities, while official subsection 38(2)(b) requires the continuing partners to
"indemnify" the wrongful partners "against all present or future partnership liabilities."
Official subsection 38(2)(c) requires that the wrongful partner be "released from all existing
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tates of deceased partners are defined below.

(a) Pursuant to New Sections 14-8-38 and 14-8-42, Departing
Partners and Estates of Deceased Partners Are To Be Paid the
Value of the Interest from the Date of Dissolution.3 5 No particular
form of payment is specified except that an expelled partner must be paid
"in cash" under new subsection 14-8-38(a). 3" Since the value is computed
as of the date of dissolution, the departee's interest is not affected by
post-dissolution changes in value.

There is an apparent difference between new subsections 14-8-38(a)
and (b) concerning the amounts to be paid expelled partners and wrong-
fully dissolving partners. Subsection (a) provides for payment of "the net
amount due" the expelled partner, while subsection (b) provides for pay-
ment to a wrongfully dissolving partner of "the value of his interest."3"
The difference is probably attributable to the fact that the provision con-
cerning expelled partners is triggered by expulsion under a partnership
agreement, which may provide for payment of something other than the
'value' of the interest.

(b) Pursuant to New Sections 14-8-38 and 14-8-42, Departing
Partners and Estates of Deceased Partners Are To Be Dis-
charged or Appropriately Held Harmless From Partnership Lia-
bilities.5s" This matter of protection from partnership liabilities raises a
difficult problem. The departing partner's interest remains exposed to the
claims of creditors until released by those creditors." 6 The strength of
any guarantees provided by the continuing partners and business entity

liabilities of the partnership," and official section 42, does not provide for any protection
from the departing partner from partnership liabilities. While official subsection 38(1) re-
quires that an expelled partner "receive in cash . . . the net amount due him from the
partnership," subsection 38(2) provides that a wrongfully dissolving partner either must be
paid "the value of his interest in the partnership," or this amount, must be secured by a
bond. See app. B, infra p. 547, §§ 38, 42.

352. Pursuant to new subsections 14-8-42(2) and 14-8-41(h), the departing partner's or
estate's claim, and those of separate creditors of that partner or estate, is subordinate to
claims of partnership creditors.

353. New subsections 14-8-38(b)(2) and (3) are changed from official subsections
38(2)(b) and (c) to clarify that payment must be made and not simply secured by bond.
This is implicit in the official version. See BROMBERG, supra note 79, at 651 n.127.

354. Compare app. A, infra p. 524, § 14-8-38(a) with § 14-8-38(b).
355. New section 14-8-38 is changed from official section 38 by clarifying that the de-

parting partner has a right to be protected from 'future' liabilities of the partnership (this is
provided for under official subsection 38(2)(b) but not under official subsection 38(2)(c)).
For an argument supporting protection at least from liabilities relating to post-dissolution
transactions, see Hillman, supra note 312, at 556-67.

356. See infra text accompanying notes 388-99.
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depends on their solvency. Thus, the departing partner would prefer that
the claims of creditors be paid in full. Such payment, however, might dis-
rupt the partnership business by necessitating the sale of assets or bur-
densome refinancing. 7 The approach taken by the new Act favors con-
tinuity of the partnership business at the expense of the security of the
departing partner.

Note that the new Act differs from the official version not only in
granting increased flexibility to the continuing partners, but also in recti-
fying inconsistencies in treatment between expelled partners who are en-
titled to be 'discharged' from liability under official subsection 38(1),
wrongfully dissolving partners who are entitled to be indemnified under
official subsection 38(2)(b) and 'released' under official subsection
38(2)(c), and other departing partners who are given no protection from
liabilities under official section 42.

(c) Pursuant to New Code Section 14-8-42, Departing Partners
and Estates of Deceased Partners Are To Be Paid Either Interest
on the Retiree's or Estate's Share of the Partnership or Profits
Attributable to use of the Interest, at the Election of the Retiree or
Estate, From the Date of Dissolution to the Time of Settlement.
The election is weighted in favor of the retiree or estate to compensate
for use of that party's interest in the business and for that party's contin-
ued exposure to partnership liabilities,38s as well as to encourage prompt
settlement.

3 ss

Although the profits-or-interest election was recognized under prior
Georgia case law,ss0 these cases held that profits were to be paid only
from the time partnership affairs should have been settled and did not
otherwise specify how profits were to be computed.

The availability of the profits-or-interest election under new section 14-
8-42 depends on whether the business is continued either under the ex-
press continuation provision (new subsection 14-8-38(b)), or under the
circumstances described in new section 14-8-41 in which the creditors of
the predissolution partnership may recover out of the assets of the post-
dissolution partnership even without an express assumption of liabilities
by the new firm. Because of the complex linking of section 14-8-42 with
section 14-8-41, the profits-or-interest election is not available when the
business is carried on by wholly new owners as described in subsection

357. This tension is discussed in Hillman, supra note 312, at 555-56.
358. With respect to continued exposure to partnership liabilities, see infra text accom-

panying notes 362-78.
359. See BROMBERO, supra note 79, at 497.
360. See Bryan v. Maddox, 249 Ga. 762, 295 S.E.2d 60 (1982); Huggins v. Huggins, 117

Ga. 151, 43 S.E. 759 (1902).
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14-8-41(d). In this situation, the business has not merely been continued,
but has been taken over by a wholly new enterprise. Also, the policies
underlying the election do not apply to the same extent as in other con-
tinuation situations, since the outgoing owners do not remain at risk of
being personally bound by the actions of the new owners.

The operation of new section 14-8-42 is not, however, wholly dependent
on whether predissolution liabilities are assumed by the new business
under section 14-8-41. The assumption of liabilities under section 14-8-41
depends on whether the continuing partners have the right to continue
the business after dissolution by reason of consent, assignment, wrongful
dissolution, or an agreement with an expulsion provision. New section 14-
8-42, on the other hand, is intended to apply whenever some partners in
fact carry on the business, since the profits-or-interest election is in-
tended to compensate the retiree or estate for continued business risks
and to discourage the partners from carrying on without settlement.
Thus, new section 14-8-42 has been changed from official section 42 to
clarify the fact that the availability of the election does not depend on the
consent of the retiree or estate contrary to at least one case decided under
official section 42.361 Note that since consent to continuation is not neces-
sary to trigger section 14-8-42, it may be a close question of fact whether
the business is being continued or seasonably wound up.

New subsection 14-8-38(b)(2) has been changed from official section 38
to provide that satisfaction of the claims of the wrongfully dissolving
partner is not a precondition to the right of the remaining partners to
continue the partnership. This clarifies the rights of the continuing part-
ners during the period prior to payment of the departing partner.

The rights provided for in new subsection 14-8-38(a) and new section
14-8-42 are explicitly subject to contrary agreement. While the rights of
wrongfully dissolving partners under new subsections 14-8-38(b)(2) and
(3) are not made subject to contrary agreement in those subsections,
wrongfully dissolving partners are covered by the more general new sec-
tion 14-8-42, and subsection 14-8-38(b)(1)(B) provides for agreed upon
remedies in favor of nonwrongful partners against wrongfully dissolving
partners. Thus, it is safe to conclude that the statutory rights in all cate-
gories of departing interests are subject to contrary agreement.

D. Consequences of Dissolution: Creditors

1. Introduction

There are three important questions concerning the effect of dissolu-
tion on creditors. First, what is the effect of dissolution on the power of

361. See Blut v. Katz, 13 N.J. 374, 99 A.2d 785 (1953).
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partners to bind the partnership? Second, what effect does dissolution
have on predissolution debts of the partnership? Third, when the part-
nership business is continued after dissolution, may predissolution credi-
tors recover from those who are continuing the business and from the new
business entity? These questions will be addressed in the following
subsections.

2. Effect of Dissolution on Partners' Power to Bind the
Partnership

(a) Rights of Third Parties. After dissolution, the partnership enters
into a new phase known as "winding up. 362 This entry into a new phase
changes the business relationship among the partners. Altering the part-
ners' power to bind the partnership, however, may be unfair to third
party creditors who do not know about the dissolution. In light of these
considerations, to what extent does dissolution change the rules concern-
ing partners as agents of the firm from those set forth in new section 14-
8-9 discussed in section IV(B) above?

Under both prior Official Code of Georgia Annotated section 14-8-92 s
31

and new subsection 14-8-35(a)(1), the partners have the power to bind
the partnership by acts appropriate for winding up the partnership.36 4

This power is within the actual authority of the partners pursuant to new
section 14-8-37, or is within their apparent authority under the provisions
just cited. s"

The power to bind the partnership in non-winding-up, post-dissolution
transactions depends on the notice to or knowledge of third party credi-

362. With respect to the distinction between 'dissolution,' 'winding up,' and 'termina-
tion' see app. A, infra p. 524, §§ 14-8-29, -30 discussed supra text accompanying notes 272-
75.

363. O.C.G.A. § 14-8-92 (Michie 1982) provided:
Effect.

A dissolution shall put an end to all the powers and rights of the partners
resulting from the partnership, except for the purpose of a general account-
ing and winding up of the business. As to third persons, it shall absolve the
partners from all liability for future contracts and transactions, but not for
the transactions that are past.

Id.
364. With respect to what acts were within the winding-up power under prior Georgia

law, see First Nat'l Bank v. Ellis, 68 Ga. 192 (1881) (authority to wind up did not include
power to renew a firm debt); Scott & Co. v. Atlanta Wood & Iron Novelty Works, 12 Ga.
App. 216, 76 S.E. 1082 (1913) (power to wind up included power to compromise a claim
against the partnership).

365. Note, however, that a wrongfully dissolving partner, or a partner who is denied
winding-up authority in the partnership agreement, does not have the right to wind up
under new section 14-8-37, and the acts of such a partner, even if they are appropriate to
winding-up, would not bind the partnership pursuant to new subsection 14-8-35(c)(3).
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tors. Under both priot Georgia law s and new subsections 14-8-35(a)(2)
and (c), partners are bound until the partnership terminatess 7 by trans-
actions that would have been binding prior to dissolution if the transac-
tion is: (1) with one who had extended credit prior to dissolution and was
not notified of dissolution, or (2) with one who had not extended credit
prior to dissolution if the firm did not publish notice of dissolution. New
section 14-8-35 differs from prior Georgia law in specifying that only
those who extended credit to the partnership within two years prior to
dissolution are entitled to notice,3 s and in specifying the type of publica-
tion that is necessary to cut off liability to those who were not pre-disso-
lution creditors.369

The new Act also changes or clarifies prior Georgia law by exempting
the partnership from the notice or publication requirement when the
partnership was dissolved because the business became unlawful 7 or

366. In addition to O.C.G.A. § 14-8-92 (Michie 1982), the following were the relevant
prior Code provisions:

Id. § 9-3-115, GA. CODE ANN. § 3-905 (Harrison 1981) ("extend the" changed to "extend
a"; "the promisor" replaced "himself"; "copartner or" follows "his") provided: "Effect of
New Promise By Partner. After the dissolution of a partnership, a new promise by one
partner shall revive or extend a partnership debt only as to the promisor and not as to his
copartner or copartners." Id.

Id. § 14-8-68 provided: "Power of partner after dissolution. After dissolution, a partner
shall have no power to bind the firm by a new contract, nor to revive a contract which has
become for any cause extinct, nor to renew or continue an existing liability, nor change its
dignity or its nature." Id.

Id. § 14-8-91 provided: "Notice. The dissolution of a partnership by the retiring of an
ostensible partner shall be made known to creditors of the partnership and to the world.
Dissolution by the retiring of a dormant partner shall be made known to all who had knowl-
edge of his connection with the firm." Id.Although prior Code sections 9-3-115, 14-8-68, and
14-8-92 appeared to eliminate all power of partners to bind the partnership to post-dissolu-
tion transactions other than those for the purpose of winding up, liability has been imposed
under new section 14-8-91 in favor of 'creditors' who did not receive the required notice. See
Bush & Hattaway v. McCarty Co., 127 Ga. 308, 56 S.E. 430 (1907); Askew v. Silman, 95 Ga.
678, 22 S.E. 573 (1895); Franklin Buggy Co. v. Carter, 21 Ga. App. 576, 94 S.E. 820 (1918);
Skeffington v. Daniel, 18 Ga. App. 262, 89 S.E. 458 (1916). Liability has also been imposed
under this section in favor of non-'creditors' when the partnership failed to publish notice of
dissolution. See Bush, 127 Ga. 308, 56 S.E. 43; Askew, 95 Ga. 678, 22 S.E. 573. Askew goes
further than new section 14-8-35 in holding that evidence of general notoriety of the fact of
dissolution is admissible to show notice to the 'world.'

367. Pursuant to new sections 14-8-29 and 14-8-30, discussed supra text accompanying
notes 272-75, the partnership continues only until termination. This implicitly limits the
partners' power to bind the 'partnership' in post-dissolution transactions under new section
14-8-35.

368. See app. A, infra p. 524, § 14-8-35(a)(2)(A) and (c)(3)(A).
369. See id. § 14-8-35(a)(2)(B) and (c)(3)(B).
370. See id. § 14-8-35(c)(1).
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when the acting partner became bankrupt,"7 ' but not when dissolution
was caused by death of a partner, as was the case under prior Georgia
law.372 Thus, creditors are deemed to have constructive notice of a disso-
lution caused by unlawfulness of the business, which is a notorious event,
and of the bankrupt status of the partner with whom they are dealing, 3'

but not of a dissolution caused by a partner's death.374 The bankruptcy
and death situations may be distinguished not only on the basis of the
creditor's lesser access to the facts in the former situation, but also on the
ground that permitting a bankrupt partner to bind the firm would put
the other partners at risk of unwise transactions.3 7 5 It is true that binding
the partnership to post-death transactions puts the estate of the deceased
partner at risk, but the estate is less helpless in this situation than the
wholly ignorant creditor .3 7 Moreover, the estate is compensated to some
extent for this extra risk through the expanded profits-or-interest election
under new section 14-8-42.377

Under both prior Code section 14-8-92 s
3

s and new subsection 14-8-
35(b), partners who were dormant prior to dissolution are not personally
liable in connection with post-dissolution transactions. New subsection
14-8-35(b) clarifies Georgia law on this point by: (1) specifying that the
partner, in order to escape personal liability, must have been unknown to
the creditor or at least must not have played a role in the reputation of
the firm; (2) providing that only the liability of the dormant partner, and
not that of the firm, is affected; and (3) exonerating the dormant partner
even when the dissolution was not caused by his retirement.

The partnership liability under new section 14-8-35 is expressly made
subject to the partnership-by-estoppel provision, new section 14-8-16, dis-
cussed in section I(D), above. Thus, when the partners consent to repre-
sentation in a post-dissolution transaction, the partnership is bound even
if, for example, the creditor had notice of the dissolution.

371. See id. § 14-8-35(c)(2).
372. With respect to prior Georgia law regarding dissolution by death, see Hammond v.

Otwell, 170 Ga. 832, 154 S.E. 357 (1930); Bass Dry Goods Co. v. Granite City Mfg. Co., 116
Ga. 176, 42 S.E. 415 (1902). No cases were found regarding dissolution by unlawfulness or
acts of a bankrupt partner.

373. See BROMBERG, supra note 79, at 462-63.
374. In the Georgia cases cited supra note 372, however, the courts reasoned that death

was notice in itself of dissolution.
375. Note also that bankruptcy is not a cause in itself of dissolution under the new Act

as it is under the official version. Thus, creditors are protected by requiring judicial dissolu-
tion in the bankruptcy situation. See supra text accompanying notes 318-23.

376. If there has been the requisite notice to a 'creditor' or publication the partnership is
not bound.

377. See supra text accompanying notes 358-60.
378. O.C.G.A. § 14-8-92 (Michie 1982).
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(b) Rights of Partners. New Code sections 14-8-33 and 14-8-34 fill a
gap left by prior Georgia law by specifying a partner's right to indemnifi-
cation for post-dissolution liabilities:379 (A) A partner may be indemni-
fied in connection with winding up transactions;380 (B) No right to indem-
nity exists if the dissolution was caused other than by act or death of a
partner;38' (C) If the dissolution was caused by act or death of a partner,
a partner who did not act for the partnership may be indemnified for any
liability as if the partnership had not been dissolved;382 and (D) If the
dissolution was caused by act or death of a partner, a partner who did act
for the partnership may be indemnified for non-winding-up transactions
only if, in the case of dissolution by partner's act, the acting partner did
not know of the dissolution, and in the case of dissolution by partner
death, the acting partner lacked knowledge or notice of the death.383 Note
that an acting partner may be indemnified for a personal liability created
by a representation of authority even if the creditor has sufficient notice
of the dissolution so that no partnership liability has been created.3"
New section 14-8-34 clarifies the official version by explicitly permitting
the partners to vary the right of indemnification by contrary
agreement. " "'

The theory of sections 14-8-33 and 14-8-34 is that the duty to indem-
nify the partner who is acting for the partnership depends on whether
that partner should have known of the dissolution and, therefore, of the

379. With respect to indemnification and contribution for predissolution liabilities, see
app. A, infra p. 524, §§ 14-8-18(2), -40(4) discussed supra text accompanying notes 185-86.

380. The lead-in to new section 14-8-33 provides that dissolution does not terminate
authority with respect to winding-up transactions. Thus, the limitations on indemnification
under new sections 14-8-33(1) and 14-8-34 would not apply. But see infra note 385. The
same result could have been reached under O.C.G.A. § 14-8-92 (Michie 1982), which pro-
vided that dissolution shall not end the powers of partners exercised for purposes of winding
up.

381. See app. A, infra p. 524, § 14-8-33(1)(A). Note that new sections 14-8-33(1) and 14-
8-34 have been changed from official sections 33 and 34 to delete the reference to dissolution
by bankruptcy of a partner since, as was discussed supra text accompanying notes 318-23,
that has been deleted as a cause in itself of dissolution.

382. See the proviso of id. § 14-8-34, which only operates as a limitation on indemnifica-
tion to "the partner acting for the partnership." Id. See the discussion infra text accompa-
nying note 387.

383. See the definitions of "knowledge" and "notice" at id. § 14-8-3.
384. See BROMBERG, supra note 79, at 468.
385. There is some question, however, whether the right to indemnification for winding

up transactions is subject to contrary agreement. This right arguably exists by reason of the
continuation of authority for all purposes under new section 14-8-33, and the provisions of
this section are not subject to contrary agreement. The partners, however, arguably could
allocate among themselves all rights regarding winding up, including the right to indemnifi-
cation, pursuant to an agreement under new section 14-8-37. See id. at 468 n.9 for some
support for this interpretation.



GEORGIA PARTNERSHIP LAW

limitation on his authority. All the partners should be aware of dissolu-
tion when it occurs other than by act or death of a partner-for example,
upon termination of the agreed term, unlawfulness of the business, or a
court decree. When dissolution is caused by the express will, withdrawal,
or death of a partner, however, the acting partner does not necessarily
have constructive notice of the dissolution-causing event.386 Death of a
partner is a clearer cause of dissolution than a partner act, so that notice,
as distinguished from actual knowledge, is sufficient to defeat the acting
partner's right to indemnification in the former situation, but not the lat-
ter. New section 14-8-34 is changed from official section 34 to permit an
innocent nonacting partner to seek indemnification despite the
knowledge or notice of the acting partner when the dissolution was
caused by act or death of a partner.38

3. Effect of Dissolution on Partners' Pre-Dissolution
Liabilities

Under both prior Official Code of Georgia Annotated section 14-8-92"8
and new subsection 14-8-36(a), dissolution in itself does not discharge the
partners' liability for partnership debts. This, of course, makes sense be-
cause the partners should not be able to wave a magic wand of dissolution
to free themselves from debts. Continuing liabilities cause problems, how-
ever, for partners who wish to dissociate themselves from the business
and for estates of deceased partners. Thus, the question is how departing
interests may be protected from continuing exposure to partnership
debts.

One approach to protection from pre-dissolution liabilities is an agree-
ment by the other partners to hold harmless the departing partner or
deceased partner's estate. The availability of such protection is discussed
above.3 8

The only complete protection from pre-dissolution liabilities is a full
discharge by the creditor, since any agreement by the partners must ulti-
mately depend on the solvency of the partners. Both prior Georgia case
law3

9
0 and new subsection 14-8-36(b) provide for discharge by express no-

vation agreement with the creditor."' Moreover, under both prior Geor-

386. See UNIFORM PARTNERSHIP AcT § 34 comment, 6 U.L.A. 421-28 (1969).
387. Pursuant to new subsection 14-8-33(1)(A), even a nonacting partner cannot obtain

indemnification when dissolution has been caused other than by the act or death of a
partner.

388. O.C.G.A. § 14-8-92 (Michie 1982).
389. See supra text accompanying notes 355-57.
390. See Venable & Heyman v. Stevens, 94 Ga. 281, 21 S.E. 516 (1894).
391. New subsection 14-8-36(b) clarifies prior Georgia law by permitting an agreement to

be inferred from a course of dealing.
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gia case law3 9 2 and new subsection 14-8-36(c), a partner may be dis-
charged if, without the partner's consent, 93 a knowing creditor consents
to alteration of a partnership obligation, the theory being that the partner
whose obligations have been assumed has the rights of a surety with re-
spect to the third party. 9 '

When the assets of a partnership are insufficient to satisfy the claims of
all partnership creditors, the partners must make contribution to the firm
as required by new subsections 14-8-18(1) and 14-8-40(4) and the credi-
tors may recover from the partners individually as provided in new sec-
tion 14-8-15. The adjustment of the partners' shares of liabilities through
indemnity and contribution is discussed in section V(C), above. If both
the partnership and one or more individual partners or their estates are
insolvent and a court has jurisdiction over both partnership and individ-
ual assets, new subsections 14-8-40(8) and (9) provide that individual
creditors have priority concerning the partner's individual property and
that partnership creditors have priority concerning partnership prop-
erty.3ss This 'dual priority' rule is a change from prior Official Code of
Georgia Annotated section 14-8-69, s9' which gave individual creditors of a
deceased partner only a limited priority vis-a-vis partnership creditors
concerning the assets of the estate-that is, only a sufficient priority to
equalize total payments to the two groups of creditors. Although the 'dual
priority' rule has been effectively eliminated from the Federal Bank-
ruptcy Code,39 and may be inconsistent with creditor expectations aris-
ing from individual liability of partners, the rule is supported by strong

392. See Preston v. Garrard, 120 Ga. 689, 48 S.E. 118 (1904); First Nat'l Bank v. Cody,
93 Ga. 127, 19 S.E. 831 (1894); Stone v. Chamberlin & Bancroft, 20 Ga. 259 (1856); Stanley
& Gravitt v. Roberts Bros., 31 Ga. App. 746, 121 S.E. 878 (1924); Maclntyre v. Massey, 11
Ga. App. 458, 75 S.E. 814 (1912).

393. New subsection 14-8-36(c) has been changed from official subsection 36(3) by ad-
ding the clause following "agreement" to clarify that there is no discharge if the partner
consents to the alteration. This is consistent with the rule stated in the Georgia cases cited
supra note 392.

394. For statements of this rationale for the rule, see Preston v. Garrard, 120 Ga. 689, 48
S.E. 118 (1904); BROMBERG, supra note 79, at 451-52.

395. The 'dual priority' rule does not apply in the partnership-by-estoppel situation
when there is no existing partnership. See app. A, infra p. 524, § 14-8-16.

396. O.C.G.A. § 14-8-69 (Michie 1982) provided:
Disposition of assets where both partnership and deceased partner insolvent.

When a partnership shall have become insolvent and one of its partners
shall have died insolvent, the creditors of the partnership, in equal degree
with individual creditors, may not claim to share in the individual assets of
the deceased partner until the individual creditors shall have received upon
their debts such a percentage from the individual assets as such partnership
creditors have received from the partnership assets.

Id.
397. See 11 U.S.C. § 723 (Supp. IV 1980).
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policy398 and has been retained in the versions of the Uniform Partner-
ship Act that have been adopted in all other jurisdictions . 3 9 Any
problems created by the 'dual priority' rule are mitigated by the fact that
partnership creditors can become individual creditors by obtaining indi-
vidual guaranties from partners.

4. Liability of New Partners and of New Firms Continuing
the Partnership Business

When the partnership business is continued by a new partnership, sole
proprietorship, or corporation, a question arises whether the new entity
and the new owners are liable for predissolution debts of the dissolved
partnership. On the one hand, it could be argued that liability in the ab-
sence of an express assumption of liabilities by the new business and its
owners is unfair both to the new business and to the creditors. On the
other hand, it could be argued that it is unfair to the predissolution credi-
tors to permit the new business to employ the assets of the old business
without bearing its burdens.

Under prior Georgia law, neither the new firm400 nor any new mem-
bers401 became liable for debts of the old firm in the absence of an express
assumption. 2 New section 14-8-17 and subsection 14-8-41(g) are in
agreement that the new members are not personally liable. Pursuant to
new subsections 14-8-41(a), (b), (c), (e), and (f), however, when a partner-
ship business is continued by some of the same people who owned the old
partnership, the creditors of the old partnership may share in the assets
of the new firm on an equal basis with the creditors of the new firm even
if there has been no express assumption of liabilities by the new firm. On
the other hand, pursuant to new subsection 14-8-41(d), when the assets of
the old firm are taken over by wholly new owners (which would include

398. See BROMBERG, supra note 79, at 533, noting that the rule is 'symmetrical' in regard
to partnership and individual creditors.

399. UNIFORM PARTNERSHIP AcT §§ 36(4), 40(h)-(i), 6 U.L.A. 107, 115 (Action in Adopt-
ing Jurisdictions) (1984).

400. See Bracken & Ellsworth v. Dillon & Sons, 64 Ga. 243 (1879); Wallace & Wingfield
v. Hull, Frierson & Co., 28 Ga. 68 (1858).

401. O.C.G.A. § 14-8-44 (Michie 1982) provided: "Liability of new partner for debts
previously incurred by firm. A new partner is not bound for the debts of the firm which were
incurred before he became a partner, in the absence of an express agreement, on sufficient
consideration, to assume the indebtedness." Id.

For cases applying this rule, see Leventhal v. Green, 246 Ga. 287, 271 S.E.2d 194 (1980);
Ball v. Mashburn & Bussell, 110 Ga. 285, 34 S.E. 851 (1899); Cook v. Preskitt, 137 Ga. App.
250, 223 S.E.2d 282 (1976).

402. For a case in which recovery from the new firm was allowed when the new firm
assumed the liabilities of the old firm, see Sheppard v. Bridges, 137 Ga. 615, 74 S.E. 245
(1912).
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purchase by a corporation), the new firm is not liable for the old firm's
debts in the absence of an assumption of liabilities by the new firm. Thus,
whether the new firm is burdened by the old firm's liabilities depends not
only on whether the new business uses the assets of the old partnership,
but also on whether there is some identity of ownership. The theory un-
derlying this section is that when there is some identity of ownership,
there is a continuous business such that the dissolution should not affect
the rights of the dissolved firm's creditors against the new firm.40 3

IX. CONCLUSION

By its adoption of a version of the Uniform Partnership Act, Georgia
has made a significant improvement in its partnership law, not only over
prior Georgia law, but in some respects also over the existing national law
of partnerships. As a result, the new Act should encourage Georgia law-
yers to take a new look at partnership as an alternative to incorporation.

ADDENDUM

The following suggested changes to the new Act were approved by the
Joint Committee on the Uniform Partnership Act at its meeting on No-
vember 30, 1984. They will be proposed to the General Assembly as pre-
effective amendments to the Act.

Section 14-8-IOA
(1) Subsection (b)(7) would be changed as indicated below.

7) Any property (including real property) belonging to the partnership,
even if not titled in the name of the partnership, which the partnership
desires to disclose; provided that, with respect to real property, the state-
ment shall specifically refer by both book a.au to the place wherein
the instrument last conveying such real property is recorded by book and
page if such information is available and all clerks of the superior courts
filing such statement shall make appropriate cross-references in the ap-
propriate i9 dices between such statement and such instrument. Title to
all real property so described and cross-referenced shall be deemed to be
held in the partnership name from the date of the filing of such state-
ment in the county wherein such real property lies without the necessity
for any separate instrument of conveyance;

Comment
The change concerning the book and page reference ensures validity of

the statement of partnership even if book and page references are not

403. See UNIFORM PARTNERSHiP AcT § 41 comment, 6 U.L.A. 511, 512 (1969); Lewis,
supra note 157, at 636.
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available. The qualification concerning filing in the county where the real
property lies ensures, consistently with subsection (g), that the statement
will not be binding against grantees of partnership real property except in
a place where such grantees should be held to know of the statement.

(2) Subsection (f) would be changed as indicated below:

(f) It shall be conclusively presumed against the partnership that all
facts stated in the statement of partnership are true. Without limiting
the generality of the foregoing, it shall be conclusively presumed against
the partnership that the persons named as partners in a statement of
partnership are members of the partnership named, that they are all of
the members of the partnership, that the partners have the authority
disclosed by this statement, that there are no limitations on this author-
ity beyond those contained in this chapter other than those disclosed in
this statement, that any partner stated to be dead is deceased, and that
any partner stated to have withdrawn has withdrawn from the partner-
ship .... a tha .....atneshi.wa .no ..ssoved.y.eas ..o.suh .dn.

.......... artless The conclusive presumption under this subsection
(f), or under subsection (g) of this Code section, shall not arise with re-
spect to a statement of partnership if and from the date that there is
recorded by anyone claiming to be a partner, or a personal representa-
tive, whether executor, administrator, guardian, or conservator, of such
partner, an affidavit, sworn to a stateio.f pmi... i.., -.... d.
acknwledged by the person executing it, which shall set forth the name
of the partnership, a statement that such person claims to be a member
of such partnership, or a personal representative of such member, or a
statement that any of the persons named in a previously recorded state-
ment of partnership are not members of such partnership, or a statement
that any of the other facts stated in a previously recorded statement of
partnership are not true. Provided, however, that said affidavit shall not
be effective to the prejudice of a person who is not a partner

(1) In connection with a transaction involving partnership real prop-
erty, unless the affidavit was recorded in the county in which the prop-
erty is located; or

(2) In connection with any other transaction if the affidavit was not
recorded in a county in which the statement of partnership was recorded,
the person relied on a statement of partnership recorded in such county,
and the person had no knowledge or notice of the affidavit.

Comment
The first sentence has been changed to expand the effect of the pre-

sumptions in (f) and (g), consistently with the original intent that the
statement of partnership provide a binding record of all of the facts set
forth in the statement. The second sentence both clarifies the form of the
dissenting statement and limits its effect with respect to third parties
dealing with the partnership in the situation in which the affidavit has
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not been recorded in every county in which a statement of partnership is
on record. The change gives the benefit of the doubt to the third party
rather than to the dissenter in this situation since the latter is in a better
position to determine all of the counties in which the statement of part-
nership has been recorded.

(3) Subsection (g) would be changed as indicated below:

(g) The existence of the facts described in subsection (f) of this Code
section shall be conclusively presumed in favor of the partnership and
against a grantee from the partnership , or a person claiming through
such grantee, of property located in a county in which a statement of
partnership or a certified copy thereof has been recorded. It shall also be
conclusively presumed in favor of the partnership and against such a
grantee or person that a partner's authority to act for the partnership is
limited as provided in a statement of partnership.

Comment
This change gives the partnership the benefit of the protection pro-

vided by the statement of partnership not only against its immediate
grantee but also against subsequent grantees. This change does not un-
duly increase the burden of subsequent grantees, who would in all events
check the statement of partnership in the course of a careful title search,
and protects the partnership from uncertainty concerning the effect of
the statement of partnership.

Section 14-8-31
This section would be changed by adding the following new subsection

(c):

Subject to contrary agreement of the partners, a dissolution is not in
contravention of the partnership agreement if it is caused at any time by
the express will of all of the partners who have not assigned their inter-
ests or suffered them to be charged for their separate debts.

Comment
New section 14-8-31 was changed from the official version to remove

the distinction between causes that are and are not "in contravention" of
the partners' agreement because the agreement, and not the UPA, should
control this issue.4 04 Where the partners have not drafted on this point,
however, it may be unclear whether assigned or charged partners have a
right to object to dissolution, so that a dissolution without their consent
is "in contravention" of the agreement. New subsection 14-8-31(c) would

404. See supra text accompanying notes 282-84.
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clarify this point, while validating contrary agreements of the partners.

Sections 14-8-33 and 14-8-34
These sections would be changed as indicated below:

Section 14-8-33: General Effect of Dissolution on Authority of Partner.
Except so far as may be necessary to wind up partnership affairs or to

complete transactions begun but not then finished, dissolution termi-
nates all authority of any partner to act for the partnership:

(1) With respect to the partners, as declared in Code Section 14-8-34.
(A) When the dissolation is, not by tire act a. death. of a parter a u (B)
Wheni the disslutin i, by at h o a p'j"s in s wii t

Cuode Seto 14-8-34 so, eqgu

(2) With respect to persons not partners, as declared in Code Section
14-8-35.

Section 14-8-34: Rights of Partner to Contribution from Co-Partners af-
ter Dissolution,

Subject to contrary agreement of the parties, where the .dsluti s. o
caused b, te act or d,,at, o.f a partner, each partner is liable to his co-
partners for his share of any liability created by any partner acting for
the partnership after dissolution as if the partnership had not been dis-
solved; provided, however, that a partner shall not be liable to the part-
ner acting for the partnership after dissolution where:

(1) The dissolution being by act of any partner, the partner acting for
the partnership had knowledge of the dissolution; or

(2) The dissolution being by the death of a partner, the partner acting
for the partnership had knowledge of the death; or

(3) The dissolution is not by the act or death of a partner.

Comment
These changes carry forward the intent of the Georgia version of these

sections to cut off the indemnification rights only of the acting partner
where that partner has created a liability by acting after a dissolution of
which he should have been aware.4"

Section 14-8-38
This section would be changed as indicated below:

Section 14-8-38: Rights of Partners to Application of Partnership
Property.

(a) Unless otherwise agreed by the parties in the partnership agree-
ment, at the time of the transaction, or at any other time, when dissolu-
tion is caused in any way, other than wrongfully either in contravention
of the partnership agreement or as a result of other wrongful conduct of

405. See supra text accompanying note 387.
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a partner, any partner, or the legal representative of the estate of a de-
ceased partner, as against his copartners and all persons claiming
through them in respect of their interests in the partnership, may have
the partnership property applied to discharge its liabilities and the sur-
plus applied to pay in cash or its equivalent the net amount owing to the
respective partners. The foregoing provision shall not apply if dissolution
is caused by expulsion of a partner in accordance with the terms of a
partnership agreement. Unless otherwise agreed by the partners, in the
event of such explusion the expelled partner shall receive in-cash the net
amount due him from the partnership and the partners who continue the
business shall obtain his discharge or appropriately hold him harmless
from all present or future partnership liabilities.

(b) Unless otherwise agreed by the partners in the partnership agree-
ment, at the time of the transaction, or at any other time, when dissolu-

.tion is caused wrongfully either in contravention of the partnership
agreement or as a result of other wrongful conduct of a partner, the
rights of the partners shall be as follows:

Comment
These changes carry forward the intent of the Georgia version of this

section to maximize the partners' flexibility concerning the consequences
of dissolution.10 Also, there is no justification for distinguishing between
expelled and wrongful partners with regard to the form of payment, or for
distinguishing between subsections 14-8-38(a) and 14-8-38(b) with regard
to the effect of a contrary agreement of the partners. Finally, the rights
set forth in subsection 14-8-38(b) are probably subject to contrary agree-
ment even without the suggested change. 7

Section 14-8-41
This section would be changed as follows:

Section 14-8-41: Liability of Persons Continuing the Business in Certain
Cases.

(a) When any partner withdraws, is expelled or dies and the business
of the dissolved partnership is continued by one or more of the partners,
either alone or with others, without liquidation of the partnership affairs,
creditors of the first or dissolved partnership are also creditors of the
person or partnership continuing the business.

(b) (Original subsection (d))
(c)-(f) (original subsections (g)-(j), respectively).

Comment
This change permits predissolution creditors to reach the assets of a

406. See supra text accompanying notes 338-40 and text following note 357.
407. See supra text following note 361.
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continued partnership on the same basis as post-dissolution creditors
whether or not the business is continued with the consent or assignment
or a withdrawing partner or estate of a deceased partner or otherwise by
right. The only significant fact should be whether the firm is, in fact, con-
tinued by one or more of the original partners. Since the assumption of
liabilities provided for under Section 14-8-41 is intended to protect the
old firm creditors as against the new business and its owners and new
creditors, and since the retiree or estate is actually benefitted by the as-
sumption in that he or it may avoid some personal liability if the predis-
solution creditors can reach the assets of the new firm, the assumption
should not depend on whether the continuation was wrongful as against
the retiree or estate.

Section 14-8-42
This section would be changed as follows:

Section 14-8-42: Rights of Withdrawing or Estate of Deceased Partner
When the Business is Closed.

When any partner withdraws or dies, and the business is continued
under any of the conditions set forth in subsection (a) (b), (c), (e) n(f)
of Code Section 14-8-41 (.....l.., of whether the with pa~ie

continiati as reuired ande. subsecvtion (e) of Cuode Sectionu 14-8-41)

Comment
This change is necessitated by the change to Section 14-8-41 discussed

immediately above.
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Appendix A: Georgia Version of U.P.A. as Originally
Enacted

14-8-1. Short title.

This chapter may be cited as the "Uniform Partnership Act."

14-8-2. Definitions.

As used in this chapter, the term:

(1) "Bankrupt" means a person who is the subject of:

(A) The entry of an order for relief under Section 303(h) of the
Bankruptcy Code (11 U.S.C. Section 303(h)) or the filing of a petition
for voluntary bankruptcy under Section 301 of the Bankruptcy Code
(11 U.S.C. Section 301) as these provisions may be now or hereafter
amended; or

(B) An equivalent order or petition under any successor statute
or code of general application; or

(C) An equivalent order or petition under any state insolvency
Act.

(2) "Business" includes every trade, occupation, or profession.

(3) "Conveyance" includes every assignment, deed, transfer, lease
(including the creation of a usufruct), mortgage or pledge of tangible,
intangible or real property, and also the creation or cancellation of any
lien, encumbrance, or security title.

(4) "Court" includes every court and judge having jurisdiction in
the case.

(5) "Interest" means interest at the legal rate which applies where
the rate percent is not named in the contract as provided by Code Sec-
tion 7-4-2 or any successor statute.

(6) "Person" includes a natural person, partnership, limited part-
nership (domestic or foreign), trust, estate, association or corporation.
Any person may be a partner unless the person lacks capacity apart
from this chapter.

(7) "Real property" includes any estate or interest, including
usufructory interests, in, over or under land, including minerals, struc-
tures, fixtures and other things which by custom, usage, or law pass
with a conveyance of land though not described or mentioned in an
instrument of conveyance or in a contract to make such a conveyance.
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14-8-3. "Knowledge" and "notice" defined.

(a) A person has "knowledge" of a fact within the meaning of this
chapter not only when such person has actual knowledge thereof, but also
when he has knowledge of such other facts as in the circumstances shows
bad faith.

(b) A person has "notice" of a fact within the meaning of this chapter

when the person who claims the benefit of the notice:

(1) States the fact to such person; or

(2) Delivers through the mail, or by other means of communica-
tion, a written statement of the fact to such person or to a proper per-
son at his place of business or residence.

14-8-4. Construction with other laws.

(a) The rule that statutes in derogation of the common law are to be
strictly construed shall have no application to this chapter.

(b) The law of estoppel shall apply under this chapter.

(c) The law of agency shall apply under this chapter.

(d) This chapter shall be so interpreted and construed as to effect its
general purpose to make uniform the law of those states which enact it.

(e) This chapter shall not be construed so as to impair the obligations
of any contract existing when this chapter goes into effect, nor to affect
any action or proceedings begun or right accrued before this chapter
takes effect.

(f) This chapter being a general act intended as a unified coverage of
its subject matter, no part of it shall be deemed to be impliedly repealed
by subsequent legislation if that construction can reasonably be avoided.

(g) The validity of an instrument executed on behalf of the partner-
ship by a partner shall not be affected by the formality with which the
partnership contract was executed.

14-8-5. Governing laws in absence of specific provision in this
chapter.

In any case not provided for in this chapter, the other provisions of this
Code and the rules of common law and equity shall govern.

1985]
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14-8-6. "Partnership" defined.

(a) A partnership is an association of two or more persons to carry on
as co-owners a business for profit.

(b) But any association formed under any other statute of this state,
or any statute adopted by authority, other than the authority of this
state, is not a partnership under this chapter, unless such association
would have been a partnership in this state prior to the adoption of this
chapter; but this chapter shall apply to limited partnerships except inso-
far as the statutes relating to such partnerships are inconsistent with this
chapter.

14-8-7. Determination of existence of partnership.

In determining whether a partnership exists, the following rules shall
apply:

(1) Except as provided by Code Section 14-8-16 persons who are
not partners as to each other are not partners as to third persons;

(2) Joint tenancy, tenancy in common, tenancy by the entireties,
joint property, common property, or part ownership does not of itself
establish a partnership, whether such co-owners do or do not share any
profits made by the use of the property;

(3) The sharing of gross returns does not of itself establish a part-
nership, whether or not the persons sharing them have a joint or com-
mon right or interest in any property from which the returns are
derived;

(4) The receipt by a person of a share of the profits of a business is
prima facie evidence that he is a partner in the business; provided,
however, that no such inference shall be drawn if profits were received
in payment of the following, even though the amount of payment varies
with the profits of the business:

(A) A debt, whether by installments or otherwise;

(B) Wages, salary, or other compensation to an employee or in-
dependent contractor;

(C) Rent to a landlord;

(D) An annuity or other payment to a surviving spouse or repre-
sentative of a deceased partner;

(E) Interest or other payment or charge on a loan;

(F) Consideration for the sale of good will of a business or other
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property, whether by installments or otherwise.

14-8-8. Determination of ownership of property.

(a) Subject to subsection (d) of this Code section, property, whether
real or personal, is presumed to be partnership property where:

(1) It is included as such in the agreement of partnership or de-
scribed in any recorded statement of partnership under Code Section
14-8-10A; or

(2) It is acquired in the partnership name.

(b) Subject to subsection (d) of this Code section, property is pre-
sumed to be partnership property if it is purchased with partnership
funds even though the title or other interest is acquired in the name of an
individual partner or partners.

(c) Subject to paragraph (1) of subsection (a) and subsection (d) of
this Code section, where property is acquired in the name of an individ-
ual partner or partners without use of partnership funds the property
shall be presumed to be the separate property of that individual partner
or partners even though the property was used for partnership purposes.

(d) Real property and other property held of public record otherwise
than in the partnership name, the ownership of which is customarily pub-
licly recorded, shall not be deemed to be partnership property to the
prejudice of a person who is not a partner and who did not have actual
knowledge to the contrary.

(e) Where property was partnership property under a predecessor
partnership, the business of which was continued under a new or reconsti-
tuted partnership, the presumption of subsection (c) of this Code section
shall not be applicable and whether such property is to be considered
partnership property of the new partnership or the separate property of
the surviving members of the predecessor partnership shall be deter-
mined on the basis of the intention of the parties.

(f) Any estate in real property may be acquired in the partnership
name and title to any estate so acquired shall vest in the partnership
itself rather than in the partners individually. Title may be conveyed in
accordance with Code Section 14-8-10.

(g) A conveyance to a partnership in the partnership name, though
without words of inheritance, passes the entire estate of the grantor un-
less a contrary intent appears.
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14-8-9. Agency of partners for partnership.

Subject to the provisions of Code Section 14-8-10A:

(1) Every partner is an agent of the partnership for the purpose of
its business, and the act of every partner, including the execution in the
partnership name of any instrument, for apparently carrying on in the
usual way the business of the partnership of which he is a member
binds the partnership, unless the partner so acting has in fact no au-
thority to act for the partnership in the particular matter, and the per-
son with whom he is dealing has knowledge of the fact that he has no
such authority;

(2) An act of a partner which is not apparently for the carrying on
of the business of the partnership in the usual way does not bind the
partnership unless authorized by the other partners in the partnership
agreement, at the time of the transaction or at any other time;

(3) Unless authorized by the other partners or unless they have
abandoned the business, one or more but less than all the partners have
no authority to:

(A) Assign the partnership property in trust for creditors or on
the assignee's promise to pay the debts of the partnership;

(B) Dispose of the good-will of the business;

(C) Do any other act which would make it impossible to carry on
the ordinary business of a partnership;

(D) Confess a judgment;

(E) Submit a partnership claim or liability to arbitration or
reference;

(4) No act of a partner in contravention of a restriction on author-
ity shall bind the partnership to persons having knowledge of the
restriction.

14-8-10. Conveyance of real property by partners.

(a) Where title to real property is in the partnership name, any part-
ner may convey title to such property by a conveyance executed in the
partnership name; but the partnership may recover such property if the
partnership proves that the partner's act did not bind the partnership
under the provisions of Code Section 14-8-9, unless such property has
been conveyed by the grantee or a person claiming through such grantee
to a holder for value without knowledge that the partner, in making the
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conveyance, has exceeded his authority.

(b) Where title to real property is in the name of one or more but not
all the partners, and the record does not disclose the right of the partner-
ship, the partners in whose name the title stands may convey title to such
property, but the partnership may recover such property if the partner-
ship proves that the partners' act did not bind the partnership under the
provisions of Code Section 14-8-9, unless the purchaser or his assignee is
a holder for value without knowledge.

(c) Where title to real property is in the name of one or more or all
the partners, or in a third person in trust for the partnership, a convey-
ance executed by a partner in the partnership name, or in his own name,
passes the equitable interest of the partnership unless the partnership
proves that the act was not one within the authority of the partner under
the provisions of Code Section 14-8-9.

(d) Where the title to real property is in the names of all the partners
a conveyance executed by all the partners passes all their rights in such
property.

14-8-10A. Statement of partnership generally.

(a) A statement of partnership in the name of the partnership, signed
by all of the partners or by any partner who is authorized in the partner-
ship agreement to do so on behalf of the partnership, and witnessed and
notarized, may be recorded in the office of the clerk of the superior court
of any county and shall be recorded by such clerk in a book to be kept for
that purpose and open to public inspection. If the partnership shall desire
to file such a statement in more than one county, a transcript of the
statement, duly certified by the clerk in whose office it was originally
filed, under such clerk's official seal, shall be filed and recorded in like
manner in the office of the clerk of the superior court in every such
county. As a prerequisite to such filing, the clerk of each such registry
may collect a fee in the amount of the fee then allowed for the filing of
certificates of limited partnerships.

(b) A statement of partnership shall state:

(1) The name of the partnership;

(2) The location of the principal place of business of the partner-
ship, if any;

(3) The names and places of residence of all of the partners;

(4) The term for which the partnership is to exist, or that it is to
exist until terminated by law or according to its provisions;
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(5) Any limitations on the authority of one or more partners to act
on behalf of the other partners or the partnership, beyond that author-
ity defined in this chapter, which the partnership desires to disclose;

(6) Any authority beyond that defined in this chapter on the part
of one or more partners to act on behalf of the other partners or the
partnership which the partnership desires to disclose;

(7) Any property (including real property) belonging to the part-
nership, even if not titled in the name of the partnership, which the
partnership desires to disclose; provided that, with respect to real prop-
erty, the statement shall specifically refer by both book and page to the
place wherein the instrument last conveying such real property is re-
corded and all clerks of the superior courts filing such statement shall
make appropriate cross-references in the appropriate indices between
such statement and such instrument. Title to all real property so de-
scribed and cross-referenced shall be deemed to be held in the partner-
ship name from the date of the filing of such statement without the
necessity for any separate instrument of conveyance;

(8) If the partnership or the partnership business has been contin-
ued despite the death or withdrawal of any partner by reason of an
agreement provided for in Code Section 14-8-31 or 14-8-38, the state-
ment or any amendment thereto may state the name and date of death
or withdrawal of such deceased or withdrawing (whether voluntarily or
involuntarily, according to the terms of the agreement) partner and
that the partnership or the partnership business was continued despite
such death or withdrawal because of the existence of such agreement.

(c) A statement of partnership may state such other matters as the
partnership may desire to disclose.

(d) The information referred to in subsections (b) and (c) of this Code
section may be provided in whole or in part by recording a partnership
agreement as the statement of partnership.

(e) A statement of partnership may be amended at any time and for
any proper purpose the partners may determine by instrument executed
and recorded in the same manner as such statement. Such instrument
shall set forth:

(1) The name of the partnership;

(2) The date or dates of filing of the statement of partnership and
any prior amendments thereto;

(3) The place or places (by reference to book and page) wherein
the statement of partnership and any prior amendments thereto are
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recorded; and

(4) The amendment to the statement of partnership.

(f) It shall be conclusively presumed against the partnership that the
persons named as partners in a statement of partnership are members of
the partnership named, that they are all of the members of the partner-
ship, that the partners have the authority disclosed by this statement,
that there are no limitations on this authority beyond those contained in
this chapter other than those disclosed in this statement, that any part-
ner stated to be dead is deceased, that any partner stated to have with-
drawn has withdrawn from the partnership and that the partnership was
not dissolved by reason of such death or withdrawal, unless there is re-
corded by anyone claiming to be a partner, or a personal representative,
whether executor, administrator, guardian, or conservator, of such part-
ner, a statement of partnership, verified and acknowledged by the person
executing it, which shall set forth the name of the partnership, a state-
ment that such person claims to be a member of such partnership, or a
personal representative of such member, or a statement that any of the
persons named in a previously recorded statement of partnership are not
members of such partnership, or a statement that any of the other facts
stated in a previously recorded statement of partnership are not true.

(g) The existence of the facts described in subsection (f) of this Code
section shall be conclusively presumed in favor of the. partnership and
against a grantee from the partnership of partnership real property lo-
cated in a county in which a statement of partnership or a certified copy
thereof has been recorded. It shall also be conclusively presumed in favor
of the partnership and against such a grantee that a partner's authority
to act for the partnership is limited as provided in a statement of
partnership.

14-8-11. Representation of partnership affairs by partner.

An admission or representation made by any partner concerning part-
nership affairs within the scope of his authority is evidence against the
partnership.

14-8-12. Notice to or knowledge of the partnership.

Notice to any partner of any matter relating to partnership affairs, and
the knowledge of the partner acting in the particular matter, acquired
while a partner or then present to his mind, and the knowledge of any
other partner who reasonably could and should have communicated it to
the acting partner operate as notice to or knowledge of the partnership,
except in the case of a fraud on the partnership committed by or with the
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consent of that partner.

14-8-13. Liability of partnership for acts of partners.

Where, by any wrongful act or omission of any partner acting in the
ordinary course of the business of the partnership or with the authority of
his copartners, loss or injury is caused to any person, not being a partner
in the partnership, or any penalty is incurred, the partnership is liable
therefor to the same extent as the partner so acting or omitting to act.

14-8-14. Recovery from partnership for loss caused by

wrongful act of partner.

The partnership is bound to make good the loss:

(1) Where one partner acting within the scope of his apparent au-
thority receives money or property of a third person and misapplies it;
and

(2) Where the partnership in the course of its business receives
money or property of a third person and the money or property so re-
ceived is misapplied by any partner while it is in the custody of the
partnership.

14-8-15. Liability of partners.

All partners are jointly and severally liable for all debts and obligations
of the partnership.

14-8-16. Liability of person representing himself as a
partner.

(a) When a person, by words spoken or written or by conduct, repre-
sents himself, or consents to another representing him to any one, as a
partner in an existing partnership or with one or more persons not actual
partners, he is liable to any such person to whom such representation has
been made, who has, on the faith of such representation, given credit to
the actual or apparent partnership, and if he has made such representa-
tion or consented to its being made in a public manner he is liable to such
person, whether the representation has or has not been made or commu-
nicated to such person so giving credit by or with the knowledge of the
apparent partner making the representation or consenting to its being
made.

(1) When a partnership liability results, he is liable as though he
were an actual member of the partnership.

(2) When no partnership liability results, he is liable jointly with
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the other persons, if any, so consenting to the contract or representa-
tion as to incur liability, otherwise separately.

(b) When a person has been thus represented to be a partner in an
existing partnership, or with one or more persons not actual partners, he
is an agent of the persons consenting to such representation to bind them
to the same extent and in the same manner as though he were a partner
in fact, with respect to persons who rely upon the representation. Where
all the members of the existing partnership consent to the representation,
a partnership act or obligation results; but in all other cases it is the joint
act or obligation of the person acting and the persons consenting to the
representation.

14-8-17. Liability of incoming partner.

A person admitted as a partner into an existing partnership is liable for
all the obligations of the partnership arising before his admission as
though he had been a partner when such obligations were incurred, ex-
cept that this liability shall be satisfied only out of partnership property.

14-8-18. Rights and duties of partners.

The rights and duties of the partners in relation to the partnership
shall be determined, subject to any agreement between them, by the fol-
lowing rules:

(1) Each partner shall be repaid his contributions, whether by way
of capital or advances to the partnership property and share equally in
the profits and surplus remaining after all liabilities, including those to
partners, are satisfied; and must contribute towards the losses, whether
of capital or otherwise, sustained by the partnership according to his
share in the profits;

(2) The partnership must indemnify every partner in respect of
payments made and personal liabilities reasonably incurred by him in
the ordinary and proper conduct of its business, or for the preservation
of its business or property;

(3) A partner, who in aid of the partnership makes any payment or
advance beyond the amount of capital which he agreed to contribute,
shall be paid interest from the date of the payment or advance;

(4) A partner shall receive interest on the capital contributed by
him only from the date when repayment should be made;

(5) All partners have equal rights in the management and conduct
of the partnership business;
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(6) No partner is entitled to remuneration for acting in the part-
nership business, except that a surviving partner is entitled to reasona-
ble compensation for his services in winding up the partnership affairs;

(7) No person can become a member of a partnership without the
consent of all the partners;

(8) Any difference arising as to ordinary matters connected with
the partnership business may be decided by a majority of the partners;
but no act in contravention of any agreement between the partners may
be done rightfully without the consent of all the partners.

14-8-19. Partnership books.

The partnership books shall be kept, subject to any agreement between
the partners, at the principal place of business of the partnership, and
every partner shall at all times have access to and may inspect and copy
any of them.

14-8-20. Responsibility of partners to reveal true information
to representative of deceased partner.

Partners shall render, to the extent the circumstances render it just
and reasonable, true and full information of all things affecting the part-
ners to any partner and to the legal representative of any deceased part-
ner or of any partner under legal disability.

14-8-21. Benefits derived by a partner without the consent of
other partners.

(a) Every partner must account to the partnership for any benefit,
and hold as trustee for it any profits derived by him without the consent
of the other partners from any transaction connected with the formation,
conduct, or liquidation of the partnership or from any use by him of its
property.

(b) This Code section applies also to the representatives of a deceased
partner engaged in the liquidation of the affairs of the partnership as the
personal representatives of the last surviving partner.

14-8-22. Right to formal accounting of partnership affairs.

In addition to the remedies or methods of dispute resolution provided
for in the partnership agreement, any partner shall have the right to a
formal accounting as to partnership affairs:

(1) If he is wrongfully excluded from the partnership business or
possession of its property by his copartners;
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(2) If the right exists under the terms of any agreement;

(3) If the right exists under Code Section 14-8-21; or

(4) Whenever other circumstances render it just and reasonable.

14-8-23. Continuation of partnership after time of
termination.

(a) When a partnership for a fixed term or particular undertaking is
continued after the termination of such term or particular undertaking
without any express agreement, the rights and duties of the partners re-
main the same as they were at such termination, so far as is consistent
with a partnership at will.

(b) A continuation of the business by the partners or such of them as
habitually acted therein during the term, without any settlement or liqui-
dation of the partnership affairs, is prima facie evidence of a continuation
of the partnership.

14-8-24. Property rights of partner.

The property rights of a partner are:

(1) His rights in specific partnership property;

(2) His interest in the partnership; and

(3) His right to participate in the management.

14-8-25. Incidents of tenancy in partnership.

(a) A partner is co-owner with his partners of specific partnership
property holding as a tenant in partnership.

(b) The incidents of the tenancy are such that:

(1) A partner, subject to the provisions of this chapter and to any
agreement between the partners, has an equal right with his partners to
possess specific partnership property for partnership purposes; but he
has no right to possess such property for any other purpose without the
consent of his partners;

(2) A partner's right in specific partnership property is not assigna-
ble except in connection with the assignment of rights of all the part-
ners in the same property;

(3) A partner's right in specific partnership property is not subject
to attachment, judgment lien, execution, or other enforcement of a
claim except on a claim against the partnership. When partnership
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property is attached for a partnership debt the partners, or any of
them, or the representatives of a deceased partner, cannot claim any
right under the homestead or exemption laws;

(4) On the death of a partner his right in specific partnership prop-
erty vests in the surviving partner or partners, except where the de-
ceased was the last surviving partner, when his right in such property
vests in his legal representative. Such surviving partner or partners, or
the legal representative of the last surviving partner, has no right to
possess the partnership property for any but a partnership purpose;

(5) A partner's right in specific partnership property is not subject
to the year's support provided for in Code Sections 53-5-1 and 53-5-2.

(c) Nothing in Code Section 14-8-24 and this Code section shall mod-
ify, affect, or act in derogation of any portion of this chapter concerning
the manner of vesting title to property (including, without limitation, real
property) in the name of the partnership or the ownership of such prop-
erty by the partnership.

14-8-26. Interest of partner in partnership.

A partner's interest in the partnership is his share of the profits and
surplus, and the same is personal property.

14-8-27. Conveyance of partnership interest; dissolution of
partnership.

(a) Except as provided in the partnership agreement, a partnership
interest is assignable in whole or in part.

(b) A conveyance by a partner of his interest in the partnership does
not of itself dissolve the partnership, nor, as against the other partners in
the absence of agreement, entitle the assignee, during the continuance of
the partnership, to interfere in the management or administration of the
partnership business or affairs, or to require any information or account
of partnership transactions, or to inspect the partnership books; but it
merely entitles the assignee to receive in accordance with his contract the
profits to which the assigning partner would otherwise be entitled.

(c) In case of a dissolution of the partnership, the assignee is entitled
to receive his assignor's interest and may require an account pursuant to
Code Section 14-8-43 from the date only of the last account agreed to by
all the partners.

14-8-28. Judgment of creditor of a partner against debtor
partner's interest in partnership.
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(a) On due application to a competent court by any judgment creditor
of a partner or of any assignee of an interest in the partnership, the court
which entered the judgment, order, or decree, or any other court, may
charge the interest of the debtor partner or such assignee with payment
of the unsatisfied amount of such judgment debt with interest thereon
and may then or later appoint a receiver of his share of the profits, and of
any other money or other assets due or to fall due to him in respect of the
partnership, and, subject to subsection (b) of this Code section, make all
other orders, directions, accounts, and inquiries which the debtor partner
or such assignee might have made, or which the circumstances of the case
may require.

(b) An interest charged pursuant to subsection (a) of this Code sec-
tion is not liable to be seized and sold by the judgment creditor under
execution.

(c) The interest charged may be redeemed or purchased without
thereby causing a dissolution:

(1) With separate property, by any one or more of the partners; or

(2) With the partnership property, by any one or more of the part-
ners with the consent of all the partners whose interests are not so
charged or sold.

(d) Nothing in this chapter shall be held to deprive a partner of his
right, if any, under the exemption law, as regards his interest in the
partnership.

(e) Subject to subsection (b) of this Code section, the remedies con-
ferred by subsection (a) of this Code section shall not be deemed exclu-
sive of others which may exist, including, without limitation, the right of
a judgment creditor to reach the interest of a partner in the partnership
by process of garnishment served on the partnership.

14-8-29. Cessation of partners' association in carrying on
partnership after dissolution.

Upon dissolution of a partnership the partners cease to be associated in
the carrying on of the partnership. The partnership shall continue until
termination pursuant to Code Section 14-8-30 and until termination the
partners shall be associated in the winding up of the partnership.

14-8-30. Continuation of dissolved partnership during wind-
up of partnership's affairs.

On dissolution the partnership is not terminated, but continues until
the winding up of the partnership affairs is completed.
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14-8-31. Causation of dissolution.

(a) Dissolution is caused:

(1) By the termination of the definite term or particular undertak-
ing specified in the agreement;

(2) By the express will or withdrawal of any partner;

(3) By the expulsion of any partner from the business in accor-
dance with the terms of the agreement between the partners;

(4) By any event which makes it unlawful for the business of the
partnership to be carried on or for the members to carry it on in
partnership;

(5) By the death of any partner, unless there is a written agree.-
ment between the partners expressly providing otherwise;

(6) By decree of court under Code Section 14-8-32;

(7) In other circumstances as provided in the agreement between
the partners.

(b) Unless otherwise provided in the partnership agreement, dissolu-
tion is not caused solely by admission of a new partner.

14-8-32. Dissolution of partnership by court decree.

(a) On application by or for a partner the court shall decree a dissolu-
tion whenever:

(1) A partner has been declared mentally incapacitated in any judi-
cial proceeding or is shown to be of unsound mind;

(2) A partner becomes in any other way incapable of performing
his part of the partnership contract;

(3) A partner has been guilty of such conduct as tends to affect
prejudicially the carrying on of the business;

(4) A partner wilfully or persistently commits a breach of the part-
nership agreement or otherwise so conducts himself in matters relating
to the partnership business that it is not reasonably practicable to carry
on the business in partnership with him;

(5) Other circumstances render a dissolution equitable.

(b) On the application of the purchaser of a partner's interest under
Code Section 14-8-27, the court shall decree a dissolution:

(1) After the termination of the specified term or particular
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undertaking;

(2) At any time if the partnership was a partnership at will when
the interest was assigned.

14-8-33. Limitation of authority of partner to act for dis-
solved partnership.

Except so far as may be necessary to wind up partnership affairs or to
complete transactions begun but not then finished, dissolution terminates
all authority of any partner to act for the partnership:

(1) With respect to the partners:

(A) When the dissolution is not by the act or death of a partner;
or

(B) When the dissolution is by such act or death of a partner, in
cases where Code Section 14-8-34 so requires;

(2) With respect to persons not partners, as declared in Code Sec-
tion 14-8-35.

14-8-34. Liability of partners for actions of copartners fol-
lowing dissolution of partnership.

Subject to contrary agreement of the partners, where the dissolution is
caused by the act or death of a partner, each partner is liable to his co-
partners for his share of any liability created by any partner acting for
the partnership as if the partnership had not been dissolved; provided,
however, that a partner shall not be liable to the partner acting for the
partnership where:

(1) The dissolution being by act of any partner, the partner acting
for the partnership had knowledge of the dissolution; or

(2) The dissolution being by the death of a partner, the partner
acting for the partnership had knowledge or notice of the death.

14-8-35. Actions which can bind a dissolved partnership; lia-
bility of partners.

(a) After dissolution a partner can bind the partnership except as pro-
vided in subsection (c) of this Code section:

(1) By any act appropriate for winding up partnership affairs or
completing transactions unfinished at dissolution;

(2) By any transaction which would bind the partnership if dissolu-
tion had not taken place, provided the other party to the transaction:
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(A) Was a creditor of the partnership at the time of dissolution
or had extended credit to the partnership within two years prior to
dissolution and, in either case, had no knowledge or notice of such
partner's want of authority;

(B) Though he had not so extended credit, had nevertheless
known of the partnership prior to dissolution, and, having no knowl-
edge or notice of dissolution, the fact of dissolution had not been
advertised in a newspaper of general circulation in the place (or in
each place if more than one) at which the partnership business was
regularly carried on.

(b) The liability of a partner under paragraph (2) of subsection (a) of
this Code section shall, be satisfied out of partnership assets alone when
such partner had been prior to dissolution:

(1) Unknown as a partner to the person with whom the contract is
made; and

(2) So far unknown and inactive in partnership affairs that the
business reputation of the partnership could not be said to have been
in any degree due to his connection with it.

(c) The partnership is in no case bound by any act of a partner after
dissolution:

(1) Where the partnership is dissolved because it is unlawful to
carry on the business, unless the act is appropriate for winding up part-
nership affairs;

(2) Where the partner has become bankrupt; or

(3) Where the partner has no authority to wind up partnership af-
fairs; except by a transaction with one who:

(A) Was a creditor of the partnership at the time of dissolution
or had extended credit to the partnership within two years prior to
dissolution and, in either case, had no knowledge or notice of such
partner's want of authority;

(B) Had not extended credit to the partnership prior to dissolu-
tion, and, having no knowledge or notice of such partner's want of
authority, the fact .of such partner's want of authority had not been
advertised in the manner provided for advertising the fact of dissolu-
tion in subparagraph (a)(2)(B) of this Code section.

(d) Nothing in this Code section shall affect the liability under Code
Section 14-8-16 of any person who after dissolution represents himself or
consents to another representing him as a partner in a partnership en-
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gaged in carrying on business.

14-8-36. Effect of dissolution of partnership on existing liabil-
ity of partners.

(a) The dissolution of the partnership does not of itself discharge the
existing liability of any partner.

(b) A partner is discharged from any existing liability upon dissolu-
tion of the partnership by an agreement to that effect between himself,
the partnership creditor, and the person or partnership continuing the
business; and such agreement may be inferred from the course of dealing
between the creditor having knowledge of the dissolution and the person
or partnership continuing the business.

(c) Where a person agrees to assume the existing obligations of a dis-
solved partnership, the partners whose obligations have been assumed
shall be discharged from any liability to any creditor of the partnership
who knowing of the agreement, and without the consent of the partners
whose obligations have been assumed, consents to a material alteration in
the nature or time of payment of such obligation.

(d) The individual property of a deceased partner shall be liable for
all obligations of the partnership incurred while he was a partner but sub-
ject to the prior payment of his separate debts.

14-8-37. Rights of partners in winding up partnership affairs.

Unless otherwise agreed, the partners who have not wrongfully dis-
solved the partnership or the legal representative of the last surviving
partner, not bankrupt, has the right to wind up the partnership affairs,
including the right to convey any real property of the partnership; pro-
vided, however, that any partner, his legal representative, or his assignee,
upon cause shown, may obtain winding up by the court.

14-8-38. Application of partnership property to satisfy obli-
gations upon rightful dissolution; rights of partners following
wrongful dissolution.

(a) Unless otherwise agreed by the partners in the partnership agree-
ment, at the time of the transaction, or at any other time, when dissolu-
tion is caused in any way, other than wrongfully either in contravention
of the partnership agreement or as a result of other wrongful conduct of a
partner, any partner, or the legal representative of the estate of a de-
ceased partner, as against his copartners and all persons claiming through
them in respect of their interests in the partnership, may have the part-
nership property applied to discharge its liabilities and the surplus ap-

1985]



MERCER LAW REVIEW

plied to pay in cash the net amount owing to the respective partners. The
foregoing provision shall not apply if dissolution is caused by expulsion of
a partner in accordance with the terms of a partnership agreement. Un-
less otherwise agreed by the partners, in the event of such expulsion the
expelled partner shall receive in cash the net amount due him from the
partnership and the partners who continue the business shall obtain his
discharge or appropriately hold him harmless from all present or future
partnership liabilities.

(b) When dissolution is caused wrongfully either in contravention of
the partnership agreement or as a result of other wrongful conduct of a
partner, the rights of the partners shall be as follows:

(1) Each partner who has not caused dissolution wrongfully shall
have:

(A) All the rights specified in subsection (a) of this Code section;
and

(B) The right, as against each partner who has caused the disso-
lution wrongfully, to damages for such wrongful dissolution and to
any other right or remedy provided for in the partnership agreement;

(2) The partners who have not caused the dissolution wrongfully, if
they all desire to continue the business in the same name, either by
themselves or jointly with others, may do so, and for that purpose may
possess the partnership property. If the partners continue the business
they shall pay to any partner who has caused the dissolution wrong-
fully, the value of his interest in the partnership at the dissolution less
any damages or other amounts recoverable under subparagraph
(b)(1)(B) of this Code section and obtain his discharge or appropriately
hold him harmless from all present or future partnership liabilities;

(3) A partner who has caused the dissolution wrongfully shall have:

(A) If the business is not continued under the provisions of par-
agraph (2) of subsection (b) of this Code section, all the rights of a
partner under subsection (a) of this Code section, subject to subpara-
graph (b)(1)(B) of this Code section;

(B) If the business is continued under paragraph (2) of subsec-
tion (b) of this Code section the right, 'as against his copartners and
all claiming through them in respect of their interests in the partner-
ship, to have the value of his interest in the partnership, less any
damages or other amounts recoverable under subparagraph (b)(1)(B)
of this Code section, ascertained and paid to him and to have the
partners who continue the business obtain his discharge or appropri-
ately hold him harmless from all present or future partnership liabili-
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ties; but in ascertaining the value of the partner's interest the value
of the goodwill of the business shall not be considered.

14-8-39. Rescission of partnership agreement following fraud
or misrepresentation.

Where a partnership agreement is rescinded on the ground of the fraud
or misrepresentation of one of the parties thereto the party entitled to
rescind is, without prejudice to any other right, entitled:

(1) To a lien on, or a right of retention of, the surplus of the part-
nership property after satisfying the partnership liabilities to third per-
sons for any sum of money paid by him for the purchase of an interest
in the partnership and for any capital or advances contributed by him;

(2) To stand, after all liabilities to third persons have been satis-
fied, in the place of the creditors of the partnership for any payments
made by him in respect of the partnership liabilities; and

(3) To be idemnified by the person guilty of the fraud or making
the representation against all debts and liabilities of the partnership.

14-8-40. Settlement of accounts between partners after
dissolution.

In settling accounts between the partners after dissolution, the follow-
ing rules shall be observed, subject to any agreement to the contrary:

(1) The assets of the partnership are:

(A) The partnership property;

(B) The contributions of the partners necessary for the payment
of all the liabilities specified in paragraph (2) of this Code section;

(2) The liabilities of the partnership shall rank in order of pay-
ment, as follows:

(A) Those owing to creditors other than partners;

(B) Those owing to partners other than for capital and profits;

(C) Those owing to partners in respect of capital;

(D) Those owing to partners in respect of profits;

(3) The assets shall be applied in the order of their declaration in
paragraph (1) of this Code section to the satisfaction of the liabilities;

(4) The partners shall contribute, as provided by paragraph (1) of
Code Section 14-8-18 the amount necessary to satisfy the liabilities; but
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if any, but not all, of the partners are insolvent, or, not being subject to
process, refuse to contribute, the other partners shall contribute their
share of the liabilities, and, in the relative proportions in which they
share the profits, the additional amount necessary to pay the liabilities;

(5) An assignee for the benefit of creditors orany person appointed
by the court shall have the right to enforce the contributions specified
in paragraph (4) of this Code section;

(6) Any partner or his legal representative shall have the right to
enforce the contributions specified in paragraph (4) of this Code sec-
tion, to the extent of the amount which he has paid in excess of his
share of the liability;

(7) The individual property of a deceased partner shall be liable for
the contributions specified in paragraph (4) of this Code section;

(8) When partnership property and the individual properties of the
partners are in possession of a court for distribution, partnership credi-
tors shall have priority on partnership property and separate creditors
on individual property, subject to the rights of lien or secured creditors;

(9) Where a partner has become bankrupt or his estate is insolvent
the claims against his separate property shall rank in the following
order:

(A) Those owing to separate creditors;

(B) Those owing to partnership creditors;

(C) Those owing to partners by way of contribution.

14-8-41. Relations with creditors following admission of new
partners, withdrawal of existing partners, or assignment of
partnership rights to third parties.

(a) When any new partner is admitted into an existing partnership, or
when any partner withdraws and assigns (or the representative of the de-
ceased partner assigns) his rights in partnership property to two or more
of the partners, or to one or more of the partners and one or more third
persons, if the business is continued without liquidation of the partner-
ship affairs, creditors of the first or dissolved partnership are also credi-
tors of the partnership so continuing the business.

(b) When all but one partner withdraw and assign (or the representa-
tive of a deceased partner assigns) their rights in partnership property to
the remaining partner, who continues the business without liquidation of
partnership affairs, either alone or with others, creditors of the dissolved
partnership are also creditors of the person or partnership so continuing
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the business.

(c) When any partner withdraws or dies and the business of the dis-
solved partnership is continued as set forth in subsections (a) and (b) of
this Code section, with the consent of the withdrawn partners or the rep-
resentative of the deceased partner, but without any assignment of his
right in partnership property, rights of creditors of the dissolved partner-
ship and of the creditors of the person or partnership continuing the busi-
ness shall be as if such assignment had been made.

(d) When all the partners or their representatives assign their rights in
partnership property to one or more third persons who promise to pay
the debts and who continue the business of the dissolved partnership,
creditors of the dissolved partnership are also creditors of the person or
partnership continuing the business.

(e) When any partner wrongfully causes a dissolution and the remain-
ing partners continue the business under the provisions of paragraph (2)
of subsection (b) of Code Section 14-8-38, either alone or with others, and
without liquidation of the partnership affairs, creditors of the dissolved
partnership are also creditors of the person or partnership continuing the
business.

(f) When a partner is expelled and the remaining partners continue
the business either alone or with others, without liquidation of the part-
nership affairs, creditors of the dissolved partnership are also creditors of
the person or partnership continuing the business.

(g) The liability of a third person becoming a partner in the partner-
ship continuing the business, under this Code section, to the creditors of
the dissolved partnership shall be satisfied out of partnership property
only.

(h) When the business of a partnership after dissolution is continued
under any conditions set forth in this Code section the creditors of the
dissolved partnership, as against the separate creditors of the withdraw-
ing or deceased partner or the representative of the deceased partner,
have a prior right to any claim of the withdrawn partner or the represen-
tative of the deceased partner against the person or partnership continu-
ing the business, on account of the withdrawn or deceased partner's inter-
est in the dissolved partnership or on account of any consideration
promised for such interest or for his right in partnership property.

(i) Nothing in this Code section shall be held to modify any right of
creditors to set aside any assignment on the ground of fraud.

(j) The use by the person or partnership continuing the business of
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the partnership name, or the name of a deceased partner as part thereof,
shall not of itself make the individual property of the deceased partner
liable for any debts contracted by such person or partnership.

14-8-42. Continuation of business after withdrawal or death
of a partner.

When any partner withdraws or dies, and the business is continued
under any of the conditions set forth in subsections (a), (b), (c), (e), and
(f) of Code Section 14-8-41 (regardless of whether the withdrawn partner
or the legal representative of the deceased partner's estate consents to
such continuation as required under subsection (c) of Code Section 14-8-
41) or paragraph (2) of subsection (b) of Code Section 14-8-38, without
anysettlement of accounts as between the withdrawn partner or the legal
representative of the estate of a deceased partner and the persons or
partnership continuing the business, unless otherwise agreed:

(1) Such persons or partnership shall obtain the discharge of the
withdrawn partner or the legal representative of the estate of the de-
ceased partner, or appropriately hold him harmless from all present or
future partnership liabilities, and shall ascertain the value of his inter-
est at the date of dissolution; and

(2) The withdrawn partner or legal representative of the estate of
the deceased partner shall receive as an ordinary creditor an amount
equal to the value of his interest in the dissolved partnership with in-
terest, or, at his option, in lieu of interest, the profits attributable to
the use of his right in the property of the dissolved partnership; pro-
vided that the creditors of the dissolved partnership as against the sep-
arate creditors, or the representative of the withdrawn or deceased
partner, shall have priority on any claim arising under this Code sec-
tion, as provided by subsection (h) of Code Section 14-8-41.

14-8-43. Rights of partners to accounting of interest in
partnership upon dissolution.

The right to an account of his interest shall accrue to any partner, his
assignee, or his legal representative, as against the winding up partners or
the surviving partners or the person or partnership continuing the busi-
ness, at the date of dissolution, in the absence of any agreement to the
contrary.

14-8-44 through 14-8-92. (Repealed effective April 1, 1985).

Repealed by Ga. L. 1984, p. 1439, Section 1, effective April 1, 1985.
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Appendix B: Official Version of U.P.A.

PART I

Preliminary Provisions

§ 1. Name of Act

This act may be cited as Uniform Partnership Act.

§ 2. Definition of Terms

In this act, "Court" includes every court and judge having jurisdiction
in the case.

"Business" includes every trade, occupation, or profession.

"Person" includes individuals, partnerships, corporations, and other
associations.

"Bankrupt" includes bankrupt under the Federal Bankruptcy Act or
insolvent under any state insolvent act.

"Conveyance" includes every assignment, lease, mortgage, or
encumbrance.

"Real property" includes land and any interest or estate in land.

§ 3. Interpretation of Knowledge and Notice

(1) A person has "knowledge" of a fact within the meaning of this act
not only when he has actual knowledge thereof, but also when he has
knowledge of such other facts as in the circumstances shows bad faith.

(2) A person has "notice" of a fact within the meaning of this act
when the person who claims the benefit of the notice:

(a) States the fact to such person, or

(b) Delivers through the mail, or by other means of communication, a
written statement of the fact to such person or to a proper person at his
place of business or residence.

§ 4. Rules of Construction

(1) The rule that statutes in derogation of the common law are to be
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strictly construed shall have no application to this act.

(2) The law of estoppel shall apply under this act.

(3) The law of agency shall apply under this act.

(4) This act shall be so interpreted and construed as to effect its gen-
eral purpose to make uniform the law of those states which enact it.

(5) This act shall not be construed so as to impair the obligations of
any contract existing when the act goes into effect, nor to affect any ac-
tion or proceedings begun or right accrued before this act takes effect.

§ 5. Rules for Cases Not Provided for in This Act.

In any case not provided for in this act the rules of law and equity,
including the law merchant, shall govern.

PART II

Nature Of Partnership

§ 6. Partnership Defined

(1) A partnership is an association of two or more persons to carry on
as co-owners a business for profit.

(2) But any association formed under any other statute of this state,
or any statute adopted by authority, other than the authority of this
state, is not a partnership under this act, unless such association would
have been a partnership in this state prior to the adoption of this act; but
this act shall apply to limited partnerships except in so far as the statutes
relating to such partnerships are inconsistent herewith.

§ 7. Rules for Determining the Existence of a Partnership

In determining whether a partnership exists, these rules shall apply:

(1) Except as provided by section 16 persons who are not partners as
to each other are not partners as to third persons.

(2) Joint tenancy, tenancy in common, tenancy by the entireties, joint
property, common property, or part ownership does not of itself establish
a partnership, whether such co-owners do or do not share any profits
made by the use of the property.

(3) The sharing of gross returns does not of itself establish a partner-
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ship, whether or not the persons sharing them have a joint or common
right or interest in any property from which the returns are derived.

(4) The receipt by a person of a share of the profits of a business is
prima facie evidence that he is a partner in the business, but no such
inference shall be drawn if such profits were received in payment:

(a) As a debt by installments or otherwise,

(b) As wages of an employee or rent to a landlord,

(c) As an annuity to a widow or representative of a deceased partner,

(d) As interest on a loan, though the amount of payment vary with
the profits of the business,

(e) As the consideration for the sale of a good-will of a business or
other property by installments or otherwise.

§ 8. Partnership Property

(1) All property originally brought into the partnership stock or sub-
sequently acquired by purchase or otherwise, on account of the partner-
ship, is partnership property.

(2) Unless the contrary intention appears, property acquired with
partnership funds is partnership property.

(3) Any estate in real property may be acquired in the partnership
name. Title so acquired can be conveyed only in the partnership name.

(4) A conveyance to a partnership in the partnership name, though
without words of inheritance, passes the entire estate of the grantor un-
less a contrary intent appears.

PART III

Relations Of Partners To Persons Dealing With The
Partnership

§ 9. Partner Agent of Partnership as to Partnership Business

(1) Every partner is an agent of the partnership for the purpose of its
business, and the act of every partner, including the execution in the
partnership name of any instrument, for apparently carrying on in the
usual way the business of the partnership of which he is a member binds
the partnership, unless the partner so acting has in fact no authority to

19851
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act for the partnership in the particular matter, and the person with
whom he is dealing has knowledge of the fact that he has no such
authority.

(2) An act of a partner which is not apparently for the carrying on of
the business of the partnership in the usual way does not bind the part-
nership unless authorized by the other partners.

(3) Unless authorized by the other partners or unless they have aban-
doned the business, one or more but less than all the partners have no
authority to:

(a) Assign the partnership property in trust for creditors or on the
assignee's promise to pay the debts of the partnership,

(b) Dispose of the good-will of the business,

(c) Do any other act which would make it impossible to carry on the
ordinary business of a partnership,

(d) Confess a judgment,

(e) Submit a partnership claim or liability to arbitration or reference.

(4) No act of a partner in contravention of a restriction on authority
shall bind the partnership to persons having knowledge of the restriction.

§ 10. Conveyance of Real Property of the Partnership

(1) Where title to real property is in the partnership name, any part-
ner may convey title to such property by a conveyance executed in the
partnership name; but the partnership may recover such property unless
the partner's act binds the partnership under the provisions of paragraph
(1) of section 9, or unless such property has been conveyed by the grantee
or a person claiming through such grantee to a holder for value without
knowledge that the partner, in making the conveyance, has exceeded his
authority.

(2) Where title to real property is in the name of the partnership, a
conveyance executed by a partner, in his own name, passes the equitable
interest of the partnership, provided the act is one within the authority of
the partner under the provisions of paragraph (1) of section 9.

(3) Where title to real property is in the name of one or more but not
all the partners, and the record does not disclose the right of the partner-
ship, the partners in whose name the title stands may convey title to such
property, but the partnership may recover such property if the partners'
act does not bind the partnership under the provisions of paragraph (1)
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of section 9, unless the purchaser or his assignee, is a holder for value,
without knowledge.

(4) Where the title to real property is in the name of one or more or
all the partners, or in a third person in trust for the partnership, a con-
veyance executed by a partner in the partnership name, or in his own
name, passes the equitable interest of the partnership, provided the act is
one within the authority of the partner under the provisions of paragraph
(1) of section 9.

(5) Where the title to real property is in the names of all the partners
a conveyance executed by all the partners passes all their rights in such
property.

§ 11. Partnership Bound by Admission of Partner

An admission or representation made by any partner concerning part-
nership affairs within the scope of his authority as conferred by this act is
evidence against the partnership.

§ 12. Partnership Charged with Knowledge of or Notice to
Partner

Notice to any partner of any matter relating to partnership affairs, and
the knowledge of the partner acting in the particular matter, acquired
while a partner or then present to his mind, and the knowledge of any
other partner who reasonably could and should have communicated it to
the acting partner, operate as notice to or knowledge of the partnership,
except in the case of a fraud on the partnership committed by or with the
consent of that partner.

§ 13. Partnership Bound by Partner's Wrongful Act

Where, by any wrongful act or omission of any partner acting in the
ordinary course of the business of the partnership or with the authority of
his co-partners, loss or injury is caused to any person, not being a partner
in the partnership, or any penalty is incurred, the partnership is liable
therefor to the same extent as the partner so acting or omitting to act.

§ 14. Partnership Bound by Partner's Breach of Trust

The partnership is bound to make good the loss:

(a) Where one partner acting within the scope of his apparent author-
ity receives money or property of a third person and misapplies it; and

(b) Where the partnership in the course of its business receives money
or property of a third person and the money or property so received is

551
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misapplied by any partner while it is in the custody of the partnership.

§ 15. Nature of Partner's Liability

All partners are liable

(a) Jointly and severally for everything chargeable to the partnership
under sections 13 and 14.

(b) Jointly for all other debts and obligations of the partnership; but
any partner may enter into a separate obligation to perform a partnership
contract.

§ 16. Partner by Estoppel

(1) When a person, by words spoken or written or by conduct, repre-
sents himself, or consents to another representing him to any one, as a
partner in an existing partnership or with one or more persons not actual
partners, he is liable to any such person to whom such representation has
been made, who has, on the faith of such representation, given credit to
the actual or apparent partnership, and if he has made such representa-
tion or consented to its being made in a public manner he is liable to such
person, whether the representation has or has not been made or commu-
nicated to such person so giving credit by or with the knowledge of the
apparent partner making the representation or consenting to its being
made.

(a) When a partnership liability results, he is liable as though he were
an actual member of the partnership.

(b) When no partnership liability results, he is liable jointly with the
other persons, if any, so consenting to the contract or representation as to
incur liability, otherwise separately.

(2) When a person has been thus represented to be a partner in an
existing partnership, or with one or more persons not actual partners, he
is an agent of the persons consenting to such representation to bind them
to the same extent and in the same manner as though he were a partner
in fact, with respect to persons who rely upon the representation. Where
all the members of the existing partnership consent to the representation,
a partnership act or obligation results; but in all other cases it is the joint
act or obligation of the person acting and the persons consenting to the
representation.

§ 17. Liability of Incoming Partner

A person admitted as a partner into an existing partnership is liable for
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all the obligations of the partnership arising before his admission as
though he had been a partner when such obligations were incurred, ex-
cept that this liability shall be satisfied only out of partnership property.

PART IV

Relations Of Partners To One Another

§ 18. Rules Determining Rights and Duties of Partners

The rights and duties of the partners in relation to the partnership
shall be determined, subject to any agreement between them, by the fol-
lowing rules:

(a) Each partner shall be repaid his contributions, whether by way of
capital or advances to the partnership property and share equally in the
profits and surplus remaining after all liabilities, including those to part-
ners, are satisfied; and must contribute towards the losses, whether of
capital or otherwise, sustained by the partnership according to his share
in the profits.

(b) The partnership must indemnify every partner in respect of pay-
ments made and personal liabilities reasonably incurred by him in the
ordinary and proper conduct of its business, or for the preservation of its
business or property.

(c) A partner, who in aid of the partnership makes any payment or
advance beyond the amount of capital which he agreed to contribute,
shall be paid interest from the date of the payment or advance.

(d) A partner shall receive interest on the capital contributed by him
only from the date when repayment should be made.

(e) All partners have equal rights in the management and conduct of
the partnership business.

(f) No partner is entitled to remuneration for acting in the partner-
ship business, except that a surviving partner is entitled to reasonable
compensation for his services in winding up the partnership affairs.

(g) No person can become a member of a partnership without the
consent of all the partners.

(h) Any difference arising as to ordinary matters connected with the
partnership business may be decided by a majority of the partners; but
no act in contravention of any agreement between the partners may be
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done rightfully without the consent of all the partners.

§ 19. Partnership Books

The partnership books shall be kept, subject to any agreement between
the partners, at the principal place of business of the partnership, and
every partner shall at all times have access to and may inspect and copy
any of them.

§ 20. Duty of Partners to Render Information

Partners shall render on demand true and full information of all things
affecting the partnership to any partner or the legal representative of any
deceased partner or partner under legal disability.

§ 21. Partner Accountable as a Fiduciary

(1) Every partner must account to the partnership for any benefit,
and hold as trustee for it any profits derived by him without the consent
of the other partners from any transaction connected with the formation,
conduct, or liquidation of the partnership or from any use by him of its
property.

(2) This section applies also to the representatives of a deceased part-
ner engaged in the liquidation of the affairs of the partnership as the
personal representatives of the last surviving partner.

§ 22. Right to an Account

Any partner shall have the right to a formal account as to partnership
affairs:

(a) If he is wrongfully excluded from the partnership business or pos-
session of its property by his co-partners,

(b) If the right exists under the terms of any agreement,

(c) A provided by section 21,

(d) Whenever other circumstances render it just and reasonable.

§ 23. Continuation of Partnership Beyond Fixed Term

(1) When a partnership for a fixed term or particular undertaking is
continued after the termination of such term or particular undertaking
without any express agreement, the rights and duties of the partners re-
main the same as they were at such termination, so far as is consistent
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with a partnership at will.

(2) A continuation of the business by the partners or such of them as
habitually acted therein during the term, without any settlement or liqui-
dation of the partnership affairs, is prima facie evidence of a continuation
of the partnership.

PART V

Property Rights Of A Partner

§ 24. Extent of Property Rights of a Partner

The property rights of a partner are (1) his rights in specific partner-
ship property, (2) his interest in the partnership, and (3) his right to par-
ticipate in the management.

§ 25. Nature of a Partner's Right in Specific Partnership
Property

(1) A partner is co-owner with his partners of specific partnership
property holding as a tenant in partnership.

(2) The incidents of this tenancy are such that:

(a) A partner, subject to the provisions of this act and to any agree-
ment between the partners, has an equal right with his partners to pos-
sess specific partnership property for partnership purposes; but he has no
right to possess such property for any other purpose without the consent
of his partners.

(b) A partner's right in specific partnership property is not assignable
except in connection with the assignment of rights of all the partners in
the same property.

(c) A partner's right in specific partnership property is not subject to
attachment or execution, except on a claim against the partnership. When
partnership property is attached for a partnership debt the partners, or
any of them, or the representatives of a deceased partner, cannot claim
any right under the homestead or exemption laws.

(d) On the death of a partner his right in specific partnership prop-
erty vests in the surviving partner or partners, except where the deceased
was the last surviving partner, when his right in such property vests in his
legal representative. Such surviving partner or partners, or the legal rep-
resentative of the last surviving partner, has no right to possess the part-
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nership property for any but a partnership purpose.

(e) A partner's right in specific partnership property is not subject to
dower, curtesy, or allowances to widows, heirs, or next of kin.

* 26. Nature of Partner's Interest in the Partnership

A partner's interest in the partnership is his share of the profits and
surplus, and the same is personal property.

§ 27. Assignment of Partner's Interest

(1) A conveyance by a partner of his interest in the partnership does
not of itself dissolve the partnership, nor, as against the other partners in
the absence of agreement, entitle the assignee, during the continuance of
the partnership, to interfere in the management or administration of the
partnership business or affairs, or to require any information or account
of partnership transactions, or to inspect the partnership books; but it
merely entitles the assignee to receive in accordance with his contract the
profits to which the assigning partner would otherwise be entitled.

(2) In case of a dissolution of the partnership, the assignee is entitled
to receive his assignor's interest and may require an account from the
date only of the last account agreed to by all the partners.

§ 28. Partner's Interest Subject to Charging Order

(1) On due application to a competent court by any judgment creditor
of a partner, the court which entered the judgment, order, or decree, or
any other court, may charge the interest of the debtor partner with ,pay-
ment of the unsatisfied amount of such judgment debt with interest
thereon; and may then or later appoint a receiver of his share of the prof-
its, and of any other money due or to fall due to him in respect of the
partnership, and make all other orders, directions, accounts and inquiries
which the debtor partner might have made, or which the circumstances of
the case may require.

(2) The interest charged may be redeemed at any time before foreclo-
sure, or in case of a sale being directed by the court may be purchased
without thereby causing a dissolution:

(a) With separate property, by any one or more of the partners, or

(b) With partnership property, by any one or more of the partners
with the consent of all the partners whose interests are not so charged or
sold.

(3) Nothing in this act shall be held to deprive a partner of his right,
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if any, under the exemption laws, as regards his interest in the
partnership.

PART VI

Dissolution And Winding Up

§ 29. Dissolution Defined

The dissolution of a partnership is the change in the relation of the
partners caused by any partner ceasing to be associated in the carrying on
as distinguished from the winding up of the business.

§ 30. Partnership not Terminated by Dissolution

On dissolution the partnership is not terminated, but continues until
the winding up of partnership affairs is completed.

§ 31. Causes of Dissolution

Dissolution is caused:

(1) Without violation of the agreement between the partners,

(a) By the termination of the definite term or particular undertaking
specified in the agreement,

(b) By the express will of any partner when no definite term or partic-
ular undertaking is specified,

(c) By the express will of all the partners who have not assigned their
interests or suffered them to be charged for their separate debts, either
before or after the termination of any specified term or particular
undertaking,

(d) By the expulsion of any partner from the business bona fide in
accordance with such a power conferred by the agreement between the
partners;

(2) In contravention of the agreement between the partners, where
the circumstances do not permit a dissolution under any other provision
of this section, by the express will of any partner at any time;

(3) By any event which makes it unlawful for the business of the part-
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nership to be carried on or for the members to carry it on in partnership;

(4) By the death of any partner;

(5) By the bankruptcy of any partner or the partnership;

(6) By decree of court under section 32.

§ 32. Dissolution by Decree of Court

(1) On application by or for a partner the court shall decree a dissolu-
tion whenever:

(a) A partner has been declared a lunatic in any judicial proceeding or
is shown to be of unsound mind,

(b) A partner becomes in any other way incapable of performing his
part of the partnership contract,

(c) A partner has been guilty of such conduct as tends to affect preju-
dicially the carrying on of the business,

(d) A partner wilfully or persistently commits a breach of the partner-
ship agreement, or otherwise so conducts himself in matters relating to
the partnership business that it is not reasonably practicable to carry on
the business in partnership with him,

(e) The business of the partnership can only be carried on at a loss,

(f) Other circumstances render a dissolution equitable.

(2) On the application of the purchaser of a partner's interest under
sections 28 or 29 [should read 27 or 281;

(a) After the termination of the specified term or particular
undertaking,

(b) At any time if the partnership was a partnership at will when the
interest was assigned or when the charging order was issued.

§ 33. General Effect of Dissolution on Authority of Partner

Except so far as may be necessary to wind up partnership affairs or to
complete transactions begun but not then finished, dissolution terminates
all authority of any partner to act for the partnership,

(1) With respect to the partners,

(a) When the dissolution is not by the act, bankruptcy or death of a
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partner; or

(b) When the dissolution is by such act, bankruptcy or death of a
partner, in cases where section 34 so requires.

(2) With respect to persons not partners, as declared in section 35.

§ 34. Right of Partner to Contribution from Co-partners after
Dissolution

Where the dissolution is caused by the act, death or bankruptcy of a
partner, each partner is liable to his co-partners for his share of any lia-
bility created by any partner acting for the partnership as if the partner-
ship had not been dissolved unless

(a) The dissolution being by act of any partner, the partner acting for
the partnership had knowledge of the dissolution, or

(b) The dissolution being by the death or bankruptcy of a partner, the
partner acting for the partnership had knowledge or notice of the death
or bankruptcy.

§ 35. Power of Partner to Bind Partnership to Third Persons
after Dissolution

(1) After dissolution a partner can bind the partnership except as pro-
vided in Paragraph (3)

(a) By any act appropriate for winding up partnership affairs or com-
pleting transactions unfinished at dissolution;

(b) By any transaction which would bind the partnership if dissolu-
tion had not taken place, provided the other party to the transaction

(I) Had extended credit to the partnership prior to dissolution and
had no knowledge or notice of the dissolution; or

(II) Though he had not so extended credit, had nevertheless known of

the partnership prior to dissolution, and, having no knowledge or notice
of dissolution, the fact of dissolution had not been advertised in a news-
paper of general circulation in the place (or in each place if more than
one) at which the partnership business was regularly carried on.

(2) The liability of a partner under paragraph (1b) shall be satisfied
out of partnership assets alone when such partner had been prior to
dissolution

(a) Unknown as a partner to the person with whom the contract is
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made; and

(b) So far unknown and inactive in partnership affairs that the busi-
ness reputation of the partnership could not be said to have been in any
degree due to his connection with it.

(3) The partnership is in no case bound by any act of a partner after
dissolution

(a) Where the partnership is dissolved because it is unlawful to carry
on the business, unless the act is appropriate for winding up partnership
affairs; or

(b) Where the partner has become bankrupt; or

(c) Where the partner has no authority to wind up partnership affairs;
except by a transaction with one who

(I) Had extended credit to the partnership prior to dissolution and
had no knowledge or notice of his want of authority; or

(II) Had not extended credit to the partnership prior to dissolution,
and, having no knowledge or notice of his want of authority, the fact of
his want of authority has not been advertised in the manner provided for
advertising the fact of dissolution in paragraph (lbII).

(4) Nothing in this section shall affect the liability under Section 16 of
any person who after dissolution represents himself or consents to an-
other representing him as a partner in a partnership engaged in carrying
on business.

§ 36. Effect of Dissolution on Partner's Existing Liability

(1) The dissolution of the partnership does not of itself discharge the
existing liability of any partner.

(2) A partner is discharged from any existing liability upon dissolu-
tion of the partnership by an agreement to that effect between himself,
the partnership creditor and the person or partnership continuing the
business; and such agreement may be inferred from the course of dealing
between the creditor having knowledge of the dissolution and the person
or partnership continuing the business.

(3) Where a person agrees to assume the existing obligations of a dis-
solved partnership, the partners whose obligations have been assumed
shall be discharged from any liability to any creditor of the partnership
who, knowing of the agreement, consents to a material alteration in the
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nature or time of payment of such obligations.

(4) The individual property of a deceased partner shall be liable for
all obligations of the partnership incurred while he was a partner but sub-
ject to the prior payment of his separate debts.

§ 37. Right to Wind Up

Unless otherwise agreed the partners who have not wrongfully dis-
solved the partnership or the legal representative of the last surviving
partner, not bankrupt, has the right to wind up the partnership affairs;
provided, however, that any partner, his legal representative or his as-
signee, upon cause shown, may obtain winding up by the court.

§ 38. Rights of Partners to Application of Partnership
Property

(1) When dissolution is caused in any way, except in contravention of
the partnership agreement, each partner, as against his co-partners and
all persons claiming through them in respect of their interests in the part-
nership, unless otherwise agreed, may have the partnership property ap-
plied to discharge its liabilities, and the surplus applied to pay in cash the
net amount owing to the respective partners. But if dissolution is caused
by expulsion of a partner, bona fide under the partnership agreement and
if the expelled partner is discharged from all partnership liabilities, either
by payment or agreement under section 36(2), he shall receive in cash
only the net'amount due him from the partnership.

(2) When dissolution is caused in contravention of the partnership
agreement the rights of the partners shall be as follows:

(a) Each partner who has not caused dissolution wrongfully shall
have,

I. All the rights specified in paragraph (1) of this section, and

II. The right, as against each partner who has caused the dissolution
wrongfully, to damages for breach of the agreement.

(b) The partners who have not caused the dissolution wrongfully, if
they all desire to continue the business in the same name, either by them-
selves or jointly with others, may do so, during the agreed term for the
partnership and for that purpose may possess the partnership property,
provided they secure the payment by bond approved by the court, or pay
to any partner who has caused the dissolution wrongfully, the value of his
interest in the partnership at the dissolution, less any damages recover-
able under clause (2aII) of this section, and in like manner indemnify him
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against all present or future partnership liabilities.

(c) A partner who has caused the dissolution wrongfully shall have:

I. If the business is not continued under the provisions of paragraph
(2b) all the rights of a partner under paragraph (1), subject to clause
(2aII), of this section,

II. If the business is continued under paragraph (2b) of this section
the right as against his co-partners and all claiming through them in re-
spect of their interests in the partnership, to have the value of his interest
in the partnership, less any damages caused to his co-partners by the dis-
solution, ascertained and paid to him in cash, or the payment secured by
bond approved by the court, and to be released from all existing liabilities
of the partnership; but in ascertaining the value of the -partner's interest
the value of the good-will of the business shall not be considered.

§ 39. Rights Where Partnership is Dissolved for Fraud or
Misrepresentation

Where a partnership contract is rescinded on the ground of the fraud
or misrepresentation of one of the parties thereto, the party entitled to
rescind is, without prejudice to any other right, entitled,

(a) To a lien on, or a right of retention of, the surplus of the partner-
ship property after satisfying the partnership liabilities to third persons
for any sum of money paid by him for the purchase of an interest in the
partnership and for any capital or advances contributed by him; and

(b) To stand, after all liabilities to third persons have been satisfied,
in the place of the creditors of the partnership for any payments made by
him in respect of the partnership liabilities; and

(c) To be indemnified by the person guilty of the fraud or making the
representation against all debts and liabilities of the partnership.

§ 40. Rules for Distribution

In settling accounts between the partners after dissolution, the follow-
ing rules shall be observed, subject to any agreement to the contrary:

(a) The assets of the partnership are:

I. The partnership property,

II. The contributions of the partners necessary for the payment of all
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the liabilities specified in clause (b) of this paragraph.

(b) The liabilities of the partnership shall rank in order of payment,
as follows:

I. Those owing to creditors other than partners,

II. Those owing to partners other than for capital and profits,

III. Those owing to partners in respect of capital,

IV. Those owing to partners in respect of profits.

(c) The assets shall be applied in the order of their declaration in
clause (a) of this paragraph to the satisfaction of the liabilities.

(d) The partners shall contribute, as provided by section 18(a) the
amount necessary to satisfy the liabilities; but if any, but not all, of the
partners are insolvent, or, not being subject to process, refuse to contrib-
ute, the other partners shall contribute their share of the liabilities, and,
in the relative proportions in which they share the profits, the additional
amount necessary to pay the liabilities.

(e) An assignee for the benefit of creditors or any person appointed by
the court shall have the right to enforce the contributions specified in
clause (d) of this paragraph.

(f) Any partner or his legal representative shall have the right to en-
force the contributions specified in clause (d) of this paragraph, to the
extent of the amount which he has paid in excess of his share of the
liability.

(g) The individual property of a deceased partner shall be liable for
the contributions specified in clause (d) of this paragraph.

(h) When partnership property and the individual properties of the
partners are in possession of a court for distribution, partnership credi-
tors shall have priority on partnership property and separate creditors on
individual property, saving the rights of lien or secured creditors as
heretofore.

(i) Where a partner has become bankrupt or his estate is insolvent the

claims against his separate property shall rank in the following order:

I. Those owing to separate creditors,

II. Those owing to partnership creditors,

III. Those owing to partners by way of contribution.
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§ 41. Liability of Persons Continuing the Business in Certain
Cases

(1) When any new partner is admitted into an existing partnership, or
when any partner retires and assigns (or the representative of the de-
ceased partner assigns) his rights in partnership property to two or more
of the partners, or to one or more of the partners and one or more third
persons, if the business is continued without liquidation of the partner-
ship affairs, creditors of the first or dissolved partnership are also credi-
tors of the partnership so continuing the business.

(2) When all but one partner retire and assign (or the representative
of a deceased partner assigns) their rights in partnership property to the
remaining partner, who continues the business without liquidation of
partnership affairs, either alone or with others, creditors of the dissolved
partnership are also creditors of the person or partnership so continuing
the business.

(3) When any partner retires or dies and the business of the dissolved
partnership is continued as set forth in paragraphs (1) and (2) of this
section, with the consent of the retired partners or the representative of
the deceased partner, but without any assignment of his right in partner-
ship property, rights of creditors of the dissolved partnership and of the
creditors of the person or partnership continuing the business shall be as
if such assignment had been made.

(4) When all the partners or their representatives assign their rights
in partnership property to one or more third persons who promise to pay
the debts and who continue the business of the dissolved partnership,
creditors of the dissolved partnership are also creditors of the person or
partnership continuing the business.

(5) When any partner wrongfully causes a dissolution and the remain-
ing partners continue the business under the provisions of section 38(2b),
either alone or with others, and without liquidation of the partnership
affairs, creditors of the dissolved partnership are also creditors of the per-
son or partnership continuing the business.

(6) When a partner is expelled and the remaining partners continue
the business either alone or with others, without liquidation of the part-
nership affairs, creditors of the dissolved partnership are also creditors of
the person or partnership continuing the business.

(7) The liability of a third person becoming a partner in the partner-
ship continuing the business, under this section, to the creditors of the
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dissolved partnership shall be satisfied out of partnership property only.

(8) When the business of a partnership after dissolution is continued
under any conditions set forth in this section the creditors of the dis-
solved partnership, as against the separate creditors of the retiring or de-
ceased partner or the representative of the deceased partner, have a prior
right to any claim of the retired partner or the representative of the de-
ceased partner against the person or partnership continuing the business,
on account of the retired or deceased partner's interest in the dissolved
partnership or on account of any consideration promised for such interest
or for his right in partnership property.

(9) Nothing in this section shall be held to modify any right of credi-
tors to set aside any assignment on the ground of fraud.

(10) The use by the person or partnership continuing the business of
the partnership name, or the name of a deceased partner as part thereof,
shall not of itself make the individual property of the deceased partner
liable for any debts contracted by such person or partnership.

§ 42. Rights of Retiring or Estate of Deceased Partner When
the Business is Continued

When any partner retires or dies, and the business is continued under
any of the conditions set forth in section 41 (1, 2, 3, 5, 6), or section
38(2b) without any settlement of accounts as between him or his estate
and the person or partnership continuing the business, unless otherwise
agreed, he or his legal representative as against such persons or partner-
ship may have the value of his interest at the date of dissolution ascer-
tained, and shall receive as an ordinary creditor an amount equal to the
value of his interest in the dissolved partnership with interest, or, at his
option or at the option of his legal representative, in lieu of interest, the
profits attributable to the use of his right in the property of the dissolved
partnership; provided that the creditors of the dissolved partnership as
against the separate creditors, or the representative of the retired or de-
ceased partner, shall have priority on any claim arising under this section,
as provided by section 41(8) of this act.

§ 43. Accrual of Actions

The right to an account of his interest shall accrue to any partner, or
his legal representative, as against the winding up partners or the surviv-
ing partners or the person or partnership continuing the business, at the
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date of dissolution, in the absence of any agreement to the contrary.

PART VII

Miscellaneous Provisions

§ 44. When Act Takes Effect

This act shall take effect on the - day of - one thousand nine
hundred and -.

* 45. Legislation Repealed

All acts or parts of acts inconsistent with this act are hereby repealed.


