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Thank you for that gracious introduction and for your warm welcome. I
feel very much at home here. I share your philosophy of education. The
principles that have guided my life in higher education have been faith in
God and a desire to learn and teach the truth in order to glorify Him and
serve His children. I feel that same spirit here at Mercer University.
I feel honored at this opportunity to deliver the Carl Vinson Memorial
Lecture. Every knowledgeable American knows of Congressman Vinson's
unequaled half-century of service in Congress and his long and wise legislative leadership for the armed services of this nation. But what pleases
me most about delivering a lecture in his honor is that Carl Vinson was a
lawyer who understood personal duty and civic responsibility. After studying his life and reading his words, I am satisfied that he can serve as a
role model for this lecture and that he would approve of its message. The
same is surely true of John Sibley, whose generosity and influence were
instrumental in founding this lecture.
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I propose to speak about rights and responsibilities, and their relation
to law and the legal profession. I will suggest that we have tried to promote too many societal goals through rights and have given too little attention to responsibilities. After discussing some of the strengths and
weaknesses of the rights approach and the responsibilities approach, I
will suggest some ways that law and the legal profession can promote the
voluntary fulfillment of responsibilities.
In the vocabulary of the law, a right signifies a claim enforceable by
law. This kind of right cannot exist without law. In this sense, a person
with a right can always compel action or inaction by someone. Lawyers
thrive on rights. The enforcement of rights provides employment for the
legal profession. In relation to rights, a lawyer functions as a popular
champion-as a gladiator or enforcer. No wonder lawyers like rights.
Responsibility connotes duty or obligation. In one sense, responsibility
is just the duty side of someone else's right. That kind of responsibility is
enforceable. I speak of a different kind. I refer to an obligation or duty
that, as a practical matter, is not enforceable by legal process. Such responsibilities include those that are owed to one's conscience and to one's
God, and many that are owed to one's fellow beings, to one's community,
and to a host of other groups. These kinds of responsibilities are the rent
we pay for the privilege of living in a civilized society. They include such
familiar virtues as tolerance, truthfulness, benevolence, patriotism, respect for human and civil rights, participation in the democratic process,
and devotion to the common good.
Speaking to the cadets at West Point, Congressman Carl Vineon reviewed some of the responsibilities of citizenship and then gave this
memorable description of what it means to fulfill a responsibility: "[Tihe greatest satisfaction that can come to any citizen of our land
is to know that he has made a contribution to his nation-that he has
helped to preserve and protect our way of life-a way of life unequaled in
the history of civilization."' That is the spirit of citizen responsibility,
and Carl Vinson was one of its finest exemplars.
There are important differences between rights and responsibilities.
Rights is a lofty term, enshrined in the consciousness of Americans. The
best known and most highly revered portion of our Constitution is the
Bill of Rights. A person who can put needs or desires in terms of rights
captures the high ground of moral discourse.2
Responsibilities are necessities we respect, but we rarely stand up and
cheer for them. In contrast to rights, which can be enforced, responsibili1. Address by Carl Vinson at West Point 12 (available in Carl Vinson papers, Mercer
University).
2. Address by John Howard, Has the Church Forgotten its Primary Weapon for Waging
Peace? 2 (Sept. 17, 1983) (delivered to the Presbytery of Grand Canyon, Flagstaff, Arizona).
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ties can only be encouraged. Not many members of the legal profession
like to preach or listen to a sermon on responsibilities. The best such
sermon I have encountered is Elliot L. Richardson's speech at an American Bar Association meeting just after the Watergate tragedy. He commented that "the drumbeat accompanying the steady forward march of
rights during the past decade" has been so insistent "that the voice of
obligations has scarcely been heard."'8 He then gave this brilliant summary of the relationship between rights and responsibilities (or obligations, as he calls them):
Obligations, in any case, transcend rights: the full extent of my obligation to respect my neighbor's right to worship as he pleases cannot be
spelled out in any court decree. Obligations embody a moral, and not
merely a legal, command. And yet, it seems to me, we increasingly tend
to behave as if the minimum required by the law were the maximum
required of us .... In the case of civil rights, the law can enforce their

observance but not their respect. Indeed, where there is true respect for
other people-the awareness that each is a unique, sacrosanct individual
equal in dignity to every other human being-there is an awareness of
obligation which is higher and more sensitive than any requirement of
the law.'

The English legal philosopher A.J.M. Milne makes a strong case for the
primacy of responsibilities as a rational matter. Indeed, he asserts "that
in any joint activity or enterprise, responsibility takes priority over justice."5 This is because justice is highly individual and takes no account of
the common enterprise and the problems of a group as a whole. Since no
group enterprise can prosper unless it is advanced by its participants, a
member of a group "can never be entitled to insist on doing or having
done anything which weakens or undermines the common enterprise.",
Consequently, Milne concludes that "while it is rational to be just, it is
more rational to be responsible and to interpret justice from the wider
perspective of responsibility. It is the higher of the two standards of rationality at the level of social morality. . . .. He later concedes that this
"

test of rationality is an appropriate guide to policy only when a group is
homogenous and fundamentally united on values.8
Milne's insistence on the superior rationality of responsibility provides
a corrective for current over-emphasis on the enforcement of rights as a
means of promoting worthy social goals. I am trying to contribute to that
3.
4.
5.
6.
7.
8.

Richardson, The Watergate Morality, 24 BUFFALO L. Rev. 267, 270 (1974).
Id. at 271.
A.J.M. MILNE, FREEDOM AND RIGHTS 99 (1968).
Id. at 98.
Id. at 99.
Id. at 101, 105.
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corrective in this lecture. Such an effort is needed. With the definition of
new rights, we have tended to ignore old responsibilities. As a result, the
responsibilities approach is now neglected and the rights approach is
overburdened.
I have spoken in generalities. Let me now give some examples. In his
recent book, The Reconstruction of Patriotism, Professor Morris Janowitz describes how the classical concept of citizenship as "a balance or
fusion between rights and obligations" gave way, in the years following
1945, to what he calls a "rights-oriented conception of citizenship."' He
describes how we have "enhance[d] citizen rights without effective articulation of citizen obligations." 10
My second example comes from the modern experience and law of family relations. Heavy emphasis on individual rights in family relations has
obscured the vital importance of responsibilities in family relations. Recent legal developments have focussed attention on the right to privacy in
sexual relations (without regard to marriage) with no comparable emphasis on the responsibilities such relations impose on those who become parents. In the words of Rockford Institute President John A. Howard, our
society is victimized by "the life-style fixation upon subordinating everything to the preferences of the individual."" To cite only one result of
this "heresy," Howard declares that "abandoning the traditional family
as the norm for living one's life has opened a vast Pandora's box of troubles-divorce, abortion, child-neglect, pornography, sexual fanaticism,
runaway children, runaway parents, and child prostitution."'"
Modern legal discourse has much to say about the rights of children
and little to say about the responsibilities of parents. I am dubious about
how much we can really help children by defining and enforcing their
rights. I think we may do more for children by trying to reinforce the
responsibilities of parents, natural and adoptive, even when those responsibilities are not legally enforceable. We might start by reducing our enthusiasm for 'no-fault' divorces in the case of marriage partners who are
parents. In many such cases we should encourage the parents to keep
their marriage together for the sake of interests larger than their own
rights, convenience, and desires.
There is a social interest as well as an individual interest in marriage.
Professor Bruce C. Hafen expounds the constitutional implications of
9. M. JANOWITz, THE RECONSTRUCTION OF PATRIOTISM-EDUCATION FOR CIVIL CON2-3 (1983).
10. Id. at is.
11. Remarks by John Howard, The Sandcastle of Public Policies Awash in a Rising
Tide of Cultural Anarchy 3 (Apr. 5,1984) (delivered at the annual meeting of the Heritage
Foundation's Resource Bank, Chicago, Illinois).
12. Id.
SCIOUSNESS
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that fact in his brilliant article in the Michigan Law Review. I quote:
[Tihe individual and the social interests are so intertwined in family
cases that meaningful analysis of the competing interests is rendered impossible by current civil liberties approaches that always give the individual interest a procedurally exalted priority over the social interest.
Great need exists for a method of constitutional analysis that will allow
for explicit consideration of the social interest in domestic relations."3
My third example concerns current laws against discrimination. I wonder whether we can realistically expect to accomplish much more effective
enforcement by more extensive use of legal process. Instead of exploring
new ways to enforce non-discrimination rights, we might be more effective by exploring new ways to win hearts to the proposition that each of
us has a responsibility to treat persons on their own merits as children of
God, whatever their race, creed, color, sex, or national origin.
I seek to promote responsibilities as a worthy alternative to efforts to
promote social goals exclusively through the enforcement of rights. By
this means, I seek to contribute to a better balance between what John A.
Howard has called "the human impulse to pursue one's own course" and
what he calls "the necessity to modify one's conduct according to the
needs of the group."' 4
We would benefit by a better balance between rights and responsibilities, but we can only achieve it if we value the long-term satisfaction of
responsibilities fulfilled over the short-term riches of rights enforced.
That figure of speech reminds me of Francis Bacon's anecdote about Diogenes: "A person asked Diogenes in mockery, 'How comes it to pass
that philosophers are the followers of rich men, and not rich men of philosophers?' To which Diogenes answered soberly and yet sharply, 'Because the one sort knows what they have need of, and the other does
n ot.' ,,'5
An example will illustrate the legal profession's relative concern with
rights and responsibilities. About twenty years ago, a group of distinguished lawyers under the leadership of Dean Jefferson B. Fordham of
the University of Pennsylvania Law School proposed that the American
Bar Association establish a Section of Individual Rights.1 While the ABA
13. Hafen, The Constitutional Status of Marriage, Kinship, and Sexual Privacy-Balancing the Individual and Social Interests, 81 MICH. L. REV. 463, 470-71 (1983).
14. Address by John Howard, Education and Freedom 1 (Nov. 18-20, 1982) (delivered at
the Rockford Institute Conference, For Your Freedom and Ours, Frankfurt, West
Germany).
15. H. Stanley Bennett, M.D., excerpt from speech at the dedication of Kettering Hall of
Science, Oberlin College, reprinted in CONTEXT: A UNIVERSITY OF CHICAGO MAGAZINE 20
(Win. 1964).
16. ABA BD. OF GOVERNORS PROC. 12 (Feb. 4, 5, 7, 1965). Dean Fordham initially
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was studying that proposal, the proponents added the word "Responsibilities" as a political concession in the interest of balance. No one had any
objection to this addition, but, according to Dean Fordham, the proponents devoted very little thought to what the Section could do under the
heading of individual responsibilities because they were preoccupied with
individual rights.
Even after the name was changed, the formal proposal was devoted exclusively to explaining the importance of individual rights. The only mention of responsibilities pertained to how rights would be secured, as in the
statement: "[W]e of the organized Bar have a tremendous responsibility
as such in the field of individual rights."1 The other submissions to the
Board of Governors and the discussion that led to approval in the House
of Delegates reflect the same emphasis. 8 The new Section's statement of
purpose is almost exclusively devoted to the promotion of individual
rights. There are passing references to the "correlative nature of both
rights and duties" and to the "recognition and enforcement of individual
rights and duties," but no explanation of responsibilities as a freestanding
concern of the Section."
I have been a member of the Section of Individual Rights and Responsibilities since its founding. I am proud of its impressive list of achievements in respect to rights, but I am sorry that it has done little or nothing about responsibilities. I do not stress that contrast to criticize the
Section since the same can be said of many, if not most, lawyers. I only
seek to illustrate my point about the legal profession's relative inactivity
on the subject of responsibility. To cite another measure, the Index to
Legal Periodicalsdoes not index anything under the heading responsibility, and this heading is merely a cross reference in the Current Law Index and the Legal Resource Index.
One legal educator has suggested why the legal profession does well
with rights and poorly with responsibilities. I refer to Cornell Law School
Dean Roger C. Cramton's provocative essay, The Ordinary Religion of
the Law School Classroom,2 0 which discusses the fundamental value assumptions of legal education.
presented his proposal in his Oct., 1957 Benjamin N. Cardozo lecture. See J. Fordham, The
Legal Profession and American Constitutionalism, 12 REc. B.A. Crry N.Y. 518, 539 (1957).

17. J. Fordham, Statement to ABA Board of Governors on Behalf of the Organizing
Committee for a Section of Individual Rights and Responsibilities 2 (Oct. 15, 1965).
18. ABA BD. OF GOVERNORS PRoc. 8-10 (Oct. 14, 15, 1965); ABA BD. OF GOVERNORS PROC
13 (Feb. 17, 18, 1966); ABA HOUSE OF DELEGATES TRANSCRIPT 29-43 (Aug. 8, 1966). The
materials cited in this footnote and in notes 16, 17 & 19, supra, are available in the A.B.F.'s
Cromwell Library, and are cited here through the courtesy of Olavi Maru, Librarian.
19. 91 ABA REP. 416 (1966).
20. Cramton, The Ordinary Religion of the Law School Classroom, 29 J. LEGAL EDuc.
247 (1978).

19851

RIGHTS AND RESPONSIBILITIES

One value assumption is what Dean Cramton calls the law school's "instrumental approach to law and lawyering."' 1 Under this approach, law is
nothing more than "an instrument for achieving social goals. 2 2 The goals
are, of course, those of the client. The lawyer need not be concerned with
selecting goals, or with the value questions associated with them, because
the lawyer is simply the skilled craftsman who works out the means by
which predetermined goals are to be achieved. 3 This kind of focus on
means gives primacy to a law student's recognizing and enforcing rights,
and strips away his or her concern for values and responsibilities. The
result reminds me of the doctor who told an educator that medical science would soon perfect a means to sever the human mind from the rest
of the body, and with appropriate support systems, "keep the brain alive
indefinitely with no connection to the heart." That's really not new, the
educator replied, we've been doing that in our college for years.'
Dean Cramton identifies two other features of legal education that
seem to me to weaken the fledgling lawyer's concern with responsibilities.
The skeptical attitude toward generalizations, principles, and received
wisdom-a desirable attribute for some purposes-inclines the student
toward concluding that principles are meaningless and that values are relative.s An attitude of responsibility does not flourish in such an
atmosphere.
Finally, the law school classroom serves up a steady diet of borderline
cases, with scarcely any mention of routine legal problems of easy solution. Although there are sound pedagogical reasons for this approach, it
does have'the side effect of contributing to skepticism about values. A
student who studies only borderline cases, which by definition can be decided either way, is prone to generalize, as ' Cramton
says, that "there are
2
no right answers, just winning arguments.
Although lawyers unquestionably relate more readily to rights than to
responsibilities, there are at least two compelling reasons why the American Bar Association needs a Section that is actively involved with both.
First, the enjoyment of rights cannot endure without the voluntary fulfillment of responsibilities. Morris Janowitz reminds us that a democracy
needs patriotic citizens alive to their duties as well as their rights. We
need reminding. Our generation values the right to vote over the duty to

21.

Id. at 250.

22. Id.
23. See Cox, The Lawyer's Public Responsibilities 4 HuM. RTS. 1, 2-3 (1974).
24. Quoted by Cullen Murphy in Turning Away from the Status Syndrome, CHANGE,
Oct. 1974, at 14.
25. Cramton, supra note 20, at 253.
26. Cramton, supra note 20, at 255. See also Oaks, Ethics, Morality, and Professional
Responsibility, 1975 B.Y.U. L. REV. 591.
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vote, and the right to a trial by jury over the obligation to serve as a
juror." No society is so secure that it can withstand continued demands
for increases in citizen rights and decreases in citizen obligations.
The citizens who founded this nation understood the relationship between self-government and citizen responsibilities. Their writings are replete with references to public or civic virtue-meaning the willingness of
individual citizens to sacrifice their private interests for the well-being of
the nation. The founders obviously considered this virtue a prerequisite
to the maintenance of freedom and self-government.28 For example, in
The Federalist Papers, James Madison makes pointed reference to the
fact that self-government presupposes the existence of virtue among
its
2
citizens in a higher degree than any other form of government
The performance of personal responsibility was such an important part
of English and American citizen consciousness in the eighteenth and
nineteenth centuries that rights like freedom were justified on the basis
that they secured citizens in the performance .of their responsibilities.
Thus, in 1877 Lord Acton explained that by "liberty" he meant the "assurance that every man shall be protected in doing what he believes to be
his duty .

. ."30

Walter Lippman described this same state of mind

when he reminded a group of educators that our Western institutions
were formed by men to whom freedom meant "a personal moral responsibility to perform their duties and to exercise their corresponding
rights. 2131 How different this is from the modern formulation in which the
exercise of individual rights is the focus, and responsibilities gain mention, if at all, only as an expression of the obligations of those against
whom rights are enforced.
Fortunately, the legal profession has a few powerful advocates for responsibilities. I have already cited Elliot L. Richardson, who noted our
concentration on rights and declared that "we would profit from two decades of intense preoccupation with obligations." ' In the aftermath of
Watergate, the author of an article in the New York State Bar Journal
lamented the fact that the spirit of responsibility does not receive the
homage we pay to the spirit of liberty. We should recognize, the author
said, "that liberty and freedom depend upon an acceptance of the virtue
27.

Janowitz, supra note 9, at 8.

28. G.S. WOOD, THE CREATION OF THE AMERICAN REPUBLIC 34, 68, 101-03, 120 (1969). See
also G. WILLS, INVENTING AMERICA (1978).
29. THE FEDERALIST No. 55 (J. Madison).
30. Lord Acton, History of Freedom, quoted in B. LEONI, FREEDOM AND THE LAW 25
(1961).
31. Lippman, Education vs. Western Civilization, in Focus ON LEARNING, Vol. 8, at 9
(1981), quoted in an address by John Howard, The Free Press in the Context of the Free
Society 9 (Apr. 3, 1982) (delivered to the Illinois Women's Press Association).
32. Richardson, On Behalf of Obligations, 8 LINCOLN L. REV. 109, 110 (1973).
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in obligation, 33 the merit in duty, and the vital necessity of
responsibility. ,,
Chief Justice Burger spoke of a more subtle aspect of the relationship
between rights and responsibilities in his most recent annual message on
the administration of justice. He reminded his listeners that "the preservation of a civilized society depends on the willingness of its members to
forgo some of their freedoms. '34 In other words, the preservation of a civilized society depends upon the willingness of many of its members to fulfill responsibilities they are free to ignore. It may even depend to some
extent on the willingness of many to forego the pursuit of rights they are
free to enforce. That suggestion is inherent in Edmund Burke's truism: "Liberty too must be limited in order to be possessed.",
Civic responsibilities like honesty, self-reliance, participation in the
democratic process, and devotion to the common good are basic to the
governance and preservation of our country. Any person who is concerned
with preserving the force of law and the enforceability of individual rights
should be profoundly concerned about the civic responsibilities upon
which the legal order is based. "It is widely recognized," Janowitz declares, "that effective citizenship rests on a rigorous and viable system of
civic education which informs the individual of his civil rights and obligations."' 6 The Atlantic Council has given educators a proper reminder that
they cannot afford to be neutral concerning such "civic values. 3 7 The
same is true of lawyers. If we wish to continue to enforce individual
rights, we must join in the effort to preach and encourage individual
responsibilities.
A second reason for lawyer concern with responsibilities is that some of
the goals we seek to achieve by the enforcement of rights may be achieved
more effectively and at lower cost by the encouragement of responsibilities. There are many problems incident to achieving social goals by the
compulsory enforcement of rights. Some kinds of desirable conduct are
not subject to enforcement by legal process, either because government
lacks authority to regulate them or because they are not definable, detectable, or punishable.3 For example, many family obligations are of this

33. Hayes, Subtle Justifications Given for Law Violations, 46 N.Y. ST. B.J. 21, 27
(1974).
34. Burger, The State of Justice, 70 A.B.A. J. 62, 63 (1984).

35. Letter of Edmund Burke (Apr. 3, 1977), reprinted in E.
WITH THE COLONIES AND OTHER PAPERS

36.

BURKE, ON CONCILIATION

255.

Janowitz, supra note 9, at ix.

37.

THE ATLANTIC COUNCIL OF THE U.S., POLICY PAPERS, THE TEACHING OF VALUES AND
THE SUCCESSOR GENERATION 19 (1983) (to appear in part in THE ATLANTIC COMMUNITY

QUARTERLY).

38. See generally MORAL

DUTY AND LEGAL RESPONSIBILITY

(P. Davis ed. 1966).
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type.8 9 Even where susceptible to coercive process, the legal remedy may
be ineffective because convictions or judgments are difficult to obtain or
available remedies do not produce the desired result.
There can be large differences in the cost of trying to achieve a goal by
means of rights or responsibilities. Rights necessarily entail public enforcement. Responsibilities as defined here require only private persuasion and initiative. As a private remedy, responsibilities are subject to all
of the limitations of voluntary action. But rights are also limited. The
enforcement of rights is limited by the resources of government and by
the will of government officials. The effectiveness of a rights approach
therefore will ebb and flow with the fashions of different administrations
and with the fortunes of the economy and its impact on public budgets.
The rights approach also has some side effects that should be counted
among its costs. The subject of side effects reminds us of what has been
called the first rule of modern packaging: one bag of groceries, when
consumed, will produce two bags of trash.
One side effect of the rights approach concerns the person who must
act to achieve the goal. This approach uses compulsion, whereas the responsibilities approach uses persuasion. Using coercion to enforce rights
may embitter the person who is compelled to act. In contrast, the use of
persuasion to fulfill responsibilities may ennoble the actor, who sees himself as having responded to a higher impulse. He has the sense of satisfaction Carl Vinson described to the West Point cadets."'
Nathan Glazer has noted other effects of the judicial enforcement of
rights, such as in welfare programs and in educational, penal, and mental
institutions."' A rights approach reduces the power and authority (and,
correspondingly, the responsibilities) of administrators. It gives primacy
to the theoretical knowledge of the lawyer-enforcers over the practical or
clinical knowledge of the defendant-administrators. 2
A few years ago I drafted some serious but light-hearted "Unruly Laws
for Lawmakers.' 8 One of my hypotheses was that "bad or complicated
law tends to drive out good judgment." This turns out to be the same
insight as Glazer's on the way the rights approach magnifies the influence
of lawyers in the administration of the area affected. Thus, I told how the
complicated provisions of the Tax Reform Act of 1969 had required

39.
40.
41.
(1978).
42.

See generally Hafen, supra note 13.
See Vinson, supra note 1.
Glazer, Should Judges Administer Social Services? 50 THE PUBLIC INTEREST 64

Id. at 75-80.
D.H. OAKS, UNRULY LAWS FOR LAWMAKERS (1978), reprinted in 39 ALA. LAWYER 226
(1978) and in 124 CONG. REc. 4021 (1978).
44. Id. at 5.
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greater and greater reliance on lawyers in the administration of charitable
giving, with the result that administrators of charitable funds had less
and less opportunity to exercise their good judgment. Similarly, as we
concentrate more and more on whether something is legal, we sometimes
pay less attention to whether it is wise and prudent. In this way, bad law
displaces good business judgment. 5
To cite another cost, the rights approach is subject to internal contradictions that may impair its utility. Individual rights and individual freedom are both worthy goals. Unfortunately, the more government seeks to
enforce rights, the more it interferes with freedom. The more it assures
one individual's freedom, the less it is able to enforce another individual's
rights. This tendency is all too apparent in the current controversy over
prayer in the public schools and in a multitude of circumstances involving
laws against discrimination. The achievement of one goal for one person
often impairs the goal of another.4 6 The responsibilities approach has no
such contradiction since it subjects freedom to persuasion rather than coercion. Though less effective for achieving a goal in an individual case, the
responsibilities approach inevitably imposes less cost on competing goals.
The irony that one worthy goal can be attained only at the expense of
another worthy goal reminds us of the aphorism that "problems worthy of
'4
attack prove their worth by hitting back.

What can the legal profession and the law do to encourage the voluntary fulfillment of responsibilities? How can we strengthen the common
sense of obligation, so that voluntary action will become a more effective
means of attaining worthy goals?
The most powerful instrument of conversion to any proposition is the
power of example. The legal profession's most powerful sermon on responsibilities is its voluntary compliance with obligations that are unenforceable, especially when a lawyer's fulfillment of public responsibility is
done at the expense of his or her private interest. So it is with professional obligations to work pro bono publico on matters such as legal services for the indigent, the improvement of the profession, or the administration of justice. Many lawyers fulfill such responsibilities admirably, but
their example goes unheeded because it is unnoticed. As Notre Dame
Dean Thomas L. Shaffer said of another effort to improve the profession:

"Too many candles are under too many bushels.

' 48

The profession

should increase the power of its positive examples by making them more
visible. And we should also recognize and work to overcome the fact that
45.

46.

Id.

G. BENSON & T. ENGEMAN, AMORAL AMERICA xv (rev. ed. 1982).
47. P. DICKSON, THE OFFICIAL RULES 82 (1978).
48. Shaffer, Christian Theories of Professional Responsibility, 48 S. CAL. L. REv. 721,
722 (1975).
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too many lawyers devote little or no time to their professional responsibilities. On this subject, too many lawyers fall back on the old maxim that
"nothing is impossible if you don't have to do it yourself."
I believe that the public influence and standing of lawyers would also
be enhanced if they were seen as professionals who would prevent or mediate controversies rather than concentrating on enforcing rights. In his
recent annual message to the American Bar, Chief Justice Burger suggested that the cntire legal profession "has become so mesmerized with
the stimulation of the courtroom contest that we tend to forget that we
ought to be healers-healers of conflicts."4 This plea-that lawyers be
healers as well as warriors-is, in substance, a plea for lawyers to be concerned with their own and their client's responsibilities as well as their
rights.
We can also encourage the responsibilities approach by strengthening
the position of institutions that promote moral development, including
the content and observance of responsibilities. I refer to family, to
church, to educational institutions, to community organizations, and to
educational media programs that are concerned with moral development.
If we can improve the performance of these institutions, we will increase
the extent to which worthy social goals can be attained through voluntary
action.
I illustrate this point by reference to the role of the family. Recent legal
and social developments have cast doubt on the value our society places
on the family. At the same time, the family is generally conceded to be
our most effective instrument for the development of moral values. In
view of that fact, our laws and social priorities should be seeking to
strengthen families, instead of contributing to or acquiescing in their decline. Professor Hafen argues that the value-instilling functions of the
family are vital to our moral education. I quote him:
The commitments of close kinship and marriage represent the last modern vestiges of Status as a source of duty. Much of what family members-especially marital partners-"owe" one another cannot be enforced in a court of law; yet the sense of family duty has an uncanny
power to produce obedience to the unenforceable in ways that defy
Adam Smith's assumption that self-interest is man's dominant value. In
this way, the family tradition is a prerequisite to successful individual
tradition. Through the commitments of marriage and kinship both children and parents experience the need for and the value of authority, responsibility, and duty in their most pristine forms."
To cite one other example, Professor David Cherrington's recent schol49. Burger, supra note 34, at 66.

50. Hafen, supra note 13, at 476.
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arship on the work ethic shows that the qualities of discipline and personal responsibility learned in family life are vital contributors to the values and performance of the most successful adult workers."
For the reasons cited by Hafen and Cherrington, any forces that
weaken the family or the practice of individual responsibility in family
relations diminish the sense of responsibility and the vital work ethic in
our society as a whole. Conversely, by strengthening the family and its
role as a teacher of moral values, we encourage the fulfillment of responsibilities in society as a whole. The legal profession should be enlisted and
the laws should be shaped to strengthen the family. We should do the
same for other institutions and efforts that strengthen our common sense
of responsibility, such as the teaching of civic virtues in schools, community organizations, and the media.
The content of the law can also encourage the fulfillment of responsibilities, even without making them legally enforceable. I cite two examples from United States Supreme Court opinions recognizing the constitutional rights of parents in respect to their offspring. The first, Pierce v.
Society of Sisters," gives voice to the familiar concept that rights are
accompanied by responsibilities: "[T]hose who nurture [a child] and direct his destiny have the right, coupled with the high duty, to recognize
and prepare him for additional obligations. ' 5 3 In this formulation, the
rights and responsibilities of parents seem to be equivalent, as if they
existed together or not at all. More recently, in Lehr v. Robertson,5' the
Supreme Court expressed a different idea, suggesting that, at least concerning the father of an illegitimate child, the existence of the right depends on the prior fulfillment of the responsibility. In rejecting an unwed
father's claim to a constitutional parental right to a two-year-old child
whom he had not reared or supported, the Court declared that "the rights
of the parents are a counterpart of the responsibilities they have assumed."'" Making the existence of a right dependent on the prior fulfillment of a responsibility in some instances would surely contribute to restoring the status of responsibilities in our way of thinking.
There are other heartening signs of a renewed emphasis on responsibilities. The American Bar Association recently debated a new definition of
professional responsibilities. A key feature in that debate over the new
Model Rules of Professional Conduct was the question of whether or
when a lawyer has the duty to blow the whistle on his client. The lines
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were drawn in terms of the client's right to absolute confidentiality in the
professional relationship versus the lawyer's responsibility to the courts
and to the public. Lawyers differ on how they view the outcome of that
debate. A by-lined article in the New York Times said that the Model
Code "reaffirms the primacy of the client's interests, while acknowledging
a few countervailing duties."1 However one views the outcome, I submit
that the Model Code provides evidence that a substantial segment of the
legal profession is experiencing a heartening resurgence of concern with
its responsibilities to the public.
The Supreme Court emphasized responsibilities over rights in a recent
and unanimous opinion involving the accounting profession. The Court
said that an accountant who certifies public reports on the financial condition of a corporation assumes a "public responsibility" that transcends
the rights entailed in the employment relation with the client. "This
'public watchdog' function," the Court declared, "demands that the accountant maintain total independence from the client at all times and
requires complete fidelity to the public trust.""
Another recent Supreme Court decision identifies a circumstance in
which a lawyer's responsibility to the court prevails over the rights of his
client. In Polk County v. Dodson,59 a criminal defendant sued a public
defender who had been assigned to appeal his robbery conviction. The
action sought damages under the civil rights acts 0 because, after inquiring into the case, the public defender sought court permission to withdraw on the ground that his client's claims were all frivolous. In an opinion representing the views of all but one member of the Court, Justice
Powell declared that a public defender, no less than privately retained
counsel, has a "professional obligation to refuse to prosecute a frivolous
appeal." 61 The court continued: "[a]lthough a defense attorney has a
duty to advance all colorable claims and defenses, the canons of professional ethics impose limits on permissible advocacy. It is the obligation of
any lawyer-whether privately retained or publicly appointed-not to
clog the courts with frivolous motions or appeals." '
Legal rules stressing other professional responsibilities can verge on legal enforceability. Perhaps more of this would improve the profession's
attention to its obligations, including its duty to avoid what one bar
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leader has called "deception, harassment, delaying tactics or any unduly
contentious gamesmanship." s The abuses lawyers can inflict through the
discovery process are well known. The rising demand for penalties for
such violations of professional responsibilities resulted in the 1983
amendments to the federal rules." Under these amendments, a judge has
important duties to oversee discovery practices. Judges are directed "to
impose sanctions directly on attorneys who abuse the court's processes." 65
Similarly, many states have laws or rules permitting the court to assess
attorney fees or other penalties against parties or lawyers who pursue
frivolous claims or defenses. My experience persuades me that this authority is seldom exercised, but a rising chorus advocates the enforcement
of such rules to discourage frivolous litigation. There are even calls for
selective adoption of the English rule, under which the losing party in
civil litigation pays the attorney fees of the prevailing party."6 Such a rule
would be a powerful deterrent to litigation. That is its advantage-and its
disadvantage.
I trust that these examples have illustrated that there are things the
legal profession can do to strengthen what I have called the responsibilities approach. We have tried throwing money at problems and throwing
regulations at problems. 7 I suggest we should now try throwing preachments at some problems. It may even be desirable to afflict responsible
parties with the power of a good example. I suggest that it is time our
leaders and our teachers turned down the volume on what we deserve and
tried to tune us in to how we can serve. As President John F. Kennedy
said in a famous line that is honored in memory but ignored in practice: "Ask not what your country can do for you. Ask what you can do
for your country." 8 I am sure Carl Vinson loved that line, and he lived by
it.
Some problems that have proven insoluble by the creation of new
rights may yield to the stressing of old responsibilities. Some ailments
may be cured or ameliorated by a dose of old-fashioned civic virtue. As a
society, we might make more permanent gains in some areas by broadbased service in fulfillment of responsibilities than by selective enforcement of individual rights. On some subjects, the rights approach will only
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promote discord and nourish dependency, whereas the responsibilities approach can open opportunities for cooperative progress. The results will
not be uniformly successful, but they will be well worth the nominal effort and expense of an essentially voluntary program.
We have all heard that nice guys finish last. Perhaps by now you are
thinking that nice guys finish fast. So, I will. I conclude with an insight
from religion. Not long ago, I was inspired by a lecture on "The Challenge of Secularism to Christian Higher Education."" The author was
my good friend Ben C. Fisher, former Executive Director/Treasurer of the
Education Commission of the Southern Baptist Convention. Dr. Fisher
pointed out that under modern secularism "[mlan has set himself up as
the measure of all things. ' 7 0 In the process, concern with "the general
good of humanity" has been
replaced by concentration on the "sublime
7' 1
worth of the individual.

We can easily translate this contrast into rights, which concentrate on
the individual, and responsibilities, which invoke concerns with the larger
good of society. Both are needful. One of the glories of our free society is
the way it protects the interests and worth of the individual against the
overbearing preferences of the majority. None of us would have it otherwise. Yet there is truth in John Howard's observation that the "fixation
in our thinking about the importance of rights, however well intentioned," is probably one of the reasons for the unsatisfactory performance
of some organizations.7 2 Why? As Howard observes, "[tihe very concept
of rights inclines people to focus on their own well-being and to demand
'
their due, instead of focusing on the well-being of all humanity.'
Dr. Ben C. Fisher is surely right in reminding us that our hope for a
"unifying principle by which men might dwell together in peace" lies not
in acts that affirm the autonomy of the individual but in acts that glorify
the brotherhood of man.74 We cannot raise ourselves by adding to our
inventory of individual rights. The fulfillment of individual rights depends on the fulfillment of individual and group responsibilities. If we are
to raise ourselves and all mankind, we must strengthen our common commitment and service in the cause of responsibility for the welfare of
others and the good of society at large.
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