
NOTE

Lynch v. Donnelly Our Christmas Will Be
Merry Still

In Lynch v. Donnelly,' the United States Supreme Court, in a five-to-
four decision, held that a local government does not violate the establish-
ment clause of the first amendment when it owns and displays a creche in
its annual Christmas display. The Court reached this decision "notwith-
standing the religious significance of the creche." First, this Note will
examine the history of the Supreme Court's interpretation of the first
amendment's establishment clause. Second, it will concentrate on three
cases in which federal courts considered the question of whether the pub-
lic display of a creche violated the establishment clause. Finally, it will
analyze the Supreme Court's decision in Lynch to permit the display and
the ramifications of the Court's reasoning.

The establishment clause of the first amendment provides that "Con-
gress shall make no law respecting an establishment of religion, or prohib-
iting the free exercise thereof."4 The clause states a broad objective be-
cause the framers of the Constitution wanted to prevent the three evils of
"sponsorship, financial support, and active involvement of the sovereign

1. 104 S. Ct. 1355 (1984). (Chief Justice Burger delivered the opinion of the Court. Jus-
tice O'Connor filed a concurring opinion. Justice Brennan submitted a dissenting opinion in
which Justices Marshall, Blackmun, and Stevens joined. Justice Blackmun also filed a sepa-
rate dissent in which Justice Stevens joined.)

2. Id. at 1366.
3. Id.
4. U.S. CousT. amend. .A discussion of the origin and development of the first amend-

ment is largely outside the scope of this Article; however, for a discussion of the origin of the
establishment clause, see R. MLLmR & RX FLownEs, TowARDs Bgmvozpnr NnTrrAL-

rrv: CHuRcm, STATE, AmD TEE SUPasME Couwr 1-4 (1982); Note, Church v. State and The
Supreme Court: The Current Meaning of the Establishment Clause, 5 OKA. Crry U.L
REv. 683, 685-88 (1980).
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in religious affairs."' The Supreme Court has had difficulty in applying
the clause.' Its decisions have ranged from requiring a strict separation"
to allowing an accommodation between church and state.'

The Supreme Court first applied the establishment clause to the states
through the fourteenth amendment in Euerson v. Board of Education.' In
that case, a taxpayer challenged a board of education's decision, made
under a statute that authorized district school boards to make rules and
contracts concerning transportation of school children, to use tax funds to
reimburse parents for the cost of their children's public transportation to
sectarian schools.'0 The Court held that although "[tihe First Amend-
ment has erected a wall between church and state,"1 the statute in ques-
tion was religiously neutral and furthered a state interest in ensuring chil-
dren's safe transportation to and from school.12 The effect of the Court's
decision was to accommodate religion, although the specific language in
Everson set forth an absolute separation.

The next major development in establishment clause case law was the
Supreme Court's recognition in Zorach v. Clauson"I that some state in-
volvement in religion was inevitable. 4 In Zorach, the Court held an early
release time program that allowed students to leave school one hour early
per week to attend religious classes away from school premises was an
example of constitutional state accommodation. Because no public funds
or facilities were used in the religious educational program, the Court

5. Waz v. Tax Comm'n, 397 U.S. 664, 668 (1970), quoted in Lemon v. Kurtzman, 403
U.S. 602, 612 (1971).

6. See Committee for Pub. Educ. v. Nyquist, 413 U.S. 756 (1973). The Court in Nyquist
stated that "[ilt has never been thought either possible or desirable to enforce a regime of
total separation, and as a consequence cases arising under these Clauses have presented
some of the most perplexing questions to come before this Court." Id. at 760. See also Walz
v. Tax Comm'n, 397 U.S. 644, 668-70 (1970).

7. Everson v. Board of Educ., 330 U.S. 1 (1947) ("Neither a state nor the Federal Gov-
ernment can, openly or secretly, participate in the affairs of any religious organization or
groups and vice versa." Id. at 16 (emphasis in original)). See also Engel v. Vitale, 370 U.S.
421, 436 (1962) (regent's prayer held unconstitutional as a violation of the establishment
clause); McCollum v. Board of Educ., 333 U.S. 203, 231 (1948) (plan permitting early release
for religious education on school premises held to violate strict separation of church and
state).

. Zorach v. Clauson, 343 U.S. 306, 315 (1952) (early release time for religious instruc-
tion off school premises permissible, because the state can accommodate religion without
unconstitutionally aiding it).

9. 330 U.S. 1 (1947).
10. Id. at 3-4.
11. Id. at 18.
12. Id.
13. 343 U.S. 306 (1952) (six-to-three decision with strong dissents by Justices Black,

Frankfurter, and Jackson).
14. Id. at 312-14.
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deemed it neutral." The Court stated that "the constitutional standard is
the separation of Church and State. The problem, like many problems in
constitutional law, is one of degree."'

In 1971, the Supreme Court in Lemon v. Kurtzman" established a
three-tier test to determine what constitutes permissible government in-
trusion by statute into religious matters.'s Under the first tier, a court
must determine whether the challenged statute has a secular purpose."9
The second tier requires that implementation of the statute not have the
primary effect of benefiting or hampering religion-" Recognizing that a
government action could have more than one effect on religion, the Court
later modified the second tier to require that the court determine whether
the governmental action has the "direct and immediate effect of advanc-
ing religion," even if its primary effect neither benefits nor hampers reli-
gion."1 Under the third tier, the court must decide whether the statute
fosters excessive entanglement between church and state.s" Analysis
under this tier includes an evaluation of potential administrative entan-
glement and of possible promotion of political divisiveness in the commu-
nity." A violation of any of the three tiers results in a violation of the
establishment clause.s"

In Lemon, the challenged statutes provided state funds for private and
parochial schools to pay for the costs of operating state-required secular
courses. The Court determined that the statutes had the secular purpose
of ensuring that educational requirements were met and that they did not
advance religion because they applied uniformly to all schools." The Su-
preme Court struck down the statutes, however, because the amount of
government surveillance required to manage the funds would lead to ex-

15. Id. at 314-15.
16. Id. at 314.
17. 403 U.S. 602 (1971).
1& Id. at 612-13.
19. Id. at 612 (citing Board of Educ. v. Allen, 392 U.S. 236, 243 (1968)). In Abington

School Dist. v. Schempp, 374 U.S. 203 (1963), the Court stated that a government's actions
must have "a secular legislative purpose and a primary effect that neither advances nor
inhibits religion." Id. at 222. Based on these tests, the Court in Schempp held that a statute
that required Bible reading in public schools violated the establishment clause. Id. at 224.

20. 403 U.S. at 612.
21. Committee for Pub. Educ. v. Nyquist, 413 U.S. 756, 783 n.39 (1973).
22. 403 U.S. at 613. The Court derived the third tier from Walz v. Tax Comm'n, 397

U.S. 664 (1970). In Walz, the Court added to the Schempp test a third tier forbidding
excessive government entanglement with religion. The Court in Walz determined that tax-
ing church-owned property would produce greater entanglement than permitting a tax ex-
emption, Id. at 674-75.

23. 403 U.S. at 621-22.
24. See id. at 612, 625; L. TRIBE, AMnRCAN CONSTITUTIONAL LAw § 14-8, at 835 (1978).
25. 403 U.S. at 613.
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cessive administrative entanglement."
After the Supreme Court decided Lemon, one federal court of appeals

and two federal district courts were presented with establishment clause
challenges to publicly-funded creche displays. The United States District
Court of Colorado3 7 permitted such a display, while the Court of Appeals
for the District of Columbia" and the District Court for the Southern
District of New York" denied it.

The Federal District Court of Colorado, in Citizens Concerned for Sep-
aration of Church & State v. City & County of Denver,s0 considered an
establishment clause challenge to the inclusion of a municipally-funded
creche in an annual Christmas lights display." Applying the first tier of
the Lemon test, the district court determined that the purpose of the
creche was secular because it was part of the large holiday display and
the even larger holiday celebrations. The court did not consider the
creche's presence to be strictly religious.3s In analyzing the second tier,
the court declared that the effect of the city's display on religion was re-
mote, rather than direct and immediate." Even though some citizens
viewed the display as an endorsement of religion, plaintiffs failed to show
that the "perception [was] so broad or inevitable that a direct and imme-
diate effect of advancing or inhibiting religion result[ed]."" Finally, the
court held that no administrative or political entanglement arose in con-
nection with the display.3 '

In contrast to the decision of the District Court of Colorado, the Court
of Appeals for the District of Columbia, in Allen v. Morton," held that a
government-sponsored creche created excessive government entangle-
ment.3' In Allen, the court considered the 'Christmas Pageant of Peace'
which was set up in a public park adjacent to the White House and in-

26. Id. at 615.
27. Citizens Concerned for Separation of Church & State v. City & County of Denver,

526 F. Supp. 1310 (D. Colo. 1981).
28. Allen v. Morton, 495 F.2d 65 (D.C. Cir. 1973).
29. McCreary v. Stone, 575 F. Supp. 1112 (S.D.N.Y. 1983).
30. 526 F. Supp. 1310 (D. Colo. 1981).
31. Id. at 1311. Denver's display, like Pawtucket's, included Santa and his workshop,

Rudolf the Reindeer, other seasonal figures, an elaborate Christmas lights arrangement as
well as a life-sized criche. The entire display covered a city block. For a discussion of the
facts, see Citizens Concerned for Separation of Church & State v. City & County of Denver,
508 F. Supp. 823, 827-28 (D. Colo. 1981).

32. 526 F. Supp. at 1311.
33. Id. at 1315.
34. Id.
35. Id.
36. 495 F.2d 65 (D.C. Cir. 1973) (per curiam).
37. Id. at 75-76,
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cluded a creche.M In a per curiam decision, the court of appeals held that
the government's participation on the pageant's planning committee vio-
lated the third tier of the Lemon test by creating excessive government
entanglement.89 In obiter dictum, however, the court stated that the gov-
ernment could permissibly provide the same level of financial and techni-
cal sponsorship as long as it was not part of the planning committee."°

A concurring opinion in Allen analyzed the case under Lemon's first
and second tiers. Circuit Judge Tamm determined that under the first
tier, the city's purpose to bolster tourism and to commemorate a national
holiday with its traditional symbols was secular.' 1 This secular purpose
satisfied Lemon's first tier even though the creche was a religious sym-
bol.' 2 Under the second tier, the concurring judge said that the govern-
ment's limited involvement in the creche's display only remotely bene-
fited religion.'8 Judge Tamm considered such factors as the secularized
nature of the pageant, the secular purpose of the creche, the presence of
explanatory plaques disclaiming governmental approval, the nature of the
government's involvement in the display, and the importance of the
creche in the context of the whole display."

In McCreary v. Stone,4 the Federal District Court for the Southern
District of New York upheld a denial of an application to display a pri-
vately-owned creche in a public park located in the city's central business
district.' s The district court addressed the issue of whether a government-
sponsored creche created excessive governmental entanglement. The
court analyzed the state's argument that the establishment clause permit-
ted access to public areas for the dissemination of religious views .' The
court used the Lemon test and determined that the inclusion of the
creche in the display met the test's first tier because the state had a secu-
lar purpose in providing equal access to a public forum." The court also
stated that the evidence did not support an excessive entanglement argu-

38. Id. at 76-77 (Leventhal, J., concurring).
39. 495 F.2d at 67.
40. Id.
41. Id. at 69 (Tamm, J., concurring).
42. Id.
43. Id. at 70. Judge Tamm noted that the question was not whether the criche had

religious significance, but whether the government's involvement had more than a remote
and incidental effect advantageous to religion. Id.

44. Id. at 73-74.
45. 575 F. Supp. 1112 (S.D.N.Y. 1983).
46. Id. at 1133.
47. Id. at 1126-27. The court applied the Lemon test within the framework of Widmar v.

Vincent, 454 U.S. 263 (1981), which concerned the right of university students to hold reli-
gious meetings on university property. The court compared verbal statements made on pub-
lic land with the silent statement of the creche. 575 F. Supp. at 1127-32.

48. 575 F. Supp. at 1128 (relying on Widmar v. Vincent, 454 U.S. 263 (1982)).
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ment under the third tier.4 9 The court, however, affirmed the denial of
the application based on the second tier and noted that "the 'mere ap-
pearance of a joint exercise . .. of authority by Church and State pro-
vides a significant symbolic benefit to religion' and may therefore imper-
missibly advance religion."' 0 The court described the public park as the
'message bearer' of the religious symbol and pointed out that a strong
likelihood existed that those seeing the creche would think the state en-
dorsed its religious message.' 1 The court concluded that the display of the
creche violated the establishment clause and upheld the denial of the ap-
plication for the display.'2

In summary, when Lynch v. Donnelly came before the Supreme Court,
the three federal courts that had considered the constitutionality of mu-
nicipally-funded creche displays had applied the Lemon test with dispa-
rate results. The Colorado district court had held that the inclusion of a
cr~che in a public Christmas display was constitutionally permissible.
The District of Columbia Circuit Court had permitted a creche in a dis-
play only if the government remained in a nonplanning role. On the other
hand, the New York district court was convinced that such a display was
completely impermissible.

The Lynch v. Donnelly case arose in 1980 when plaintiff Donnelly, a
Pawtucket, Rhode Island social worker, filed suit in the United States
District Court of Rhode Island against the City of Pawtucket. 3 Plaintiff
Donnelly sought to enjoin the inclusion of a publicly-owned creche in the
city's Christmas display which had been erected annually for forty years
in a private park in the central downtown shopping district." Donnelly
claimed that the city's sponsorship of the creche violated the establish-
ment clause of the first amendment. He reasoned that the creche was a
religious symbol of the Christian faith and that the city's display of it
demonstrated governmental support and promotion of Christianity."

The district court stated that the inclusion of the creche in a public
display was subject to the court's review. Defendant-city argued that

49. 575 F. Supp. at 1128-29.
50. Id. at 1130 (quoting Larkin v. Grendel's Den, Inc., 459 U.S. 116, 125-26 (1982)).
51. 575 F. Supp. at 1130-31.
52. Id. at 1133.
53. Donnelly v. Lynch, 525 F. Supp. 1150, 1153-54 (D.R.I. 1981), afl'd, 691 F.2d 1029 (1st

Cir. 1982), rev'd, 104 S. Ct. 1355 (1984).
54. 525 F. Supp. at 1154, 1158. Pawtucket had expended funds only in the purchase,

storage, and lighting of the creche, not in its maintenance, assembly, and removal. The dis-
play included Santa's house and sleigh, a tree, decorated poles, and cut-out figures of a bear,
a clown, and an elephant in addition to the creche. Id. at 1156.

55. Id. Donnelly distinguished the display's Santa Claus and Christmas tree from the
creche because neither were referred to in religious documents such as the Bible. Further-
more, the creche depicted the complete story of the birth of Christ. Id.
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Christmas had lost its religious meaning through commercialization and
thus the creche's display was not subject to the court's review." The
court rejected this argument, noting that Christmas had both sectarian
and secular elements.5 7 Applying the three-part Lemon test, the district
court determined that the creche's inclusion in the city's display violated
the establishment clause." Under the first tier of the Lemon test, the
court determined that the city did not include the creche in the display
for a secular reason."9 According to the court, the city's display also vio-
lated the second tier because it had the primary effect of promoting the
public's belief in Christianity." Finally, the court concluded that the gov-
ernment's action failed to meet the third tier of the Lemon test because it
produced division in the community, a 'warning signal' of an establish-
ment clause violation.01

On appeal, the First Circuit Court of Appeals agreed with the district
court's decision but affirmed on different grounds." Rejecting the Lemon
test, the court of appeals applied a strict scrutiny analysis because the
display of the creche discriminated between Christian and non-Christian
religions." The court concluded that Pawtucket did not have a compel-
ling interest in displaying the creche, and it, therefore, failed to meet the
strict scrutiny standard."

The United States Supreme Court granted certiorari and reversed the
circuit court's decision."G Instead of applying a strict scrutiny analysis, the
Supreme Court returned to the Lemon test applied by the district court.
Noting that total separation between church and state is impossible be-
cause no institution can exist in absolute isolation," the Court stated that
the line between permissible and prohibited governmental involvement in
religion is blurred and indistinct.67 It concluded that, under the Lemon

56. Id. at 1167. The court stated that the crbche remained "the embodiment of the
Christian view of the birth and nature of Christ." Id.

57. Id. at 1165.
58. Id. at 1181.
59. Id. at 1174.
60. Id. at 1178.
61. Id. at 1179-80.
62. 691 F.2d 1029, 1035 (1st Cir. 1982), rev'd, 104 S. Ct. 1355 (1984).
63. 691 F.2d at 1034. The court of appeals relied on Larson v. Valente, 456 U.S. 228

(1982), which struck down a state statute denying exemption from registration under a char-
itable solicitations Act to religious organizations receiving more than fifty percent of their
contributions from nonmembers because the statute discriminated among religions. The
Court in Larson stated that the Lemon test applied only when the statute uniformly bene-
fited all religions. 691 F.2d at 1034.

64. 691 F.2d at 1035.
65. 104 S. Ct. 1355, 1366 (1984).
66. Id. at 1359.
67. Id. at 1362.
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test, Pawtucket's display of the creche in the context of the holiday set-
ting did not violate the establishment clause."

In Lynch, the Supreme Court first established the basis for applying
the three-tier Lemon test and then concluded that each tier had been
met. The Court stated that the establishment clause's purpose was to pre-
vent Church and State from unnecessarily intruding upon each other.69 It
asserted that the achievement of this goal through absolute separation is
impossible because both institutions are significant parts of our society.70

The Court noted that its past decisions had followed a course of accom-
modation, 71 consistent with the actions of other branches of the govern-
ment.73 As support, it cited Congress' provision of paid chaplains for the
House and Senate in 1789, Congress' recognition of Thanksgiving as a
religious holiday, the use of the motto "In God We Trust" on coins, the
phrase "One Nation Under God" in the Pledge of Allegiance, and govern-
ment support of art galleries which display religious works."3 The major-
ity determined that a firm historical basis supported the application of
the Lemon test to determine the constitutionality of a publicly-funded
creche display.7'

Before applying the first tier of the Lemon test, the Court focussed on
the creche in the context of the holiday setting and reasoned that an ex-
amination of only the religious aspects of the state action would result in
automatic invalidation.s The Court criticized the court of appeals for an-
alyzing the creche apart from the display as a whole.76 It then applied the
first tier of Lemon and considered whether the creche's inclusion had a
secular purpose. It rejected the district court's inference that the crache's
religious nature precluded any secular purpose. In a footnote, the major-
ity pointed out that the test was not whether the purpose was exclusively
secular, but rather whether a secular purpose existed.7 Within the holi-
day context, the Court found a secular purpose in the creche's depiction
of the historical origins of Christmas. 7"

The second tier of Lemon prohibits governmental activity from having

68. Id. at 1365.
69. Id. at 1358.
70. Id. at 1358-59.
71. Id. at 1359.
72. Id. at 1360-61.
73. Id.
74. Id. at 1361-62. Notably, the Court failed to address the court of appeals' assertion

that a strict scrutiny analysis was appropriate because the creche's display constituted dis-
crimination among religions.

75. Id. at 1361.
76. Id.
77. Id. at 1363 n.6.
78. Id. at 1362-63.
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a primary effect of benefiting or hampering religion. In applying this test,
the Court compared the effect of the creche to the effect of permissible
government action in providing tax exemptions for church property and
funds for textbooks, transportation of students, and buildings to sectarian
colleges.7 ' It held that any benefit to religion that the creche might have
would not exceed the benefits already held valid in the other governmen-
tal action cases.s" Acknowledging the dissent's objection that the cr~che's
display might advance religion, the majority stated that the creche's re-
mote benefits to religion were permissible.01 The Court rejected the dis-
sent's argument that the creche was a vital symbol of the Christian faith.
It stated that the creche was a passive symbol and that even a display
without a creche would remind people of the holiday's origins.82 Although
the creche was associated with one particular religion, it was no different
from other approved religious symbols."

Under the third tier, the Court in Lynch examined whether excessive
entanglement existed between church and state due to the publicly-
owned creche. The Court stated that, although this determination was a
matter of kind and degree," it agreed with the district court that in this
case there was, no evidence of administrative entanglement. The Court
noted that political divisiveness alone had never supported an entangle-
ment argument." Further, Pawtucket had no history of political divisive-
ness until the suit was filed, and the filing of a lawsuit alone could not
create the appearance of divisiveness."

Justice O'Connor submitted a concurring opinion to clarify how the
three parts of the Lemon test relate to the establishment clause's man-
date that a person's religion not affect his standing in the political com-
munity.8" In her concurrence, Justice O'Connor listed two ways a govern-
ment action can violate the establishment clause: (1) excessive
entanglement between the church and the state; and (2) governmental

79. Id. at 1363 (citing Roemer v. Maryland Pub. Works Bd., 426 U.S. 736 (1976); Titon
v. Richardson, 403 U.S. 672 (1971); Walz v. Tax Comm'n, 397 U.S. 664 (1970); Board of
Educ. v. Allen, 392 U.S. 236 (1968); Everson v. Board of Educ., 330 U.S. 1 (1947).

80. 104 S. Ct. at 1364.
81. Id. (relying on Committee for Pub. Educ. v. Nyquist, 413 U.S. 756, 771 (1973)).
82. 104 S. Ct. at 1365.
83. Id. The Court stated that "[t~o forbid the use of this one passive symbol-the

crtche--at the very time people are taking note of the season with Christmas hymns and
carols in public schools and other public places, and while the Congress and Legislatures
open sessions with prayers by paid chaplains would be a stilted over-reaction contrary to
our history and to our holdings." Id.

84. Id. at 1364.
85. Id.
86. Id. at 1365.
87. Id. at 1366 (O'Connor, J., concurring).
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approval or disapproval of religion." She reasoned that political divisive-
ness might be evidence that excessive entanglement exists, but that such
divisiveness alone does not render an act unconstitutional.' Instead, the
proper focus should be on "the character of the government activity that
might cause such divisiveness."' Justice O'Connor then examined both
the city's intent in presenting the creche and the creche's effect on its
viewers to measure any governmental approval or disapproval of religion.
Justice O'Connor concluded first that the dominant city intent or purpose
in including the creche was not a religious, but rather a secular desire to
celebrate Christmas with its traditional symbols.'1 Second, according to
O'Connor, a governmental act may not have the "effect of communicating
a message of government endorsement or disapproval of religion." Jus-
tice O'Connor indicated that the display of the creche, like the govern-
ment celebration of the Christmas holiday, was not understood by the
public to be an endorsement of the religious content of the holiday. Thus,
the creche in its setting was no more an endorsement of religion that gov-
ernmental acknowledgement of Thanksgiving or the inscription of "In
God We Trust" on currency. It was, argued Justice O'Connor, merely a
traditional symbol of a public holiday's

Justice Brennan, in his dissent, commended the majority's use of the
Lemon test, but concluded that the Court's application of the test to the
facts was incorrect.' He stated that under the first tier, the city could
have achieved its secular purpose of promoting goodwill and holiday sales
without including the creche in the display. The creche, according to
Brennan, unlike the other objects in the display, was distinctly religious,
suggesting that the city had a sectarian purpose for including it."9 Under
the second tier, the dissenting Justice argued that those who viewed the
display would associate the creche's inclusion with governmental support
of Christianity." Finally, under the third tier, Justice Brennan noted that
although Pawtucket had no history of political divisiveness before the
suit was filed, this may have been due to a sense of futility among reli-
gious minorities rather than an absence of divisiveness.' The dissent at-
tacked the majority's focus on the 'holiday' context to "explain away the
clear religious import of the creche" and the cr6che's Christian symbolism

88. Id.
89. Id. at 1367.
90. Id.
91. Id. at 1367-68.
92. Id. at 1368.
93. Id. at 1369.
94. Id. at 1370-71 (Brennan, J., dissenting).
95. Id. at 1373.
96. Id.
97. Id. at 1374.
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to observers." The dissent agreed with the majority that the setting was
an important consideration, but said "it blinks reality" to claim that the
setting removes the creche's religious symbolism." Brennan noted the
fact that Pawtucket had done nothing to disclaim its support.1'"

Justice Brennan then attacked the majority's argument that a history
of accommodation between the church and all segments of government
supported the decision to allow the creche's display. He recognized that
acknowledgement of religion is inevitable in a religious society but that
government must avoid broad acknowledgement or lose its neutrality.101
He contended that the creche can neither be compared with examples of
'ceremonial deisms,' such as the inscription of "In God We Trust" on
coins or references to God in the Pledge of Allegiance, nor can it be con-
pared to contexts which assure neutrality, for instance, the National Gal-
lery's exhibition of religious paintings. 03 The dissent argued in conclusion
that the majority's interpretation rested on an improper historical basis.
The majority did not fully examine the history of the celebration of
Christmas in the United States nor the history of governmental support
of Christmas displays to guide its interpretation of the establishment
clause."0 ' The dissent summarized the history of American Christmas tra-
ditions and concluded that no evidence supported the argument that the
framers would have expressly approved a federal celebration of Christ-
mas, including publicly-funded displays of a nativity scene. '"

In its decision in Lynch, the Supreme Court reaffirmed the use of
Lemon's three-part test as the proper analysis in establishment clause
cases. The Court, without discussion, rejected the First Circuit's strict
scrutiny approach, and thereby sidestepped the question of whether the
inclusion of a publicly-funded creche in a holiday display constitutes im-
permissible discrimination among religions.1"5 Lynch is the first case in
which the Court has permitted the active acknowledgement of the Chris-
tian religion.'" The Court stated that the display without a creche still
would remind observers of the origins of Christmas; thus the inclusion of
the creche, an admittedly religious symbol, was harmless. The majority's
argument supposes that non-Christian observers would not view the
creche as an endorsement of Christianity simply because Santa and Ru-

98. Id. at 1375-76.
99. Id. at 1376.

100. Id.
101. Id. at 1380.
102. Id. at 1381-82.
103. Id. at 1382.
104. Id. at 1383-86.
105. 104 S. Ct. at 1362.
106. Id.
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doff the Reindeer figures are nearby. As the dissent pointed out, it is hard
to believe that the secular nature of a display can dispel the patently
religious meaning of the creche. 10

Lynch may have ramifications beyond the constitutional permissibility
of including a publicly-funded creche in a holiday display. The Court re-
fused to be bound to one test in establishment clause cases,1" but fo-
cussed on the accommodation approach for interpreting the clause.'"
With two exceptions,110 Lemon has been the accepted test to achieve this
goal of accommodation. In Lynch, the Court deemphasized the impor-
tance of the Lemon test, referring to it merely as 'useful' in interpreta-
tion. Furthermore, its application of Lemon is cut and dry, almost per-
functory. Having stated the goal of accommodation, the Court's approval
of the creche was a foregone conclusion.

Although the Court's holding in Lynch answers the narrow question of
the permissibility of including a publicly-funded creche in a larger dis-
play, its analysis could be applied to other establishment clause cases. For
instance, in the name of accommodation, the Court could reason that
school prayer is constitutionally permissible. In Lynch, therefore, the
Court may be laying the groundwork for new rules permitting greater
government involvement in religious matters.

The Supreme Court affirmatively answered the question of whether a
government may include its cr~che in a Christmas display. The Court's
efforts to remain flexible, however, have created uncertainty about the
proper test to apply in future establishment clause cases and the extent
of permissible government intrusion in religion. What is certain is the
Court's determination to further relax its stance towards the strict sepa-
ration of governmental and religious matters which is a part of our coun-
try's tradition and heritage.

SDNY MILLS RoGERs III

107. Id. at 1376 (Brennan, J., dissenting).
108. 104 S. Ct. at 1362.
109. Id. at 1361-62.
110. Marsh v. Chambers, 103 S. Ct. 3330 (1983) (legislative prayers upheld as part of

nation's history and traditions); Larson v. Valente, 456 U.S. 228 (1982) (strict scrutiny anal-
ysis applied in challenge to statute discriminating among religions), both cited in 104 S. Ct.
at 1362, 1371 n.2.
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