
Recent Developmentst

This Article covers the time period from June 1, 1983 through May 31,
1984. The purpose of the Article is to review the most important cases
decided during this period in the areas of Administrative Law, Juvenile
Law, and Workers' Compensation Law and to note the cases that indicate
new developments in these areas. Due to the nature and scope of the Ar-
ticle, no attempt was made to review every noteworthy case decided in
these areas during the survey period.

I. ADMINISTRATIVE LAW

The Georgia Court of Appeals in Caldweli v. Amoco Fabrics Co.' ad-
dressed the question of whether the Department of Labor could rely upon
a common-law policy in granting unemployment benefits, even though
the policy relied upon was not adopted pursuant to the specific rule-mak-
ing procedures provided in the Georgia Administrative Procedure Act
(APA).2 Section 50-13-4 of the Official Code of Georgia Annotated3 estab-
lishes the procedural requirements for the adoption and the amendment
of administrative rules.

In Amoco Fabrics, the superior court had reversed the decision of the
Board of Review on the ground that the Board relied on the policy of
Fantroyal v. Caldwell." The Fantroyal rule, which had not been adopted
pursuant to the APA,5 indicates that when a person is fired because of
absenteeism, and the "absences are caused by the illness of the employee
or an immediate family member, the employee is not to be disqualified
[from receiving unemployment compensation] unless he unjustifiably fails

t The number of significant cases decided during the survey period in the subject areas of
Administrative, Juvenile, and Workers' Compensation Law was not sufficient to justify a
separate survey article covering each topic. The Editorial Board, however, felt that the most
important cases in these subject areas should be reviewed. A third-year law review student,
therefore, was asked to write this Article. From time to time, the Recent Developments
article will appear in survey issues when, in the judgment of the Editorial Board, it is
warranted.

1. 165 Ga. App. 674, 302 S.E.2d 596 (1983).
2. O.C.G.A. § 50-13-4 (Michie 1982 & Supp. 1984).
3. Id.
4. No. CV 579-28 (S.D. Ga. July 24, 1980) (as amended August 25, 1980).
5. 165 Ga. App. at 674, 302 S.E.2d at 597.
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to notify his employer" or is at fault in some other way.6 The court of
appeals noted that the Fantroyal policy comports with the fundamental
principle of the Employment Security Law7 that "persons .. . unem-
ployed through no fault of their own" are entitled to receive benefits.8

The court also pointed out that under Georgia Code section 50-13-
2(6)(I)', the adoption of "[riules relating to loans, grants, and benefits by
the state or of an agency" 10 is expressly exempted from the rule-making
requirements of section 50-13-4.11 The court held that it was not neces-
sary that the policy be adopted pursuant to the rule-making procedures
and that the Labor Department properly relied on the Fantroyal rule.1 2

The court of appeals in Hardison v. Fayssoux8 considered whether the
thirty-day time period for holding a hearing under Georgia Code section
40-5-55(d) 14 is mandatory. Appellee in Hardison had refused an officer's
request that he take a breath analysis test. The Department of Public
Safety notified appellee that his driver's license would be suspended for
six months, effective as of October 7, 1982. Appellee requested a hearing
and the Department scheduled a hearing for October 21, 1982. The De-
partment continued the hearing until a later date because the hearing
officer was ill on October 21, and stayed the license suspension pending
the hearing. At the rescheduled hearing on December 8, 1982, appellee
moved to dismiss the charges on the ground that the hearing had not
been held within the thirty-day period, pursuant to section 40-5-55(d). 1'
The Department, in a final decision on January 24, 1983, suspended ap-
pellee's license for six months. The superior court reversed the Depart-
ment's decision.1'

Appellee brought the court of appeals' attention to the word "shall" in
section 40-5-55(d). The pertinent part of this subsection reads: "Within
30 days after receiving a written request for a hearing, the department
shall hold a hearing as is provided in Chapter 13 of Title 50, 'Georgia
Administrative Procedure Act."" Appellee contended that because the
word "shall" is used, the timing provision is mandatory, and that failure

6. Id. at 675, 302 S.E.2d at 598.
7. O.C.G.A. § 34.8-2 (Michie 1982).
8. 165 Ga. App. at 675, 302 S.E.2d at 598.
9. O.C.G.A § 50-13-2(6)(I) (Michie 1982 & Supp. 1984).

10. Id.
11. 165 Ga. App. at 674, 302 S.E.2d at 598.
12. Id. at 675, 302 S.E.2d at 598.
13. 168 Ga. App. 398, 309 S.E.2d 397 (1983).
14. O.C.G.A. § 40-5-55(d) (Michie 1982 & Supp. 1984).
15. 168 Ga. App. at 399, 309 S.E.2d at 398.
16. Id.
17. Id.
18. O.C.G.A. § 40-5-55(d) (Michie 1982 & Supp. 1984).
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to hold the hearing within the time period warranted dismissal. Appel-
lee's reasoning did not persuade the court of appeals. The court found
that appellee had suffered no prejudice to any substantive rights and that
the Department had afforded appellee due process."1 The court also
pointed out that under Georgia Code section 1-3-1(c),20 substantial com-
pliance is sufficient."1 The court concluded that the continuance was not
improper and was within the authority granted by Code section 50-13-
13(b).

22

In Georgia Farm Bureau Mutual Insurance Co. v. DeKalb County,23
the court of appeals decided that filing a declaratory judgment action in
the superior court was a proper way to appeal a decision of the Board of
Commissioners. 2' Appellant insurance company sought to nullify the
Board's determination that it was liable for business taxes. Appellee ar-
gued that the Board's order was a judicial decision and that appellant
should have petitioned for certiorari in the superior court. The court of
appeals disagreed, finding that the proceeding was neither judicial nor
quasi-judicial in nature.25 The Board did not transcribe or record the
hearing. The minutes of the meeting did not reflect that the Board con-
ducted the hearing pursuant to judicial procedure, nor did appellant even
have a right to a hearing in accordance with judicial procedure. Based on
these findings, the court determined that the Board's proceedings were
not judicial, and thus held that an action for declaratory judgment was
proper.2

6

During the survey period, the Georgia Supreme Court interpreted the
meaning of 'decision' as used in Georgia Code section 5-6-35.'1 Section 5-
6-35(a)(1) provides: "(a) Appeals in the following cases shall be taken as
provided in this Code section: (1) Appeals from decisions of the ...
state and local administrative agencies. . . by certiorari or de novo pro-
ceedings .. . ."28 Subsection (b) of section 5-6-35 provides that "[aill ap-
peals taken in cases specified in subsection (a) of this Code section shall
be by application .... 29

19. 168 Ga. App. at 400, 309 S.E.2d at 399.
20. O.C.G.A. § 1-3-1(c) (Michie 1982).
21. 168 Ga. App. at 400, 309 S.E.2d at 399.
22. Id. at 401, 309 S.E.2d at 399 (citing O.C.G.A. § 50-13-13(b) (Michie 1982)).
23. 167 Ga. App. 577, 306 S.E.2d 924 (1983).
24. Id. at 579, 306 S.E.2d at 926.
25. Id. at 578, 306 S.E.2d at 926.
26. Id. at 579, 306 S.E.2d at 926.
27. Tri-State Bldg. & Supply, Inc. v. Reid, 251 Ga. 38, 302 S.E.2d 566 (1983) (construing

O.C.G.A. § 5-6-35 (Michie 1982 & Supp. 1984)).
28. O.C.G.A. § 5-6-35(a)(1) (Michie 1982 & Supp. 1984).
29. Id. § 5-6-35(b).
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In Tri-State Building & Supply, Inc. v. Reid, ° the Administrator,
Reid, issued an investigative demand to appellant requesting the produc-
tion of certain information and documents. Appellant filed an action to
quash the demand, and the trial court granted summary judgment in
favor of the Administrator. Appellant filed an appeal with the court of
appeals. The Administrator filed a motion to dismiss the appeal on the
basis that no application to appeal as required by Code section 5-6-35
had been made.3 1 Appellant argued that the issuance of an investigative
demand, requesting the production of certain information and docu-
ments, was not a 'decision' within the meaning of section 5-6-35. The
court found that it would be contrary to the purpose of section 5-6-35 to
conclude that the agency's decision to issue an investigative demand was
appealable as a matter of right, while a decision on the merits would be
appealable only by application. The court, therefore, dismissed the
appeal.

33

The supreme court determined in Aldridge v. Georgia Hospitality &
Travel Association" that the APA does not apply to County Boards of
Health because they are not included within the Georgia Code section 50-
13-2(1) definition of 'agency.'" In Aldridge, the Board of Health, which
was authorized to make health inspections and to issue permits, adopted
a fee schedule of fifty to one hundred dollars for health inspections. The
Georgia Hospitality and Travel Association (GHTA) sought a declaration
that the fees were unlawful." The Board moved to dismiss the action on
the grounds that the GHTA lacked standing, that the superior court lack-
ed jurisdiction because of the GHTA's failure to exhaust administrative
remedies, and that the GHTA failed to state a claim for which relief
could be granted.

The supreme court affirmed the trial court's denial of the motion to
dismiss,37 and held that an association has standing when its members
would have had standing to sue in their own right, when the interests
that the association seeks to protect are germane to the organization's
purpose, and when neither the claim asserted nor the relief requested re-
quires member participation in the lawsuit." The Board's argument that
the administrative appeal procedure applicable to county boards of

30. 251 Ga. 38, 302 S.F.2d 566 (1983).
31. Id. at 39, 302 S.E.2d at 567.
32. Id. at 39, 302 S.E.2d at 568.
33. Id.
34. 251 Ga. 234, 304 S.E.2d 708 (1983).
35. Id. at 237, 304 S.E.2d at 711 (construing O.C.G.A. § 60-13-2(1) (Michie 1982 & Supp.

1984)).
36. 251 Ga. at 235, 304 S.E.2d at 710.
37. Id. at 239, 304 S.E.2d at 712.
38. Id. at 236, 304 S.E.2d at 710.
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health should have been exhausted prior to filing suit was rejected be-
cause "there were no administrative appeal procedures available to
GHTA."9

The court of appeals addressed the issues of proper standing and indis-
pensable parties in Loyd v. Georgia State Health Planning & Develop-
ment Agency.40 In Loyd, Charter Medical-Bibb County, Inc. had applied
to the State Health Planning and Development Agency (SHPDA) for a
certificate of need approving the construction of a new hospital. Appel-
lants, two low income residents of Macon, opposed the construction and
participated in the SHPDA proceedings. After the SHPDA decided to is-
sue the certificate, appellants sought an administrative review before the
State Health Planning Review Board. The Review Board concluded that
appellants did not have standing to seek a review.41 Appellants then
sought judicial review in the superior court, naming the SHPDA as re-
spondent. The superior court dismissed the claim because it failed to
name an indispensable party, the Review Board, and because appellants
lacked standing.42 Appellants then sought review in the court of appeals.
That court held that the SHPDA was the proper party to a petition seek-
ing review of the agency's final decision. It further found that the Review
Board was an appellate body, a quasi-judicial entity that did not need to
be made a party to an appeal of its decision.4" The court of appeals, how-
ever, affirmed the superior court's decision because it agreed that appel-
lants lacked standing to appeal to the Review Board under Georgia Code
section 31-6-44(b)."

In Hunnicutt v. Georgia Power Co.,4" the court of appeals determined
that the Public Service Commission (PSC) has neither exclusive nor pri-
mary jurisdiction over disputes of alleged wrongful termination of utility
service.4

1 When appellant brought the tort action, appellee raised the de-
fense of appellant's failure to exhaust his administrative remedies. Appel-
lant had filed, but later withdrew, a complaint with the PSC. The trial
court granted appellee's motion to dismiss, and the court of appeals
reversed.'7

The court of appeals found that the PSC rule that granted customers
the right to request the PSC to investigate a dispute before service could

39. Id. at 237, 304 S.E.2d at 711.
40. 168 Ga. App. 850, 310 S.E.2d 738 (1983).
41. Id. at 850, 310 S.E.2d at 739.
42. Id. at 851-52, 310 S.E.2d at 739.
43. Id. at 852, 310 S.E.2d at 740.
44. Id. at 853-54, 310 S.E.2d at 741 (citing O.C.G.A. I 31-6-44(b) (Michie Supp. 1984)).

45. 168 Ga. App. 525, 309 S.E.2d 862 (1983).
46. Id. at 526, 309 S.E.2d at 864.
47. Id. at 525-26, 309 S.E.2d at 863-64.
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be terminated was a right rather than a duty.4s The failure of the cus-
tomer to avail himself of the right, therefore, did not preclude him from
seeking relief in the courts.

In Brown v. Caldwell,44 the court of appeals rejected appellant's claim
that he was eligible for unemployment compensation, affirming the deci-
sion of the administrative hearing officer.'0 In Brown, claimant was a sub-
stitute teacher and, although he did not hold a teacher's certificate, the
principal offered him an opportunity to teach an eighth grade remedial
English and reading class for the remainder of a school year. He was to
work full-time in the role of a contract teacher, but was in reality a sub-
stitute teacher without a contract. 1 Claimant was aware that full-time
work would not be available to him when school resumed the next fall
and that his full-time employment would cease on June 2, 1981. Toward
the end of the school year, claimant decided to leave school one week
early to attend a National Guard noncommissioned officer's course.
Claimant, however, was disqualified from attending the course. He then
filed an application for unemployment compensation. The administrative
hearing officer denied claimant's application on the ground that he had
voluntarily quit his teaching job."2

On appeal, claimant relied on Elizabeth v. Caldwell." In that case,
claimant decided to leave her employment a few days early after being
informed of her termination date. The court in Elizabeth found that the
real reason she left was because she was being fired."4 The trial court in
Brown, however, found that claimant was not being fired, but that he
could not continue to work in his position because it was necessary to fill
it with a certified teacher."o Claimant's status as a substitute teacher,
therefore, was not terminated. The court of appeals concluded that claim-
ant was erroneously equating the termination of his temporary position
with the termination of his employment as a substitute teacher."0 The
court thus held that claimant was disqualified under Code section 54-
610(a)57 because he voluntarily quit."o

48. Id.
49. 165 Ga. App. 743, 302 S.E.2d 359 (1983).
50. Id. at 746, 302 S.E.2d at 361.
51. Id. at 744, 302 S.E.2d at 359.
52. Id. at 744, 302 S.E.2d at 360.
53. 160 Ga. App. 549, 287 S.E.2d 590 (1981).
54. 165 Ga. App. at 744, 302 S.E.2d at 360.
55. Id. at 745, 302 S.E.2d at 360.
56. Id. at 746, 302 S.E.2d at 361.
57. GA. CoDE An. § 54-610(a) (Harrison 1977), O.C.G.A. § 34-8-158(1) (Michie 1982 &

Supp. 1984)
58. 165 Ga. App. at 746, 302 S.E.2d at 361.
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II. JUVENILE LAW

In C.P. v. State,59 the Georgia Court of Appeals affirmed a juvenile
court order that found appellant delinquent and that imposed restrictive
custody upon him for committing the designated felony act of aggravated
assault.60 Appellant contended that the juvenile court erred in permitting
the victim's sister to be present during the hearing contrary to Georgia
Code section 15-11-28(c)," which provides that the general public shall be
excluded from such hearings. As a result of the assault, the victim had
lost nearly all of his vision in one eye. The victim's sister, his only relative
in the state, was present during the entire hearing. Under these circum-
stances, the court of appeals found no reasonable possibility of harm and
no abuse of discretion by the juvenile court in permitting the sister's
presence.62

The court additionally held that it was not error to allow into evidence
uncertified and unauthenticated medical reports of the assault victim at
the disposition hearing." The court noted that the Juvenile Court Code
mandates that the adjudicatory phase and the dispositional phase of the
proceeding be heard in separate trials. During the adjudicatory process,
the court determines if the child committed the act and whether the act
constitutes delinquency. During this phase, the rules of evidence gener-
ally prevail. During the dispositional phase, however, virtually all relevant
evidence is admissible even though it is otherwise incompetent."

The court of appeals also rejected appellant's argument that the juve-
nile court erred in considering his prior record in the dispositional phase
because it had not been presented to him prior to trial. Here, the court
referred to section 15-11-33(d), 6 as well as the admissibility of all helpful
information in dispositional hearings."

Finally, the court rejected appellant's argument that the juvenile court
erred in requiring payment of restitution." Appellant based his argument
on the failure of the state to mention and of the juvenile court to adjudi-
cate monetary damages during the adjudicatory process. The court found
that the amount of medical expenses was undisputed, and, therefore,
there was no error in ordering restitution. 8

59. 167 Ga. App. 374, 306 S.E.2d 688 (1983).
60. Id. at 377, 306 S.E.2d at 691.
61. O.C.G.A. § 15-11-28(c) (Michie 1982).
62. 167 Ga. App. at 375, 306 S.E.2d at 689.
63. Id.
64. O.C.G.A. § 15-11-33(a) (Michie 1982).
65. Id. § 15-11-33(d).
66. 167 Ga. App. at 377, 306 S.E.2d at 690.
67. Id. at 376, 306 S.E.2d at 690.
68. Id.
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In In re B.C.,69 the court of appeals held that before a juvenile court
can revoke a probation, a petition must be filed requesting such relief.70

In that case, appellant had been found delinquent and was placed on pro-
bation "until further order."71 About three months later, the state filed a
petition alleging that appellant was delinquent because he had committed
the offenses of theft by shoplifting and criminal trespass. The juvenile
court revoked the earlier probation, and held a dispositional hearing,
placing appellant in the custody of the Division of Youth Services for five
years and ordering confinement in the Youth Development Center for not
less than eighteen months. Appellant argued that the juvenile court im-
posed restrictive custody under section 15-11-377w without first making
the necessary finding that he had committed a 'designated felony act.'
The state argued that since appellant's prior probation was based on the
commission of a 'designated felony act,' the revocation of appellant's pro-
bation caused a reversion back to the provisions of section 15-11-37 for
dispositional purposes. The court rejected this argument, stating that a
juvenile on probation has a right to notice and a hearing on probation
revocation and that failure to provide such notice and hearing renders the
revocation void for lack of due process.73

In re T.E.D.7
4 was a delinquency case in which the state was attempt-

ing to transfer jurisdiction from the juvenile court to the superior court.
The case first appeared before the court of appeals during the 1983 April
Term. The court remanded the case to the juvenile court with directions
that the court reduce its findings and conclusions to writing and that the
court prepare a transcript. The court found that the hearing on delin-
quency was timely held but was neither recorded nor followed by the
making and filing of findings by a presiding judge. The court noted that
under Georgia Code section 15-11-28(b), 7

5 the proceedings on delinquency
must be recorded unless waived by the juvenile or his representative.76

The court of appeals, in its second decision in In re T.E.D.,77 deter-
mined that the attempt to transfer the juvenile subsequent to an adjudi-
catory hearing violated section 15-11-39(a) 78 and placed the juvenile in
double jeopardy in violation of the fifth and fourteenth amendments.7 '

69. 169 Ga. App. 200, 311 S.E.2d 857 (1983).
70. Id. at 201-02, 311 S.E.2d at 858.
71. Id. at 200, 311 S.E.2d at 857.
72. O.C.G.A. § 15-11-37 (Michie 1982 & Supp. 1984).
73. 169 Ga. App. at 202, 311 S.E.2d at 859.
74. 166 Ga. App. 322, 303 S.E.2d 777 (1983).
75. O.C.G.A. § 15-11-28(b) (Michie 1982).
76. 166 Ga. App. at 323, 303 S.E.2d at 778.
77. 169 Ga. App. 401, 312 S.E.2d 864 (1984).
78. O.C.G.A. § 15-11-39(a) (Michie 1982).
79. 169 Ga. App. at 402-03, 312 S.E.2d at 866.
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The court, therefore, held that the trial court erred when it denied
T.E.D.'s plea in bar and objection to transfer. The court, nevertheless,
directed the trial court to retain jurisdiction and enter an order of
disposition. 8°

Caldwell v. Broome" was a case that concerned termination of parental
rights. The trial court found that the father had neglected and had de-
prived his children and that the deprivation was likely to continue. The
court of appeals remanded the case because the trial court failed to state
its findings on whether, because of the deprivation, "the child is suffering
or will probably suffer serious physical, mental, moral, or emotional
harm.""2 The court held that the statutory requirement regarding these
findings was mandatory. It thus remanded the case and directed the trial
court to make appropriate findings of fact and conclusions of law."

In Johnson v. Smith," a case that concerned adoption and surrender of
parental rights, the supreme court held that appellant properly brought
her claim as a habeas corpus action since she was the natural mother of
the child and contended that there had never been a transfer of cus-
tody.s8 Appellant alleged that her daughter was being illegally withheld
from her custody. Respondent, on the other hand, contended that appel-
lant had entered into a voluntary oral contract that released her right of
parental custody. After the trial court entered judgment for respondent,
the mother appealed directly to the supreme court. The supreme court
then transferred the case to the court of appeals, and that court inter-
preted the transfer as a determination that the case was not a habeas
corpus action. The court of appeals, therefore, dismissed the action on
grounds of failure to file an application." The supreme court reversed,
holding that the habeas corpus action was appropriate, and that appel-
lant had not surrendered her parental rights under section 19-7-1(b)(1)"
since she had never signed the documents that were prepared to comply
with that section."

80. Id. at 403, 312 S.E.2d at 866.
81. 166 Ga. App. 250, 304 S.E.2d 98 (1983).

82. Id. at 251, 304 S.E.2d at 99 (citing O.C.G.A. § 15-11-51(a)(2) (Michie 1982)).
83. 166 Ga. App. at 251, 304 S.E.2d at 99.
84. 251 Ga. 1, 302 S.E.2d 542 (1983).
85. Id. at 2, 302 S.E.2d at 543.

86. Id.
87. O.C.G.A. § 19-7-1(b)(1) (Michie 1982).

88. 251 Ga. at 3, 302 S.E.2d at 543.
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III. WORKERS' COMPENSATION

A. Legislative Developments

The General Assembly amended title 34, chapter 9 of the Official Code
of Georgia Annotated" by redefining 'employee' to include volunteer law
enforcement officers under certain circumstances and by providing for
computation of average weekly wages of volunteer law enforcement of-
ficers." Under the amendment, 'employee' includes

any volunteer law enforcement personnel of any county or municipality
... who are certified by the Georgia Peace Officer Standard and Train-
ing Council, but only for volunteer law enforcement services rendered to
such county or municipality and only if the governing authority of the
county or municipality for which such services are rendered shall provide
by appropriate resolution for inclusion of such volunteer law enforcement
personnel" 1

The volunteer law enforcement officer's average weekly wages are
"deemed to be the Georgia average weekly earnings of production workers
in manufacturing industries for the immediately proceeding calendar
year, as published by the Georgia Department of Labor.""

B. Judicial Developments

Two cases during the survey period dealt with the statute of limitations
in workers' compensation law. In Georgia Institute of Technology v.
Gore," the court of appeals held that if an employer fails to maintain the
required panel of physicians under Georgia Code section 34-9-201(b),"
medical treatment received by an employee because of an employment-
related injury is, for statute of limitations purposes, remedial treatment
furnished by the employer."6 In Gore, the employer failed to maintain
and post a panel of physicians. The employee failed to file his workers'
compensation claim within one year after the date of his injury, although
he did receive medical treatment for the injury.

The relevant statute of limitations, section 34-9-82(a)," provides that:

89. O.C.G.A. §§ 34-9-1 to -367 (Michie 1982 & Supp. 1984).
90. 1984 Ga. Laws 816.
91. Id. at 817.
92. Id. at 818.
93. 167 Ga. App. 359, 306 S.E.2d 338 (1983).
94. O.C.G.A. § 34-9-201(b) (Michie 1982).
95. 167 Ga. App. at 359, 306 S.E.2d at 339.
96. O.C.G.A. I 34-9-82(a) (Michie 1982).
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The right to compensation shall be barred unless a claim therefor is filed
within one year after injury, except that if... remedial treatment has
been furnished by the employer on account of the injury the claim may
be filed within one year after the date of the last remedial treatment
furnished by the employer ....

Georgia Code section 34-9-201(b)" provides that "the employer shall
maintain a list of at least three physicians... who are reasonably acces-
sible to the employees. The employer shall post this list. . . in a promi-
nent place.., upon the business premises.'" Pursuant to section 34-9-
201(e), 100 the employee may select any physician at the expense of the
employer if the employer fails to maintain the panel of physicians. The
court of appeals found the only reasonable construction of sections 34-9-
82 and 34-9-201 was that the failure to maintain the required panel of
physicians made medical treatment, which an employee received because
of an employment-related injury, remedial treatment for statute of limi-
tation purposes. 101

In Myers v. Wilson,10 the court of appeals held that the cause of action
for breach of the statutory duty to provide workers' compensation insur-
ance arises only when the Board's award in favor of the employee be-
comes uncollectable because of insolvency.'" The appellant-employee re-
ceived a work-related injury and reported it to his employer. The
employer paid the employee's original medical bills, plus ninety dollars
per week for one year. At the end of one year, the employer informed
appellant that his workers' compensation coverage had run out. Appellant
then filed a workers' compensation claim and the administrative law
judge issued an award of benefits. The employer, who did not carry work-
ers' compensation insurance and did not qualify as a self-insurer, became
insolvent. Appellant, therefore, brought an action alleging breach of the
statutory duty to provide workers' compensation insurance against appel-
lee, who was the sole shareholder, president, and a director of the
employer.

The trial court, relying on Lavender v. Spetalnick,'" found that the
statute of limitations began to run when the appellant-employee knew his
employer did not have workers' compensation insurance.'" The trial
court granted summary judgment because the employee did not bring the

97. Id.
98. Id. § 34-9-201(b).
99. Id.

100. Id. 5 34-9-201(e).
101. 167 Ga. App. at 359, 306 S.F.2d at 339.
102. 167 Ga. App. 340, 306 S.E.2d 401 (1983).
103. Id. at 342, 306 S.E.2d at 403.
104. 161 Ga. App. 75, 289 S.E.2d 291 (1982).
105. 167 Ga. App. at 342, 306 S.E.2d at 402-03.
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action within two years from the time the employee knew his employer
did not have such insurance. The court of appeals overruled Lavender
and reversed the trial court's grant of summary judgment because the
employee brought the action within two years of the date the employer
became insolvent and the award became uncollectable.'

Southeastern Aluminum Recycling, Inc. v. Rayburn'° dealt with the
time in which a party has to request a hearing and to file briefs with the
superior court before that court should enter an order on the record. In
Rayburn, the administrative law judge found appellee's claim compensa-
ble. The Board affirmed the award and appellant appealed to the superior
court. The Board ordered that a certified copy of the record be transmit-
ted to the superior court and caused the record to be certified and mailed
on June 25, 1982. On June 26, 1982, appellant received notice of the
transmittal, and the record arrived at the superior court on June 28, 1982.
The superior court entered an order affirming the Board's ruling on June
30, 1982.'"

On appeal, the supreme court found that even though Georgia Code
section 34-9-105(b) 1" does not specify any time limit, the superior court
should give an appellant twenty days from the date of certification and
transmittal of the record in which to request a hearing and to file briefs
with the superior court. It, therefore, reversed the order and remanded
the case.110

In Johnson v. Georgia Power Co.,' the court of appeals rejected appel-
lant's argument that the statutory immunity of employers applies only to
employers who contract to perform work for another, and not to mere
landowners. '" Appellant in Johnson was injured in the course of his em-
ployment at a plant owned and operated by appellee, Georgia Power
Company. Superior Contractors & Associates, Inc. had employed appel-
lant to do electrical work at the plant and paid workers' compensation
benefits for his injuries. Appellant then filed a tort action against Georgia
Power Company. The trial court granted Georgia Power Company's mo-
tion for summary judgment on the ground that it was immune from tort
liability under Georgia Code sections 34-9-111 '" and 34-9-8.114 The court
of appeals affirmed the order granting summary judgment, concluding

106. Id. at 342, 306 S.E.2d at 403.
107. 251 Ga. 365, 306 S.E.2d 240 (1983).
108. Id. at 365, 306 S.E.2d at 241.
109. O.C.G.A. § 34-9-105(b) (Michie 1982).
110. 251 Ga. at 366, 306 S.E.2d at 241.
111. 165 Ga. App. 672, 302 S.E.2d 417 (1983).
112. Id. at 672, 302 S.E.2d at 417-18.
113. O.C.G.A. § 34-9-11 (Michie 1982).
114. 165 Ga. App. at 672, 302 S.E.2d at 417 (citing O.C.G.A. § 34-9-8 (Michie 1982)).
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that issues concerning whether Georgia Power Company was a purchaser
of Superior's services and whether it was a landowner or a contractor
were immaterial to the determination of its statutory immunity under
sections 34-9-11 and 34-9-8.16

Bexley v. Southwire Co. and Harrison v. Southwire Co." 6 dealt with
the difference between an employee and an independent contractor under
Georgia Code section 34-9-11.117 In these cases, appellants brought sepa-
rate actions for damages against a doctor who maintained a health clinic
in the employer's facility. The trial court granted summary judgment in
favor of the doctor, finding the doctor to be an employee immune from
suit under section 34-9-11.118 Evidence showed that the employer paid the
doctor a salary that was not based on the number of employees he saw,
that the doctor's office was located in the employer's facility, and that the
employer provided the doctor with equipment and supplies. Other evi-
dence indicated that although the doctor was in charge of the employer's
health service, the employer reviewed his activities periodically. The doc-
tor, however, had absolute discretion and authority to determine the
types of tests to administer and to determine the extent to which an em-
ployee should be tested. Furthermore, the doctor did not reveal to the
employer the results of tests that were subject to doctor-patient privilege.
There was conflicting evidence concerning whether the doctor had au-
thority to determine which employees were to receive tests.11

The court of appeals found the 'right to control' test applicable in de-
termining whether the doctor was an employee or independent contrac-
tor. 12 This test is:

[W]hether the employer ... has the right to direct the time, the man-
ner, the methods, and the means of the execution of the work, as contra-
distinguished from the right to insist upon the contractor producing re-
sults according to the contract, or whether the contractor in the
performance of the work contracted for is free from any control by the
employer of the time, manner, and method in the performance of the
work.

1 1

The court found a jury question on this issue and, therefore, reversed the
order granting summary judgment to the doctor.' 3

2

115. 165 Ga. App. at 673, 302 S.E.2d at 418.
116. 168 Ga. App. 431, 309 S.E.2d 379 (1983).
117. O.C.G.A. § 34-9-11 (Michie 1982).
118. 168 Ga. App. at 432, 309 S.E.2d at 380.
119. Id. at 433-34, 309 S.E.2d at 381-82.
120. Id. at 433, 309 S.E.2d at 381.
121. Id.
122. Id. at 434, 309 S.E.2d at 382.
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In K-Mart Corp. v. Anderson,"3 the court of appeals dealt with the
issue of whether certain medical treatment that an employee received
from a physician other than those on the employer's panel was author-
ized. Appellee initially sought treatment from the physicians on the em-
ployer's panel. She then sought treatment from her personal physician
without requesting a change of physicians with either the employer or the
Board. After the employer terminated appellee because of her failure to
call and to explain her absence for three consecutive days, an administra-
tive hearing was held. The administrative law judge found the employer
liable for the medical expenses incurred when the employee changed phy-
sicians.1 2

4 The judge stated that the "employer will not be allowed to ter-
minate claimant then contest claimant's right to weekly indemnity bene-
fits and at the same time, contend the medical is unauthorized.M2

5

The court of appeals reversed, finding that appellee was not justified in
seeking other medical treatment in the manner she did.1"0 According to
the court, appellee should have petitioned the Board for a change of phy-
sician and since she did not, there was no evidence to support excusing
appellee's failure to adhere to section 34-9-201(c).11 7 The court of appeals,
therefore, held that the employer was not responsible for the expenses
incurred after the employee sought treatment from her personal
physician.'"

The issue in Cornell-Young (Macon Prestressed Concrete Co.) v.
Minter"2 was whether the claimant or the employer had the initial bur-
den of proof to show a change of condition.13 0 In that case, claimant was
injured while on the job. On October 31, 1980, the employer filed a "No-
tice of Payment of Benefits" with the Board which provided that benefits
would begin as of October 25, 1980. On November 10, 1980, the employer
filed a "Notice of Suspension of Benefits," which stated that benefits
were suspended as of November 3, 1980, because the employee had re-
turned to work. The employer terminated claimant's employment on No-
vember 21, 1980. At the hearing, the employer contended that the termi-
nation was due to a cut-back in the work force. The claimant, however,
testified that the employer terminated him after he told his supervisor
that his back was hurting and that he could no longer perform his duties.
The administrative law judge ruled that the employer had not timely filed

123. 166 Ga. App. 421, 304 S.E.2d 526 (1983).
124. Id. at 422, 304 S.E.2d at 527.
125. Id.
126. Id. at 423, 304 S.E.2d at 527.
127. O.C.G.A. § 34-9-201(c) (Michie 1982).
128. 166 Ga. App. at 423, 304 S.E.2d at 527.
129. 168 Ga. App. 325, 309 S.E.2d 159 (1983).
130. Id. at 326, 309 S.E.2d at 160-61.
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forms because the "Notice of Suspension of Benefits" failed to include
medical reports or to show that the claimant had returned to work with-
out restriction."13 The administrative law judge further found that this
failure to file required forms placed the burden on the employer to show a
change of condition and awarded benefits. The Board denied the claim,
finding the claimant had the burden. The superior court reversed, finding
that the burden was on the employer and that even if the burden was on
the claimant, the administrative law judge did not conduct the hearing
with the burden on the claimant."'

The court of appeals affirmed by agreeing with the superior court's lat-
ter reasoning but disagreeing with the superior court's placing of the bur-
den on the employer.133 The court of appeals found that if, after begin-
ning to make payments, the employer timely files a "Notice of Suspension
of Benefits" and a "Notice to Controvert Payment of Compensation,"
there is good reason to place the burden on the employee since the hear-
ing would have been the initial hearing and not a change of condition
hearing.'" The court, however, agreed that fundamental fairness required
remanding the case since the claimant may have been harmed by the
manner in which the issues were heard.133

In Georgia Power Co. v. Brown,' 36 the employer terminated appellee,
who was at the time of the termination performing all his duties and re-
ceiving medical treatment. Appellee instituted a 'change of condition'
proceeding to restore benefits. The administrative law judge found that
appellee had undergone a change of condition as of the date of the termi-
nation. The court of appeals found that the administrative law judge had
erroneously interpreted Beachamp v. Aetna Casualty & Surety Co.137 as
holding that an employee who returns to full employment but who is suf-
fering physical pain is entitled to resume benefits when his employment is
terminated for cause. 38 Instead, the court of appeals interpreted
Beachamp as holding that "when an employee is still suffering from a
work-related disability and is terminated even for just cause, if because of
his disability, he is unable to find employment, he is entitled to have his
income benefits reinstated."18' The court thus reversed the order that had

131. Id. at 326, 309 S.E.2d at 160.
132. Id. at 326, 309 S.E.2d at 161.
133. Id. at 330-31, 309 S.E.2d at 164.
134. Id. at 328, 309 S.E.2d at 162.
135. Id. at 330, 309 S.E.2d at 164.
136. 169 Ga. App. 45, 311 S.E.2d 236 (1983).
137. 112 Ga. App. 417, 145 S.E.2d 605 (1965).
138. 169 Ga. App. at 48, 311 S.E.2d at 238.
139. Id. at 49, 311 S.E.2d at 239 (emphasis added); see also Mills v. Pepsi-Cola Bottlers,

160 Ga. App. 349, 352, 287 S.E.2d 41, 44 (1981).
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reinstated benefits." 0

The court in Brown also held that appellee had a right to attend the
deposition of his physician and that the deposition taken in his absence
should be excluded.141 Appellee had insisted on this right to be present
during the deposition, but the physician refused to testify in appellee's
presence. Appellant's counsel, therefore, took the deposition in the ab-
sence of appellee and his counsel.

A third issue in Brown was whether the administrative law judge had
authority to order a change of physicians without either appellee or ap-
pellant requesting a change. The court concluded that the Board could
order a change only upon the request of an employer or employee pursu-
ant to either section 34-9-200"' or section 34-9-201.1" In Brown, neither
the employer nor the employee had requested a change of physicians. The
administrative law judge, therefore, exceeded his authority in ordering a
change of appellee's physicians."

ALLEN F. HAuRs

140. 169 Ga. App. at 51, 311 S.E.2d at 240.
141. Id. at 47, 311 S.E.2d at 238.
142. O.C.G.A. § 34-9-200 (Michie 1982).
143. 169 Ga. App. at 50, 311 S.E.2d at 240 (citing O.C.G.A. § 34-9-201 (Michie 1982)).
144. 169 Ga. App. at 50, 311 S.E.2d at 240.
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