
Wills, Trusts, and Administration
of Estates

by James C. Rehberg*

I. LEGISLATION

The 1984 session of the General Assembly manifested considerable in-
terest in the subject of fiduciary law. The result was the enactment, first,
of a number of statutes designed to improve and to speed up the adminis-
tration of estates and, second, of a couple of statutes on subjects not pre-
viously addressed in Georgia by statute or judicial decision. These stat-
utes will be discussed in only such detail as is necessary to fit them into
the context of Georgia's fiduciary law.

A. Escheat

The infrequency of the occurrence of an escheat probably accounts for
the fact that the statutes on the subject have received little legislative
attention. The General Assembly in its 1984 session, however, completely
revised these statutes.1 The two most significant changes are the raising
of a statutory presumption of escheat after the elapse of a period of five
years from the qualification of an administrator of an estate for which no
person has claimed to be an heir,' and the reduction in the period during
which an heir shall be entitled to file a claim to escheated property from
six years to three years.3

B. Disposition of Assets of Deceased Patients in Health Care Facilities

Hospitals, nursing homes, and other health care facilities are often

* Professor of Law, Mercer University. Mercer University (A.B., 1940;, J.D., 1948); Duke
University (LL.M., 1952). Member, State Bar of Georgia.

1. O.C.G.A. §§ 44-5-190 to -195 (Michie Supp. 1984).
2. Id. § 44-5-191(a).
3. Id. § 44-5-194(a).
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faced with the problem of what to do with the personal property of a
deceased patient. The potential for liability for misdelivery of such prop-
erty must be balanced against the trouble and expense of holding the
property until the estate is administered-if, indeed, it ever is. This prob-
lem should be less troublesome as a result of a new statute that autho-
rizes the facility to distribute the property without the necessity of any
form of administration in the following order of priority: to the person
designated in writing by the deceased patient, to certain family members,
or to the person assuming the obligation of burial."

The ultimate issue of ownership of property so transferred is not ad-
dressed and is not affected by the statute. It simply operates as a com-
plete acquittance and discharge of the facility from liability for any prop-
erty disposed of as authorized by the section."

C. Hearings in Probate Court

Prior to 1984, any application to the judge of a probate court was rou-
tinely expected to result in a hearing. In many instances the hearing
would be little more than a formality. A new section has been added
which should expedite the handling of many of the routine matters of
guardianship and administration.7 It lists twenty-five such matters and
provides that in any of them with respect to which no citation is required
to be published, the probate court, in lieu of specifying a hearing date,
may specify a date by which the person notified must file a response in
order for a hearing to be held., If no response is filed, the petition may be
granted without a hearing. If a response is filed, then of course the matter
is set down for a hearing.9

D. Probate in Common Form

While probate in common form could always be taken at any time,
prior law was that an order admitting the will to record could be granted
only at a regular term.1" A 1984 amendment to the cited section allows
both probate and admission of the will to record at any time when au-
thorized or not prohibited by law.11

Another 1984 act reduced from seven years to four years the period

4. Id. § 31-7-13(a), (b).
5. Id. § 31-7-13(c).
6. Id. § 15-9-86 (Michie 1982).
7. Id. § 15-9-86.1 (Michie Supp. 1984).
8. Id.
9. Id. § 15-9-86.1(d).

10. Id. § 53-3-11 (Michie 1982).
11. Id. § 53-3-11 (Michie Supp. 1984).
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after which a will admitted to probate in common form shall become con-
clusive upon all interested parties.1" The exception in favor of minor heirs
was retained.'"

E. Private Sales

The prior law governing private sales by executors or administrators
contemplated a petition for such a sale by the personal representative
and the probate court's consideration of only that petition and its sup-
porting evidence." A 1984 amendment to the cited section gives the pro-
bate judge the authority to find that a transaction proposed by a party
other than the petitioner is fairer than that proposed by the petitioner
and to permit the sale proposed by the other party.' The 1984 session
law makes a similar change in the statute governing such sales by a
guardian.'s

F. Guardian and Ward

While a guardianship created and existing solely because of the minor-
ity of the ward expires by operation of law when the ward reaches major-
ity,' 7 there remains the problem of settlement of the accounts of the
guardian. That problem is dealt with in a proceeding initiated by the
guardian's application for letters of dismission. The prior law specified
the procedure to be followed without regard to the size of the ward's es-
tate.'8 A 1984 amendment simplifies this procedure if the estate does not
exceed $2,500." In such a situation, letters of dismission may be granted
upon the filing by the guardian of his verified application setting forth
the full discharge of his duties and upon his making of a satisfactory final
accounting. The requirement of publication is no longer applicable to this
situation.2s

G. Publication Requirements

A 1984 amendment to the session laws reduces the publication require-
ments incident to several types of proceedings in probate court to a single

12. Id. § 53-3-12(b) (Michie Supp. 1984).
13. Id.
14. Id. § 53-8-34 (Michie 1982).
15. 1984 Ga. Laws 974 (codified at O.C.G.A. § 53-8-34(c) (Michie Supp. 1984)).
16. O.C.G.A. § 29-2-4(g) (Michie Supp. 1984).
17. Id. § 29-2-84(b)(1), (2).
18. Id. § 29-2-84 (Michie 1982).
19. Id. § 29-2-84(b) (Michie Supp. 1984).
20. Id.
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publication rather than publication once a week for four weeks."1 These
proceedings are: a guardian's application for letters of dismission," an
administrator's or an executor's petition for a discharge,23 and a citation
giving creditors notice of a petition for an order to dispense with
administration."

The same act provides for a waiver of publication in the following
instances:

(a) Application for letters of administration if there is filed with the
application an agreement signed by all of the heirs approving the grant of
such letters;"

(b) Application for letters of administration with the will annexed if
the administrator is named by the beneficiaries under the will who are
capable of expressing a choice and there is no applicant given priority
under section 53-6-24(1)-(10) of the Official Code of Georgia Annotated;
and,

(c) Application for letters of administration de bonis non if there is
filed with the application an agreement signed by all persons interested in
the estate approving the grant of such letters.27

H. Class Gifts-Closing the Class

A 1979 decision, Clark v. Citizens & Southern National Bank," is in-
structive background for consideration of the latest class gift legislation
in Georgia. In Clark, the will left property in trust for the testator's
daughter for life and directed that at her death "the then trust estate [be
divided] into as many parts as I have grandchildren in life with a part
also for the children of any deceased grandchild or grandchildren."" The
life beneficiary later joined with her only two children, both of whom
were adult and sui juris, in a request for termination of the trust which,
in turn, would close the class of remaindermen.30 They offered uncontro-
verted medical evidence that the fifty-nine-year-old life beneficiary was
no longer capable of having children. The court concluded that, apart
from the provision for possible substitute takers, if a child predeceased

21. 1984 Ga. Laws 937 (codified at O.C.G.A. §§ 29-2-84(a), 53-7-140, 53-10-2(a) (Michie
Supp. 1984)).

22. O.C.G.A. § 29-2-84 (Michie 1982 & Supp. 1984).
23. Id. 1 53-7-140.
24. Id. § 53-10-2(a).
25. Id. § 53-6-27(b) (Michie Supp. 1984).
26. Id. § 53-6-29 (Michie 1982 & Supp. 1984).
27. Id. § 53-6-31.
28. 243 Ga. 703, 257 S.E.2d 244 (1979).
29. Id. at 704, 257 S.E.2d at 245.
30. Id.
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the life tenant, leaving children, there were two reasons for not terminat-
ing the trust and thus, closing the class: First, there is a conclusive pre-
sumption that the life beneficiary is capable of having other children,
and, second, the life beneficiary might subsequently adopt a child who
could become a class member."'

The General Assembly in its 1984 session, no doubt with the Clark sit-
uation in mind, enacted a new statute, section 44-6-90 of the Official Code
of Georgia Annotated.32 This statute gave the superior court the power to
close such a class upon the life beneficiary's posting a bond to protect the
interest of any potential class members who may be born or adopted
thereafter.83

I. Self-proved Wills

The time span between execution and probate of a will, coupled with
the possible death or nonaccessibility of witnesses during or at the end of
this time span, has frequently created problems of proof when the will is
finally offered for probate. To eliminate or, at least, to minimize the seri-
ousness of these problems, many states have passed legislation authoriz-
ing the self-proving of wills and codicils. In 1984, Georgia joined this
group of states.3' The Georgia statute provides that a will or codicil may
be made self-proved by the affidavit of the testator and the witnesses
stating facts that show due execution, by the certificate of an officer au-
thorized to take acknowledgements to deeds of conveyance and to admin-
ister oaths, and by the annexation of the affidavit and certificate to the
will or codicil being made self-proved.,s Such a self-proved testamentary
instrument is admissible to probate without the testimony of any sub-
scribing witness, but, prior to probate, it is subject to being amended,
revoked, or contested just as is any other testamentary instrument3s

31. Id. at 706, 257 S.E.2d at 246.

32. O.C.G.A. § 44-6-90 (Michie Supp. 1984).

33. O.C.G.A. § 44-6-90(b) (Michie Supp. 1984). The new statute refers to a "contingent
remainder interest of a class subject to open." Id. § 44-6-90(a)(2) (emphasis added). Un-
doubtedly, it is intended to apply to a situation like that in Clark in which, at least argua-
bly, the remainder was vested subject to open and subject to defeasance rather than contin-
gent. Indeed, there would seem to be no occasion for closing a class to which a technically
contingent interest had been given until that contingency had been met, at least in regard to
some member of the class. Otherwise, there would be no member of the class capable of
taking.

34. Id. § 53-2-5.

35. Id. § 53-2-5(b).
36. Id. § 53-2-5(d).
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J. Law and Medicine

On the basis of a legislative finding that "modern medical technology
has made possible the artificial prolongation of human life," the 1984 ses-
sion of the General Assembly enacted a statute authorizing a competent
adult to execute a 'living will' directing the withholding or withdrawing of
life-sustaining procedures from the declarant in the event of terminal ill-
ness.8 7 The statute includes the 'Living Will' form that must be used. The
statute further provides that a duly executed living will can be revoked at
any time without regard to the mental state or competency of the declar-
ant" and shall be effective for only seven years in any event.3 '

Since the heart pacemaker has proven to be such a successful life-sus-
taining device, it should not be allowed to 'die' with the one whose life it
has been sustaining. It is medically feasible to remove and reuse this de-
vice, but the removal and reuse of the devices have raised legal questions.
Two recent statutes attempt to resolve these questions.40 The first one
specifically authorizes defined medical personnel and facilities to receive
and to reuse heart pacemakers.' The other statute authorizes the user of
a heart pacemaker to dispose of it at his death by contract or by will.' If
the disposition is by will, it is effective without probate, and if the user
does not provide for the disposition of the pacemaker it may be sold and
the proceeds added to the estate.'"

II. REcENT DEcIsIoNs--W..Ls AND ADMINISTRATION

A. Year's Support

The short opinion in Adkins v. Adkins" illustrates both the procedural
steps involved in year's support proceedings and the importance of evi-
dentiary questions raised in them. In Adkins, the minor daughter of the

37. 1984 Ga. Laws 1477 (codified at O.C.G.A. tit, 31, ch. 32 (Michie Supp. 1984)). For a
complete discussion of 'living wills,' see Adams, Living Wills, 36 M=CR L. REv. 45 (1984).

38. O.C.G.A. § 31-32-5 (Michie Supp. 1984).
39. Id. § 31-32-6. This document is obviously misnamed. It is not a 'will' at all. Indeed,

the last section of the statute states that it is wholly independent of, and shall in no way
affect, the provisions of Title 53 (Wills, Trusts, and Administration of Estates). Id. § 31-32-
12.

40. Id. §§ 31-1-6, 53-14.
41. Id. § 31-1-6.
42. 1984 Ga. Laws 1036 (codified at O.C.G.A. §§ 53-1-4, 44-5-142 (Michie Supp. 1984)).

This session law amended section 44-5-142 to include the term "heart pacemaker" under the
definition of "part."

43. O.C.G.A. § 53-1-4(d) (Michie Supp. 1984).
44. 168 Ga. App. 151, 308 S.E.2d 432 (1983).
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decedent by a prior marriage filed a caveat to the spouse's application for
year's support. After the appraiser's return awarded the entire estate to
the spouse, the probate court modified it in order to award the two of
them equally."5 On appeal to the superior court, summary judgment was
entered setting the estate apart to the spouse alone.",

The only issue on appeal was whether the evidence in the record cre-
ated a factual dispute rendering a summary judgment erroneous. The
only evidence offered in response to the spouse's prima facie case con-
sisted of two affidavits containing opinions that the decedent was incom-
petent at the time of his marriage to the spouse. ' The court of appeals
affirmed the award of the entire estate to the spouse and approved the
summary judgment of the superior court because the opinion affidavits,
which set out no factual basis for the opinions, were mere conclusions and
hence inadmissible.'4 The prima facie case made out by the return of the
appraisers thus demanded a summary judgment. 9

In Kirksey v. Teachers' Retirement System of Georgia," an attempt
was made to use a combination of the statute of wills and the year's sup-
port statute to frustrate a perfectly valid third-party beneficiary contract.
In Kirksey, a teacher had designated his father as the beneficiary of sur-
vivor's benefits in a document executed under Georgia's Teachers' Retire-
ment System.'1 He subsequently married, and at his death his widow and
minor children filed for year's support. The appraisers set apart to them
the father's rights under the retirement system. The system refused to
comply, and a writ of mandamus was filed to compel compliance. Plain-
tiffs contended, first, that since the document provided for payment at
death, it was in reality a will and thus was revoked by the subsequent
birth of issue to the teacher; second, that if this first argument failed,
then the contract rights were part of his estate and thus would be a
proper subject matter for an award of year's support."

The supreme court affirmed the lower court's grant of summary judg-
ment to the retirement system.6" The contract was a third-party benefi-
ciary contract, creating contract rights only." The fact that the retire-
ment system's performance would commence at the teacher's death did
not make the contract a will nor could the contract rights be a proper

45. Id. at 151, 308 S.E.2d at 433.
46. Id.
47. Id.
48. Id. at 152, 308 S.E.2d at 433.
49. Id.
50. 250 Ga. 884, 302 S.E.2d 101 (1983).
51. Id. at 884, 302 S.E.2d at 102.
52. Id. at 885, 302 S.E.2d at 102.
53. Id. at 886, 302 S.E.2d at 103.
54. ld. at 885, 302 S.E.2d at 103.
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subject of a year's support award." At the teacher's death those rights
were not assets of his estate; they belonged exclusively to the contract
beneficiary."

B. Legitimacy and Wrongful Death Actions

In 1949, the supreme court held, in Brinkley v. Dixie Construction
Co.', 7 that the Wrongful Death Act" excluded an illegitimate child from
maintaining a cause of action for the wrongful death of its father. Since
1949, however, the United States Supreme Court has held that a state
may not discriminate purely on the basis of "immutable human attrib-
utes" and that illegitimacy is one such attribute." In Edenfield v. Jack-
son," the supreme court was confronted with the choice of declaring un-
constitutional the Georgia statute as it had been construed in Brinkley
and subsequent cases, because as so construed it could be argued that
neither legitimate nor illegitimate children could recover for the wrongful
death of their father, or of overruling the Brinkley line of cases. Since the
statute refers only to "child or children" and does not on its face mention
legitimacy or illegitimacy, the court wisely chose the latter, leaving the
statute in force, but differently construed."

C. Contract to Will

One seeking specific performance of an alleged contract to will may
pursue his claim in superior court concurrently with a caveat to probate
of a will allegedly violating that contract." A will, though executed pursu-
ant to a valid contract to will, remains a will and thus is subject to revo-
cation by a subsequent will even though the act of revocation may be
itself a breach of the contract.63 These principles logically follow from the
very nature of the respective jurisdictions of the probate and superior
courts. The only issue in the probate proceedings is devisavit vel non, and
on an appeal to the superior court from the probate court's granting or
refusing probate, the superior court can deal only with issues that were

55. Id. at 886, 302 S.E.2d at 103.
56. Id.
57. 205 Ga. 415, 54 S.E.2d 267 (1949).
58. O.C.G.A. § 51-4-2 (Michie 1982).
59. See Parham v. Hughes, 441 U.S. 347 (1979); New Jersey Welfare Rights Org. v. Ca-

hill, 411 U.S. 619 (1973).
60. 251 Ga. 491, 306 S.E.2d 911 (1983).
61. Id. at 495, 306 S.E.2d at 914-15.
62. D. RjwnAtuN, Wn.LS AND ADMIMSTRATION IN GzORGIA § 15, at 33-34 (4th ed. 1979)

(citing Liberty Nat'l Bank & Trust Co. v. Diamond, 227 Ga. 200, 179 S.E.2d 761 (1971)); see
also Jones v. Jones, 231 Ga. 145, 200 S.E.2d 725 (1973).

63. Jones v. Jones, 231 Ga. 145, 200 S.E.2d 725 (1973).
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raised or could have been raised in the probate court." Applying these
principles to the facts of Lewis v. Tanner," the supreme court held inap-
plicable and erroneous a charge that the doctrine of res judicata made the
probate court's judgment admitting the will to probate in solemn form
conclusive upon the superior court in a subsequent action for specific per-
formance of an oral contract to will. The latter action was in equity and
the probate court has no equity jurisdiction."

D. Probate of Wills

Venue. In Guyett v. Guyett,67 a case of first impression in Georgia, the
court of appeals held that if a probate court of one county has assumed
jurisdiction of a case looking toward administration of an estate, the pro-
bate court of another county cannot entertain an application for adminis-
tration of that same estate while the first court retains jurisdiction." The
court in Taylor v. Mosley" took this reasoning one step further, and held
that the losing party in that other county cannot, in effect, relitigate that
matter by seeking a declaratory judgment in the superior court of the
county whose probate court had first assumed jurisdiction.7 0 The issues
raised in the declaratory judgment action went only to the question of
venue and the issuance and revocation of letters of administration. 71

These issues, therefore, did not justify the invoking of the code provision
allowing a declaratory judgment action "to determine any question aris-
ing in the administration of the estate or trust, including questions of
construction of wills and other writings."" The principal purpose of that
provision has been held to be to enable a guardian, administrator, or
other fiduciary to seek advice during the administration of an estate or
during the existence of some fiduciary relationship. 3

Simultaneous Death. If the sole taker named in a will predeceases
the testator and leaves no lineal descendants, there is a lapse and the
entire estate passes by intestacy to the heirs of the testator. 4 If, however,

64. Thomas v. Roughton, 227 Ga. 127, 129, 179 S.E.2d 62, 64 (1971). See D. Rzsnru~,
supra note 62, § 117.

65. 252 Ga. 252, 252, 312 S.E.2d 798, 799 (1984).
66. GA. CONST. art. VI, § 4, para. 1.
67. 160 Ga. App. 622, 287 S.E.2d 632 (1981).
68. Id. at 624, 287 S.E.2d at 634.
69. 252 Ga. 325, 314 S.E.2d 184 (1984).
70. Id. at 327, 314 S.E.2d at 186.
71. Id.
72. O.C.G.A. § 9-44(a)(3) (Michie 1982).
73. See Tucker v. American Surety Co., 206 Ga. 533, 537-38, 57 S.E.2d 662, 665 (1950)

(construing GA. CoDE ANN. § 110-1107 to -1108 (Harrison 1977); O.C.G.A. § 9-4-4(a)(3)
(Michie 1982)).

74. Lawson v. Hurt, 217 Ga. 827, 830, 125 S.E.2d 480, 482 (1962).
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the testator and the sole legatee are both murdered under circumstances
making it difficult, if not impossible, to determine who died first, then a
factual issue exists on which there is no direct proof. These facts were
present in Fiumefreddo v. Scudder." The testator's relatives contended
that the facts showed either that the sole legatee predeceased the testa-
tor, resulting in lapse and intestacy, or that the sequence of deaths could
not be determined, resulting in application of the Uniform Simultaneous
Death Act,7" under which the legatee is presumed to have predeceased
the testator, similarly resulting in lapse and intestacy. The superior court
ruled that the evidence was insufficient as a matter of law to raise a mate-
rial issue of fact; consequently, it ordered summary judgment after apply-
ing the Uniform Simultaneous Death Act and ruling that there was a
lapse and an intestacy." The supreme court held that the record con-
tained evidence raising a substantial issue of fact concerning who sur-
vived; hence, it was error to grant summary judgment to either side.70

Testamentary Capacity. A fundamental tenet of civil procedure is
that if there is a genuine conflict in the admissible evidence, it is errone-
ous to grant a motion for summary judgment.79 Nevertheless, it is often
difficult to say whether certain evidence is sufficient to create a genuine
conflict. In Baldwin v. First Tennessee Bank,80 the evidence in dispute
concerned an affidavit of a neurologist who had never met nor treated the
testator. Based on the affiant's examination of the testator's medical
records, he thought it highly probable that the testator lacked the mental
capacity to execute a codicil to his will. The court held this evidence suffi-
cient to create a genuine conflict in the evidence and thus to make erro-
neous the superior court's grant of summary judgment in favor of the will
and the codicil.81

The testimony of an attesting witness concerning the sanity of a testa-
tor at the time of execution of a will is necessarily that witness' opinion,
so it is erroneous to sustain an objection to the witness' testimony in the
following form: "Yes, I think she was [of sound and disposing mem-
ory]." 2 The court in In re Estate of Harris"3 went a step further, how-
ever, and ruled harmless this exclusion of testimony in light of the fact
that the jury had already heard the witness' answer, as well as the posi-

75. 252 Ga. 279, 313 S.E.2d 683 (1984).
76. O.C.G.A. § 53-11-2 (Michie 1982).
77. 252 Ga. at 280, 313 S.E.2d at 684.
78. Id. at 286, 313 S.E.2d at 688.
79. O.C.G.A. § 9-11-56(c) (Michie 1982).
80. 251 Ga. 561, 307 S.E.2d 919 (1983).
81. Id. at 562, 307 S.E.2d 920-21.
82. In re Estate of Harris, 251 Ga. 535, 535, 307 S.E.2d 482, 482 (1983).
83. 251 Ga. 535, 307 S.E.2d 482 (1983).
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tive testimony of the other subscribing witness that the testatrix "was
decided and rational as to what she wanted done."''8 Just why the jury
disbelieved both the attesting witnesses' opinion about the sanity of the
testatrix is not apparent in Harris.

While Skelton v. Skelton" had in it issues of mistake, testamentary
capacity, and undue influence, its value lies in its clear explanation of the
burden of proof and the burden of going forward with the evidence in any
will contest. Initially, the burden is upon the propounder to make out a
prima facie case." This burden is successfully carried by a showing of the
factum of the will, that at the time of its execution the testator appar-
ently had the requisite capacity, and that in executing it he acted freely
and voluntarily. 7 The burden then shifts to the caveator, but his admit-
ting the propounder's prima facie case is simply his assumption of the
burden of going forward with the evidence to overcome the rebuttable
presumption of the validity of the will."

Undue Influence. Will contests often develop in the situation in
which a testator dies survived by a spouse and by children by a previous
spouse. If the dispositions in the will are weighted in favor of the one or
the other, a contest becomes a real possibility. Pendley v. Pendley" is an
example of this unfortunate situation. The will in that case named the
widow, the testator's fourth wife, as executrix and as sole beneficiary. The
children by previous wives alleged undue influence and coercion, but their
only evidence was of disparate episodes over a period of about fifteen
years that tended to show that this fourth wife of their father disliked
them and unduly influenced him to exclude them. 0 The grant of a judg-
ment notwithstanding the verdict in favor of the caveators was affirmed."
There was no conflict in the evidence because none of the episodes of-
fered in evidence by the caveators related to the execution of the will, and
most of them occurred at a time not within a reasonable period before or
after its execution." For undue influence to be a proper ground of caveat,
it must be shown to have operated at the time of execution of the will.3

Revocation of Probate. The Constitution of Georgia (1976) con-
ferred upon the Supreme Court of Georgia jurisdiction over "all cases

84. Id. at 535-6, 307 S.E.2d at 482.
85. 251 Ga. 631, 308 S.E.2d 838 (1983).
86. Id. at 632, 308 S.E.2d at 841.
87. Id.
88. Id.
89. 251 Ga. 30, 302 S.E.2d 554 (1983).
90. Id. at 30-31, 302 S.E.2d at 554-55.
91. Id. at 31, 302 S.E.2d at 555.
92. Id.
93. Id.
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which involve the validity of, or the construction of wills." The Consti-
tution of Georgia (1983), however, confers upon this court jurisdiction
over "all cases involving wills."' 5 Was this change in language an enlarge-
ment of the jurisdiction of the supreme court? This question was
presented to the supreme court by In re Estate of Gwendolyn H. Lott."
The court construed the 1983 Constitution as still limiting its jurisdiction
to cases in which a will's validity or meaning is in question." The only
issue in this case was whether a probate court had jurisdiction to set aside
probate of a will because of the later finding of a lost codicil. Since the
will's validity or meaning was not at issue, the appeal was transferred to
the court of appeals."8

E. The Personal Representative

An administrator stands in a fiduciary position. It is thus imperative
that he not be hampered by conflicts of interest, absent the consent of all
the interested parties." Thus, an attorney who petitioned for letters of
administration de bonis non was summarily held to be disqualified upon
a showing that he had previously represented certain alleged heirs in an
action against the very estates he was now seeking to represent.100 Evi-
dence offered by the attorney in his post-judgment motion to reconsider
showed that disciplinary action had been taken by the State Bar of Geor-
gia arising from his multi-faceted involvement with these estates and that
he had been exonerated. The court of appeals looked upon this evidence,
however, as only further confirmation of his multiple representations of
persons involved in these estates. 10 '

In Sears v. Citizens Exchange Bank,10' the doctrine of res judicata de-
feated the claim of a personal representative to a certificate of deposit
which the estate had lost by default to the surviving wife in an action in
which she claimed individual ownership of the certificate. The default
was the result of the admitted negligence of the attorney then represent-
ing the estate in failing to file an answer to the surviving wife's complaint
within the requisite sixty days.108 Further, the estate attorney failed to
take a timely appeal from denial of a motion to open the default. In the

94. GA. CoNST. art. VI, § 2, para. 4 (1976).
95. GA. CoNST. art. VI, § 6, para. 3(3).
96. 251 Ga. 461, 306 S.E.2d 920 (1983).
97. Id. at 461, 306 S.E.2d at 920.
98. Id.
99. Genins v. Boyd, 166 Ga. App. 843, 844, 305 S.E.2d 391, 392 (1983).

100. Id. at 843, 305 S.E.2d at 392.
101. Id. at 845, 305 S.E.2d at 393.
102. 166 Ga. App. 840, 305 S.E.2d 609 (1983).
103. Id. at 841, 305 S.E.2d at 610.
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interim, the estate attorney died and a new one was retained. The new
attorney then moved, before another judge in the same circuit, to reopen
the default. The grant of this motion was held by the court of appeals to
be erroneous. 10 Not only was the reopening barred by res judicata; it also
smacked of "judge shopping."105 The estate thus lost not because the per-
sonal representative of the estate was at fault, but because the negligence
of the estate attorney was imputed to the personal representative.'"

F. Debts of the Estate

Settlement agreements are being incorporated more and more fre-
quently into divorce decrees. In the last analysis, they are only contracts
and are, therefore, subject to the rules of construction applicable to con-
tracts. Recent cases, such as Anderson v. Anderson,10 7 suggest the need
for more careful drafting of these contracts. In Anderson, the husband
assumed the obligation of maintaining certain insurance on his life for the
benefit of his minor child, the obligation being described as "in the nature
of support."1" The husband died after the child had attained her major-
ity, and the latter asserted a claim against her father's estate for the value
of the proceeds of the policies (the beneficiary of which had by then been
changed to the father's second wife).'" In ruling in favor of the estate,
the supreme court construed the reference to support as being, in the
absence of any other expression of intention, a reference to the legal obli-
gation of support.1 Since that legal obligation ceased when the daughter
reached her majority, her rights under the settlement agreement termi-
nated at the same time.1

III. REcENT DECISIONs-TRusTs

A. Private Trusts

Court-ordered trusts are becoming more and more common as the
courts, particularly in divorce and child support proceedings, attempt to
mold their decrees to assure the carrying out of ordered property settle-
ments. The supreme court in Aycock v. Aycock'1 2 affirmed that the supe-

104. Id. at 843, 305 S.E.2d at 611.
105. Id. at 842, 305 S.E.2d at 611.
106. Id. at 842-43, 305 S.E.2d at 611.
107. 251 Ga. 508, 307 S.E.2d 483 (1983).
108. Id. at 508, 307 S.E.2d at 485.
109. Id. at 508, 307 S.E.2d at 484.
110. Id. at 510, 307 S.E.2d at 485.
111. Id.
112. 251 Ga. 104, 303 S.E.2d 456 (1983).
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rior court has full power to order creation of such trusts and to assure
compliance with its order by the exercise of its contempt powers. The
flexibility of the trust (here, for example, the subject matter was defen-
dant's undivided one-half interest in rental property) is likely to en-
courage the courts' increased use of this device in resolving property set-
tlements and child support issues incident to divorces.

The elements necessary to cause the recognition of one of the oldest
types of implied trusts, the purchase money resulting trust, were found to
be present in the facts of Fawcett v. Fawcett Contracting, Inc.'" These
facts showed that plaintiff purchased the property, that title was taken in
the name of defendant for the benefit of plaintiff, and that plaintiff sub-
sequently made the mortgage and insurance payments on the property, as
well as payments for repairs and improvements. '4 The evidence was thus
clearly sufficient to establish an implied trust.10

In Weiner v. Goldberg,1s the supreme court used a line of reasoning
analogous to that of the trust doctrine of tracing and, in doing so, illus-
trated how the usefulness of the constructive trust as a remedial device is
limited by the logic of that doctrine.117 The doctrine's logic is that if the
property originally subject to the fiduciary obligation cannot be traced
into presently existing and identified property, then no trust, constructive
or otherwise, can be imposed." The facts in Weiner disclosed that a hus-
band who was obligated under a divorce decree to continue in force cer-
tain term insurance on his life for the benefit of his children had caused
one such policy to terminate automatically upon his voluntary change of
jobs." He took out a new group life policy in connection with his new
job, but under it the proceeds went at his death to his second wife, his
widow, rather than to his children. Since the new group policy was not a
replacement for the one in effect at the time of the divorce settlement, a
circumstance that would have suggested a tracing, no constructive trust
could be impressed upon the proceeds of the new policy.120 The court

113. 252 Ga. 242, 312 S.E.2d 790 (1984).
114. Id. at 242-43, 312 S.E.2d at 791.
115. Id. at 243, 312 S.E.2d at 791.
116. 251 Ga. 470, 306 S.E.2d 660 (1983).
117. To avoid a charge of having misread the court, the writer must add that the court

did not mention the doctrine of tracing. It is suggested, however, that an analysis of the
facts of Weiner in the light of the logic of tracing would better explain why the majority in
this 4-3 decision found Reeves v. Reeves, 236 Ga. 209, 223 S.E.2d 112 (1976) and Curtis v.
Curtis, 243 Ga. 611, 255 S.E.2d 693 (1979), distinguishable, while the dissent found no es-
sential differences between Weiner and these two earlier cases. 251 Ga. at 471, 472, 306
S.E.2d at 661, 662.

118. A. ScowT, ABRIDGEMENT OF THE LAw oF TRuSTS §§ 507-552 (1960).
119. 251 Ga. at 470, 306 S.E.2d at 661.
120. Id. at 471, 306 S.E.2d at 662.
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held that any claim resulting from the husband's breach of the settlement
agreement must be pursued against his estate, not against the beneficiary
of the new policy."'

B. Charitable Trusts

Charities are afforded special treatment by the state because of the
benefit to society as a whole that results from the operation of the chari-
table enterprises. The most effective form of this special treatment has
been exemption from taxation. The taxing authority, in carrying out its
function, thus has the problem of balancing the public good afforded by
operation of a charitable enterprise against the loss of the tax revenues
that otherwise would be received. The decision of Johnson v. Southern
Greek Housing Corp.""' is not likely to make the solution of this problem
any easier. In that case, a college in the University System of Georgia
created a charitable, nonprofit corporation to deal with the problem of
providing housing and meeting rooms for the college's twenty-three fra-
ternities and sororities. 23 The corporation constructed, on land owned by
it, a number of dormitories and meeting rooms. They were all supervised
and regulated by rules and regulations of the college. Any profits result-
ing from the activities of the corporation went into the college's scholar-
ship funds. 1 4

The supreme court affirmed the trial court's holding that the property
of the corporation was exempt from ad valorem property taxation because
it constituted "buildings erected for and used as a college."1 The su-
preme court agreed with the trial court that the fraternity and sorority
houses were used for the operation of an educational institution within
the meaning of the cited section."' The fact that legal title to the prop-
erty was not in the college did not demand a contrary holding because it
is the actual use to which the property is put that determines its charita-
ble or noncharitable nature.1 17

The fact that three justices dissented" considerably weakens the value
of this case as precedent. In the dissenting opinion, Justice Weltner, after
cataloging the trend toward freer recognition of exemptions, strongly crit-
icized this particular "gift of tax freedom to privately-owned buildings
which are nothing more than social clubs for college students, whose func-

121. Id. at 471, 306 S.E.2d at 661.
122. 251 Ga. 544, 307 S.E.2d 491 (1983).
123. Id. at 545, 307 S.E.2d at 493.
124. Id. at 548, 307 S.E.2d at 495.
125. Id. at 547, 307 S.E.2d at 494.
126. O.C.G.A. § 48-5-41(a)(6) (Michie 1982 & Supp. 1984).
127. 251 Ga. at 547, 307 S.E.2d at 494.
128. Id. at 548, 307 S.E.2d at 495 (Marshall, Weltner & Smith, JJ., dissenting).
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tions and frolics are to be subsidized by the merchants and farmers and
freeholders of Bulloch County, Georgia." '129

IV. CONSTRUCTION PROBLEMS

A. Gaps in the Testamentary Scheme

. Ambiguities or omissions in a testamentary estate plan may be discov-
erable by the draftsman prior to the execution of the will, or they may be
created by changes in circumstances between the date of execution and
the death of the testator. The draftsman can be most effective in dealing
with the first type of these problems. All he can do about the second type
is to advise a periodic review of the will during the balance of the testa-
tor's life. Spence v. England"" presented the courts with both of these
types of ambiguities or omissions. First, while the will gave the executrix,
testatrix' niece, the right to live in a house for an indeterminate time, it
did not dispose of the personal effects in the house. 1 ' Second, while the
will made the executrix trustee of a trust of savings certificates for the
ultimate benefit of testatrix' grandchildren and gave the executrix the
right to use the interest from the certificates for her support and for up-
keep of the house, it did not expressly dispose of $15,000 of interest
which had accumulated on these certificates prior to testatrix' death and
which was, at her death, in a separate account of the obligor. Third, the
will did not contain a residuary clause.88

The court could not find in the clause permitting use of the house for
an indeterminate time an implied gift of the use or the ownership of the
personal effects in the house." It followed, in view of the fact that the
will contained no residuary clause, that the personal property passed by
intestacy.'" While the will gave the executrix the interest from the sav-
ings certificates during the period of the trust, it did not by implication
give her the $15,000 of undistributed interest which had accrued and had
been credited to a separate account prior to creation of the trust. Instead,
that undistributed interest became part of the corpus of the trust."'

129. Id. at 549, 307 S.E.2d at 495 (Weltner, J., dissenting).
130. 251 Ga. 851, 310 S.E.2d 229 (1984).

131. Id. at 851, 310 S.E.2d at 231.

132. Id. at 851, 310 S.E.2d at 230.

133. Id. at 852, 310 S.E.2d at 230-31.

134. Id. at 852, 310 S.E.2d at 231.
135. Id.
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B. Residuary Clause as an Exercise of a Power

The weight of authority in the United States is to the effect that a
general residuary clause in a donee's will is, in and of itself, insufficient
indication of the donee's intention to exercise a testamentary power of
appointment.13 6 If the donee's will, however, uses a blending clause, ex-
pressly purporting to dispose of owned and appointive property to the
same person, it is recognized as an express exercise of the power.187 Aven
v. Eastman188 concerned a marital deduction trust in which the surviving
wife was given a general testamentary power. At her death, her will left
the residue of her estate "and any property over which I may have the
power of disposition or appointment" to a person other than the takers in
default under the donor's will.18 ' The quoted language was held clearly
effective to exercise the power. It left no doubt that the donee intended to
blend owned and appointive assets and to leave both to her residuary
taker. 

14 0

136.
137.

1956).
138.
139.
140.

Aven v. Eastman, 252 Ga. 67, 68, 311 S.E.2d 469, 469-70 (1984).
See L. Sis & A. SmrrH, THE LAw oF FuTuJW ITmiwt § 973, at 424 (2d ed.

252 Ga. 67, 311 S.E.2d 469 (1984).
Id. at 67-68, 311 S.E.2d at 469.
Id. at 68, 311 S.E.2d at 470.
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