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This Article canvasses significant developments in trial practice and
procedure during the survey period. The most important legislative
change came with the adoption of a statute' that implements the provi-
sion in the 1983 Georgia Constitution2 allowing ancillary venue in third-
party actions. An important judicial addition occurred when the supreme
court promulgated Uniform Transfer Rules spelling out the procedures
for transferring cases between trial courts when it is determined that ju-
risdiction or venue lies elsewhere.8 These changes, along with selected
Georgia appellate court decisions that construed the Civil Practice Act,4

will be discussed starting with the new Uniform Transfer Rules.

I. UNIFORM TRANSFER RULES

The 1983 Georgia Constitution provides that "[a]ny court shall transfer
to the appropriate court in the state any civil case in which it determines
that jurisdiction or venue lies elsewhere." 5 To implement this provision,
which is a new feature for trial courts in Georgia, the supreme court
promulgated a set of Uniform Transfer Rules" to govern the transfer of
civil actions among the trial courts that comprise the unified judicial
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1. 1984 Ga. Laws 1149 (codified at O.C.G.A. § 9-10-34 (Michie Supp. 1984)).
2. GA. CONST. art. VI, § 2, para. 7.
3. Uniform Transfer Rules, 251 Ga. 893 (1984).
4. O.C.G.A. tit. 9, ch. 11 (Michie 1982 & Supp. 1984).
5. GA. CONST. art. VI, § 1, para. 8.
6. 251 Ga. 893 (1984).
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system."
In summary, the rules apply when the court in which a case is pending

is alleged to lack jurisdiction over the subject matter or venue or both.
The supreme court intended that when a party raises the lack of jurisdic-
tion or venue by motion or responsive pleading, or when the lack of sub-
ject matter jurisdiction is noticed by a court on its own initiative, the
result will be to transfer the case to the appropriate court, either within
or without the county, rather than to dismiss it.s

Several interesting aspects of the new transfer rules warrant comment.
First, although this is not stated explicitly, the supreme court seems to
have contemplated that the lack of subject matter jurisdiction or venue
that can precipitate a move to transfer the case will pertain to the plain-
tiff's original claim rather than to a defendant's counterclaim. Thus, the
constitutional provision and the accompanying transfer rules do not seem
to address at all the case of a defendant who seeks relief by a counter-
claim that exceeds the subject matter jurisdiction of the first court" or
venue in that county.10

Second, the rules spell out carefully the details for transferring cases
and, wisely, condition actual transfer on a court order to transfer follow-
ing a hearing and payment by the plaintiff of accrued court costs, plus a
fifty dollar transfer fee.1" The record in the case and this fifty dollar fee
will be forwarded by the clerk of the court ordering transfer to the clerk
of the court to which the case is to be transferred. This provision elimi-
nates the concern that a case could hang in limbo if the transfer was or-
dered but the court costs and transfer fee were not paid by providing for
the dismissal of the action without prejudice if the court costs are not
paid within twenty days after the mailing or delivery of the cost bill to
the plaintiff. 2

Third, the rules specify that, once transferred, the case will continue in
the transferee court as though originally commenced there. It is not nec-

7. See GA. CONST. art. VI, § 1, para. 2. The unified judicial system consists of five clas-
ses of trial courts: superior courts, state courts, magistrate courts, probate courts, and ju-
venile courts. See id. para. 6.

8. See 251 Ga. at 893 (rules T-2, T-3 & T-4).
9. As an example of such a situation and the prescribed remedy for resolving it, see

Norment v. Wofford, 246 Ga. 281, 271 S.E.2d 214 (1980).
10. See Pemberton v. Purifoy, 128 Ga. App. 892, 198 S.E.2d 356 (1973) (defendant could

assert counterclaim for injuries sustained in automobile collision against plaintiff who re-
sided in another county because by filing suit plaintiff submitted to the jurisdiction (venue)
of the court in defendant's home county; however, another nonresident whom defendant
claimed was a joint tortfeasor along with plaintiff could not be brought into the action by
counterclaim since venue concerning that additional party was improper).

11. See 251 Ga. at 894 (rules T-10 & T-11).
12. Id. (rule T-11).
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essary to serve the defendants a second time if they were already served
with process issued from the transferring court.1 8 The only exception to
this rule comes in those cases in which publication is required to be made
in a newspaper in the county with proper venue; in such cases publication
must be repeated."

Finally, the transfer rules apply not only to cases in which jurisdiction
or venue is lacking at the outset, but also to cases in which the dismissal
of a defendant from the action during or at the conclusion of trial causes
the loss of jurisdiction, that is, venue, as to the remaining defendants.1
The rules specify that in such cases the motion to transfer should be
made "immediately and orally" once the lack of jurisdiction appears."' In
the case of transfers sought before the conclusion of trial, the rules should
operate to permit the action to be transferred to the appropriate court for
the remaining defendants without the necessity of refiling following a
dismissal.

When the lack of jurisdiction comes about as the result of a jury ver-
dict, a slightly different problem is presented. Under the traditional rule,
a verdict in favor of the defendant on whose presence the court's jurisdic-
tion is predicated results in the retroactive destruction of jurisdiction so
that a judgment against a nonresident defendant should not be entered
even though the jury verdict determined this defendant to be liable."1

The supreme court, through the new transfer rule, apparently intends
that in this situation, when the lack of jurisdiction is raised by motion to
transfer, the court should enter a final judgment for the resident defen-
dant and transfer the action against the nonresident defendant to the ap-
propriate county.18 Transfer of the action after a verdict, however, should
not, by itself, allow a judgment to be entered against the defendant in the
transferee court. Instead, a new trial would seem necessary in the trans-
feree court if the constitutional provisions regulating venue are to be ob-
served strictly.

II. PERSONAL JURISDICTION AND SERVICE OF PROCESS

The case of Lee v. Pace's represented the first appellate court consider-
ation of the 1983 amendment to the long arm statute that added a 'do-

13. Id. at 895 (rule T-13).
14. Id.
15. Id. at 893 (rule T-6). For prior decisions in accord with this rule, see Warren v.

Rushing, 144 Ga. 612, 87 S.E. 775 (1916); Evans v. Montgomery Elevator Co., 159 Ga. App.
834, 285 S.E.2d 263 (1981).

16. 251 Ga. at 893 (rule T-6).
17. See Henry v. Mann, 134 Ga. App. 522, 215 S.E.2d 286 (1975).
18. 251 Ga. at 893 (rule T-6).
19. 252 Ga. 546, 315 S.E.2d 417 (1984).
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mestic relations' section designed to empower courts in Georgia to exer-
cise personal jurisdiction over former residents for money claims for
family obligations in connection with divorce, alimony, or child support
actions. 20 The new statute received a sympathetic construction, although
the more difficult questions of its constitutionality and meaning were not
addressed by the court because they were not raised.2 1 The supreme court
-in Lee ruled that an ex-wife, divorced in Georgia in 1979, could use the
new long arm provision to obtain personal jurisdiction over her ex-hus-
band (now a resident of Illinois) in her action brought in 1983 for child
support and medical expenses in connection with a change of custody.1'
Jurisdiction to change custody of the child was established by the pres-
ence of the child in the state .2 The court found that the language in the
statute allowing personal jurisdiction over nonresidents "with respect to
an independent action for support of dependents"'4 clearly included ac-
tions to modify child support.2"

A second aspect of Lee is also noteworthy. The supreme court upheld
service by publication, with a copy mailed to defendant, under the long
arm statute. 6 This is surprising because it has been held repeatedly that
service by publication cannot be employed against nonresidents in an in
personam action.' 7 Yet, with scant explanation or justification, the court
concluded that the provision in the long arm statute's which provides

20. O.C.G.A, § 9-10-91(5) (Michie Supp. 1984) provides for personal jurisdiction over
nonresidents who:

(5) With respect to proceedings for alimony, child support, or division of prop-
erty in connection with an action for divorce or with respect to an independent
action for support of dependents, maintains a matrimonial domicile in this state
at the time of the commencement of this action or, if the defendant resided in this
state preceding the commencement of the action, whether cohabiting during that
time or not.

Id.
21. 252 Ga. at 546 n.1, 315 S.E.2d at 418 n.1. For a discussion of the constitutional and

statutory drafting problems surrounding the 'domestic relations' amendment to the long
arm statute, see Note, The Georgia Domestic Relations Long-Arm Statute: An Appraisal,
18 GA. L. REv. 691 (1984).

22. 252 Ga. at 546-47, 315 S.E.2d at 418.
23. O.C.G.A. § 19-9-43 (Michie 1982).
24. 252 Ga. at 546, 315 S.E.2d at 418 (quoting O.C.G.A. § 9-10-91(5) (Michie Supp.

1984)).
25. 252 Ga. at 547, 315 S.E.2d at 418.
26. Id. at 547, 315 S.E.2d at 419.
27. See Barnes v. Continental Ins. Co., 231 Ga. 246, 201 S.E.2d 150 (1973) (no service by

publication in an in personam action seeking damages for tort); Axtell v. Axtell, 181 Ga. 24,
181 S.E. 295 (1935) (publication allowed in action for divorce but not for alimony).

28. The relevant section of O.C.G.A. § 9-10-94 (Michie 1982) reads:
A person subject to the jurisdiction of the courts of the state under Code Sec-

tion 9-10-91, or his executor or administrator, may be served with a summons
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that a person subject to personal jurisdiction under its terms "may be
served with a summons outside the state in the same manner as service is
made within the state by any person authorized to make service by the
laws of the state . . . in which service is made" somehow permits service
by publication to be used in such cases. Although the kind of jurisdic-
tional problems associated with service by publication in earlier cases
would seem to be eliminated by the long arm statute itself, it still seems
that personal service on the defendant in Illinois was required rather than
service by publication.2

In Abba Gana v. Abba Gana,s0 the supreme court sought to circum-
scribe carefully the use of service by publication. The parties in the case
were Nigerian citizens who came to the United States when the husband
began a military training mission at Fort Benning.s1 In her petition for
divorce filed several years later, the wife alleged that she and her husband
had been separated for several months, that he was temporarily outside
the country, and that she did not know when or if he would return to the
marital residence in Columbus, Georgia. Based on this allegation, plus
testimony by the wife that she could not further pinpoint her spouse's
current whereabouts, the trial court directed that the husband be served
by publication, by leaving a copy of the summons and complaint at the
marital abode in Columbus, and by mailing another copy to an address in
Nigeria. 2 Publication, however, was the only one of the three court-or-
dered methods of service that plaintiff carried out."s

When the husband failed to answer, the court granted the wife a di-
vorce, custody of the children, and certain marital assets valued in excess
of $250,000. The trial court refused to set aside the judgment in response
to a motion filed later by the husband, particularly in light of the wife's
testimony that her husband had been in telephone contact with her sub-
sequent to her filing the petition for divorce and that she had informed

outside the state in the same manner as service is made within the state by any
person authorized to make service by the laws of the state, territory, possession, or
country in which service is made or by any duly qualified attorney, solicitor, bar-
rister, or the equivalent in such jurisdiction.

Id.
29. Compare Melton v. Johnson, 242 Ga. 400, 404, 249 S.E.2d 82, 85 (1978) ("Service by

publication and by mail does not provide due process when personal service could have been
made." Id.). In two recent cases the court of appeals held service by publication invalid as a
means of serving nonresidents under the long arm statute absent a showing that personal
service was impossible. See Gaddis v. Dyer Lumber Co., 168 Ga. App. 334, 308 S.E.2d 852
(1983); Girard v. Weiss, 160 Ga. App. 295, 287 S.E.2d 301 (1981).

30. 251 Ga. 340, 304 S.E.2d 909 (1983).
31. Id. at 340, 304 S.E.2d at 910.
32. Id. at 341, 304 S.E.2d at 910-11.
33. Id. at 341, 304 S.E.2d at 911.
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him of her pending lawsuit but he had refused to reveal his location."
The supreme court treated the validity of service by publication as a

means of giving notice to a defendant of a pending action as an issue
entirely independent of whether the action should be classified as in rem
or in personam.5s The court thereby affirmed once again that a less sure
form of notice-giving cannot be justified by characterizing the action as
one in rem.3 6

Describing notice by publication as "a notoriously unreliable means of
actually informing interested parties about pending suits,' 3 7 the court in-
sisted that the plaintiff's reasonable diligence in attempting to ascertain
the defendant's address is the constitutional prerequisite for its use when
the defendant's address is unknown. In this case, there were obviously
good channels of information reasonably available to the wife to locate
her husband, such as the United States military or immigration authori-
ties, the Nigerian embassy, banks and brokers with whom he maintained
accounts, and relatives in Nigeria. Not only did the wife fail to explore
these obvious sources of information concerning her husband's wherea-
bouts or to use any other sources of background information leading to
his location which the court presumed any spouse of ten years would
know, but she did nothing affirmatively to seek out her missing husband.
Because the record disclosed that plaintiff had "reasonably available
channels of possible information 3 8 to locate defendant that she did not
seriously pursue, the court concluded that service by publication was not
authorized .

3

The court rejected plaintiff's argument that defendant's failure to dis-
close his whereabouts during their telephone conversation should cut off
any due process objections he might have to the use of service by publica-
tion.4 0 Unlike Melton v. Johnson,'1 in which the court approved employ-
ing publication to serve a resident defendant who remained concealed to
avoid service, the court in Abba Gana noted that service by publication
had been requested and approved before the telephone contact with de-

34. Id.
35. Id. at 342-43, 304 S.E.2d at 912.
36. See Allan v. Allan, 236 Ga. 199, 205, 223 S.E.2d 445, 450 (1976). But see Housing

Authority v. Hudson, 250 Ga. 109, 296 S.E.2d 558 (1982); Housing Authority v. Sterlin, 250
Ga. 95, 296 S.E.2d 564 (1982). The authors criticized the opinions in Hudson and Sterlin for
reintroducing a distinction between the form of notice permitted in in personam actions and
in rem or quasi in rem actions in last year's survey article. Ellington & Gary, Trial Practice
and Procedure: Annual Survey of Georgia Law, 35 MERCER L. REV. 315, 322-24 (1983).

37. 251 Ga. at 343, 304 S.E.2d at 912.
38. Id. at 344, 304 S.E.2d at 913.
39. Id.
40. Id. at 345, 304 S.E.2d at 914.
41. 242 Ga. 400, 249 S.E.2d 82 (1978).
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fendant.42 In Melton, plaintiff first had exercised due diligence in at-
tempting to locate and personally serve defendant prior to obtaining
court approval for constructive service by publication,' and this reasona-
ble diligence made the constitutional difference."4

The court of appeals considered two cases in which a form of substi-
tuted service had been attempted on the defendant. In Wolfe v. Rhodes,4 6

the court upheld the validity of service left at defendant's former home
with her husband with whom she "lived, off-and-on.' 4 6 Defendant's testi-
mony showed that she had left Georgia to live permanently in Ohio by
the time service was left at her former residence in Augusta. Although
Mrs. Wolfe was living in Ohio, the court noted that she was not separated
permanently from her husband when process was left with him for her at
their home since they had resumed living together in Ohio for several
months before divorcing after the Augusta house was rented. 7 Lest it
seem that the court based its decision on unduly legalistic grounds (that
the wife still had title to the house and was not divorced from her spouse
when service was left at their former dwelling house), the court also em-
phasized that defendant had received mail addressed to her at the resi-
dence in Augusta during this period.' s Although actual receipt of service
will not cure defective service, the defendant's receipt of actual notice
does matter in close cases.49 Even though this case surely approached the
limits for service left at a defendant's dwelling house, it did not transgress
those limits. The "continuing familial relationship"'' between husband
and wife during this period made this substituted method of service rea-
sonable in fact.

In the other case, Northwestern National Insurance Co. v. Kennesaw
Transportation, Inc.," the court considered the issue of when an em-
ployee of a corporation could be treated as its 'agent' on whom service
could be made. The registered agent of defendant was one Kyle Leo-
nard. 61 When the process server did not find Mr. Leonard at the com-
pany's office, service was left with one Dorothy Jackson, who turned out
to be an employee in the mail department. Although it was undisputed
that Ms. Jackson had not been designated formally to accept process, she

42. 251 Ga. at 345-46, 304 S.E.2d at 914.
43. 242 Ga. at 401, 249 S.E.2d at 83.
44. Id. at 404, 249 S.E.2d at 85.
45. 166 Ga. App. 845, 305 S.E.2d 606 (1983).
46. Id. at 845, 305 S.E.2d at 607.
47. Id. at 845, 305 S.E.2d at 608.
48. Id. at 846, 305 S.E.2d at 607.
49. See Trammel v. National Bank, 159 Ga. App. 850, 285 S.E.2d 590 (1981).
50. 166 Ga. App. at 847, 305 S.E.2d at 608.
51. 168 Ga. App. 701, 309 S.E.2d 917 (1983).
52. Id. at 701, 309 S.E.2d at 918.
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informed the process server that she would accept service and appeared
to be the person in charge of the office. It is well settled that not every
employee of a corporation is its agent for service." By leading the process
server to believe that she was in charge of the office and was authorized to
accept service for the corporate defendant when Mr. Leonard was not
available, Ms. Jackson seemed to have the requisite authority. Therefore,
service left with her bound the company.64 While this conclusion seems
defensible on the facts of this particular case, the principle that an em-
ployee can, by his or her own representations, create his or her authority
to accept service should not be extended very far.

III. FILING

The case of Forsyth v. Hale" concerned a lawyer's dread
nightmare: finding the clerk's office in the courthouse closed upon arriv-
ing to file on the last day to commence the action before the expiration of
the statute of limitations. On Friday, the final day for filing, a person
employed by plaintiff's attorney in Atlanta set out to deliver the com-
plaint to the clerk's office of the Lee County Superior Court." En route,
the person telephoned ahead to the clerk's office and learned that the
office would be closed by the time he reached Leesburg, the county seat.
The deputy clerk instructed the caller that the complaint should be left
for her in the sheriff's office and that it would be accepted for filing as of
Friday. The representative of the attorney proceeded to Leesburg, arrived
about 6:00 p.m., and delivered the complaint to the sheriff's office. The
next Monday, the deputy clerk picked up the complaint from the sheriff's
office according to plan, but through an error stamped it as filed on that
day, Monday, instead of the previous Friday.

When defendant raised the defense of the statute of limitations, plain-
tiff moved for an order directing the clerk of the court to correct the
"clerical error."5' The trial court denied the motion to correct the filing
date and granted defendant's motion to dismiss. The court found that
there was no specific statutory or case authority authorizing the proce-
dure agreed to by the deputy clerk and the attorney's agent and there-
fore, the clerk acted correctly in marking the papers filed as of Monday."

53. See Citizens Bank v. Alexander-Smith Academy, Inc., 226 Ga. 871, 178 S.E.2d 178
(1970) (typist-receptionist who was not in charge of office was not corporate agent on whom
service could be perfected).

54. 168 Ga. App. at 703, 309 S.E.2d at 919.
55. 166 Ga. App. 340, 304 S.E.2d 81 (1983).
56. Id. at 340, 304 S.E.2d at 82.
57. Id.
58. Id.
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The court of appeals reversed, although it agreed that there was no ex-
plicit legal authority for the procedure adopted.5 '

The Georgia Civil Practice Act (CPA) Section 5(e)60 provides that
"[t]he filing of pleadings and other papers with the court . . . shall be
made by filing them with the clerk of the court."' 1 Although the represen-
tative of the attorney did not follow "the better practice" 62 of leaving the
papers with the clerk at home after the clerk's office closed or requesting
the clerk to return and open the office that evening,63 the court concluded
that a sufficient filing occurred when the procedure suggested by the dep-
uty clerk of leaving the papers in the sheriff's office was accomplished. 4

It was the deputy clerk who suggested the plan, and it was she who mani-
fested the intent that delivery to the deputy sheriff should constitute de-
livery to her as of that day.05 Thus, the attorney's agent was entitled in
good faith to rely on the official's representations of what steps would
constitute a timely filing."

IV. VENUE

The most significant change in trial practice this past year was the
adoption of a statute 7 implementing the provision in the 1983 Georgia
Constitution" that makes venue ancillary in third-party actions. This leg-
islatively overrules the well-known rule announced in Register v. Stone's
Independent Oil Distributors, Inc.9 that venue must be established inde-
pendently for persons impleaded into actions as third-party defendants.

Under the new statute, the claim of a "defending party"70 against a
third-party defendant "may be tried in the county where the action in
which the claim for which the third-party defendant may be wholly or
partially liable to the defending party is pending; and such claim may be
tried in such county even though the third-party defendant is not a resi-
dent of such county."71 Venue for the third-party action depends on the

59. Id. at 343, 304 S.E.2d at 84.
60. O.C.G.A. § 9-11-5(e) (Michie 1982).
61. Id.
62. 166 Ga. App. at 341, 304 S.E.2d at 83.
63. See State v. Jones, 125 Ga. App. 361, 365, 187 S.E.2d 902, 905 (1972).
64. 166 Ga. App. at 343, 304 S.E.2d at 84.
65. Id. at 340, 304 S.E.2d at 82.
66. Id. at 343, 304 S.E.2d at 84.
67. 1984 Ga. Laws 1149 (codified at O.C.G.A. § 9-10-34 (Michie Supp. 1984)).
68. GA. CONsT. art. V1, § 2, para.. 7.
69. 227 Ga. 123, 179 S.E.2d 68 (1971).
70. According to O.C.G.A. § 9-10-34(a) (Michie Supp. 1984), a "defending party" may be

a defendant, a plaintiff, or a third-party defendant who claims that another person or entity
not a party to the action is or may be liable for all or part of the claim being asserted.

71. Id. § 9-10-34(b).
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venue in the main action so that "if venue is lost over said defending
party, whether through dismissal or otherwise, venue shall likewise be lost
as to the third-party defendant.'7 2

This statute takes a welcome step forward toward judicial economy by
eliminating a needless multiplicity of actions. It may fall short, however,
of completely realizing that goal. Just last year, in Cohen v. McLaugh-
lin7

3 the supreme court ruled that CPA section 18(a)74 in conjunction
with CPA section 14"7 permitted a third-party plaintiff to join his or her
own direct damage claim against a third-party defendant with a claim for
secondary liability. While the new statute plainly allows the third-party
plaintiff's (defending party's) claim for secondary liability against the
third-party defendant to be asserted in the county'where the main action
is pending,' 6 it is far from certain whether the statute should be read also
to embrace other claims between these parties, such as a defending
party's claim for direct losses sustained in the same occurrence. Prece-
-dent reminds us that merely because venue is properly laid for one claim
against a party, venue for a second claim may not be proper." It is thus
conceivable, even if regrettable, that the new statute makes venue ancil-
lary only for secondary claims against third-party defendants and does
not change the old judicial rule that requires venue to be established in-
dependently for any other claims. The statute hopefully will exert a suffi-
cient 'gravitational pull' to persuade the court to rethink its holding in
Register or to find a way to allow the statute its full ameliorative impact.

V. PLEADING

At issue in Petkas v. Grizzard'7 was whether a trial court may take
judicial notice of the record in a prior suit in the same court when deter-
mining if the present action is a renewal of the earlier suit. According to
the renewal statute,79 "[if a plaintiff discontinues or dismisses his case
and recommences the same within six months, the renewed case shall
stand upon the same footing, as to limitation, with the original case.""0 In
Petkas the complaint in the renewed action failed to allege that it was a

72. Id.
73. 250 Ga. 661, 301 S.E.2d 37 (1983).
74. O.C.G.A. § 9-11-18(a) (Michie 1982).
75. Id. § 9-11-14.
76. 250 Ga. at 662, 301 S.E.2d at 39.
77. See Shaheen v. Dunaway Drug Stores, Inc., 246 Ga. 790, 273 S.E.2d 158 (1980);

Georgia Power Co. v. Busbin, 159 Ga. App. 416, 283 S.E.2d 647 (1981), rev'd on other
grounds, 249 Ga. 180, 289 S.E.2d 514 (1982).

78. 252 Ga. 104, 312 S.E.2d 107 (1984).
79. O.C.G.A. § 9-2-61(a) (Michie 1982).
80. Id.
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renewal action. Also, neither the pleadings nor the record in the prior
case, which had been voluntarily dismissed, was introduced into the rec-
ord of the renewed case as evidence.' Unless treated as a renewal of the
prior case, the action would be barred by the statute of limitations.8"

The court of appeals held that the action should have been dismissed
based on the statute of limitations because none of the record of the prior
suit was attached to the complaint or introduced into evidence.88 The
trial court judge was not allowed to take judicial notice that this case had
previously been before him in the same court. The supreme court
reversed."

Although prior cases had held that a court may not take judicial notice
of other cases in the same court just as it may not take judicial notice of
cases in other courts,865 the supreme court concluded that strict adherence
to a rule prohibiting a trial court from taking judicial notice of records in
its own court frustrated the goal of judicial economy." Whether or not
the renewed action is the same case as the earlier dismissed suit is a ques-
tion of law and not a matter for judicial notice; however, records on file in
the same court are a proper subject for judicial notice, even though the
trial court still may require the parties to present evidence on this issue.87

VI. PARTIMS

The most significant doctrinal change of direction during the survey
period came in Block v. Voyager Life Insurance Co." Prior cases, even
some decided after the adoption of the CPA, held that pleadings could
not be amended to substitute a correctly named party plaintiff when suit
had been filed initially in the name of a party that was not a legal en-
tity.88 The present action had been filed in the name of "Estate of Frank
G. Bagley" as plaintiff rather than in the correct name of Edward B.
Block, Executor of the Estate of Frank G. Bagley, as plaintiff.90 No objec-
tion was made in the trial court that "Estate of Frank G. Bagley" was not
a legal entity. On appeal from the grant of summary judgment to plain-

81. 252 Ga. at 104, 312 S.E.2d at 108.
82. Id. at 106, 312 S.E.2d at 108.
83. Id. at 104, 312 S.E.2d at 107-08.
84. Id. at 104, 312 S.E.2d at 108.
85. See Glaze v. Bogle, 105 Ga. 295, 31 S.E. 169 (1898); Nelson v. Smothers, 164 Ga.

App. 112, 296 S.E.2d 414 (1982).
86. 252 Ga. at 108, 312 S.E.2d at 110.
87. 252 Ga. at 108-09, 312 S.E.2d at 110.
88. 251 Ga. 162, 303 S.E.2d 742 (1983).
89. See Russell v. O'Donnell, 132 Ga. App. 294, 208 S.E.2d 107 (1974); Orange County

Trust Co. v. Estate of Takowsky, 119 Ga. App. 366, 166 S.E.2d 913 (1969).
90. 251 Ga. at 162, 303 S.E.2d at 743.
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tiff, however, the court of appeals felt bound to apply, on its own, the
settled rule: that a suit brought in the name of a party that does not
import a legal entity (in other words, a living person, firm, or corporation)
is a nullity and cannot be amended to correct the defect.9

Having found this rule inconsistent with the CPA provisions allowing
amendment to substitute the real party in interest if incorrectly named, 9

requiring specific objections to the capacity of parties to bring or defend
actions,"8 and generally favoring liberal amendments of pleadings to pro-
mote determinations on the merits, the supreme court reversed:

We hold that where the party plaintiff named in a complaint is not a
legal entity but is reasonably recognizable as a misnomer for a legal en-
tity which is the real party plaintiff, the misnomer may be corrected by
amendment. Additionally, a mere misnomer of a party in the pleadings is
a defect which may be waived where the misnamed party is in fact the
legally cognizable proper party in interest."

Presumably, futdre cases will work out more precisely just when a
plaintiff who is not a legal entity 'is reasonably recognizable as a misno-
mer' so that a curative amendment will be in order. In Voyager, an
amendment rather than dismissal seemed in order since the action had
been prosecuted from the outset by the personal representative of the
deceased, and defendant had expressly waived any objection to substitut-
ing the properly named party.95

An early indication that the remedial policy of Voyager will be con-
strued liberally came in Franklyn Gesner Fine Paintings, Inc. v. Ketch-
am." Franklyn Gesner, an individual, sued defendant claiming fraud in
the sale of certain paintings.97 Discovery revealed that the purchaser was
not Mr. Gesner, but his closely held corporation. The trial judge allowed
the corporation to be substituted as plaintiff, but the court of appeals,
divided six to three, reversed.*' It reasoned that "as an individual fully
capable of suing appellant in his own right, 'Franklyn Gesner' could not
be seen as a 'reasonably recognizable' misnomer for the corporate real
party in interest here.""

The supreme court disagreed. Whether the change in plaintiff from

91. Id. at 163, 303 S.E.2d at 744.
92. O.C.G.A. § 9-11-17 (Michie 1982).
93. Id. § 9-11-9(a).
94. 251 Ga. at 163, 303 S.E.2d at 744.
95. Id.
96. 252 Ga. 537, 314 S.E.2d 903 (1984).
97. Id. at 537, 314 S.E.2d at 904.
98. Id.
99. Ketcham v. Franklyn Gesner Fine Paintings, Inc., 169 Ga. App. 329, 330, 312 S.E.2d

639, 641, rev'd, 252 Ga. 537, 314 S.E.2d 903 (1984).
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Franklyn Gesner to his corporation amounted to a 'substitution' of the
corporation as the real party in interest under section 17100 or an 'amend-
ment' of the named plaintiff under section 15,101 there was no apparent
injustice to defendant. Thus, where the defendant has not been misled or
deceived, an amendment to change the plaintiff first named to the party
intended to be named should be permitted even when the party first
named does in fact exist.102

In Aldridge v. Georgia Hospitality & Travel Association,'"3 the court
upheld the right of an unincorporated voluntary trade association to chal-
lenge the legality of a law affecting its members. Defendant questioned
the trade association's 'standing to sue' as a representative of its mem-
bers.10' Although there was no Georgia case squarely on point, defendant
no doubt was encouraged by the court's holding in Equitable Life Assur-
ance Society v. Tinsley Mill Village'0s that an unincorporated association
of condominium owners was not a real party in interest capable of suing
for injunctive relief and property damages sustained by unit owners.

In finding the trade association had standing to sue, the court relied on
the three-part test used in the Supreme Court's decision in Hunt v.
Washington State Apple Advertising Commissione" to analyze the
standing issue: (1) each member of the trade association would suffer
direct economic injury from the challenged practice and would have
standing to bring an individual lawsuit; (2) the action was germane to the
purpose for which the trade association was organized; and (3) the suit
sought injunctive and declaratory relief and did not pose complicated is-
sues of individual damages."

While the court carefully avoided explaining exactly how 'stand-
ing'-found to exist here-differs from 'real party in interest' sta-
tus-found to be missing in Tinsley Mill Village' 0 -- the third factor dis-

100. O.C.G.A. § 9-11-17 (Michie 1982).
101. Id. § 9-11-15.
102. 252 Ga. at 539-40, 314 S.E.2d at 906. See also Dover Place Apartments v. A & M

Plumbing & Heating Co., 167 Ga. App. 732, 307 S.E.2d 530 (1983) (insurer could be added
by amendment as co-plaintiff to suit brought by its insured to recover damages for loss to
its property after statute of limitations had expired when discovery disclosed that the in-
surer had paid its insured for the loss sustained, less a $250 deductible, without obtaining a
loan receipt or similar document).

103. 251 Ga. 234, 304 S.E.2d 708 (1983).
104. Id. at 235, 304 S.E.2d at 710.
105. 249 Ga. 769, 294 S.E.2d 495 (1982). For a discussion of this case, see Ellington &

Gary, Trial Practice and Procedure: Annual Survey of Georgia Law, 35 MERCER L. Riy.
315, 328-29 (1983).

106. 432 U.S. 333, 341 (1977).
107. 251 Ga. at 236, 304 S.E.2d at 710-11.
108. See 251 Ga. at 235 n.1, 304 S.E.2d at 710 n.1. ("Neither party to this appeal has

raised the real party in interest issue, and we do not address it." Id.).
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cussed above in the Hunt test may be the basis for distinguishing the two
cases. In Tinsley Mill Village, each unit owner presumably suffered dif-
ferent property losses as a result of the flooding, so individual participa-
tion by the unit owners was important. Nevertheless, in light of the
strong policy reasons identified by the court in Aldridge to justify finding
'standing' for the trade association,/9 the result in the two cases seems
incongruent and future developments may bring a reexamination of the
circumstances in which a representative may sue for an unincorporated
association. Such an important issue cannot be left indefinitely to turn on
whether the challenge is classified as a problem of 'standing' or as an is-
sue of 'real party in interest.'

VII. PRETRIAL

The holding in Georgia Power Co. v. O'Bryant"' underscores the im-
portance of carefully listing all the issues between the parties in the pre-
trial conference order to preserve them. Defendant seasonably asserted
the defense of insufficient service of process in its answer. A pretrial con-
ference order subsequently entered, however, made no reference to this
defense, and when defendant later moved for a preliminary hearing on its
defense prior to trial, the trial court concluded that the defense had been
waived."' A majority of the court of appeals agreed. 12 By failing to list
the defense of insufficient service of process in the pretrial order as one of
the issues to be resolved in the case, defendant was held to have waived
this previously asserted objection even though it represented a matter of
abatement rather than an issue pertaining to the merits to be resolved at
trial.1"

At the pretrial conference, the court may decide preliminary matters,
such as jurisdictional challenges, rather than leaving such issues to be
brought forward later at another hearing before trial. "' The holding in

109. 251 Ga. at 236-37, 304 S.E.2d at 711. The court identified three policy reasons, in
addition to those listed in Hunt, which favored giving standing to sue to the trade associa-
tion: (1) the trade association was a zealous, adequate representative of its members'
rights; (2) a single suit rather than numerous separate actions promotes judicial economy;
and (3) associations are less susceptible to retaliation by those sued than individuals. Id.

It might be noted that each of these three policy arguments also would have favored al-
lowing the condominium association to sue the developers and adjacent land owners in
Tinsley Mill Village.

110. 169 Ga. App. 491, 313 S.E.2d 709 (1983).
111. Id. at 491, 313 S.E.2d at 710.
112. Id. at 495, 313 S.E.2d at 713.
113. Id.
114. See O.C.G.A. § 9-11-12(d) (Michie 1982). A preliminary hearing before trial on ap-

plication of a party under CPA section 12(d) is one prescribed way to invoke the court's
ruling on a CPA section 12(b) defense such as insufficient service of process. Such prelimi-
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O'Bryant emphasizes and reinforces the extreme importance of the issue-
formulation purpose of the pretrial conference and order for all future
proceedings in the action." 5

VIII. DiscovEiRY

In a question of first impression, the Georgia Supreme Court held in
Andean Motor Co. v. Mulkey"' that a failure to object to an expert wit-
ness' qualifications during a deposition constitutes a waiver of that objec-
tion. In that case, the parties had stipulated that the "necessity for objec-
tions shall be governed by the rules," '1 7 and no objection was made to the
competency of the expert witness. The court noted that under CPA sec-
tion 32(d)(3)(A), 1 the objection to the competency of a witness is not
ordinarily waived by failure to make it during the deposition unless the
objection might have been obviated or removed if presented during the
deposition. The court held that the absence of proof of the witness' com-
petency to render an expert opinion might have been cured by proof of
the witness' qualifications during the deposition had an objection been
raised at that time."1

In Carey Canada, Inc. v. Head, 20 the supreme court indicated that a
discovery order might be subject to immediate review through a writ of
prohibition, if the writ is properly pursued. Carey Canada, Inc., a Cana-
dian corporation, had been sued in a number of state and federal asbestos
product liability cases. In a number of those suits, Carey Canada had
been ordered by the State Court of Chatham County to produce certain
documents that Carey Canada contended were shielded from disclosure
under the laws of Canada."' The state court denied Carey Canada's re-
quest for a certificate of immediate review. Consequently, Carey Canada
filed a motion for writ of prohibition in the Supreme Court of Georgia
pursuant to the 1983 Georgia Constitution that gives appellate courts and

nary matters, however, may also be decided at the pretrial conference without awaiting an-
other hearing. See 6 C. WRIGHT & A. MILLER, FEDERAL PRACTICE AND PROCEDURE § 1525, at
591 (1971).

115. The use of the pretrial conference to focus not just on readying the case for trial
but also on promoting greater judicial management of the entire pretrial phase of the case,
especially motions and discovery, is a stated goal of the 1983 amendment to Federal Rule of
Civil Procedure 16. See FED. R. Civ. P. 16 advisory committee notes, 97 F.R.D. 165, 201-13
(1983). O'Bryant is thus consistent with this modern 'case management' approach.

116. 251 Ga. 32, 302 S.E.2d 550 (1983).
117. Id. at 32, 302 S.E.2d at 551.
118. O.C.G.A. § 9-11-32(d)(3)(A) (Michie 1982).
119. 251 Ga. at 32, 302 S.E.2d at 551.
120. 252 Ga. 23, 310 S.E.2d 895 (1984).
121. Id. at 23, 310 S.E.2d at 896.
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superior courts original jurisdiction to issue various writs, including writs
of prohibition.2 2 The supreme court, however, dismissed the petition on
the basis of its prior decision in Brown v. Johnson2 " in which the court
had held that, while there might be some rare instances when a writ of
mandamus should be filed in the appellate court, in the normal circum-
stances, the petition for the writ should be filed in the appropriate supe-
rior court.12 4 If the superior court judge is the respondent to the petition
for the writ, the judge should disqualify himself or herself and another
superior court judge should be appointed to hear and determine the mat-
ter.'2 The supreme court in Carey Canada found no logical basis for dis-
tinguishing between a writ of mandamus and a writ of prohibition. The
court held that the petition for writ of prohibition by Carey Canada
should have been filed initially with the appropriate superior court, and
after a final decision by that court, it could have been appealed to the
supreme court for review. 12 The decision illustrates how interlocutory or-
ders may be appealed without following the normal procedure of ob-
taining a certificate of immediate review or a certificate that there is no
just cause for delay pursuant to CPA section 54(b). 2 '

Finally, in the case of Wills v. McAuley, 2 8 the court of appeals held
that the trial court's discretion to impose sanctions for untruthful an-
swers or responses given in the course of discovery is severely limited. In
that decision, the trial court found that defendant, Wills, had knowingly
perjured himself in deposition and interrogatory responses. Wills had*
provided answers under oath that he later admitted were untrue. As sanc-
tions for his failure to make truthful discovery, the trial court ordered
that Wills' answer be stricken and that a default judgment be entered
against him."29 In addition, the court entered a judgment in favor of
plaintiff for the cost of the action, plus actual damages, attorney's fees
and expenses.130 The court of appeals held that there was no provision for
the imposition of the sanctions in these circumstances under CPA section
37 . 31 In the first place, Wills had not violated any previous order compel-
ling discovery that would have allowed the imposition of sanctions under
CPA section 37(b).182 Second, Wills had not failed absolutely to make dis-

122. GA. CONST. art. XI, § 1, para. 4.
123. 251 Ga. 436, 306 S.E.2d 655 (1983).
124. Id. at 436, 306 S.E.2d at 656.
125. Id. at 437, 306 S.E.2d at 656.
126. 252 Ga. at 24-25, 310 S.E.2d at 897.
127. O.C.G.A. § 9-11-54(b) (Michie 1982 & Supp. 1984).
128. 166 Ga. App. 4, 303 S.E.2d 26 (1983).
129. Id. at 4-5, 313 S.E.2d at 27-28.
130. Id.
131. O.C.G.A. § 9-11-37 (Michie 1982 & Supp. 1984).
132. Id. § 9-11-37(b). See also Mayer v. Interstate Fire Ins. Co., 243 Ga. 436, 254 S.E.2d
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covery because he had appeared for his deposition and had provided re-
sponses to the interrogatories, albeit untruthful ones. According to the
court, sanctions may be imposed under CPA section 37(d)1 33 only when
there has been a total failure to serve answers or objections or appear for
a deposition.13

4 Ironically, had Wills failed altogether to provide any an-
swers or responses, which is arguably less egregious than giving untruth-
ful responses, the sanctions that were imposed upon him may well have
been proper; however, because he did appear but gave untruthful re-
sponses, sanctions were not appropriate.1 35

IX. DIsMIssALs

A. Dismissal with Counterclaim Pending

In Mote v. Helmly, 3 6 plaintiff sought to dismiss the case without
prejudice prior to the announcement of the jury's verdict in favor of de-
fendant. Defendant's attorney objected to the attempted dismissal on the
ground that it would prejudice defendant's counterclaim. The trial court
denied plaintiff's motion to dismiss and entered judgment in favor of de-
fendant in accordance with the verdict.13

7 The court of appeals, in af-
firming the trial court, noted that CPA section 41(a)13 provides that once
a counterclaim has been filed, the plaintiff can no longer voluntarily dis-
miss the action over the defendant's objection unless the counterclaim
can remain pending for adjudication by the court. 3 9 Since defendant ob-
jected to the attempted dismissal, the trial court did not err in disallow-
ing the voluntary dismissal and entering judgment for defendant." 0

B. 'No-Cure' Rule on Payment of Cost

In 1977 the Georgia Supreme Court held in McLanahan v. Keith"1 '

that the failure of a party to pay the costs in a previously dismissed ac-

825 (1979).
133. O.C.G.A. § 9-11-37(d) (Michie 1982 & Supp. 1984).
134. 166 Ga. App. at 6, 303 S.E.2d at 29; See also Mayer v. Interstate Fire Ins. Co., 243

Ga. 436, 439, 254 S.E.2d 825, 828 (1979).
135. 166 Ga. App. at 6, 303 S.E.2d at 29. The court did note that it in no way condoned

the conduct of any person or party in providing untruthful responses.
136. 169 Ga. App. 475, 313 S.E.2d 493 (1984).
137. Id. at 476, 313 S.E.2d at 494.
138. O.C.G.A. § 9-11-41(a) (Michie 1982 & Supp. 1984).
139. 169 Ga. App. at 476, 313 S.E.2d at 494.
140. Id. at 476, 313 S.E.2d at 495.
141. 239 Ga. 94, 236 S.E.2d 52 (1977).
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tion before refiling the suit as provided by CPA section 41(d)142 may be
cured by payment of the costs of the first action after initiating the sec-
ond action. In Little v. Walker, 4 3 decided in 1983, the court overruled
McLanahan and held that the payment of costs could not be cured by
payment after initiating the second action.14 4 In Foster v. Bowen,'4 the
court held that Little, which reinstated the 'no-cure' rule, should be ret-
roactively applied to require the dismissal of a suit that had been refiled,
without prior payment of the costs of the first action, during the time
when McLanahan was the prevailing law.

In Tucker v. Mitchell,14s plaintiff resisted the 'no-cure' rule on the
ground that defendant had failed to raise the fact of nonpayment of the
costs of the prior action as an affirmative defense in the renewed action,
and thereby had waived the objection. The supreme court, however, held
that payment of the costs in a dismissed action is not an affirmative de-
fense, but rather is a question of the court's subject-matter jurisdiction,
which may never be waived.1 47

C. 'Five- Year' Rule

In Southern Bell Telephone & Telegraph Co. v. Perry,148 the Georgia
Court of Appeals addressed a question of first impression regarding the
computation of the 'five-year' rule, which provides that an action in
which no written order is taken for a period of five years shall stand dis-
missed automatically. 149 The action had been commenced in state court
on July 27, 1971, and had been removed to federal court one month later,
on August 26, 1971.150 The case was remanded to the state court on De-
cember 20, 1971, but the first written order to be taken was on October
28, 1976, which was more than five years from the time of the commence-
ment of the action, unless the time during which the case was pending in
federal court was excluded from the computation. The court of appeals
relied upon the earlier case of Allen v. Hatchett,16' in which the court had
held that the jurisdiction of a state court is suspended while an action is

142. O.C.G.A. § 9-11-41(d) (Michie 1982 & Supp. 1984) provides: "If a plaintiff who has
dismissed an action in any court commences an action based upon or including the same
claim against the same defendant, the plaintiff shall first pay the court costs of the action
previously dismissed." Id.

143. 250 Ga. 854, 301 S.E.2d 639 (1983).
144. Id. at 855, 301 S.E.2d at 640.
145. 253 Ga. 33, 315 S.E.2d 656 (1984).
146. 252 Ga. 545, 314 S.E.2d 896 (1984).
147. Id. at 545, 314 S.E.2d at 897.
148. 168 Ga. App. 387, 308 S.E.2d 848 (1983).
149. O.C.G.A. § 9-11-41(e) (Michie 1982 & Supp. 1984); id. § 9-2-60(b).
150. 168 Ga. App. at 388, 308 S.E.2d at 849.
151. 91 Ga. App. 571, 86 S.E.2d 662 (1955).
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removed to federal court; and that when the case is remanded, it stands
upon the same footing as it occupied at the time of the removal.",2 Ac-
cordingly, the court of appeals held that the running of the statutory five-
year period was suspended during the time that the action was pending in
the federal court and, thus, the order of October 28, 1976 was entered
within the five-year period after excluding the time the case was pending
in federal court. 63

In 1984 the Georgia General Assembly amended section 41(e),"" which
sets forth the 'five-year' rule, to provide that: "When an action is dis-
missed under this subsection, if the plaintiff recommences the action
within six months following the dismissal then the renewed action shall
stand upon the same footing, as to limitation, with the original action."'' 5

While this amendment makes clear that a case dismissed under the 'five-
year' rule is subject to being renewed pursuant to the renewal statute,'56

it is unclear why the legislature deemed it necessary to make the amend-
ment. The courts had previously held that a case that had been dismissed
under the 'five-year' rule could be refiled within six months under the
general renewal statute."5 7 In fact, the amendment may only generate
more uncertainty. While the amendment appears to track the language of
the general renewal statute, it does not include the limitation that the
privilege of dismissal and renewal may be exercised only once as provided
in the renewal statute. Does this mean that there are an unlimited num-
ber of renewals under the 'five-year' rule?

X. TRIALS

A. Juror Misconduct

In Lozynsky v. Hairston,'s the superior court had granted plaintiff a
new trial based on an affidavit of a juror stating that he had visited the
scene of the accident during a recess. The juror said that he had made
measurements of the scene, which he believed were more accurate than
those measurements placed in evidence during the trial. Another juror

152. Id.
153. 168 Ga. App. at 388, 308 S.E.2d at 849.
154. 1984 Ga. Laws 597, 597-99 (codified at O.C.G.A. § 9-11-41(e) (Michie Supp. 1984)).
155. Id.
156. O.C.G.A. § 9-2-61(a) (Michie 1982) provides: "If a plaintiff discontinues or dis-

misses his case and recommences the same within six months, the renewed case shall stand
upon the same footing, as to limitation, with the original case. However, this privilege of
dismissal and renewal shall be exercised only once under this Code Section." Id.

157. See, e.g., Allstate Ins. Co. v. Dobbs, 134 Ga. App. 225, 213 S.E.2d 915 (1975).
158. 168 Ga. App. 276, 308 S.E.2d 605 (1983).
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stated that he had shared with the other jurors his knowledge of the
length of a Volkswagen automobile and the width of a state highway. 5 '
The court of appeals reversed the grant of a new trial on the basis of the
long-standing judicial rule in Georgia that prohibits a trial court from im-
peaching a verdict on the basis of statements received from jurors or
third parties to the effect that jurors may have acted upon private knowl-
edge or upon matters not properly in evidence.160 Furthermore, a statute
provides that affidavits of jurors may not be taken to impeach their
verdict."'

The decision in Lozynsky, while not surprising in light of the prior
Georgia case law, is unusual in that it involves a case in which the trial
judge granted a new trial for conduct that was particularly egregious. 62

This type of conduct, particularly the juror's personal, unsupervised ex-
amination at the accident scene, may well have been the basis for a new
trial in federal courts.'6 " Although the federal decisions reflect the Geor-
gia court's concern that jury deliberations should have finality and gener-
ally should not be held up to public scrutiny, the decisions tend to make
a distinction on whether the revelations go to matters that are inherent in
the jury deliberation process. Jury-room arguments, compromises, or even
improper motives and misconceptions of the evidence by jurors generally
are not proper grounds for a new trial; yet matters pertaining to extrane-
ous influence may be.'" Included in the latter category are things such as
bribery, outside influence or communication by a third party, and investi-
gations by jurors outside of the evidence. 65 The approach of the federal
courts is logical and workable; however, to adopt this position in Georgia
would probably require legislative action as well as a judicial change in
viewpoint.

B. The 'Three-Minute' Rule

In Hinson v. Castellio,'s a lawsuit was dismissed when the trial court
invoked the 'three-minute' rule after plaintiff and his attorney made no
appearance within the alloted time. Plaintiff argued that the 'three-min-

159. Id. at 276, 308 S.E.2d at 606.
160. Id. at 276, 308 S.E.2d at 606 (citing Samples v. Greene, 138 Ga. App. 823, 227

S.E.2d 456 (1976)).
161. O.C.G.A. § 9-10-9 (Michie 1982).
162. 168 Ga. App. at 277, 308 S.E.2d at 606 (Carley, J., concurring specially).
163. See In re Beverly Hills Fire Litigation, 695 F.2d 207 (6th Cir. 1982), cert. denied,

Bryant Electric Co. v. Kiser, 103 S. Ct. 2090 (1983) (juror's out-of-court experiment that was
discussed with other jurors was grounds for the grant of a new trial).

164. See 6A J. MooRE, MooRE's FEDERAL PRACTICE 59.08[4] (2d ed. 1983).
165. Id.
166. 168 Ga. App. 301, 308 S.E.2d 705 (1983).
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ute' rule,1 7 which provides that when a case is called for trial, the parties
must announce ready for trial or move to continue within three minutes
or the plaintiff's case will be dismissed or the defendant's answer strick-
en, had been abolished by its omission from the recently enacted Official
Code of Georgia Annotated.'" The court of appeals noted that the supe-
rior court rules, including the 'three-minute' rule, had been placed in the
prior codification of Georgia laws" ' for convenience only and were not a
part of the Georgia Code of 1933. Even though the Official Code of Geor-
gia Annotated purports to repeal the Georgia Code of 1933, the 'three-
minute' rule was not abolished. Due to its long-standing use, it remains a
viable and unchanged procedure notwithstanding the adoption of the Of-
ficial Code of Georgia Annotated. 170

XI. DEFAULT JUDGMENTS

In an unusual case, the Supreme Court of Georgia reversed a trial
court's use of its discretion in refusing to open a default pursuant to CPA
section 55(b).171 In Muscogee Realty Development Corp. v. Jefferson
Co.,172 a suit to recover a broker's commission, defendants' attorney filed
an answer on behalf of all three defendants. Unknown to him at the time,
defendants had been served on different days and two of the three defen-
dants had been served with process more than thirty days prior to the
filing of the answer. The untimeliness of the answer on behalf of the for-
mer two defendants went unnoticed by both plaintiff and defendants un-
til the eve of the trial, when the trial court noticed that two of the an-
swers had been filed one day late.178 The trial court, on its own motion,
declared these defendants to be in default. On the following day, the de-
faulting defendants paid costs and sought to open the defaults17' pursu-
ant to CPA section 55(b) which provides three grounds for opening a de-
fault judgment: providential cause, excusable neglect, or a proper case
for opening default.17 The trial court denied the motion and entered a
default judgment. The court of appeals affirmed the trial court's entry of
a default judgment on the ground that the question of whether to open
the default was within the sound discretion of the trial court.17 6

167. GA. CODE ANN. § 24-3341 (Harrison 1981).
168. 168 Ga. App. at 302, 308 S.E.2d at 707.
169. GA. CODE ANN. § 24-3341 (Harrison 1981).
170. 168 Ga. App. at 302, 308 S.E.2d at 707.
171. O.C.G.A. § 9-11-55(b) (Michie 1982).
172. 252 Ga. 400, 314 S.E.2d 199 (1984).
173. Id. at 401, 314 S.E.2d at 200.
174. O.C.G.A. § 9-11-55(b) (Michie 1982).
175. Id. at 401, 314 S.E.2d at 201.
176. Muscogee Realty Dev. Corp. v. Jefferson Co., 168 Ga. App. 673, 310 S.E.2d 245
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The supreme court, however, held that, as a matter of law, a proper
case existed for opening the default.1 7

7 The court first noted that plaintiff
had allowed the case to come to trial without having moved for the an-
swers to be stricken or the entry of a default judgment. Plaintiff, there-
fore, was not prejudiced by allowing defendants to assert their de-
fenses.17 Second, the court noted that CPA section 55(a)" 9 permitted the
opening of a default as a matter of right by filing defenses within fifteen
days of the original due date, upon the payment of cost.'" The answers
for the two defaulting defendants had been filed one day late and defen-
dant had paid the cost when they moved to open default.'18

XII. SUMMARY JUDGMENTS

A. Time

Civil Practice Act section 56(c) 12 provides that a motion for summary
judgment must be served at least thirty days before the time fixed for the
hearing for the motion for summary judgment. Thus, in Wallis v. Sugar
Hill United Methodist Church,'" the supreme court held that when a
trial judge considers matters outside of the pleadings on a motion to dis-
miss for failure to state a claim and the motion is thereby converted into
a motion for summary judgment as provided in CPA section 12(b),'" it is
error to grant the motion for summary judgment without affording the
party opposing the motion the required thirty-day prior notice.18 6

In Dixon v. Midland Insurance Co.,1ss the court of appeals found that
some exceptions to the thirty-day rule do exist. The court cited the case
of Ramsey Winch Co. v. Trust Company Bank'81 for the proposition that,
in some instances, the party opposing a motion for summary judgment
must show prejudice because of the failure to comply with the thirty-day

(1983), rev'd, 252 Ga. 400, 314 S.E.2d 199 (1984).
177. 252 Ga. at 402, 314 S.E.2d at 201.
178. Id.
179. O.C.G.A. § 9-11-55(a) (Michie 1982).
180. 252 Ga. at 402, 314 S.E.2d at 201.
181. In Sears v. Citizens Exchange Bank, 166 Ga. App. 840, 305 S.E.2d 609 (1983), the

court held that a party who had once been denied leave to open a default, and failed to
appeal that ruling, could not renew the motion to open default before another trial judge.

182. O.C.G.A. § 9-11-56(c) (Michie 1982).
183. 252 Ga. 51, 310 S.E.2d 915 (1984).
184. O.C.G.A. § 9-11-12(b) (Michie 1982).
185. 252 Ga. at 51-52, 310 S.E.2d at 916.
186. 168 Ga. App. 319, 309 S.E.2d 147 (1983).
187. 153 Ga. App. 500, 265 S.E.2d 848 (1980).
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notice requirement.'" In that case, the opponent's own evidence demon-
strated that judgment for the movant was demanded. Furthermore, the
opponent had failed to raise the lack of adequate notice during the hear-
ing on the motion. The court summarized the harmless error rule for fail-
ure to comply with the notice requirement:

We hold that unless the record unequivocally demonstrates that the non-
movant's defenses to the motion are wholly meritless and frivolous or the
non-movant fails to raise the procedural defect at the hearing ... the
trial court's entry of an order on the motion prior to the expiration of
thirty days from its service is reversible error, even though the trial court
may ultimately determine on renewed motion that the movant is entitled
to summary judgment.18

The court was unable to conclude that the failure to afford the nonmov-
ant the thirty-day prior notice was harmless error.'"

B. Sufficiency of Evidence

Must the testimony of a party opposing a motion for summary judg-
ment use magic words such as, "he was negligent," in a medical malprac-
tice case? In Jackson v. Gershon,"'9 the defendant-physician in a medical
malpractice case, moved for summary judgment on the basis of his own
affidavit and deposition. In response to the motion for summary judg-
ment, plaintiff offered the deposition of another physician who had
treated plaintiff.19" Plaintiff's expert stated that he would have ap-
proached plaintiff's ailment "more conservatively" and stated in detail
what measures he would have first undertaken.'" Plaintiff's expert never
stated, however, that the defendant-physician was negligent. The trial
court granted summary judgment to defendant. The supreme court re-
versed and held that the testimony of plaintiff's expert, though never spe-
cifically accusing defendant of negligence, showed that he had grave
doubts about whether defendant's treatment of plaintiff was proper. 1" In
the court's opinion, "[miagic words alone, no matter how often repeated,
do not make a fact." 1 6 In most cases, it is unreasonable to expect a physi-
cian to state outright that a fellow physician was negligent.'" The court

188. 168 Ga. App. at 320, 309 S.E.2d at 149.
189. Id. at 321, 309 S.E.2d at 150.
190. Id.
191. 251 Ga. 577, 308 S.E.2d 164 (1983).
192. Id. at 578, 308 S.E.2d at 166.
193. Id.
194. Id. at 579, 308 S.E.2d at 166.
195. Id. at 579, 308 S.E.2d at 166-67.
196. Id. at 579, 308 S.E.2d at 167.
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held that plaintiff's physician's testimony was sufficient to create a fac-
tual issue to defeat the motion for summary judgment. ' 7

C. Sufficiency of Affidavits

What is the effect of the affidavit of an expert witness who refers to
records or documents which are not a part of the record of the case? In
Hayes v. Murray,'" plaintiff in a medical malpractice case offered the
affidavit of a physician in opposition to defendant physicians' motion for
summary judgment. After the hearing on the motion for summary judg-
ment, but before the trial court's decision, plaintiff served and filed a sup-
plemental affidavit in which his expert witness stated that his opinion
had been based upon his review of medical depositions in the case and
upon the medical records of the deceased that were then attached as ex-
hibits to the supplemental affidavit.1 9' These records were not included in
the original affidavit. The trial court refused to consider the supplemental
affidavit and granted summary judgment to defendants based upon the
insufficiency of plaintiff's expert's original affidavit.2 00

Prior decisions in the court of appeals2 0 ' had held that an affidavit
which referred to records or documents not attached to the affidavit or
otherwise made a part of the record in the case was insufficient in light of
CPA section 56(e),' 0

2 which provides that "[s]worn or certified copies of
all papers or parts thereof referred to in an affidavit shall be attached
thereto or served therewith."' 0 ' The supreme court followed a court of
appeals rule that when an affidavit is based upon records or documents, it
lacks probative value if copies of the records or documents are not at-
tached to the affidavit or are not otherwise a part of the record in the case
and clearly identified in the affidavit.' 4 The absence of the supporting
records in the original affidavit, however, did not end the inquiry. The
court noted that at least some of the opinions stated in the original op-
posing affidavit were based upon the physician-affiant's own personal
knowledge of the facts of the case.0 5 The affidavit, therefore, was suffi-
cient to raise a genuine issue of material fact and to defeat defendants'

197. Id. at 580, 308 S.E.2d at 167.
198. 252 Ga. 529, 314 S.E.2d 885 (1984).
199. Id. at 529, 314 S.E.2d at 886.
200. Id.
201. See Hughey v. Emory Univ., 168 Ga. App. 239, 308 S.E.2d 558 (1983); Jones v.

Rodzewicz, 165 Ga. App. 635, 302 S.E.2d 402 (1983).
202. O.C.G.A. § 9-11-56(e) (Michie 1982).
203. Id.
204. 252 Ga. at 530-31, 314 S.E.2d at 887 (construing O.C.G.A. § 9-11-56(e) (Michie

1982)).
205. 252 Ga. at 530-31, 314 S.E.2d at 887.
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motion for summary judgment.'"0

D. Affidavits Made in Bad Faith

Civil Practice Act section 56(g) 207 provides that when the trial court
determines that affidavits "are presented in bad faith or solely for the
purpose of delay," the court may order the party furnishing the affidavits
to pay the other party's attorneys' fees and may find the offending party
to be guilty of contempt. The case of Malloy v. Cauley'" is the first ex-
tended judicial treatment of this provision. In this case, plaintiff, the vic-
tim of a dog bite, sued two defendants. One defendant, White, moved for
summary judgment supported by his own affidavit to the effect that he
was not the owner of the dog and had no responsibility to maintain or
control the dog. 2'" Plaintiff Malloy filed her own affidavit in opposition to
the motion for summary judgment. It said that although she did not
know who owned the dog, she did know as a fact that White kept, main-
tained, and controlled the dog on the day the dog bit her and that White
had exercised voice control and had failed to prevent the dog from at-
tacking her. She also claimed that White had known that the dog had
bitten another newspaper carrier and had attacked a mailman on several
other occasions. Initially, the trial court denied the motion for summary
judgment. 10 Subsequently, plaintiff Malloy admitted in deposition that
the statements contained in her affidavit were either untrue or were not
based upon her personal knowledge. 11 The trial court found that plain-
tiff's affidavit in opposition to the motion for summary judgment was
filed in bad faith and for purposes of delay. The court then ordered the
affidavit to be stricken, granted defendant's motion for summary judg-
ment, and ordered plaintiff to pay defendant's attorneys' fees and ex-
penses incurred since the trial court's initial denial of his motion for sum-
mary judgment. 13 The court of appeals affirmed the trial court's decision,
noting that although there had been no cases construing section 56(g),211
the trial court was warranted in granting the sanctions imposed. The ap-
pellate court refused to reverse the trial court's discretion in so ruling.1 4

206. Id.
207. O.C.G.A. § 9-11-56(g) (Michie 1982).
208. 169 Ga. App. 623, 314 S.E.2d 464 (1984).
209. Id. at 623, 314 S.E.2d at 464-65.
210. Id. at 623, 314 S.E.2d at 465.
211. Id. at 623-24, 314 S.E.2d at 465.
212. Id. at 624, 314 S.E.2d at 465.
213. O.C.G.A. § 9-11-56(g) (Michie 1982).
214. 169 Ga. App. at 624, 314 S.E.2d at 465. The court of appeals' statement that there

had been no Georgia decisions under section 56(g) is not altogether correct. In the case of
Ravenwood Church v. Starbright, Inc., 168 Ga. App. 870, 310 S.E.2d 582 (1983), the court
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XIII. RELIEF FROM JUDGMENTS AND VERDICTS

What is the effect of a notice of appeal filed in a case upon a timely-
filed motion for a new trial? Can the trial court consider the motion for
new trial even though the notice of appeal technically acts to divest the
trial court of jurisdiction? The issue is particularly troublesome because a
motion for new trial 1s ' may be filed within the same thirty-day period in
which a notice of appeal may be filed.'$ In Housing Authority 'v. Van
Geter,917 the Georgia Supreme Court took the opportunity to resolve this
question. A verdict had been entered in favor of Geter against the Hous-
ing Authority. 1' Geter, who was not satisfied with the amount of the ver-
dict, filed a notice of appeal, and the Housing Authority then filed a no-
tice of cross-appeal and a motion for new trial. The court of appeals
affirmed the trial court's judgment on both the appeal and cross-appeal
and remanded the case to the trial court.s' Upon remand of the case the
trial court considered and granted the Housing Authority's motion for
new trial.3 0 On certiorari, the supreme court held that the court of ap-
peals' decision denying the appeal and cross-appeal had terminated the
Housing Authority's right to pursue its motion for a new trial., The su-
preme court outlined the proper procedure which would enable the trial
court to consider the motion for new trial before the case is appealed:

Even though a notice of appeal may divest the trial court of jurisdiction,
we conclude that such divestiture does not become effective during the
period in which a motion for new trial may be filed. In the event a mo-
tion for new trial is timely filed as provided in O.C.G.A. § 5-5-40 (Code
Ann. § 70-301), the effectiveness of the divestiture of jurisdiction is then
delayed until the motion for new trial is ruled upon and a notice of ap-
peal to the ruling has been filed or the period for appealing the ruling
has expired. Furthermore, the trial court may, on its own motion, grant a

reversed the award of attorneys' fees against a party who opposed a summary judgment
motion. The court stated that section 56(g) "only applies when a party to a lawsuit files a
motion for summary judgment and it becomes apparent that the motion was filed in bad
faith or solely for purpose of delay." Id. at 873, 310 S.E.2d at 584. Such a statement is
contrary to the court's later decision in Malloy u. Cauley, 169 Ga. App. 623, 314 S.E.2d 464
(1984), and is contrary to the interpretation of the identical Rule 56(g) of the Federal Rules
of Civil Procedure. The interpretation of the federal rule is that it applies to both support-
ing and opposing evidentiary affidavits. See 6 J. Moose & J. WICKER, Moose's FEDERAL
PRAcicE 56.25 (2d ed. 1980).

215. O.C.G.A. § 5-5-40(a) (Michie 1982).
216. Id. § 5-6-35(d) (Michie 1982 & Supp. 1984).
217. 252 Ga. 196, 312 S.E.2d 309 (1984).
218. 252 Ga. at 196, 312 S.E.2d at 310.
219. 167 Ga. App. 432, 306 S.E.2d 707 (1983).
220. 252 Ga. at 196, 312 S.E.2d at 310.
221. Id. at 197, 312 S.E.2d at 310-11.
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new trial as provided in O.C.G.A. § 5-5-40(h) (Code Ann. § 70-301)
within the time in which a motion for new trial may be filed even though
a notice of appeal has been filed. The proper means of placing this issue
before this court would be to file a motion for a stay of the direct appeal
with the Court of Appeals and if the stay were denied, then to petition
for writ of certiorari.$"

In Sunn v. Mercury Marine,22 the court of appeals held that a motion
for new trial may be an appropriate vehicle to attack a judgment that was
not based upon a jury verdict. Sunn, a pro se litigant, had moved for a
new trial and to set aside a judgment that approved a settlement reached
in open court while Sunn had been represented by counsel." 4 The trial
court had denied both motions and Sunn appealed."8 The appellee
moved to dismiss the appeal on the grounds that the motion for new trial,
not being directed toward a jury verdict, was ineffective and did not toll
the time for appeal, which had expired. The court of appeals held that a
motion for new trial is not limited to jury verdicts; it also is proper in
cases when any fact finder, including the trial judge, has resolved and
decided issues of substantive fact, as distinguished from pure questions of
law. 2 ' The court's decision, however, appears to hinge on the rule that
any judgment remains within the breast of the court during the term in
which it is entered and during that time, the trial court may, in its discre-
tion, set the judgment aside even when there are no nonamendable de-
fects on the face of the record."S The form of the pleadings directed to-
ward an attack on the order or judgment is immaterial. According to the
court of appeals,

[t]he trial court was mandated to construe his pleadings so as to serve
their function and do substantial justice. . ., and was vested with discre-
tion to consider the pleadings filed, by whatever name, according to the
defect alleged, whether there was no nonamendable defect on the face of
the records . . .; where [sic) an intrinsic defect not on the face of the
record is alleged and whether judgment was rendered by judge, jury, or
consent; or whether the judgment was based on fraud, accident or
mistake."2

While the motion was pending the proceedings tolled the time for appeal.

222. Id. at 197, 312 S.E.2d at 311. See also Sharif v. Tidwell Homes, Inc., 252 Ga. 205,
312 S.E.2d 114 (1984).

223. 166 Ga. App. 567, 305 S.E.2d 6 (1983).
224. Id. at 567, 305 S.E.2d at 8.
225. Id.
226. Id. at 568, 305 S.E.2d at 8-9.
227. Id. at 569, 305 S.E.2d at 9.
228. Id.
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XIV. Rs JUDiCATA

The most significant case dealing with the subject of res judicata was
Boozer v. Higdon," in which the supreme court abolished its 'entire rec-
ord' rule. This rule, in effect since at least 1892, provided that when a
party wished to prove a res judicata defense it was incumbent upon him
to offer into evidence "a complete and duly authenticated copy of the
entire proceedings' 8

2
0 of the predicate action for the res judicata defense.

The supreme court indicated that considerations of judicial economy and
finality required modifying the rule so that "a litigant seeking to prove a
res judicata defense need introduce only those parts of the record of the
prior proceeding, duly certified, which are necessary to prove the
defense."2

1

229. 252 Ga. 276, 313 S.E.2d 100 (1984).
230. Gibson v. Robinson, 90 Ga. 756, 763, 16 S.E. 969, 969 (1892).
231. 252 Ga. at 277, 313 S.E.2d at 102.
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