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This Article discusses significant developments that occurred in the
area of tort law in Georgia between June 1983 and May 1984. Because of
the large number of tort cases decided by the Supreme Court of Georgia
and the Georgia Court of Appeals during this period, it was not practical
to discuss most of those decisions in this Article. We have endeavored to
focus our attention upon those developments that are most significant to
the practitioner.

I. MEDICAL MALPRACTICE

A. Expert Medical Testimony

Establishing a Prima Facie Case. The opinion in Killingsworth V.
Poon provides an excellent discussion and example of circumstances that
relieve a plaintiff-patient from the requirement of producing expert medi-
cal testimony to establish a prima facie case of medical malpractice. The
Georgia Court of Appeals held in Killingsworth that an exception to this
evidentiary burden exists "where the asserted actionable negligence
would appear to be so clear from the evidence then of record that expert
testimony would, at that point, otherwise be unnecessary to establish a
prima facie case of malpractice."' The only previous case in Georgia that
had recognized this exception was Caldwell v. Knight.8 In that case, the
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1. 167 Ga. App. 653, 307 S.E.2d 123 (1983).
2. Id. at 655, 307 S.E.2d at 125 (citing Terrell v. West Paces Ferry Hoesp., 162 Ga. App.

783, 292 S.E.2d 433 (1982); Hughes v. Malone, 146 Ga. App. 341, 247 S.E.2d 107 (1978)).
3. 92 Ga. App. 747, 89 S.E.2d 900 (1955).
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defendant-chiropractor incorrectly strapped a machine to plaintiff which
subjected him to a pulling and stretching of his spinal column. During the
treatment, plaintiff was left unattended.

Plaintiff in Killingsworth alleged that the defendant-doctor's negligent
injection to relieve muscular pain in her shoulder caused a punctured
lung and severe pain throughout her entire chest cavity. Plaintiff's medi-
cal expert, who also was the doctor who later treated her punctured lung,
did not state in his affidavit that defendant had failed to exercise the
reasonable degree of care and skill required under the circumstances. The
affidavit merely stated that "the only apparent cause of her punctured
lung was 'the injections she received on the previous day.' " The court of
appeals reversed the trial court's decision to grant defendant summary
judgment. The appeals court held that "the instant case appears to come
within the limited 'pronounced results' exception to the general rule re-
garding the requirement of medical testimony in a malpractice case."'

The decision in Killingsworth was based primarily on the fact that de-
fendant's alleged negligence was in the performance of the treatment,
and not negligence in the making of an incorrect diagnosis.' The court of
appeals cited its earlier decision in Caldwell, in which it ruled that negli-
gence in the performance of the treatment is the critical factor in deter-
mining whether expert testimony is required.7 The court also noted that
defendant's affidavit failed to allege that the puncture was already pre-
sent in plaintiff's lung when she visited defendant. Additionally, plain-
tiff's expert submitted an affidavit that directly contradicted defendant's
denial of causation.8

The court of appeals in Killingsworth conservatively followed prior rul-
ings in making its decision and did not see its holding as an "extension of
the longstanding rules regarding medical malpractice."' Previous case law
indicated that "when a doctor, while stitching a wound on his patient's
cheek, by an awkward move, thrusts his needle into the patient's left eye,
or where a leg or limb which has been broken is shorter than the other
after treatment,"'0 then expert testimony is not required to establish a
prima facie case. These examples all involved situations in which the
facts concerning the alleged malpractice were so well known that expert

4. 167 Ga. App. at 654, 307 S.E.2d at 124.
5. Id. at 658, 307 S.E.2d at 127.
6. Id. at 656, 307 S.E.2d at 126.
7. Id. (citing Caldwell v. Knight, 92 Ga. App. 747, 751-52, 89 S.E.2d 900, 903-04 (1955)).
8. 167 Ga. App. at 657, 307 S.E.2d at 126.
9. Id. at 658, 307 S.E.2d at 127.

10. Id. at 655, 307 S.E.2d at 125 (citing Summerour v. Lee, 104 Ga. App. 73, 75, 121
S.E.2d 80, 81 (1961); Shea v. Phillips, 213 Ga. 269, 271-72, 98 S.E.2d 552, 555 (1957); Cald-
well v. Knight, 92 Ga. App. 747, 751, 89 S.E.2d 900, 903 (1955)).
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testimony was not required. The opinion in Killingsworth is consistent
with these examples because it is common knowledge that a punctured
lung should not result from a proper injection for shoulder pain.

Contrary Expert Opinion. The Supreme Court of Georgia ruled in
Jackson v. Gershon,11 another recent medical malpractice decision, that a
plaintiff's expert must provide a 'contrary expert opinion' concerning the
defendant's performance of treatment. Otherwise, a plaintiff's complaint
is subject to being dismissed on a motion for summary judgment.12 In
Jackson, plaintiff's expert stated in his deposition that the defendant-
doctor's treatment of plaintiff was within the standards of adequate med-
ical care, but the expert also stated that he would have approached plain-
tiff's problem more conservatively by ordering further tests before pro-
ceeding with surgery.13 The court held that "a plaintiff in a malpractice
action must counter a defendant's expert affidavit with a contrary expert
opinion," but ruled that the deposition of plaintiff's expert in Jackson
was sufficient to establish a factual question of whether surgery was medi-
cally necessary.1

4 The supreme court indicated that an expert witness is
not required to testify that his professional colleague was negligent to es-
tablish a jury question; he is only required to provide a sufficiently 'con-
trary expert opinion.'

B. Statute of Limitations

Supplier of Dangerous Chattel. In Altrid v. Emory University,15

the Georgia Court of Appeals affirmed the trial court's finding that a
cause of action against a hospital "as the supplier of a dangerous chattel
is encompassed by the definition of an 'action for medical malpractice'
contained in Ga. Code Ann. § 3-1101, and is therefore barred by the [two-
year] statute of limitations contained in Ga. Code Ann. § 3-1102.""

11. 251 Ga. 577, 308 S.E.2d 164 (1983).
12. Id. at 578, 308 S.E.2d at 166.
13. Id.
14. Id.
15. 166 Ga. App. 130, 303 S.E.2d 486 (1983).
16. Id. at 130, 303 S.E.2d at 487. GA. CoDE ANN. § 3-1101 (Harrison Supp. 1984),

O.C.G.A. § 9-3-70 (Michie 1982) states in relevant part
As used in this article, the term "action for medical malpractice" means any

claim for damages resulting from the death of or injury to any person arising out
of:

(1) Health, medical, dental, or surgical service, .... prescription, ... or
care rendered by a person authorized by law to perform such service ... or

(2) Care or service rendered by any .. hospital ....
Id.

GA. CoD. ANN. § 3-1102 (Harrison Supp. 1984), O.C.G.A. § 9-3-71 (Michie 1982) states in
relevant part: "[Ain action for medical malpractice shall be brought within two years after
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In Allrid, plaintiffs husband died as a result of a diagnostic procedure
in which a radioactive substance called 'thorotrast' was used. The court of
appeals declined to decide whether the administration of the thorotrast
was a 'service' or a 'sale.' The court held that in either case the cause of
action fit within the definition of an action for medical malpractice, and
affirmed the grant of summary judgment in favor of the defendant-hospi-
tal. No previous Georgia cases were directly on point, so the Court relied
on Faser v. Sears, Roebuck & Co., 17 in which the Eleventh Circuit Court
of Appeals held that a plaintiff's action against a pharmacy, for injuries
caused by a prescription drug purchased at the pharmacy, fell within the
definition of medical malpractice." The court in Faser reasoned that
Georgia Code Annotated section 3-1101(a)(3) "includes a 'medical ...
prescription.., rendered by a person authorized by law to perform such
[a) service,'" within its definition of medical malpractice.19 "Moreover,
Georgia law historically has allowed medical malpractice suits against
parties other than physicians." 0

Wrongful Death. In a significant medical malpractice decision, the
Supreme Court of Georgia held in Clark v. Singer"' that Official Code of
Georgia Annotated section 9-3-71 is unconstitutional as applied to a med-
ical malpractice wrongful death action. 2 The decision held that the stat-
ute of limitations for this kind of claim is two years from the time of
death, and not two years from the act or omission that constituted mal-
practice. The court said:

[W]e find no rational basis for a limitation scheme which permits a medi-
cal malpractice wrongful death action if the patient dies within two years
of the defendant's negligent act but which bars a wrongful death action if
the patient lives for two years after defendant's negligent act where the
defendant is a doctor but not in other wrongful death cases.'*

the date on which the negligent or wrongful act or omission occurred." Id.
17. 674 F.2d 856 (11th Cir. 1982).
18. Id. at 859.
19. Id. (quoting GA. CoD ANN. § 3-1101 (Harrison Supp. 1984), O.C.G.A. § 9-3-70

(Michie 1982)).
20. 674 F.2d at 859. See, e.g., Shannon v. Thornton, 155 Ga. App. 670, 272 S.E.2d 535

(1980) (dentists); St. Joseph's Hoasp., Inc. v. Mattair, 239 Ga. 674, 238 S.E.2d 366 (1977)
(hospitals).

21. 250 Ga. 470, 298 S.E.2d 484 (1983) (construing O.C.G.A. § 9-3-71 (Michie 1982)).
22. 250 Ga. at 472, 298 S.E.2d at 486.
23. Id.
* The Georgia Supreme Court recently handed down a decision in Shessel v. Stroup, 253

Ga. 56, 316 S.E.2d 155 (1984), which affects this area of the law. In Shessel, plaintiff
brought a medical malpractice suit against defendant when she became pregnant after the
defendant-doctor performed a bilateral tubal fulguration. The defendant-doctor contended
that plaintiff's claim was barred by section 9-3-71 since the action was brought more than
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C. Informed Consent

Voluntary Sterilization Act. In Robinson v. Parrish,2 the Supreme
Court of Georgia ruled that the Georgia Voluntary Sterilization Act" re-
quires physicians to "fully inform the patient of the intended results of
sterilization, . . . [however], the statute does not require a physician to
disclose the possible risks and complications of the sterilization proce-
dure" before a patient can validly consent to that procedure.2 The only
existing law on this issue was found in the Voluntary Sterilization Act
itself, which requires a physician to provide each patient with a "full and
reasonable medical explanation... as to the meaning and consequences
of such operation.' 1

Chief Justice Hill argued in his dissenting opinion that since steriliza-
tion is almost always an elective operation, the patient is entitled to be
fully informed of all possible risks and complications that are associated
with the sterilization procedure." Hill thus interpreted the Voluntary
Sterilization Act's requirement that physicians explain the "consequences
of such operation" much more broadly than the majority."

Medical Consent. The Georgia Court of Appeals in Simpson v. Dick-
son"0 reiterated its 'hands off' position and refused to reinterpret the
Georgia Medical Consent Law."1 The court discussed its previous inter-

two years after the alleged negligent act- The supreme court denied defendant's motion for
judgment on the pleadings and held the Code section, as applied, unconstitutional. The
court based its reasoning on Clark, and went on to say that the cause of action did not arise
until the 'injury' occurred. Since the 'injury' in Shessel was plaintiff's impregnation, which
occurred more than two years after defendant's alleged negligent act, a literal application of
the section 9-3-71 statute of limitations provisions would bar plaintiff's claim before the
cause of action arose. Thus, the court held that section 9-3-71 is "a denial of equal protec-
tion and therefore unconstitutional as applied to personal injury claims in which injury oc-
curs more than two years after the negligent or wrongful act or omission occured." 253 Ga.
at 59, 316 S.E.2d at 158.

Due to the late date of this case, it actually does not fall within this survey period. It will
undoubtedly be discussed in greater detail in next year's Georgia Survey issue.

24. 251 Ga. 496, 306 S.E.2d 922 (1983).
25. O.C.G.A. tit. 31, ch. 20 (Michie 1982).
26. 251 Ga. at 497, 306 S.E.2d at 923 (emphasis added).
27. O.C.G.A. § 31-20-2 (Michie 1982).
28. 251 Ga. at 498, 306 S.E.2d at 924 (Hill, C.J., dissenting).
29. Id. at 498-99, 306 S.E.2d at 924.
30. 167 Ga. App. 344, 306 S.E.2d 404 (1983).
31. O.C.G.A. § 31-9-6 (Michie 1982). Section 31-9-6(d) states in relevant part

A consent to surgical or medical treatment which discloses in general terms the
treatment or course of treatment in connection with which it is given and which is
duly evidenced in writing and signed by the patient ... shall be conclusively pre-
sumed to be a valid consent in the absence of fraudulent misrepresentation of
material facts in obtaining the same.
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pretation of this statute in Young v. Yarn,3 2 in which the court
stated: "'We cannot interpret the requirement of disclaiming in general
terms the treatment or [course] of treatment as including a requirement
for disclosure of risks of treatment.' ,,33 The court concluded by saying
that this interpretation of the statute has been unanimously followed,'
and "'[ijf this Court has been wrong from the beginning,. . . let the leg-
islative power be invoked to prescribe a new rule for the future.'-35

II. INTRAFAMLY RELATIONS

A. Interspousal Tort Immunity

In Harris v. Harris,' the Supreme Court of Georgia held that the doc-
trine of interspousal tort immunity is not applicable to separated
spouses.3 7 Joseph and Mariah Harris married in 1964, lived together for
approximately eight years, but separated, after which Joseph Harris lived
intermittently with another woman for the next ten years. On October 2,
1982, Mariah Harris was severely injured after being struck by a car
driven by her husband, Joseph."

Mariah Harris filed a suit in the Superior Court of Chatham County
alleging gross negligence on the part of her husband and sought $60,000
in compensatory damages and $1,000,000 in punitive damages. The trial
court granted Joseph Harris' motion for summary judgment based on the
doctrine of interspousal tort immunity."9 Under this doctrine, one is not
permitted to maintain an action against one's spouse for a personal tort
that does not involve a property right.40

The supreme court reviewed the traditional policy reasons behind the
interspousal immunity rule and found that the most justifiable rationale
was "the belief that abrogation of interspousal tort immunity would fos-

32. 136 Ga. App. 737, 222 S.E.2d 113 (1975).
33. 167 Ga. App. at 347, 306 S.E.2d at 406 (quoting Young v. Yarn, 136 Ga. App. 737,

738, 222 S.E.2d 113, 114 (1975)) (emphasis in original).
34. See, e.g., Holbrook v. Schatten, 165 Ga. App. 217, 299 S.E.2d 128 (1983); Butler v.

Brown, 162 Ga. App. 376, 290 S.E.2d 293 (1982); Blount v. Moore, 159 Ga. App. 80, 282
S.E.2d 720 (1981); Parr v. Palmyra Park Hosp., 139 Ga. App. 457, 228 S.E.2d 596 (1976);
McMullen v. Vaughn, 138 Ga. App. 718, 227 S.E.2d 440 (1976).

35. 167 Ga. App. at 348, 306 S.E.2d at 407 (quoting Adams v. Brooks, 35 Ga. 63, 66
(1866)).

36. 252 Ga. 387, 313 S.E.2d 88 (1984).
37. Id. at 388, 313 S.E.2d at 90.
38. Id. at 387, 313 S.E.2d at 89.
39. Id.
40. See O.C.G.A. § 19-3-8 (Michie 1982 & Supp. 1984); Robeson v. International Indem.

Co., 248 Ga. 306, 282 S.E.2d 896 (1981).
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ter marital disharmony and disunity, and... [would result in] collusive
or friendly lawsuits between spouses."4 Since Joseph Harris had been
separated from his wife for almost ten years, and had cohabitated with
another woman during that period of separation, there was no 'marital
harmony' to be protected. 42 Additionally, there was no evidence of collu-
sion between the parties or evidence of any intent to defraud an insur-
ance company.4 Consequently, the policies justifying interspousal immu-
nity were inapplicable in this case, therefore, the supreme court refused
to uphold the trial court's application of the rule."

B. Loss of Consortium

In W.J. Bremer Co. v. Graham,'4 the Georgia Court of Appeals held
that a loss of consortium claim is not available to a child when a parent is
injured by the tortious act of another.4" Lucian Graham was injured after
the motorcycle he was riding collided with defendant's truck. His minor
children filed suit claiming that their father's injuries were caused by de-
fendant's negligence and that they were entitled to recover damages for
the loss of their father's consortium.47 The trial court denied defendant's
motion to dismiss and ruled that a minor child can recover damages for
loss of consortium as a result of injuries suffered by his father from the
tortious act of a person outside the family household.48

The court of appeals reversed the trial court and based its holding on
the reasoning that an action for loss of consortium is "by its very nature
historically and definitionally self-limited to and applicable only to the
two parties to the marital union, the spouses." 49 Plaintiffs urged the court
to expand loss of consortium claims to include children, just as it previ-
ously had expanded loss of consortium claims to include wives in Brown
v. Georgia- Tennessee Coaches, Inc.60 The court of appeals rejected this
argument and held that consortium is presently defined as the special
rights and duties which grow out of the marital relationship. The court's
rationale in Graham was as follows:

"[T]here is a reciprocally equal status as spouses in the marriage rela-
tion, with the right of each to recover for the loss of consortium of the

41. 252 Ga. at 388, 313 S.E.2d at 89.
42. Id. at 388, 313 S.E.2d at 90.
43. Id.
44. Id.
45. 169 Ga. App. 115, 312 S.E.2d 806 (1983).
46. Id. at 117, 312 S.E.2d at 808.
47. Id. at 115, 312 S.E.2d at 807.
48. Id.
49. Id. at 117, 312 S.E.2d at 808.
50. 88 Ga. App. 519, 77 S.E.2d 24 (1953).
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other, there is no such reciprocity of recognition of a parent's and child's
claim. In sum, the reasoning supporting the recognition of the wife's
claim, to end an injust discrimination in law, is not applicable to a child's
claim for loss of parental consortium."'

Thus, the court in Graham refused to follow three jurisdictions that have
recently recognized a minor child's independent cause of action for the
loss of parental consortium.52

The Supreme Court of Georgia denied a writ of certiorari despite Jus-
tice Smith's strong dissent."5 Smith felt that "[jiudicial inertia, rather
than the history or definition of the loss of consortium claim,"" was the
basis of the court of appeals' holding. Since Graham's children would
have undoubtedly been able to recover under the wrongful death statute
for the loss of their father's society and companionship had he been
killed, Smith felt that Graham's children should be allowed to bring a loss
of consortium claim for the loss of their father's affections and compan-
ionship during his hospitalization and recovery period."'

C. Wrongful Death

Definition of 'Child or Children.' In Edenfield v. Jackson," the Su-
preme Court of Georgia held that any legitimate or illegitimate child may
now maintain a cause of action under Georgia's wrongful death statute
for the death of the child's proven father if there is no widow." Plaintiff
was an illegitimate daughter of Willie L. Jackson, who was killed in an
automobile accident in 1980. Plaintiff, who was acknowledged at birth by
Jackson as his daughter because his name appears on her birth certificate,
sued the driver of the other car involved in the accident for the wrongful
death of her father."9

The trial court ruled that the wrongful death statute was unconstitu-
tional because it prevented illegitimate children from maintaining a cause

51. 169 Ga. App. at 116-17, 312 S.E.2d at 808 (quoting De Angelis v. Lutheran Medical
Center, 84 A.D.2d 17, 26, 445 N.Y.S.2d 188, 195 (1981)).

52. 169 Ga. App. at 117, 312 S.E.2d at 808. But see Weitl v. Moss, 311 N.W.2d 259 (Iowa
1981); Berger v. Weber, 411 Mich. 1, 30a N.W.2d 424 (1981); Ferriter v. Daniel 0'Connel's
Sons, Inc., 381 Mass. 507, 413 N.E.2d 690 (1980) (cases in which a minor child's indepen-
dent cause of action for loss of parental consortium has been recognized).

53. Graham v. W.J. Bremer Co., 252 Ga. 36, 312 S.E,2d 787 (1984) (Smith, J.,
dissenting).

54. Id. at 36, 312 S.E.2d at 787.
55. Id. at 37, 312 S.E.2d at 787.
56. 251 Ga. 491, 306 S.E.2d 911 (1983).
57. O.C.G.A. §§ 51-4-1 to -5 (Michie 1982).
58. 251 Ga. at 495, 306 S.E.2d at 915.
59. Id. at 491, 306 S.E.2d at 912.
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of action for the wrongful death of their fathers." The supreme court
avoided the constitutional issue and decided the case on statutory con-
struction grounds. It held that the statute does not discriminate against
illegitimate children on its face since it specifically allows any child or
children to maintain a wrongful death claim.61 Although the court in
Brinkley v. Dixie Construction Co." had previously defined 'child or chil-
dren' to exclude illegitimates," the supreme court in Edenfield overruled
Brinkley and held that an illegitimate is a 'child or children' within the
meaning of the wrongful death statute."

The supreme court examined several United States Supreme Court de-
cisionses that have defined the rights of illegitimate children. Application
of the principles from those cases rendered the Georgia wrongful death
statute, as it was interpreted in Brinkley, unconstitutional under the
equal protection clause because it "discriminate[d] purely on the status of
illegitimacy," an immutable human characteristic." The revised defini-
tion of 'child or children' not only allowed the Supreme Court of Georgia
in Edenfield to include illegitimates within the class of persons entitled to
maintain a wrongful death action, but also enabled the court to uphold
the constitutionality of Georgia's wrongful death statute.67

Parental Right to Maintain Action for Wrongful Death of an
Illegitimate Child. In Soloman v. Sapp," the Georgia Court of Appeals
ruled that the father of an illegitimate child may maintain a wrongful
death action for the death of that child." In Soloman, the parents of an
illegitimate child brought a wrongful death suit against defendant after
the child was killed in an automobile accident. Although the father's pa-
ternity was undisputed, the child's parents were never married, the child
had never been legitimated, and the father had not even initiated legal
proceedings to legitimate the child.70

After the suit was settled for $65,000, the parents' counsel filed an in-
terpleader action to determine how the funds should be disbursed. The
trial court granted the mother's motion for summary judgment and ruled

60. Id. at 491-92, 306 S.E.2d at 912.
61. Id. at 492, 306 S.E.2d at 912.
62. 205 Ga. 415, 54 S.E.2d 267 (1949) (overruled in Edenfield v. Jackson, 251 Ga. 491,

306 S.E.2d 911 (1983)).
63. 251 Ga. at 492, 306 S.E.2d at 912.
64. Id. at 495, 306 S.E.2d at 915.
65. See Gomez v. Perez, 409 U.S. 535 (1973); Weber v. Aetna Casualty & Sur. Co., 406

U.S. 164 (1973); Levy v. Louisiana, 391 U.S. 68 (1968).
66. 251 Ga. at 494, 306 S.E.2d at 914.
67. Id. at 495, 306 S.E.2d at 915.
68. 169 Ga. App. 267, 312 S.E.2d 166 (1983).
69. Id. at 268, 312 S.E.2d at 168.
70. Id. at 267, 312 S.E.2d at 167.
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that she was entitled to receive the entire $65,000 since the father of the
illegitimate child could not bring a wrongful death action."'

The Georgia Court of Appeals examined the relevant statutory lan-
guage and found that a 1979 revision to Georgia Code Annotated section
74-108,"' which deleted the limitation that only the mother of an illegiti-
mate child could recover under the statute, by implication permitted the
father to maintain such an action.73 This conclusion was supported by a
1980 revision in section 74-108, which provided that both parents have
the right to maintain an action for the wrongful death of a child if they
are living but are divorced, separated, or living apart.74 The court of ap-
peals thus held that the $65,000 should be distributed by the trial court
in some manner between the parents, and reversed the trial court's ruling
that granted summary judgment to the mother.75

The decisions in Soloman and Edenfield enlarge the class of persons
who may maintain a cause of action under Georgia's wrongful death stat-
ute. In both cases, the courts were reluctant to treat situations involving
illegitimate children differently from similar situations involving legiti-
mate children. Each decision is consistent with the modern equal protec-
tion view that courts should not interpret statutes in a manner that dis-
criminates against illegitimates on the basis of illegitimacy."

III. FALSE IMPRISONMENT

A. Improper Restraint of Property

In Burrow v. K-Mart Corp.,77 the Georgia Court of Appeals decided, in
a case of first impression, that improper physical restraint of property
that restrains one's freedom of motion creates a jury question of whether
false imprisonment has occurred.7 8 Defendant K-Mart Corporation ap-
pealed a jury verdict that found that plaintiff had been falsely imprisoned
and was entitled to $25,000 in damages.

Plaintiff in Burrow purchased lamps which defendant's salesman

71. Id.
72. GA. CODE ANN. § 74-108(b)(5) (Harrison 1981), O.C.G.A. § 19-7-1(c)(5) (Michie 1982)

(new law reads that "tin actions for recovery, the illegitimacy of the child shall be no bar to
recovery" Id.).

73. 169 Ga. App. at 268, 312 S.E.2d at 168.
74. GA. CODE ANN. § 74-108(b)(2)(C) (Harrison 1981), O.C.G.A. § 19-7-1(c)(2)(C) (Michie

1982).
75. 169 Ga. App. at 268-69, 312 S.E.2d at 168.
76. See, e.g., J. NOWAK, R. ROTUNDA & J. YOUNG, HANDBOOK ON CONsITrUTIONAL LAW

601 (1978).
77. 166 Ga. App. 284, 304 S.E.2d 460 (1983).
78. Id. at 289, 304 S.E.2d at 465.
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placed in two cardboard boxes that remained partially open.79 At the
checkout counter defendant's cashier rang up the purchase and gave
plaintiff her receipt. After plaintiff placed the receipt in her purse, she
picked up her boxes, and was approached by the 'store greeter.' 80 Accord-
ing to the testimony of the K-Mart manager, the responsibility of the
store greeter was to make sure that sales receipts were visible.81 The store
greeter testified that she checked open boxes to ensure that the articles in
the boxes were the same as those on the receipt. The store greeter told
plaintiff, "I got to search your boxes," to which plaintiff responded, "I
have my receipt." The store greeter insisted on searching the boxes and
then "snatched" the boxes from plaintiff's hands. Plaintiff pointed out
the salesman who sold the lamps to her and asked the store greeter, "why
are you searching me?" The store greeter replied, "because it is my job."
After the search was completed and the store greeter told plaintiff that
she could leave the store, plaintiff said she subsequently became "anxious
and depressed."8

False imprisonment is defined as "the unlawful detention of the person
of another, for any length of time, whereby he is deprived of his personal
liberty.' ' 8

3 Since no Georgia cases have considered whether false imprison-
ment occurs when one surrenders his freedom of motion because of force
directed against his valuable property, the Georgia Court of Appeals in
Burrow examined several decisions in other jurisdictions."

In Griffin v. Clark,86 an Idaho court ruled that "where one was re-
strained of her liberty by means of the removal of her baggage from the
train on which she was traveling, and followed it to regain possession, and
was thereby caused to remain after departure of the train, the circum-
stances constituted false imprisonment."'86 In National Bond & Invest-
ment Co. v. Whithorn,9 a conditional purchaser opposed a car reposses-
sion by remaining in the car and applying the brakes while the car was
being towed away. The Supreme Court of Kentucky held that a jury must
decide whether false imprisonment had occurred since plaintiff was not
required to surrender possession of the vehicle and was entitled to assert
his rights." In Ashland Dry Goods Co. v. Wages,8" plaintiff's purse was

79. Id. at 284, 304 S.E.2d at 461.
80. Id.
81. Id. at 285, 304 S.E.2d at 462.
82. Id.
83. O.C.G.A. § 51-7-20 (Michie 1982).
84. 166 Ga. App. at 288, 304 S.E.2d at 464.
85. 55 Idaho 364, 42 P.2d 297 (1935).
86. 32 AM. Ju. 2D False Imprisonment § 15 (1982) (citing Griffin v. Clark, 55 Idaho 364,

42 P.2d 297 (1935)).
87. 276 Ky. 204, 123 S.W.2d 263 (1939).
88. 166 Ga. App. at 288-89, 304 S.E.2d at 464 (citing National Bond & Inv. Co. v.

Whithorn, 276 Ky. 204, 123 S.W.2d 263 (1939)).
89. 302 Ky. 577, 195 S.W.2d 312 (1946).
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taken from her while defendant investigated whether plaintiff was shop-
lifting. The Supreme Court of Kentucky found that the restraint of plain-
tiff's purse acted to restrain her as well and created a jury question with
respect to whether she was falsely imprisoned."

The Georgia Court of Appeals found these cases persuasive and com-
patible with Georgia law because "false imprisonment [is an act] which
operate[s] upon the will of the person threatened and may result in a
reasonable fear of personal difficulty."' 1 The court in Burrow affirmed the
trial court's decision that denied the grant of a new trial, and ruled that a
jury question was presented "as to whether the words and acts by the
defendant's employee operated upon the plaintiff's will so as to restrain
her."9' The court of appeals placed significant weight upon the fact that
the store greeter told plaintiff that she "could go" after the search was
completed, implying that the plaintiff was in her custody while the search
was performed.'

B. Unlawful Imprisonment

The Georgia Court of Appeals in Collins v. Sadlo" focussed on the
standard for deciding whether a police officer's warrantless arrest of
plaintiff was legally justified in defense of plaintiff's claim that she was
falsely imprisoned. The court held that a warrantless arrest is justified
only when the plaintiff is "endeavoring to escape" or for other cause
shown."

Burke Furniture Company (Burke), which was not a party to the ap-
peal, accepted a stolen and forged check from one of its customers. One of
Burke's employees identified plaintiff as the person who tendered it, and
plaintiff, after being contacted by a detective, voluntarily went to the po-
lice station for questioning." Plaintiff was told that the next morning she
would have to see the defendant-officer who was handling the case. That
evening, defendant received two phone calls from Burke employees in-
forming him that plaintiff was planning to leave town." Defendant called

90. 166 Ga. App. at 289, 304 S.E.2d at 464 (citing Ashland Dry Goods Co. v. Wages, 302
Ky. 577, 195 S.W.2d 312 (1946)).

-91. 166 Ga. App. at 289, 304 S.E.2d at 465.

92. Id.
93. Id.
94. 167 Ga. App. 317, 306 S.E.2d 390 (1983).
95. Id. at 320, 306 S.E.2d at 392.
96. Id. at 317, 306 S.E.2d at 390.
97. Id.
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other officers "to see about picking [plaintiff] up,"98 and he arrested her
that evening without a warrant. Plaintiff testified that she was not in-
formed at the time of the arrest that the officer had been told she was
trying to leave town." After her arrest, plaintiff was incarcerated until
the charges of theft and forgery against her were dismissed. 00

The Georgia Court of Appeals reversed the trial court's ruling that
granted summary judgment to defendant. The court held that "genuine
issues . . . remain regarding the underlying legality of [plaintiff's] arrest
and, consequently, jury questions remain regarding whether [defendant]
is liable for [plaintiff's] imprisonment." 101 The trial court granted sum-
mary judgment because defendant had probable cause to believe plaintiff
had committed a crime.102

The court of appeals, however, explained that "the defendant in a false
imprisonment case premised upon a warrantless arrest does not meet his
defensive burden merely by demonstrating the existence of probable
cause but he must go further and show the arrest was also effectuated
pursuant to one of the 'exigent circumstances' enumerated in O.C.G.A. §
17-4-20(a)."' 03 Plaintiff testified that she had no intention of fleeing and
that she was neither asked whether she intended to leave town, nor was
she apprised of the bases for the officer's action.104 Plaintiff's warrantless
arrest was apparently "based entirely on the unsubstantiated allegations
of nondisinterested persons rather than upon the officer's personal sub-
stantiation of the hearsay allegations of her possible flight."'' 5 A warrant-
less arrest is only authorized under Official Code of Georgia Annotated
section 17-4-20(a) if the plaintiff was "endeavoring to escape or if for
other cause . . . there was likely to be a failure of justice for want of a
judicial officer to issue a warrant."'" The court of appeals did indicate,
however, that an officer may make a warrantless arrest by relying on an
informant rather than upon the officer's observations, "so long as the in-
formant's statement is reasonably corroborated by other matters within
the officer's knowledge." 107

98. Id.
99. Id. at 317, 306 S.E.2d at 391.

100. Id.
101. Id. at 321, 306 S.E.2d at 393.
102. Id. at 317-18, 306 S.E.2d at 391.
103. Id. at 319, 306 S.E.2d at 392.
104. Id. at 320, 306 S.E.2d at 392-93.
105. Id. at 320, 306 S.E.2d at 393.
106. Id. at 320, 306 S.E.2d at 392 (construing O.C.G.A. § 17-4-20(a) (Michie 1982)) (em-

phasis added).
107. 167 Ga. App. at 320, 306 S.E.2d at 393.
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IV. MISCELLANEOUS

A. Master-Servant

In Ireland Electric Corp. v. Georgia Highway Express,0 s the Georgia
Court of Appeals held that an employer may not maintain an action
against a tortfeasor's employer for the loss of an employee's services that
is caused by the tortfeasor's negligence.109 The court held that the com-
mon-law rule embodied in Official Code of Georgia Annotated section 51-
1-9110 is inapplicable to the modern employer-employee relationship since
the relationship is based today on contract rather than ownership."' The
court in Ireland Electric Corp. did say in dictum that such an action may
be maintained when the tort is intentional, reasoning that an alleged
tortfeasor can foresee an injury to the employer as a consequence of in-
tentional acts against an employee.""

B. Statute of Limitations

In Daniel v. American Optical Corp.,"" plaintiff sought to recover
damages under a strict liability tort theory pursuant to Official Code of
Georgia Annotated section 51-1-11(b), which contains a ten-year limita-
tions period."' Defendant filed a motion to dismiss contending that the
action was barred by Official Code of Georgia Annotated section 9-3-33,
which contains a two-year limitations period." 5 The Supreme Court of
Georgia, answering a certified question from the Eleventh Circuit Court
of Appeals, held that because the nature of the injury sustained in the
case was an injury to the person, and because the scope of the application
of section 9-3-33 is determined by the nature of the injury sustained
rather than the legal theory underlying the claim for relief, the two-year
limitations period in section 9-3-33 was applicable rather than the ten-
year period in section 51-1-11(b)."'

108. 166 Ga. App. 150, 303 S.E.2d 497 (1983).
109. Id. at 150, 303 S.E.2d at 497.
110. O.C.G.A. § 51-1-9 (Michie 1982) states that "[e]very person may recover for torts

committed to himself, his wife, his child, his ward, or his servant." Id.
111. 166 Ga. App. at 152, 303 S.E.2d at 498.
112. Id. at 152-53, 303 S.E.2d at 499.
113. 251 Ga. 166, 304 S.E.2d 383 (1983).
114. O.C.G.A. § 51-1-11(b) (Michie 1982) provides in relevant part that "[no action

shall be commenced pursuant to this subsection with respect to any injury after 10 years
from the date of the first sale for use or consumption of the personal property causing or
otherwise bringing about the injury." Id.

115. O.C.G.A. § 9-3-33 (Michie 1982) provides in relevant part that "[aictions for inju-
ries to the person shall be brought within two years after the right of action accrues." Id.

116. 251 Ga. at 168, 304 S.E.2d at 385.

340 [Vol. 36



C. Legal Accident

In Chadwick v. Miller,'17 the Georgia Court of Appeals reconciled a
conflict in Georgia decisions regarding the appropriateness of an instruc-
tion to the jury on the defense of 'accident.' Plaintiffs were the children
of Linda Chadwick, who was killed when a vehicle, owned by defendant
ACCO Industries (ACCO) and driven by its employee, Miller, struck a car
in which Chadwick was a passenger. Plaintiffs brought a wrongful death
action against ACCO, Miller, and Frix, who was the driver of the car in
which Chadwick was riding.'"8 The jury returned a verdict for all three of
the defendants. The trial court granted plaintiffs' motion for a new trial
with respect to the claim against Frix, but denied a new trial with respect
to the claims against ACCO and Miller.119

The issue presented to the court of appeals was whether the trial court
had properly submitted the defense of 'accident' to the jury. The court
noted that conflicting theories have arisen in Georgia concerning the ap-
propriateness of an instruction on 'accident.12 0 In Morrow v. Southeast-
ern Stages,"' the Georgia Court of Appeals adopted a strict definition of
the term 'accident.' The court in Morrow held that an 'accident' instruc-
tion should only be given when the evidence indicates that the proximate
cause of the injury was not a negligent act; the injurious event must have
occurred in "the absence of negligence . . .for which no one would be
liable."''

In Palmore v. Stapleton,"2 the court of appeals held that "[tihe theory
of 'accident' only applies when the injury does not result from the negli-
gence of either party, and is a mere casualty not due to the negligence of
anyone . , but may be due to the negligence of a third person not a
party to the suit."''  In Chadwick, this conflict was resolved and the strict
view of the 'accident' charge in Morrow was adopted."' The court of ap-
peals specifically overruled Palmore, Eddleman v. Askew,2 Baggett v.
Jackson,"7 Boatright v. Sosebee,' Lynch v. Broom,"' Elder v. Metro-

117. 169 Ga. App. 338, 312 S.E.2d 835 (1983).
118. Id. at 338-39, 312 S.E.2d at 836.
119. Id. at 339, 312 S.E.2d at 836.
120. Id. at 339-42, 312 S.E.2d at 837-38.
121. 68 Ga. App. 142, 22 S.E.2d 336 (1942).
122. 169 Ga. App. at 344, 312 S.E.2d at 840 (emphasis added).
123. 157 Ga. App. 691, 278 S.E.2d 476 (1981) (overruled in Chadwick v. Miller, 169 Ga.

App. 338, 312 S.E.2d 835 (1983)).
124. 169 Ga. App. at 340, 312 S.E.2d at 837 (citing Palmore v. Stapleton, 157 Ga. App.

691, 278 S.E.2d 476 (1981)) (citations omitted) (emphasis in original).
125. 169 Ga. App. at 343, 312 S.E.2d at 839.
126. 50 Ga. App. 540, 179 S.E. 247 (1934) (overruled in Chadwick v. Miller, 169 Ga. App.

338, 312 S.E.2d 835 (1983)).
127. 79 Ga. App. 460, 54 S.E.2d 146 (1949) (overruled in Chadwick v. Miller, 169 Ga.
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politan Atlanta Rapid Transit Authority,130 and Garrett v. Brannen.'"1
The decision in Chadwick was based upon several factors. First, the

Supreme Court of Georgia had previously indicated that the strict defini-
tion of 'accident' in Morrow is the correct interpretation."'2 Second, in
Eddleman v. Askew,'13 3 no authority was presented to support the initial
formulation of the broader definition." Finally, the broader definition of
'accident' tended to obscure the distinction between 'accident' and 'sud-
den emergency,' and tended to unfairly aid defendants.'

With respect to the circumstances in which an 'accident' charge is ap-
propriate, the court of appeals in Chadwick provided the following
guidelines:

[The) cases in which the negligence of another is relied upon defensively
are to be submitted to the jury under general instructions regarding the
factual determination of whether or not the defendant was negligent and,
if so, whether his negligence was the proximate cause of the injuries sus-
tained. The defense of accident in this state is to be confined to its strict
sense as an occurrence which takes place in the absence of negligence
and for which no one would be liable. Unless there is evidence authoriz-
ing a finding that the occurrence was an "accident" as thus defined, a
charge on that defense is error.'

The court of appeals applied this definition of 'accident' and held that
since Chadwick's death was caused by some person's negligence, then the
jury charge on accident was reversible error.137

D. Negligence Action for Economic Loss Due to Defective Product

In Vulcan Materials Co. v. Driltech, Inc.,138 the Supreme Court of
Georgia held that a negligence action for economic damages to a product
resulting from the defective condition of the product may only be main-

App. 338, 312 S.E.2d 835 (1983)).
128. 108 Ga. App. 19, 132 S.E.2d 155 (1963) (overruled in Chadwick v. Miller, 169 Ga.

App. 338, 312 S.E.2d 835 (1983)).
129. 158 Ga. App. 52, 279 S.E.2d 302 (1981) (overruled in Chadwick v. Miller, 169 Ga.

App. 338, 312 S.E.2d 835 (1983)).
130. 160 Ga. App. 78, 286 S.E.2d 315 (1981) (overruled in Chadwick v. Miller, 169 Ga.

App. 338, 312 S.E.2d 835 (1983)).
131. 164 Ga. App. 10, 296 S.E.2d 205 (1982) (overruled in Chadwick v. Miller, 169 Ga.

App. 338, 312 S.E.2d 835 (1983)).
132. 169 Ga. App. at 343, 312 S.E.2d at 839.
133. 50 Ga. App. 540, 179 S.E. 247 (1934).
134. 169 Ga. App. at 343, 312 S.E.2d at 839.
135. Id. at 343-44, 312 S.E.2d at 839.
136. Id. at 344, 312 S.E.2d at 840 (emphasis in original).
137. Id.
138. 251 Ga. 383, 306 S.E.2d 253 (1983).
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tained when a "sudden calamitous event" occurs which "poses an unrea-
sonable risk of injury to other persons or property."' 39 Previously, a negli-
gence action could not be maintained to recover the loss in economic
value of a defective product unless the product caused some personal in-
jury or damage to other property. A consumer's exclusive remedy if no
personal injury or damage to other property occurred was under warranty
law.140 In Vulcan Materials, a defective drilling machine caught fire and
was damaged beyond repair, yet no personal injury or other property
damage resulted. The drill owner filed a federal diversity action to re-
cover damages for loss of the use of the drill."4

The Supreme Court of Georgia answered two certified questions and
recognized an exception to the Georgia rule that bars recovery in a negli-
gence action for the loss in economic value of a defective product.142 A
plaintiff may recover economic damages to a defective product when
there is "a sudden and calamitous event which, although it may only
cause damage to the defective product itself, poses an unreasonable risk
of injury to other persons or property. 1 43

E. Governmental Immunity

In Wilmoth v. Henry County,"4 the Georgia Supreme Court held that
a person may not circumvent the sovereign immunity doctrine"" by
bringing a personal injury action against a county under the eminent do-
main provision of the Georgia Constitution."46 Plaintiff in Wilmoth sus-
tained injuries in a fall at the Henry County courthouse while serving as a
juror and filed suit against the county alleging negligence in the mainte-
nance of the courthouse premises. 41

Plaintiff contended that her injury was a "taking or damaging of pri-
vate property for a public purpose without just and adequate compensa-
tion first being paid.' 48 She claimed that the 'taking for a public pur-
pose' requirement was satisfied because she was on county property for
the public purpose of serving as a juror. 49 The supreme court held that

139. Id. at 388, 306 S.E.2d at 257.
140. Id. at 385, 306 S.E.2d at 255 (citing Pennsylvania Glass Sand Corp. v. Caterpillar

Tractor Co., 652 F.2d 1165 (3d Cir. 1981)).
141. 251 Ga. at 383, 306 S.E.2d at 254.
142. Id. at 383-84, 306 S.E.2d at 254.
143. Id. at 388, 306 S.E.2d at 257.
144. 251 Ga. 643, 309 S.E.2d 126 (1983).
145. GA. CONST. art. 1, § 2, para. 9.
146. GA. CONST. art. I, § 3, para. 1.
147. 251 Ga. at 643, 309 S.E.2d at 126.
148. Id.
149. Id. at 643, 309 S.E.2d at 127.
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the eminent domain provision is generally "not applicable to actions for
personal injury damages and that the principle, which is based upon the
eminent domain powers of the sovereign, does not contemplate the 'tak-
ing' of a human being."150 The doctrine of sovereign immunity, therefore,
was applicable to bar plaintiff's claim.151

F. Contribution

In Marchman & Sons, Inc. v. Nelson,52 the Supreme Court of Georgia
ruled on a novel question of contribution among tortfeasors. Plaintiffs,
who were lower riparian landowners, sued defendant-developers and con-
tractors, who were upper riparian landowners, in a tort action.'3 The suit
was settled between plaintiffs and all defendants, except for three who
refused to participate in the settlement.1 " Plaintiffs released all partici-
pating defendants from liability and dismissed their complaint with
prejudice.""

Marchman and Cowart, two participating defendants, subsequently
sued nonparticipating defendants Nelson and Arthur for contribution.,
The trial court granted defendants' motion for summary judgment and
the Georgia Court of Appeals affirmed the trial court's ruling on the
grounds that the dismissal with prejudice of the original plaintiffs' com-
plaint was a bar to the suit for contribution."67

The supreme court in Nelson examined the history of contribution
among joint tortfeasors and concluded that under present Georgia law, if
a plaintiff settles a suit against one tortfeasor, that tortfeasor has a right
to seek contribution against joint tortfeasors.158 While the parties ac-
knowledged this rule as the law in Georgia, Nelson and Arthur argued
that the dismissal of the original plaintiffs' claim with prejudice was "an
adjudication that they [were] not joint tortfeasors [or] [iun other words,
[that] the dismissal with prejudice [was] an adjudication on the merits in
their favor."'

The supreme court rejected that argument, and held that while a dis-
missal with prejudice "operates as an adjudication on the merits, .. it is

150. Id.
151. Id. at 644, 309 S.E.2d at 127.
152. 251 Ga. 475, 306 S.E.2d 290 (1983).
153. Id. at 475, 306 S.E.2d at 291.
154. Id.
155. Id.
156. Id.
157. Marchman & Son, Inc. v. Nelson, 165 Ga. App. 684, 300 S.E.2d 315, rev'd, 251 Ga.

475, 306 S.E.2d 290 (1983).
158. 251 Ga. at 477, 306 S.E.2d at 293.
159. Id. at 477, 306 S.E.2d at 292.
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not, in truth, a determination of the issues in the case."' 60 Since the dis-
missal with prejudice of the original plaintiffs' claim was not a determina-
tion that Nelson and Arthur were not joint tortfeasors, the participating
defendants were entitled to maintain a suit for contribution against the
nonparticipating defendants. 61

G. Contractual Relations

The Georgia Court of Appeals extended the right to recover for tortious
interference with contractual relations in Rouse v. Crum.2  In that case,
plaintiff alleged that defendants unduly influenced plaintiff's father to
change the beneficiary of a life insurance policy purchased by the fa-
ther.'" Plaintiff alleged that he was the original beneficiary of the policy
and that defendants took advantage of the father's poor health and weak-
ened physical condition to rename themselves as beneficiaries.,'

The court of appeals held that a named beneficiary of an insurance
policy has a property interest in the contract since the beneficiary has the
"right to insist upon strict adherence to the policy's terms concerning
changing of beneficiary, and. . . generally [has] the right to pay the pre-
miums to keep the contract in force.""' Since parties to a contract may
sue in tort for a third party's interference with the enjoyment of their
contractual property rights, the court of appeals concluded that "mali-
cious interference with the right of a named beneficiary to insurance pro-
ceeds . . . [falls] within the scope of tortious interference with contrac-
tual relations."' 66 Nevertheless, the court found that plaintiff failed
to meet his burden of proof and affirmed a directed verdict for
defendants.1s1

160. Id. at 477, 306 S.E.2d at 293 (citation omitted) (emphasis in original).
161. Id. at 477-78, 306 S.E.2d at 293.
162. 169 Ga. App. 439, 313 S.E.2d 140 (1984).
163. Id. at 439-40, 313 S.E.2d at 141.
164. Id. at 440, 313 S.E.2d at 141.
165. Id. at 441, 313 S.E.2d at 142.
166. Id.
167. Id. at 441-42, 313 S.E.2d at 142.
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