
State and Local Taxation

by John L. Coalson, Jr.*

I. INCoME TAXES

A. 1984 Legislative Changes

The 1984 Georgia General Assembly made several significant changes
affecting state income taxation of corporations and individuals. Most sig-
nificantly, the Subchapter S Revision Act of 1982,1 which made substan-
tial changes in federal taxation of Subchapter S corporations, was made
applicable for Georgia income tax purposes, effective retroactively.2 Also,
a special income tax deduction was provided for payments made to mi-
nority subcontractors by parties to state contracts.8

Federal Subchapter S Revision Act of 1982 Made Applicable
For Georgia Tax Purposes, Effective Retroactively. The Georgia
income tax statute generally ties a corporation's taxable net income for
Georgia tax purposes to the corporation's taxable income as defined in
the Internal Revenue Code of 1954, with certain adjustments provided in
the Georgia statute." For this purpose, however, 'Internal Revenue Code
of 1954' is a specifically defined term, and is presently defined to mean
the Internal Revenue Code of 1954 as it existed on January 1, 1981.8 The
effect of the legislature's decision not to update the Georgia statute's defi-
nition of 'Internal Revenue Code of 1954' has been to make the signifi-
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1. Subchapter S Revision Act of 1982, Pub. L. No. 97-354, 96 Stat. 1669 (codified at 26
U.S.C. § 1361 (1982)).

2. 1984 Ga. Laws 1323 (codified at O.C.G.A. § 48-7-38 [48-7-39 (Michie Supp. 1984)).
3. 1984 Ga. Laws 1644 (codified in part at O.C.G.A. § 48-7-38 (Michie Supp. 1984)).
4. O.C.G.A. § 48-7-21 (Michie 1982 & Supp. 1984).
5. Id. § 48-1-2(14).
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cant changes made to the Internal Revenue Code by the Economic Recov-
ery Tax Act of 1981,' as well as all subsequent changes in the federal tax
laws, generally inapplicable for Georgia income tax purposes.

This year, although once again declining to adopt several proposals that
would have updated the definition of 'Internal Revenue Code' for all
Georgia income tax purposes, the legislature added a new Code section,
Official Code of Georgia Annotated section 48-7-38 [48-7-39)," which pro-
vides that "for purposes of determining the Georgia taxable net income of
small business corporations and their shareholders, the provisions of Sub-
chapter S of Chapter 1 of Subtitle A of the Internal Revenue Code of
1954, as such provisions existed on January 1, 1983, shall apply."8 This
amendment was made effective retroactively to include all tax years be-
ginning on or after January 1, 1983.9

The intent of the amendment clearly was to make applicable, for Geor-
gia tax purposes, the provisions of the federal Subchapter S Revision Act
of 1982.10 That Act, which became effective for federal purposes in Octo-
ber, 1982, made dramatic and much-needed changes in the federal tax
rules governing election by small business corporations. 1 The manner in
which the amendment of the Georgia Code was effected, however, leaves
open some unnecessary technical issues. The updated reference to the In-
ternal Revenue Code in the new Code section 48-7-38 [48-7-39] techni-
cally does not affect Code section 48-7-21(b)(8), the existing provision
dealing with the effectiveness of federal Subchapter S elections for Geor-
gia purposes.1' Because the new section applies by its terms only "for

6. Economic Recovery Tax Act of 1981, Pub. L. No. 97-34, 95 Stat. 172 (1981).
7. 1984 Ga. Laws 1323 (codified at O.C.G.A. § 48-7-38 [48-7-391 (Michie Supp. 1984)).
8. O.C.G.A. § 48-7-38 [48-7-39] (Michie Supp. 1984).
9. Id.

10. Subchapter S Revision Act of 1982, Pub. L. No. 97-354, 96 Stat. 1669 (codified at 26
U.S.C. § 1361 (1982)).

11. Id.
12. O.C.G.A. § 48-7-21(b)(8) (Michie 1982 & Supp. 1984) provides in applicable part:

(8) REQUIRED EULCTIONS. All elections made by corporate taxpayers under the
Internal Revenue Code of 1954 shall also apply under this article except elections
involving consolidated corporate returns and subchapter "S" elections which shall
be treated as follows:

(B) Subchapter "S" elections. Subchapter "S" elections apply only if all
stockholders are subject to tax in this state on their portion of the corpo-
rate income. If all nonresident stockholders pay the Georgia income tax on
their portion of the corporate income, the election shall be allowed.

Id.
Note that for purposes of this section, which was not amended by 1984 Ga. Laws 1323,

"Internal Revenue Code of 1954" continues to mean, under Georgia Code section 48-1-2(14),
the Internal Revenue Code of 1954 as it existed on January 1, 1981. As of January 1, 1981,
federal rules governing eligibility to elect to be taxed under Subchapter S differed from
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purposes of determining taxable net income," it arguably does not bring
Georgia into line with the new federal rules on basic eligibility to make
the 'S' election,' 8 the new rules on revocation or termination of 'S' elec-
tions, 1 4 and other changes made by the Subchapter S Revision Act of
1982 dealing with matters other than the simple determination of taxable
net income. Although it certainly can be argued that determination of
taxable net income of the corporation and its shareholders-to which new
Code section 48-7-21(b)(8) expressly applies-requires an implicit adop-
tion of the other rules relating to 'S' corporations, it seems unwise to
leave such important issues subject to question.

The author has discussed this matter with the Deputy Revenue Com-
missioner of Georgia, and has been advised that it is the opinion of the
Department of Revenue that the legislature intended that all the federal
Subchapter S changes, including those dealing with qualification for 'S'
corporation status, revocation, and termination of elections, be made ef-
fective for state purposes as well. This intended change would bring
Georgia totally in line with federal Subchapter S rules. The Deputy Com-
missioner also indicated that the Department may clarify this issue by
regulation.

Special Deduction Provided for Payments Made to Minority
Subcontractors by Parties to State Contracts. The legislature this
year also added a special deduction from income for a portion of pay-
ments made to minority subcontractors by parties to state contracts.15
New Official Code of Georgia Annotated sections 48-7-21(b)(12) and 48-7-
38(b) provide that, in computing the Georgia taxable net income of a cor-
poration, partnership, or individual, federal taxable income is reduced by
ten percent of qualified payments made by the taxpayer to minority con-
tractors in furtherance of a state contract.' e

To qualify for the special deduction, payments: (a) must not exceed
the value of the goods or service provided; (b) must be made during the
tax year for which the exclusion is claimed; and (c) must be made to a
subcontractor who, at the time of such payment, is certified as a "minor-

those that went into effect after adoption of the Subchapter S Revision Act of 1982. The
Georgia legislature apparently intended to incorporate the rules that went into effect after
the adoption of the Subchapter S Revision Act through the new Georgia Code section 48-7-
38 [48-7-39), but the legislature failed to amend the definition of Internal Revenue Code in
Georgia Code section 48-1-2(14). The question is, therefore, which set of rules now governs
the determination of whether an election will be recognized for Georgia purposes?

13. Subchapter S Revision Act of 1982, Pub. L. No. 97-354, 96 Stat. 1669 (codified at 26
U.S.C. § 1361 (1982)).

14. Id.
15. 1984 Ga. Laws 1644 (codified at O.C.G.A. §§ 48-7-21(b)(12), 48-7-38 (Michie Supp.

1984)).
16. O.C.G.A. §§ 48-7-21(b)(12), 48-7-38 (Michie Supp. 1984).
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ity contractor" by the Commissioner of Administrative Services.7 The
definition of "minority" provided in the act is limited to racial minori-
ties;'6 therefore, companies owned by women, religious minorities, and
nationality groups would not qualify for the special exclusion. Not more
than $100,000 may be subtracted from the federal income of any taxpayer
for any tax year under the new provision, which is effective for all taxable
years beginning on or after January 1, 1985."1

B. 'Dock Pick-Up Sales' to Out-of-State Customers for Immediate
Transport out of State Held Not Gross Receipts from Business Done in
Georgia

In Strickland v. Patcraft Mills, Inc.,20 the Georgia Supreme Court held
that receipts from sales of tangible personal property by a Georgia-based
company, when the goods are picked up by an out-of-state customer at
the seller's place of business in Georgia for immediate transport out of
state, do not constitute "gross receipts from business done within this
state"' for purposes of Official Code of Georgia Annotated section 48-7-
31(d)(2)(C). Therefore, such receipts are not included in the numerator of
the gross receipts factor used in computing the portion of the selling cor-
poration's income taxable in Georgia.2

The decision was somewhat surprising based on the literal language of
the Georgia statute, which provides that "receipts shall be deemed to
have been derived from business done in this state. . . if the receipts are
received from ...products delivered within this state to customers.'"s
The court acknowledged that a literal reading of the statute supported
the state's position that the 'dock pick-up sales' in question should be
considered Georgia sales and included in the Georgia gross receipts fac-
tor.24 The court, however, said that prior Georgia decisions2 had con-

17. Id. § 48-7-21(b)(12), 48.7-38(d).
1. Id. § 48-7-38(a)(1) defines "member of a minority" to mean "an individual who is a

member of a race which comprises less than 50 percent of the total population of the state."
Id.

19. Id. § 48-7-38(c).
20. 251 Ga. 43, 302 S.E.2d 544 (1983).
21. Id. at 44, 302 S.E.2d at 544.
22. O.C.G.A. § 48-7-31(d)(2) (Michie 1982) provides for apportionment of the business

income of a corporation having income from property owned or business done both within
Georgia and elsewhere based on application of a three factor formula, consisting of the aver-
age of: (a) the proportion of the corporation's property owned or rented in Georgia to its
property everywhere; (b) the proportion of its payroll in Georgia to its payroll everywhere;
and (c) the proportion of its "gross receipts from business done within this state" to its
"gross receipts from business done everywhere." Id.

23. Id. § 48-7-31(d)(2)(C).
24. 251 Ga. at 45, 302 S.E.2d at 545.
25. Undercofler v. U.S. Steel Corp., 109 Ga. App. 8, 135 S.E.2d 69 (1964), aff'd, 220 Ga.

553, 140 S.E.2d 269 (1965); Oxford v. Nehi Corp., 215 Ga. 74, 109 S.E.2d 329 (1959).
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strued the statute as adopting a 'destination' or 'place of market' theory
for apportioning gross receipts within and without the state.2a Under that
theory, since the goods in question, although technically delivered to the
customer within this state, were destined for immediate transport out of
the state by the customer, the receipts from the sale were not considered
attributable to business done in Georgia."

II. BANK SHARE TAXES

A. The Pre-1984 Statute

Prior to January 1, 1984, Georgia imposed an ad valorem tax on the
shares of all banks organized under Georgia law or federal law and lo-
cated within Georgia.25 Although technically the statute imposed the tax
on the shares of the bank's stock owned by its shareholders," each bank
was required by the statute to return its own shares for taxation and to
pay the tax itself.8 0

The shares were required to be returned for taxation at their "fair mar-
ket value;"' 1 but the "fair market value" was expressly defined by the
statute to equal the net worth of the bank, less certain deductions, di-
vided by the number of outstanding shares.8 ' Thus, the tax essentially
was imposed on the net worth of banks, less certain specified statutory
deductions.

With the exception of ad valorem taxation on real property owned by
banks, the bank share tax was the only state or local levy to which banks
were subject.33 The bank share tax statute itself provided that banks
should not be subject to any state income taxes, state franchise taxes, or
city or county license taxes." Georgia courts also have held that the ex-
emption extended to ad valorem taxation of a bank's personal property as

26. 251 Ga. at 45, 302 S.E.2d at 545.
27. Accord Olympia Brewing Co. v. Commissioner, 326 N.W.2d 642 (Minn. 1982); De-

partment of Revenue v. Parker Banana Co., 391 So. 2d 762 (Fla. Dist. Ct. App. 1980).
28. Former O.C.G.A. §§ 48-6-90 to -95 (Michie 1982).
29. Id. 5 48.6-90(a)(1).
30. Id. § 48.6-90(b). In Roberts v. Gunter, 251 Ga. 276, 304 S.E.2d 369 (1983), the court

held that, technically, the banks were considered to be acting as the agents of their share-
holders in paying the tax. Id. at 278, 304 S.E.2d at 373.

31. Former O.C.G.A. § 48-6-90(a)(1) (Michie 1982).
32. Id. § 486-90(a).
33. Id. 15 48-6-90 to -95.
34. Id. § 48.6-90(d).
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well.$'

B. Share Tax Repealed Effective January 1, 1984; Banks Taxable as
Other Business Corporations

Anticipating the developments described below, the Georgia legislature
in 1983 repealed the bank share tax effective January 1, 1984.3 Official
Code of Georgia Annotated section 48-6-90 was amended to provide that,
effective January 1, 1984, all depository financial institutions operating
within the state shall be subject to all forms of state and local taxation in
Georgia "in the same manner and to the same extent" as other business
corporations operating within the state . 7 Consequently, beginning in
1984, banks and other depository financial institutions operating in Geor-
gia became subject to many kinds of taxes that they had never been sub-
jected to before, including state income taxes, county and municipal busi-
ness license taxes, and ad valorem taxes on their tangible personal
property."

C. U.S. Supreme Court Holds Bank Share Tax Like Georgia's Unlaw-
ful Absent Deduction for Federal Securities

As previously noted, the Georgia bank share tax was essentially a tax
on the net worth of banks, less certain specified statutory deductions."
No deduction was expressly provided in the statute for federal securities
owned by banks. Several banks challenged the Georgia statute based on
the absence of such a deduction, claiming that the imposition of a tax on
the net worth of banks without allowing a deduction for federal securities
owned by the banks constituted an indirect tax on the value of any such
federal securities, which is prohibited by federal statute.'"

35. Citizens & Southern Nat Bank v. Fulton County, 245 Ga. 441, 265 S.E.2d 559
(1980).

36. 1983 Ga. Laws 1350.
37. O.C.G.A. § 48-6-90 (Michie Supp. 1984).
38. Prior to the enactment of the amended Georgia Code section 48-6-90, banks and

other depository financial institutions were exempted from state income taxes, state
franchise taxes, city or county business license taxes, and taxes upon tangible personal prop-
erty by the former Code section 48-6-90.

39. Former O.C.G.A. § 48-6-90(a) (Michie 1982).
40. Rev. Stat. J 3701 (1878), unofficially codified in 1926 as 31 U.S.C. § 742, amended in

1959 by Pub. L. No. 86-346, 73 Stat. 621, reformulated without substantive change at 31
U.S.C. § 3124(a) by Act of September 13, 1982, 96 Stat. 877, 945. Rev. Stat. § 3701, as
amended, provides in applicable part:

All stocks, bonds, Treasury notes, and other obligations of the United States,
shall be exempt from taxation by or under State or municipal or local authority.
This exemption extends to every form of taxation that would require that either
the obligations or the interest thereon, or both, be considered, directly or indi-
rectly, in the computation of the tax.
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In Bartow County Bank v. Bartow County Board of Tax Assessors
(Bartow County Bank I),41 the Georgia Supreme Court originally held
that the Georgia bank share tax statute did not permit any deduction for
federal obligations owned by banks in computing the fair market value of
the banks' shares for purposes of the tax, but that the Georgia tax never-
theless did not violate 31 U.S.C. § 742, the federal statute exempting fed-
eral obligations from direct or indirect state taxation.'" This decision was
appealed to the United States Supreme Court, as was a very similar deci-
sion from Texas. On July 5, 1983, the United States Supreme Court ruled
in American Bank & Trust Co. v. Dallas County's that the Texas bank
share tax statute, which was fundamentally identical to the Georgia stat-
ute, did indeed contravene the federal exemption provision" and, there-
fore, was unconstitutional under the supremacy clause of the United
States Constitution. The Supreme Court then vacated the Georgia Su-
preme Court's prior decision in Bartow County Bank I and remanded the
case back to the Georgia court for further consideration in light of the
decision in American Bank & Trust Co.'6

D. Georgia Supreme Court Authorizes 'Proportionate' Deduction for
Federal Securities Owned by Banks

On remand, the Georgia Supreme Court in Bartow County Bank v.
Bartow County Board of Tax Assessors (Bartow County Bank II)" em-
phasized its duty to construe the bank share tax statute so that its consti-
tutionality would be upheld, if possible.' 7 Although the Georgia statute
did not expressly authorize any deduction for federal securities in com-
puting the bank share tax liability, the Georgia Supreme Court concluded
that, in light of the United States Supreme Court's ruling in American
Bank & Trust Co., the requisite deduction must be read into the statute
by implication.'

s

That left, however, the question of the amount of the deduction neces-
sary to render the statute constitutional. The United States Supreme

41. 248 Ga. 703, 285 S.E.2d 920 (1982), vacated and remanded, 103 S. Ct. 3563 (1983).
42. 248 Ga. at 711, 285 S.E.2d at 920.
43. 103 S. Ct 3369 (1983).
44. Id. at 3371.
45. See Bartow County Bank v. Bartow County Bd. of Tax Assessors, 251 Ga. 831, 312

S.E.2d 102 (1984).
46. 251 Ga. 831, 312 S.E.2d 102 (1984), prob. juris. noted, 104 S. Ct. 2654 (1984) (No. 83-

1620).
47. 251 Ga. at 833, 312 S.E.2d at 104.
48. Id.
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Court had not dealt with that issue in American Bank & Trust Co.49 Two
of the three banks involved in companion cases"o argued on remand in
Bartow County Bank II that they must be permitted to deduct from the
net worth asset base to which the tax applied the full value of all federal
securities they owned." Documents submitted before the Georgia Su-
preme Court indicated that such a 'full value' deduction approach would
have the effect of reducing their share tax liability, as well as that of vir-
tually every other bank in the state, to zero, because banks almost invari-
ably hold portfolios of federal securities in excess of their net worth re-
duced by the other deductions expressly allowed by the statute.52

The Attorney General of Georgia, representing the tax authorities in-
volved," argued, with the support of the third bank involved in the com-
panion cases," that the decision in American Bank & Trust Co. required
only that there be allowed a deduction sufficient to eliminate federal se-
curities from the net worth base to which the tax applied. According to
the Attorney General's argument, this could be accomplished by a 'pro-
portionate' deduction formula that would permit the banks to deduct
only a portion of the value of their federal securities from the net worth
tax base.5'

The Georgia Supreme Court held in Bartow County Bank II and its
two companion cases that, in the absence of any showing by the banks
that federal securities had been purchased from sources other than gen-
eral commingled funds provided in part from net worth sources and in
part from deposits and other 'liability' sources not part of the tax base,
only a 'proportionate' deduction was necessary to eliminate federal secur-
ities entirely from the tax base, which, the court concluded, was all the
federal statute required." Thus, the court held that the banks could
claim a deduction equal to a proportion of their net worth in computing
their Georgia share tax liability. The numerator of the fraction used in

49. 103 S. Ct. at 3369-82.
50. In addition to Bartow County Bank, The First National Bank of Atlanta (as succes-

sor in interest to First National Bank of Cartersville, Georgia) and The Citizens and South-
ern National Bank (as successor in interest to The Citizens and Southern Bank of Bartow
County) were also before the court on separate appeals.

51. 251 Ga. at 833, 312 S.E.2d at 105.
52. Id.
53. Former Code section 48-6-90(b) required that a bank's shares be returned for taxa-

tion in each county, municipality, and taxing district in which the bank was located or had
branches. O.C.G.A. § 48-6-90(b) (Michie 1982). In addition, the State Revenue Commis-
sioner was a party, having intervened in support of the local taxing authorities.

54. The Citizens and Southern National Bank supported the taxing authorities' position
in favor of a proportionate deduction as opposed to deduction from net worth of the full
value of all federal securities owned by banks.

55. 251 Ga. at 833, 312 S.E.2d at 105.
56. Id.
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calculating the deduction would be the total value of federal securities
owned by a bank, and the denominator would be a bank's total assets.5'

E. Ultimate Outcome and Effect on Georgia Banks Unclear; Protective
Claims for Refund Advisable

One of the three bank-taxpayers in the Georgia cases has now filed an
appeal from the Georgia Supreme Court's decision in Bartow County
Bank IH,88 asking the United States Supreme Court to rule that the use of
the proportionate deduction method authorized by the Georgia Supreme
Court results in a partial indirect taxation of the federal securities owned
by the banks and is, therefore, in violation of Revenue Statute section
3 701." The appellant bank argues that, unless the Georgia court recon-
strues the Georgia statute to allow a deduction for the full value of a
bank's federal securities, the Georgia bank share tax should be declared
unconstitutional."

A final decision on this issue by the United States Supreme Court is
not expected for another year, and perhaps longer if the case should again
be remanded to the Georgia Supreme Court. In the meantime, the ulti-
mate resolution of this issue and the effect on Georgia banks remains un-
certain. If the high court affirms the Georgia Supreme Court's decision,
the matter presumably will be ended, with banks being entitled to receive
partial refunds of share taxes for those open years for which claims have
been filed, and the amount of such refunds to be computed by using the
proportional deduction for federal securities authorized in Bartow County
Bank I. If the United States Supreme Court concludes, however, that
the proportional deduction authorized by the Georgia court is not suffi-
cient to render the statute valid, the case presumably will again be re-
manded to the Georgia Supreme Court. The Georgia court then may con-
strue the statute in another attempt to uphold its constitutionality, this
time by permitting a full deduction for all federal securities owned by the
banks; or, alternatively, it could conclude on remand that no such full

57. Id. at 836, 312 S.E.2d at 106. Essentially, the formula adopted by the Georgia Su-
preme Court was as follows: Tax Base = Net Worth - ((Federal Obligations - Total As-
sets) X Net Worth]. From this tax base would be subtracted the other deductions expressly
allowed by the statute. Id.

58. First Nat'l Bank of Atlanta v. Bartow County Bd. of Tax Assessors, prob. juris.
noted, 104 S. Ct. 2654 (1984) (No. 83-1620) (Appellant First National Bank of Atlanta is a
successor in interest to First National Bank of Cartersville, Ga. Marcus Collins, an addi-
tional respondent, is successor in interest to W. E. Strickland, State Revenue
Commissioner).

59. Brief for Appellant at 1, First Nat Bank of Atlanta v. Bartow County Bd. of Tax
Assessors, prob. juis. noted, 104 S. Ct. 2654 (1984) (No. 83-1620) (filed on July 14, 1984).

60. Id.
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MERCER LAW REVIEW

deduction is authorized and that the bank share tax is, therefore, invalid.
If the Georgia Supreme Court refuses to permit a full deduction upon a
remand from the United States Supreme Court and instead strikes down
the statute, it remains to be seen how the Georgia court would then deal
with the next issue that almost certainly would come before it in this
area: May banks, previously thought to be exempt from all state and
local taxes other than the share tax and ad valorem taxes on real prop-
erty, now be subjected, by virtue of the share tax being held unconstitu-
tional, to retroactive assessments of income taxes, personal property
taxes, business license taxes, etc., the potential liability for which could
be many times the amount of bank share taxes previously paid?"'

In light of this risk, it would seem imperative that banks try to protect
themselves as much as possible by filing protective refund claims for bank
share taxes paid by them for all open years.62 To be safe, claims probably
should be worded in the alternative and computed utilizing: (a) the pro-
portionate deduction method approved by the Georgia Supreme Court in
Bartow County Bank 11;63 (b) a full deduction of all federal securities
owned by the bank in the event the United States Supreme Court should
conclude that a full deduction is required to render the Georgia bank
share tax constitutional and the Georgia court should approve such a de-
duction on remand of the current appeal; and (c) a full refund of all taxes
paid in the event the statute ultimately is ruled unconstitutional.

III. GROSS PREMIUMS TAXES ON INSURANCE COMPANIES

A. Background-Gross Premiums Taxes Up To 1983

Prior to 1960, many municipalities and counties, acting pursuant to lo-
cal legislation authorizing them to levy business license fees and taxes,
imposed taxes on insurance companies measured by the gross premiums
received by the companies on insured persons or property residing or lo-
cated within the municipalities or counties. For example, a 1958 local

61. The Attorney General argued before the Georgia Supreme Court that, in the event
the proportionate deduction method was not utilized, the bank share tax statute should be
held invalid rather than a full deduction for the entire value of federal securities allowed.
The Attorney General further argued that, in the event the statute should be declared inva-
lid, the court should rule that banks would be subject to certain retroactive assessments,
even though no such assessments were actually before the court for review, and even though
express exemptions from some of the taxes in question also are contained in portions of the
Code outside the bank share tax statute. Presumably, these exemptions would not be af-
fected by the striking down of the share tax statute or any portion thereof.

62. Claims for such refunds may be filed pursuant to O.C.G.A. § 48-5-380 (Michie 1982).
63. 251 Ga. at 833, 312 S.E.2d at 105.
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constitutional amendment," and implementing legislation adopted the
following year,65 authorized DeKalb County to levy license fees and taxes
on all businesses operating in unincorporated DeKalb County. Pursuant
to this authority, DeKab County adopted an ordinance on July 1, 1959,
imposing a schedule of license taxes on all such businesses, including in-
surance companies." In the case of insurance companies, the tax was
measured by a percentage of gross premiums received by such
companies."

Shortly thereafter, the Georgia General Assembly enacted the Georgia
Insurance Code of 1960." The Insurance Code, which became effective
January 1, 1961, was a general act the stated purpose of which was to
"revise, classify, consolidate, and supersede the present laws relating to
insurance,"9 and to regulate, at the state level, all aspects of the insur-
ance industry in Georgia.70

Chapter 56-13 of the Insurance Code, as enacted in 1960, was entitled
"Fees and Taxes."' It provided for a statewide gross premiums tax on all
insurance companies doing business in Georgia equal to 2.25 % of gross
direct premiums received during the year upon policies insuring persons,
property, or risks in Georgia.7 This was not a new tax, however. The
statewide gross premiums tax had been in existence since the General
Tax Act of 1935;7" and by 1955, it had evolved into the same language
and amounts as were subsequently incorporated into the Insurance Code
in 1960.7

4 There was no reference in the Code provisions imposing the
statewide tax, either prior to 1960 or in the 1960 Insurance Code itself, to
similar taxes that might be imposed by local governments; hence, the
1960 Code contained no express preemption of any such local premiums
taxes.

64. 1958 Ga. Laws 582 (codified at GA. CODE ANN. § 2-3601 (Harrison 1977); GA. CONS?.
art. XI, § 1, para. IV).

65. 1959 Ga. Laws 2658.
66. Nash v. National Preferred Life Ins. Co., 222 Ga. 14, 15, 148 S.E.2d 402, 404 (1966).
67. Id.
68. 1960 Ga. Laws 289 (codified at GA. CoDE ANN. tit. 56 (Harrison 1977 & Supp. 1984);

current version at O.C.G.A. tit. 33 (Michie 1982 & Supp. 1984)).
69. 1960 Ga. Laws 289.
70. See Cotton States Mutual Ins. Co. v. DeKalb County, 251 Ga. 309, 312, 304 S.E.2d

386, 389 (1983).
71. 1960 Ga. Laws 289, 503 (codified at GA. Cow ANN. tit. 56, ch. 56-13 (Harrison 1977);

current version at O.C.G.A. tit. 33, ch. 8 (Michie 1982 & Supp. 1984)).
72. 1960 Ga. Laws 289, 505 (codified at GA. CODE ANN. § 56-1303 (Harrison 1977); cur-

rent version at O.C.G.A. § 33-8-4 (Michie 1982)).
73. 1935 Ga. Laws 11, 60-61.
74. Compare 1945 Ga. Laws 419, 420 and 1955 Ga. Laws (Extra. Sess.) 45 with 1960 Ga.

Laws 289, 505 (increasing the amount of tax from the 1935 rate of 1.5% to the 1960 and
current rate of 2.25%).
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In 1964, the Insurance Code was amended 5 to provide special rules to
govern the taxation of life insurance companies only. The first section of
the 1964 Act, later codified as Official Code of Georgia Annotated section
33-8-8(a)," did provide expressly for the preemption of local taxes on
gross receipts of life insurance companies:

Except as otherwise provided in this section, the State of Georgia
hereby pre-empts the field of imposing taxes, except taxes on real prop-
erty and tangible personal property taxed ad valorem, upon life insur-
ance companies, their agents and other representatives, ... and no
county or unincorporated area thereof, city, municipality... or other
political subdivision... shall impose, levy, charge or require the same,
except as herein provided in subsection (2) of this section.77

Subsection (2) of the 1964 amendments expressly authorized munici-
palities, notwithstanding the general preemption language of subsection
(1), to levy certain limited license fees and to impose a tax based on the
gross premiums received by life insurance companies from policies upon
the lives of people residing in the municipalities." No authority was given
to any other type of political subdivision, including counties, to impose
license fees or to tax gross premiums of life insurance companies. Never-
theless, in 1965, DeKalb County attempted to levy both a business license
fee and a premiums tax (which, as noted above, had been adopted by the
County in 1959 pursuant to authority granted by special local legisla-
tion)75 against life insurance companies doing business in unincorporated
DeKalb County. The insurance companies in the county protested the
assessments based on the express preemption language in the 1964
amendment to the Insurance Code."o Not surprisingly, the Georgia Su-
preme Court, in Nash v. National Preferred Life Insurance Co.,51 held
that the 1964 amendments indeed had preempted the power DeKalb
County might otherwise have had pursuant to the prior local legislation
to tax life insurance companies,' and thus voided the assessments.

75. 1964 Ga. Laws 122 (codified at GA. CoDs ANN. § 56-1310 (Harrison 1977); current
version at O.C.G.A. § 33-8-8 (Michie 1982 & Supp. 1984)).

76. O.C.G.A. § 33-8-8(a) (Michie 1982 & Supp. 1984).

77. 1964 Ga. Laws 122, 123 (codified at GA. CoDe ANN. § 56-1310 (Harrison 1977); cur-
rent version at O.C.G.A. § 33-8-8 (Michie 1982 & Supp. 1984)).

78. 1964 Ga. Laws 122, 123.

79. Nash v. National Preferred Life Ins. Co., 222 Ga. at 15, 148 S.E.2d at 404.

80. 1964 Ga. Laws 122, 123.

81. 222 Ga. 14, 148 S.E.2d 402 (1966).
82. Id. at 22, 148 S.E.2d at 408.
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B. Cotton States Mutual Insurance Co. v. DeKalb County

After Nash v. National Preferred Life Insurance Co.,63 it was clear that
counties could not impose gross premiums taxes on life insurance compa-
nies because of the preemption language in the 1964 amendments to the
Insurance Code dealing with taxation of life insurance companies. Coun-
ties generally continued to impose such taxes, however, against property
and casualty companies and other kinds of insurers. In 1983, however, in
Cotton States Mutual Insurance Co. v. DeKalb County," the Georgia
Supreme Court concluded that the Georgia Insurance Code preempted a
county's power to tax premiums of nonlife insurance companies as well."

The Cotton States decision came as a surprise to many in the insurance
industry and to many outside the industry who follow taxation of insur-
ance companies. Whereas in National Preferred Life the supreme court
had relied upon the 1964 amendments to the Insurance Code containing
express language concerning preemption of local taxes on life insurance
companies, in Cotton States the court went much further and concluded
that, at the time of adoption of the Insurance Code itself in 1960, the
legislature entirely preempted the field with respect to taxation of insur-
ance companies generally." Although the court acknowledged that there
had been no express preemption of local taxes in the 1960 Act, as there
clearly had been in the 1964 amendments with respect to taxation of life
insurance companies, the court said that such preemption "can be fairly
implied from the sweeping language and broad scope of the 1960 general
act regulating the insurance industry on a statewide basis, and particu-
larly from the statewide gross premium tax on casualty insurance compa-
nies contained in O.C.G.A. § 33-8-4. " '

No mention was made in the Cotton States decision of the fact that the
1960 Act adopting the Insurance Code represented in large part merely a
consolidation of statutory provisions that previously had been scattered
throughout the code rather than a sweeping new regulatory scheme, and
that this was certainly the case with respect to the statewide gross premi-
ums tax, which then had been in existence for 25 years. Nor did the court
discuss the fact that the statewide gross receipts tax incorporated into the
Insurance Code in 1960 (and later codified at Official Code of Georgia
Annotated section 33-8-4) did not deal separately with life insurance
companies and other kinds of insurers, but rather applied to all foreign

83. 222 Ga. 14, 148 S.E.2d 402 (1966).
84. 251 Ga. 309, 304 S.E.2d 386 (1983).
85. Id. at 312, 304 S.E.2d at 389.
86. Id. at 312, 304 S.E.2d at 388-89.
87. Id.
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and domestic insurance companies doing business in Georgia." As a re-
sult, if the 1960 legislation preempted local taxes with respect to casualty
insurance companies, as the court concluded in Cotton States, it presum-
ably did so with respect to life insurance companies as well. This conclu-
sion makes it difficult to explain the need felt by the legislature to include
express preemption language with respect to life insurance companies in
the 1964 amendments, or indeed difficult to explain the court's own reli-
ance on the 1964 express preemption language in National Preferred Life
with respect to life insurance carriers and its subsequent 17-year delay
(following the National Preferred Life decision) in concluding that the
1960 Act had already preempted all local taxation of all insurance carri-
ers even prior to the 1964 amendments.

C. Legislative Developments

The Georgia legislature, in any event, now has turned the former tax-
payer victories in Nash v. National Preferred Life Insurance Co.89 and
Cotton States Mutual Insurance Co. v. DeKalb County" into hollow
ones, at best.

In 1981, the legislature effectively reversed National Preferred Life by
adding to the Insurance Code a county tax on the gross premiums of life
insurance companies doing business in the unincorporated areas of each
county, 1 thereby effecting on a statewide basis the tax that the court in
National Preferred Life had held could not be enforced at the local level.

Then, in 1983, while the Cotton States decision was pending before the
Georgia Supreme Court, the legislature passed House Bill 420," which
amended Official Code of Georgia Annotated sections 38-8-8 and 33-8-8.1,
and added a new Code section 33-8-8.2.3 The 1983 amendment deleted
the word "life" preceding "insurance companies" in the express preemp-
tion language of Code section 33-8-8(a)" (which, as noted above, was
originally added to the Insurance Code by the 1964 amendment but was
applicable only to life insurance companies),"5 thereby confirming that
the statewide provisions of the Insurance Code now preempt all local tax-
ation of all insurance companies, not just life insurance companies. New
Code section 33-8-8.2 then expressly goes on to authorize the very tax on

88. 1960 Ga. Laws 289, 505 (codified at GA. CoDE ANN. § 56-1303 (Harrison 1977); cur-
rent version at O.C.G.A. § 33-8-4 (Michie 1982)).

89. 222 Ga. 14, 148 S.E.2d 402 (1966).
90. 251 Ga. 309, 304 S.E.2d 386 (1983).
91. 1981 Ga. Laws 380 (codified at O.C.G.A. § 33-8-8.1 (Michie 1982 & Supp. 1984)).
92. 1983 Ga. Laws 1595.
93. O.C.G.A. §§ 33-8-8 to -8.2 (Michie 1982 & Supp. 1984).
94. 1983 Ga. Laws 1595, 1596.
95. 1964 Ga. Laws 122, 123.
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nonlife insurance companies that the court in Cotton States had said
could not be imposed by local action alone.

The legislature did not stop there, however. The Insurance Code tax
provisions were further amended this year" to do several things. First,
the 1984 amendments extend the power of municipalities to impose a li-
cense fee under Code section 33-8-8 to all insurance companies, rather
than just life insurance companies." The 1984 amendments also deleted
from Code section 33-8-8.1(b)(2) a prior reference to compliance with mu-
nicipal charters,'8 thus eliminating any doubt that all municipalities are
authorized to impose the 1% gross premiums tax on life insurance
companies."

After taking all these changes into account, however, the Cotton States
decision still would have had significant ramifications for nonlife insur-
ance companies and for local taxing authorities. Since Code section 33-8-
8.2, which authorizes county and municipal gross premiums taxes on non-
life insurance companies, only became effective January 1, 1984, many
nonlife carriers still could have filed significant refund claims against
counties and municipalities for prior years based on the supreme court's
holding in Cotton States.

Recognition of this fact apparently led the 1984 legislature to adopt
Official Code of Georgia Annotated sections 33-8-8.5100 and 33-8-8.6.1*1
These provisions obviously are designed both to reduce the ability and to
dampen the interest of insurance companies in seeking and obtaining re-
funds, as well as to ensure that those companies who nevertheless do re-
ceive refunds may not retain any of the benefit. Code section 33-8-8.6
provides that any payment of gross premiums taxes by a nonlife insur-
ance company to a county or municipality made prior to 1984 shall be
deemed to have been a "voluntary payment" and not recoverable from
such county or municipality unless such payment was accompanied by a
written protest of the legality or amount of such tax.'" In effect, only
those companies who recognized the issue at the time of the original pay-
ment and complained in writing at that time can now claim refunds
under Cotton States. Furthermore, in those cases in which the payment
was made under protest and refunds may therefore be claimed under

96. 1984 Ga. Laws 1284.
97. O.C.G.A. § 33-8-8(b) (Michie 1982 & Supp. 1984).
98. 1984 Ga. Laws 1284, 1288 (codified at O.C.G.A. § 33-8-8.1(b)(2) (Michie Supp.

1984)).
99. The 1984 amendments also changed the provisions concerning time for payment of

county and municipal premiums taxes to the State Insurance Commissioner, who in turn is
now to distribute the tax to the counties and municipalities.

100. O.C.G.A. § 33-8-8.5 (Michie Supp. 1984).
101. Id. § 33-8-8.6 (Michie Supp. 1984).
102. Id.
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Cotton States and Code section 33-8-8.6, Code section 33-8-8.5 provides
that the proceeds of any such refund may not be retained by the insur-
ance company, but rather must be distributed pro rata among the com-
pany's policyholders of record for the tax year in question within ninety
days of receipt of the refund by the company-a serious disincentive to
companies' expending time and effort seeking such refunds. 03

Now that the dust has settled, one can only conclude that the insurance
companies' victory before the Georgia Supreme Court in Cotton States
has a seriously hollow ring.

IV, PRoPERTY TAXEs

A. Sibley v. Cobb County Board of Tax Assessors and Valuation Based
on "Highest and Best Use"

Sibley v. Cobb County Board of Tax Assessors'" represents the third
round in a continuing battle1"5 between several long-time owners of once-
rural land in a rapidly developing commercial area and their local board
of tax assessors. This case, like its predecessors, dealt with the problems
of assessing land for ad valorem tax purposes in an area rapidly develop-
ing from rural/agricultural uses to urban/commercial uses. In such areas,
two things tend to happen: First, because commercially developed prop-
erty generally produces much higher income per acre than agricultural
property, the value of land in rapidly developing areas will usually appre-
ciate rapidly to reflect the fact that the land will now be used for higher-
income commercial purposes. Second, once commercial development
takes over an area, sales of property solely for a continuation of the prior
low-income use-in other words, the kinds of sales necessary to serve as
comparables in evaluating the value of the property subject to its 'ex-
isting use'-eventually cease. Instead, any property coming onto the mar-
ket for sale either will be purchased for a specific development project, or
will have its value (i.e., its price) driven up by the expectation of com-
mercial development in the near future. These latter are 'speculative'
purchases, in which purchasers pay more than the income currently being
produced by the land would justify because of an expectation of future
development or future sales for development purposes.

For ad valorem tax purposes, the fair market value on which the assess-
ment is required to be based is defined as the price at which the property

103. Id § 33-8-8.5 (Michie Supp. 1984).
104. 171 Ga. App. 65, 318 S.E.2d 643 (1984).
105. See also Cobb County Bd. of Tax Assessors v. Sibley, 248 Ga. 383, 283 S.E.2d 452

(1981); Cobb County Bd. of Tax Assessors v. Sibley, 244 Ga. 404, 260 S.E.2d 313 (1979).
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would change hands in an arm's length transaction between a willing
buyer and seller, each having full knowledge of relevant facts.'" The stat-
ute expressly requires that the existing use and zoning of the property be
considered, 107 but also authorizes the assessors to consider all other perti-
nent factors,105 with the goal presumably being to estimate the price at
which the property would sell if it were to be sold in an arm's length
transaction.10'

The application of these general rules in rapidly developing areas of the
state has caused tremendous problems for taxpayers who do not want to
sell their property, but who see their tax values skyrocketing due to sur-
rounding development." 0 In Sibley, taxpayers in these circumstances
were once again"' able to convince the appellate court that the asses-
sors: (a) improperly considered as "comparable" sales of property for
"special use" or "speculative" purchases; and (b) gave too much weight to
the "highest and best use" of the property and insufficient consideration
to its "existing use" in setting the fair market value of the property.'"

B. Hart County Board of Tax Assessors v. Dunlop Tire and Rubber
Corp.: Taxation of Property Leased from Industrial Development
Authorities

In Hart County Board of Tax Assessors v. Dunlop Tire & Rubber
Corp., '3 the Georgia Supreme Court once again"' faced the issue of ad

106. O.C.G.A. § 48-5-2(1) (Michie 1982 & Supp. 1984).
107. Id. § 48-5-2(I)(B)(i)-(ii).
108. Id. § 48-5-2(1)(B)(iv).
109. See id. § 48-5-1 (Michie 1982). See also id. § 48-5-6 (Michie 1982); id. § 48-5-2(1)

(Michie 1982 & Supp. 1984); id. § 48-5-305 (Michie 1982).
110. The 1977 revaluation by the Cobb County Board of Tax Assessors emphasized that

the value of rural property if sold for development resulted in very large increases in the
assessed values of the property of the five plaintiff taxpayers in Sibley over their previous
year's assessment, Sibley (timberland purchased by him in 1930s)--565% increase; Hyde
(forest, crop lands, and river bottom, actually used for agricultural purposes)-1,158% in-
crease; Power (80 acres of timberland "owned by his family since 1840")-431% increase;
McAfee ("25 acres, mostly in pasture, on which she has lived for 32 years and made her
living by farming")-1,822% increase. These were increases imposed in a single year. The
trial court expressly found that "[nione of these taxpayers want to sell their property." 171
Ga. App. at 65, 68, 318 S.E.2d at 644, 646.

111. See also Cobb County Bd. of Tax Assessors v. Sibley, 244 Ga. 404, 260 S.E.2d 313
(1979).

112. 171 Ga. App. at 69, 318 S.E.2d at 647.
113. 252 Ga. 479, 314 S.E.2d 188 (1984).
114. In Delta Air Lines, Inc. v. Coleman, 219 Ga. 12, 131 S.E.2d 768 (1963), the court

held that a private corporation holding a leasehold estate in publicly owned property could
be taxed on the fair market value of its leasehold interest even though the interest of the
governmental owner of the property was exempt from taxation. See also State v. Davison,
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valorem taxation of property owned by a local development authority and
leased to a private company. In this case, as had been true in the court's
decision in McMillan v. Jacobs' in 1982, the constitutional amendment
creating the local development authority in question included special lan-
guage granting tax-exempt status to property owned by the author-
ity: "[T]he property. . . of the Authority shall have the same immunity
from taxation as the property ... of Hart County.'"" Based on this lan-
guage, the majority in Dunlop Tire & Rubber Corp. simply followed the
court's earlier decision in McMillan and ruled that the effect of such spe-
cific exemption language is to make all property, legal title to which is
vested in the Authority, exempt from ad valorem taxation, and that such
exemption extends as well to the leasehold interest of the private
lessee.

117

What makes Dunlop Tire & Rubber Corp. noteworthy despite its fairly
straightforward application of the rationale developed previously in Mc-
Millan is the addition of Justices Clarke and Weltner in dissent along
with Chief Justice Hill,11'8 (who had dissented, without separate opinion,
in McMillan).119 In Dunlop Tire & Rubber, Justices Hill, Clarke, and
Weltner filed a separate dissent 20 arguing that since the issue before the
court involved the application of an exemption from taxation, the rules of
construction required that all ambiguities with respect to the coverage of
the exemption be construed in favor of the taxing authority and against
the taxpayer 3' The dissenting justices, although agreeing that the consti-
tutional exemption applied to exempt the interest of the Development
Authority itself in the property, concluded that "it is doubtful, very

198 Ga. 27, 31 S.E.2d 225 (1944). In DeKalb County Bd. of Tax Assessors v. W. C. Harris &
Co., 248 Ga. 277, 282 S.E.2d 880 (1981), the court reached the same result with respect to
the leasehold of a private company in property, legal title to which was vested in a local
development authority. The following year, however, in McMillan v. Jacobs, 249 Ga. 117,
288 S.E.2d 211 (1982), the court held a private company's leasehold interest nontaxable
where the constitutional amendment creating the development authority in question con-
tained language that said: "All lands and improvements thereon, the title to which is
vested in the Authority ... shall be exempt from State and local taxation." Id. at 117, 288
S.E.2d at 212. The court held that the effect of this language was to grant tax exempt status
to the land and improvements themselves, not merely to the development authority's inter-
est therein, so long as the development authority held legal title to the property, and that,
as a result, no tax could be assessed against the interest of the private lessee, either.

115. 249 Ga. 117, 288 S.E.2d 211 (1982).
116. 1963 Ga. Laws 697, 698.
117. 252 Ga. at 480-81, 314 S.E.2d at 190.
118. Id. at 483, 314 S.E.2d at 192 (Hill, C.J., dissenting).
119. 249 Ga. at 119, 288 S.E.2d at 213 (Hill, C.J., dissenting).
120. 252 Ga. at 483, 314 S.E.2d at 192 (Hill, C.J., dissenting).
121. See, e.g., Chilivis v. Dixon, 234 Ga. 703, 217 S.E.2d 283 (1975); Cherokee Brick &

Tile Co. v. Redwine, 209 Ga. 691, 75 S.E.2d 550 (1953).
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doubtful, that this exemption applies to the lessee, and therefore the ex-
emption should be construed in favor of the taxing authorities.' ' 22

It is worth noting that the dissent did not attempt to distinguish Mc-
Milian from the situation before the court. Rather, Justices Clarke and
Weltner clearly joined Justice Hill in his previous conclusion that McMil-
lan was decided wrongly. 1 3 As a result, after Dunlop Tire & Rubber
Corp., we have the Georgia Supreme Court divided four to three on this
issue of fundamental importance to a number of development authorities
in the state and to many private companies leasing property, title to
which is vested in those authorities. Some of these lessees have entered
into long-term lease arrangements with development authorities in the
belief that their leasehold interests would be exempt from taxation under
the doctrine of McMillan. It now appears that, with any future change in
the composition of the Georgia Supreme Court, this doctrine could be
reversed and such lessees then could find themselves facing attempted
assessments of the value of their leasehold interests, notwithstanding the
clear authority to the contrary existing at the time they entered their
leases.'

4

122. 252 Ga. at 483, 314 S.E.2d at 192 (Hill, C.J., dissenting).
123. Id.
124. Although such a result would seem unduly harsh, cf. Wasden v. Rusco Indus., Inc.,

233 Ga. 439, 211 S.E.2d 733 (1975). It is to be hoped that the court would distinguish be-
tween the protection afforded by reliance upon unauthorized assurances by local taxing au-
thorities that the leasehold interests would not be taxed, as was involved in Wasden, and
that afforded by reliance upon two decisions of the Supreme Court of Georgia affirming the
exempt status of leasehold interests such as theirs.
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