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I. IMTODUCTION
Many remarkable cases concerning real property issues were decided by
the Georgia Supreme Court and the Georgia Court of Appeals during the
survey period. One such case was Maddox v. State.'
Thomas Maddox, by the standards of many fishermen, was a lucky
man. He had, on his own land, a privately stocked fish pond from which
fish were unable to extricate themselves by moving on to free-flowing
water. One day in April 1982, Mr. Maddox set out in pursuit of his finny
prey, rod and tackle box in hand.2
This Springtime fishing excursion was quite a success, but having no
desire to retain his plentiful catch, Mr. Maddox sold his bounty to a
passer-by. It was at this juncture that Tom Maddox's seeming good fortune took a drastic turn for the worse. Unbeknownst to old Tom, the vendee of his scaly commodity was none other than that sleuth of the backwoods: the game warden. Mr. Maddox was duly cited by the game
warden and, some six months later, was found guilty of violating Official
Code of Georgia Annotated section 27-4-74.3 Presumably, the anglerturned-salesman was not allowed to retain the proceeds of his marketing
efforts.
Mr. Maddox, understandably disturbed over his predicament, appealed
his conviction to the supreme court, arguing that Code section 27-4-74
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was unconstitutional in that it deprived him of his property without due
process of law.4 After considering the issue, a divided supreme court 'set
the hook' into Mr. Maddox. The court held that Mr. Maddox's fish were
'property' and thus, that his possession of them was entitled to due process protection.5 The court, however, held that Mr. Maddox's property
right in his fish was also subject to the long-established right of the state
to enforce and exercise its sovereign capacity in order to preserve and
protect wildlife for the public good.'
In a way, the preparation of this Article has been similar to the facts of
Maddox. It has been a fishing expedition of a sort, in which the authors
have attempted to select for comment real property related cases that we
deem of interest and importance to the practicing real estate bar. Obviously, because of space limitations, this Article will not discuss or comment upon all Georgia appellate decisions handed down on the topic of
real property during the survey period. If comment on a case of particular
interest to some readers has been omitted, the authors are at least consoled by the fact that there is no statute (of which we have actual knowledge) that could cause our innocent efforts to be transformed into a conviction for commission of a misdemeanor, as was the misfortune of the
defendant in Maddox.
II.

MINERAL RIGHTS

The supreme court rendered several significant decisions on cases concerning mineral rights during the survey period. The first case decided by
the court, Higginbottom v.Thiele Kaolin Co., 7 centered on the issue of
whether a lessee under a mineral lease has an implied duty to mine. In
Higginbottom, plaintiffs were lessors under mineral leases to defendant,
Thiele Kaolin Company (Thiele). The leases provided for an initial term
of fifty years with a renewal option for a term of forty-nine years." In
4.
5.
6.
code

252 Ga. at 198, 312 S.E.2d at 326-27.
Id.
Id. In a dissenting opinion, Justice Weltner made the following comments about the
provision under consideration:
The constitutional implications of such a declaration are astonishing, striking at
the center of our system of the private ownership of property, and permitting
expropriation by legislative fiat, without compensation. From this fiat pend manifold criminal provisions... making it a crime to" . . . take, possess, or transport
any nongame species of wildlife.. . ." Bearing in mind its all-inclusive definition
of "wildlife," this statute makes it a crime to transport a sick cat to the veterinarian; or to take a goldfish to school for "Show and Tell," or to haul a blue-tick
hound in a pickup truck.
Id. at 200-01, 312 S.E.2d at 327 (Weltner, J., dissenting).
7. 251 Ga. 148, 304 S.E.2d 365 (1983),
8. Id. at 148, 304 S.E.2d at 366.
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exchange for the mineral rights granted under the leases, Thiele agreed to
pay: (a) royalties of twenty-five cents for each ton of refined clay and
bauxite removed from the property; and (b) one dollar per acre per year
as minimum rent.' The minimum rent payments were required to be
made in advance and were to be applied as a credit against any royalty
payments. Thiele did not exercise its mining rights on the land (apparently for a substantial period of time) and the lessors consequently filed
an action seeking to rescind the leases on the ground that Thiele had
breached its implied duty to mine the land within a reasonable time.10
After considering two earlier Georgia appellate decisions on this same
general topic,11 the court held that Thiele did not have an implied duty to
mine the property under the mineral leases before the court.12 The reasoning of the court was two-fold. First, Thiele had not interfered with the
lessor's possession or profitable use of the land and thus had caused no
hardship to the lessors in that regard.$' Second, the leases provided
that: (a) Thiele was to pay minimum annual rent (which was sufficient
to pay property taxes at the time the leases were negotiated) to the lessors in advance; and (b) Thiele could mine "at anytime and from time to
time" during the lease term. " The court felt that those lease provisions,
when considered in light of the long term of the leases, indicated
that: (a) the parties intended Thiele to have discretion concerning when
or whether it should mine; (b) the parties contemplated Thiele might not
mine the property for many years or might never mine; and (c) the parties contemplated that during the period prior to commencement of mining or between periods of mining, the minimum rental would be sufficient
consideration to support the leases.' Of all the reasons enunciated by the
court in support of its decision, the most persuasive was the sufficiency of
the minimum rent to pay property taxes on the land at the time the
leases were negotiated.1 6
9. Id.
10. Id. at 148-49, 304 S.E.2d at 366. The lessors also alleged fraudulent inducement
against Thiele, but that claim was found by the court to be without merit Id. at 148-49, 152,
304 S.E.2d at 366, 368-69.
11. Hodges v. Georgia Kaolin Co., 108 Ga. App. 115, 132 S.E.2d 86 (1963); Palmer Brick
Co. v. Woodward, 138 Ga. 289, 75 S.E. 480 (1912).
12. 251 Ga. at 151, 304 S.E.2d at 368.
13. Id. The lessors had retained the right to use and occupy the property so long as such

use did not interfere with the exercise of rights granted to Thiele under the leases. Id. at
148, 304 S.E.2d at 366. Cf. Hodges v. Georgia Kaolin Co., 108 Ga. App. 115, 132 S.E.2d 86
(1963).
14. 251 Ga. at 148, 304 S.E.2d at 366.
15. Id. at 151, 304 S.E.2d at 368.
16. Id. For a detailed discussion and criticism of Higginbottom, see Rehberg & McLaughlin, The Implied Duty to Mine in Georgia, 20 GA. ST. B.J. 216 (1984). That article
suggests that the minimum rental payments under a mineral lease should be "substantial"
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Also on the topic of mineral rights, two cases appeared before the supreme court during the survey period that required decision under a 1975
statute which provides a means whereby a holder of mineral rights may
lose those rights through seven years of adverse possession.1" Hinson v.
Loper," was the first case to arise on its merits"' under Official Code of
Georgia Annotated section 44-5-168.20 In Hinson, defendant Loper conveyed surface rights in certain property to plaintiffs predecessor in title
in 1945, but expressly reserved mineral rights to the property.2 1 Loper
subsequently leased his mineral rights to Georgia Kaolin Company
(GKC) in 1955 for twenty-five years, with a renewal option for a second
twenty-five year term. The Loper-GKC lease was renewed under the option in 1980, but neither Loper nor GKC exercised the mineral rights reserved under the lease.
Hinson filed suit under Code section 44-5-168 claiming that he was entitled to the mineral rights by adverse possession. The court, however,
held that Hinson's assertion was precluded by section 44-5-168(fP which
provides:
[Njothing in this Code section shall apply to a lease for a specific number
of years nor to an owner of mineral rights who has leased the mineral
rights in writing to a licensed mining operator as defined in Part 3 of
Article 2 of Chapter 4 of Title 12."

The second case to be considered by the supreme court under the 1975
statute was Hayes v. Howell. 4 In that case, defendant Hayes conveyed
surface rights in certain property to plaintiffs' predecessor in title in January of 1957, but reserved for himself an undivided one-half interest in
before a duty of a mineral lessee to mine is not implied. Id. at 216.
17. O.C.G.A. § 44-5-168 (Michie 1982). That code section provides in pertinent part as
follows:
(a) Whenever ... real property is conveyed in fee simple but the mineral rights to
such property are reserved by the grantor, the owner of the real property in fee
simple or his heirs or assigns may gain title to such mineral rights by adverse
possession if the owner of the mineral rights or his heirs or assigns have neither
worked nor attempted to work the mineral rights nor paid any taxes on them for a
period of seven years since the date of the conveyance ....
Id.
18. 251 Ga. 239, 304 S.E.2d 722 (1983).
19. In Nelson v. Bloodworth, 238 Ga. 264, 232 S.E.2d 547 (1977), the supreme court held
that a suit based on O.C.G.A. § 44-5-168 (Michie 1982) could not be commenced until seven
years after enactment of the statute.
20. O.C.G.A. § 44-5-168 (Michie 1982).
21. 251 Ga. at 239, 304 S.E.2d at 723.
22. Id. at 240, 304 S.E.2d at 723 (construing O.C.G.A. § 44-5-168(f) (Michie 1982)).
23. O.C.G.A. § 44-5-168(f) (Michie 1982).
24. 251 Ga. 580, 308 S.E.2d 170 (1983).
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all mineral and oil rights to the land.25 The mineral rights were never
taxed apart from the land and, therefore, Hayes never paid taxes on his
mineral rights. The Howells, on the other hand, had paid all taxes on the
land for the twenty-five years preceding the filing of the law suit.
Plaintiffs, predictably, sought declaratory judgment of their ownership
of the mineral rights under section 44-5-168. Relying on the recent
United States Supreme Court decision in Texaco, Inc. v. Short,2s the
Georgia Supreme Court held that the Howells had indeed reacquired
ownership of mineral rights in the subject property,2 The United States
Supreme Court, in Short, recognized the power of a state to define property rights and to condition the retention of those rights upon a reasonable requirement."8 In Hayes, the Georgia court held that the requirement
imposed by section 44-5-168 (either using the minerals or returning them
for taxes) was reasonable and did not unconstitutionally impair contractual obligations of the parties."
The second and final issue deliberated by the supreme court in Hayes
was whether section 44-5-168 violates the state constitutional provision
that protects individuals against retroactive or retrospective laws.' 0 In
disposing of this issue, the court stated that the constitutional provision
prohibits only the impairment of 'vested' rights, and that mineral rights
are not 'vested' because of their divestible nature.' Rather, the court
classified mineral rights as valuable property interests held subject to the
reasonable exercise of the police powers of the Georgia General
Assembly."2
The court found that section 44-5-168 has dual purposes: (a) to encourage the use of the state's mineral resources and the collection of
taxes; or (b) to encourage the use of land free from interference by the
holders of mineral rights who neither use nor pay taxes upon those
rights.3 Those purposes were deemed by the court to reflect a reasonable
exercise of police power by the General Assembly and, accordingly, the
court concluded that the 1975 statute was constitutionally valid as applied to the pre-1975 deed under consideration in Hayes."
25.
26.
27.
28.
29.
30.
31.
32.
33.
34.

Id. at 580, 308 S.E.2d at 170.
454 U.S. 516 (1982).
251 Ga. at 582-83, 308 S.E.2d at 174-75.
454 U.S. at 516-17.
251 Ga. at 583, 308 S.E.2d at 174.
GA. CoNsT art. I, § 1, para. 10.
251 Ga. at 584, 308 S.E.2d at 175.
Id.
Id. at 585, 308 S.E.2d at 176.
Id.
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III. RULE AGAINST PERPETUITIES
Shiver v. Benton s is a fascinating case in which the Georgia Supreme
Court adopted the minority view of the applicability of the rule against
perpetuities to first refusal agreements. In that case, a group of owners of
a certain tract of real property entered into a first refusal agreement in
1970. The agreement provided that no party could sell its interest in the
property unless the selling party: (a) received a written bona fide offer
that, if accepted, would constitute a legally binding contract of sale for
the purchase of that party's interest in the property; and (b) notified, in
writing, each of the other parties to the first refusal agreement of the
name of the person or entity making the purchase offer and the price,
terms, and conditions thereof." Furthermore, the party desiring to sell its
interest was obligated under the first refusal agreement to allow the other
parties to the agreement the prior right to purchase all the interest being
sold at the same price and upon the same terms and conditions contained
in the third-party offer. The effective period of the first refusal agreement
was not limited, but the agreement recited that the parties intended that
the agreement not violate the rule against perpetuities and that the
agreement should be construed to give effect to that intent.37
One of the parties to the agreement, Shiver, executed a contract to sell
her interest in the property to a third party without first offering the
property to the other parties to the first refusal agreement. The trustees.
of one of the other cotenant's interest in the land filed suit to enjoin the
sale, alleging that Shiver had failed to comply with the first refusal
agreement."
One issue before the supreme court was whether the first refusal agreement should be characterized as an option agreement or as an agreement
of preemptive rights. Classifying the agreement as one granting preemptive rights rather than an option (and thus not an unlawful restraint or
alienation), the court noted the difference between an option and a preemptive right. An option gives to the holder power to compel a sale by an
unwilling owner, while a preemptive right simply requires that when a
willing owner decides to sell property, the person holding the preemptive
right must first be afforded the opportunity to buy."'
35.
36.
37.

251 Ga. 284, 304 S.E.2d 903 (1983).
Id. at 284-85, 304 S.E.2d at 905.
Id.

38. Id. at 284, 304 S.E.2d at 904.
39. Id. The court further acknowledged the different forms of preemptive rights, some of
which require that the property be offered to the right holder at a fixed or below-market

value and some of which require that the property be offered to the right holder at the same
price offered by a third-party bidder. The former type of preemptive right, according to the

court, is more likely to constitute an unreasonable interference with alienability while the
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The second and more difficult question was whether the preemptive
right in the agreement was void as a violation of the rule against perpetuities.'0 Two purposes of the rule are: (a) to prevent the tying up of property for an unreasonable length of time; and (b) to prohibit unreasonable
restraint upon the alienation of property.41 Other purposes of the rule
include the utilization of wealth, the development of land by its current
beneficial owner, and the assurance that society will be controlled by the
living rather than from the grave.'
The court acknowledged the position of the Restatement and the majority of jurisdictions in this country as being that preemptive rights fall
within the rule against perpetuities. 4 ' The court, however, was not persuaded that the rule against perpetuities should be applied to render void
the first refusal agreement in Shiver. In support of its position, the court
noted that a landowner's interest in developing and using his or her land
to its fullest potential was a valid policy consideration." Furthermore, the
court relied upon several commentators who have taken the view that
while the rule against perpetuities technically may be applicable to preemptive rights, it should not be applied when the future interest of the
preemptionor constitutes little or no impediment to the transfer of the
property or does not impede alienability at all. In light of those considerations, the court found the first refusal agreement at issue in Shiver
compatible with the policies of commerce and utilization of land and not
void as a violation of the rule against perpetuities or void as an unlawful
restraint on alienation.' 6
IV.

DuE-oN-SALE PROVISIONS

During the survey period, the court of appeals dealt with a further attempt by a borrower to avoid the effects of a due-on-sale clause in a deed
to secure debt. In Tucker Federal Savings & Loan Association v. Allatter type is not generally an unlawful restraint on alienation. Id. at 285-87, 304 S.E.2d at
905 (citing Simes & SMrrH, THE LAW OF FuTuIw INrasmE-s § 1154, at 62-63 (2d ed. 1956)
and RESTATEMENT OF PROPERTY § 413 (1944)).
40. The rule against perpetuities is codified at O.C.G.A. § 44-6-1 (Michie 1982).
41. 251 Ga. at 286, 304 S.E.2d at 906 (citing Cook v. Horn, 214 Ga. 289, 293, 104 S.E.2d
461, 464 (1958)).
42. 251 Ga. at 286, 304 S.E.2d at 906 (citing St. Regis Paper Co. v. Brown, 247 Ga. 361,
362, 276 S.E.2d 24, 25 (1981)).
43. 251 Ga. at 286, 304 S.E.2d at 906.

44.

Id.

45. Id. at 287, 304 S.E.2d at 906. See ANmECAN LAW OF PRopm'T § 26.67, at 511 (2d ed.
1956); Simzs & SMrrm, supra note 39, § 1155, at 64.
46. 251 Ga. at 287, 304 S.E.2d at 907.
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ford4 7 three borrowers executed two deeds to secure debt, each of which
contained a provision granting the same lender the option to call the secured indebtedness due and payable "should the title to the property covered by this security deed become vested in any person or entity other
than the grantor.' 48 Two of the borrowers then (apparently without the
objection of the lender) conveyed their interest to the third borrower who,
in turn, entered into a "land sale contract" 4 with another party to sell
the security property. Under the contract, the seller agreed to deliver a
warranty deed to the purchasers either upon payment of the final installment of the purchase price, or upon the lender's approval of the purchasers' assumption of the secured indebtedness. The contract further provided that actual delivery of the warranty deed was postponed "for the
convenience of the parties"'60 and that "no fee simple title passes upon
execution of this agreement.""1
The contract subsequently was recorded and the purchasers took possession and control of the property. The lender then exercised its rights
under the due-on-sale clauses in its deeds to secure debt by declaring the
indebtedness due and payable and stated its intention to exercise the
power of sale contained in the deeds to secure debt. After the original
borrower protested, the lender brought a declaratory judgment action
seeking an adjudication that the due-on-sale clauses were "activated"" by
the execution of the land sale contract."s Although the trial court ruled
that there was no such activation because title to the property "had not
actually vested"" in another, the court of appeals reversed that ruling.'s
The appellate court noted the admission of the seller and the purchasers
that the land sales contract was intentionally used to convey to the purchasers some interest or rights to the property without passing title in
order to avoid triggering the due-on-sale clauses." On that basis, the
the purchasers
court determined that the transaction "clearly granted"
'7
ownership.'
of
responsibilities
and
benefits
the
"all
While stating that this specific issue had not previously surfaced in
Georgia, the court of appeals felt that the governing principle had been
established by the Georgia Supreme Court in the case of Chilivis v.Tun47.
48.
49.
50.
51.
52.
53.
54.
55.
56.
57.

169 Ga. App. 38, 311 S.E.2d 229 (1983).
Id. at 38, 311 S.E.2d at 230.
Id.
Id.
Id.
ld. at 39, 311 S.E.2d at 230.
Id.
Id.
Id. at 40, 311 S.E.2d at 231.
Id. at 39, 311 S.E.2d at 230.
Id.
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tin Woods Realty Association," which involved an "agreement for
deed"." which the court ruled was, for all practical purposes, no different
from a bond for title. Thus, the transaction in Chivilis was held to violate
a restriction in the security deed providing for a "no further encumbrance
clause.""
The court of appeals found that the due-on-sale clauses under consideration in Alford contained no ambiguity and that the land sale contract,
while not vesting legal title in the purchasers, did give them an equitable
interest and rights of ownership. 61 Thus, the court held that a due-on-sale
clause in a deed to secure debt can be activated without the passage of
legal title.62

A different due-on-sale twist is found in the case of Helms v. Fulton
FederalSavings & Loan Association." In that case, the original borrower
from Fulton Federal executed a deed to secure debt which provided that
if the borrower conveyed "any interest" in the security property without
the consent of Fulton Federal, the association could declare the loan fully
due and payable." In 1978, the borrower conveyed the property to plaintiff, Helms, subject to Fulton Federal's loan. Helms assumed payment of
the loan and there was no objection to that transfer by Fulton Federal. In
1981, Helms entered into a contract to sell the property and requested
the consent of Fulton Federal to that contract. Fulton Federal agreed to
consent to the sale only if the interest rate on the loan was substantially
increased."O
The purchaser terminated the contract, and Helms then sued Fulton
Federal for substantial damages." Helms alleged that Fulton Federal had
tortiously interfered with her contract rights by advising the prospective
purchaser that if the purchaser bought the property, Fulton Federal
would increase the interest rate from 8.75% per annum to 14.00% per
annum.67 The trial court made its decision" in light of a regulation of the
Federal Home Loan Bank Board that allowed savings and loan associa58.
59.
60.
61.
62.
63.
64.
65.

250 Ga. 179, 297 S.E.2d 4 (1982).
Id. at 180, 297 S.E.2d at 6.
Id. at 183, 297 S.E.2d at 8.
169 Ga. App. at 40, 311 S.E.2d at 231.
Id.
167 Ga. App. 178, 305 S.E.2d 825 (1983).
Id. at 178, 305 S.E.2d at 826.
Fulton Federal admitted that it had no right to require an escalation in the interest

rate if a conveyance of the security property was made without its consent; it had only the
right to declare the loan fully due and payable in that event. Id.
66. Id. at 180, 305 S.E.2d at 827.
67. Id.
68. Id.
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tions to continue to use due-on-sale clauses.69 The trial court also considered a decision of the United States Supreme Court7 0 which -held
that: (a) the Federal Home Loan Bank Board due-on-sale regulations
preempt conflicting state limitations on the due-on-sale practices of federal savings and loan associations; (b) such federal regulations have no
less preemptive effect than federal statutes; and (c) the Board acted
within its statutory authority in issuing the preemptive due-on-sale regulations. 71 In view of that authority, the trial court held that Fulton Federal did not act unlawfully or unreasonably in withholding its consent to
transfer the subject deed to secure debt and that the transaction was to
be construed pursuant to federal law rather than state law. 72 The court of
appeals affirmed the trial court's decision73 on the basis that federal law,
not Georgia law, controlled the question.
During the survey period, the court of appeals decided Allen v. Abko
Properties,Inc.,7" another noteworthy case on the subject of due-on-sale
clauses. In Allen, the holder of a deed to secure debt made a loan to a
group of borrowers in July, 1980. Several months after the date of the
loan, one set of the original borrowers conveyed their fractional interest
in the security property to a second set of original borrowers who, in turn,
conveyed the property to a third party. The third transferee went bankrupt in November, 1981, but the lender did not accelerate the maturity of
the indebtedness under the due-on-sale clause in the deed to secure debt
until March, 1982.76 The court of appeals, nevertheless, held the lender's
actions appropriate because the record was devoid of any evidence that
the lender had knowledge of the bankruptcy proceeding or the prior conveyances while it continued to accept monthly loan payments between
the date of bankruptcy and the date on which it declared a default of the
due-on-sale provision. 76
V.

RzsTmriE COVENANTS

Sometimes parties must visit the Georgia Supreme Court more than
once before they are able to resolve their differences. Turner Advertising
Co. v. Garcia7 ' was a case that represented such a dispute. In 1982, Tur69.
70.
71.
72.

Contract Provisions for Real Estate Loans, 12 C.F.R. § 545.8-3(0 (1982).
Fidelity Fed. Savings & Loan Ass'n v. De la Cuesta, 458 U.S. 141 (1982).
Id. at 141-42.
167 Ga. App. at 181, 305 S.E.2d at 827.

73. Id.
74. 166 Ga. App. 776, 305 S.E.2d 477 (1983).
75. Id. at 777, 305 S.E.2d at 477-78.
76. Id. at 777, 305 S.E.2d at 478.
77. 252 Ga. 101, 311 S.E.2d 466 (1984). See also Turner Advertising Co. v. Garcia, 251
Ga. 46, 302 S.E.2d 547 (1983).
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ner Advertising Co. (TAC) constructed an outdoor advertising sign on
certain real property subject to the following restrictive covenant: "No
signs whatsoever (including but not limited to commercial, political, and
similar signs) shall be erected or maintained on the Property except: 1.
Such signs as may be required by legal proceedings; 2. Such signs as may
be approved by the Committee."7 8 Garcia, an adjacent landowner, filed
suit against TAC seeking removal of the sign.
As a defense, TAC asserted that it could not comply with the second
exception of the restrictive covenant despite attempts to do so. TAC
claimed that the address of the design control committee referenced in
the restriction had changed twice since the recording of the restrictive
covenant in 1973 and that the restrictive covenant had not been amended
to reflect the correct address of the committee.7 Consequently, TAC argued that it had no way of knowing how to contact the committee to seek
its approval. Rejecting this argument, the court held that TAC could have
contacted the developer who had imposed the restrictive covenant on the
land and that TAC could have contacted the design control committee
through the developer."
Four days after the injunction was issued in favor of Garcia and against
TAC in the initial case, plaintiff conveyed title to her property to a third
party and retained only a security interest in the property under a
purchase money security deed. 8' When TAC failed to comply with the
injunction, plaintiff filed a motion for contempt. TAC responded by attempting to have the injunction vacated, apparently on the grounds that
plaintiff no longer had standing to seek redress from the court since
plaintiff's property had been sold. The parties again appeared in the supreme court in pursuit of a resolution of their dispute. The court, in rendering its decision, noted the general premise that an individual must
have a direct interest in property before it can maintain an action to enforce restrictive covenants.'1 In view of that basic rule, the court held that
plaintiff's interest in its land, as grantee of a security deed, was sufficient
to allow plaintiff to enforce restrictive covenants against TAC.88
The facts surrounding the dispute in this case highlight a consideration
to which draftsmen should. be sensitive when preparing restrictive covenants for recordation. Design control committee membership and ad78. Turner Advertising Co. v. Garcia, 251 Ga. 46, 46-47, 302 S.E.2d 547, 548 (1983).
79. Id. at 48, 302 S.E.2d at 549.

80. Id.
81. 252 Ga. at 101-02, 311 S.E.2d at 467-68.
82. Id. at 102, 311 S.E.2d at 468 (citing PINDAr, GEORGI Rw. ESTATE LAW § 19-197, at
738 (2d ed. 1979 & Supp. 1983); 20 Am.JuR. 2D Covenants § 288, at 853 (2d ed. 1965 &
Supp. 1984); RESTATEMENT OF PROPERTY §§ 549-550 (1944 & Supp. 1983)).
83. 252 Ga. at 102, 311 S.E.2d at 468.
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dresses will often change during the effective period of recorded restrictions; therefore, adequate provision should be made in the restrictive
covenants for providing notice of changes in the composition or address
of those committees.
Elder v. Watts" concerned the enforceability of the following restriction set forth on a recorded subdivision plat: "Lots shown shall be used
for single family residence purpose only."' Defendant, Elder, purchased
two subdivision lots subject to the restrictive covenant and constructed a
residence on one of the lots and a tennis court on the other. Watts, owner
of another lot in the subdivision, and the subdivision homeowner's association sued Elder claiming that Elder's construction of a tennis court violated the restrictive covenant.
In considering whether Elder's use of the two lots was permissible
under the restrictive covenant, the court recited the general rule that an
owner of land in fee has a right to use his or her property for any lawful
purpose, 'and any claim that there are restrictions upon such use must be
clearly established." Using that basic premise, the court held that Elder's
action in combining two adjoining lots and erecting a single family residence and a tennis court thereon (the residence on one lot and the tennis
court on the other) did not violate the spirit or purpose of the restriction. 87 The court attached significance to the word "purpose" as it appeared in the restriction and construed the words "single family residence
purpose" to include more than a building; the words meant development
of the lot as a whole with residential purpose as a guide." Accordingly,
tennis courts, swimming pools, basketball courts, driveways, gardens, and
similar uses of property affected by the restriction were deemed by the
court to be within the 'purpose' of a single family residence. 8 '
VI.

MUTUALITY

Some lawyers have had a nagging concern that contracts for the
purchase and sale of real estate that are either reviewed or prepared by
them may be void for lack of mutuality when the transaction is 'contingent' or 'conditioned' on either the ability of the purchaser to obtain
financing or actual acquisition of financing by the purchaser. Salve for
that concern became available during the year as a result of action by the
court of appeals and later by the supreme court in the case of Koets v.
84.
85.

252 Ga. 212, 312 S.E.2d 331 (1984).
Id. at 212, 312 S.E.2d at 332.
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87.
88.
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Id.
Id.
Id.
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Benveniste.s ° In Koets, the contract gave the purchasers until a particular
date "to arrange a swing [loan] and/or permanent financing."' 1 The court
of appeals held that the existence of the financing contingency did not
render the contract void since the purchasers had provided consideration
for the contract by paying earnest money. " The court, in rendering its
opinion, relied on the case of Brack v.Brownlee. s Brack involved the
'ability' of a purchaser to obtain financing; but the court in Koets nevertheless felt that the Brack holding was broad enough to govern the facts
of Koets, which dealt with the 'actual obtaining or procuring' of a loan.9
Three judges registered a stinging dissent in Koets's and urged that the
result should have been different based on the holding of the supreme
court in the case of F & C Investment Co. v.Jones," which was a 'procurement' case. The supreme court then settled the disagreement among
the members of the court of appeals by overruling Jones and affirming
that portion of the court of appeals' decision in Benveniste without
opinion.' 7
VII.

CONDEMNATION

During the survey period, the supreme court handed down two interesting decisions concerning condemnation. In Fulton Financial Corp. v.
Oglethorpe Power Corp.," the court affirmed, without opinion, a trial
court ruling which granted to Oglethorpe Power the right to enter upon
private lands for the purpose of conducting inspections and surveys prior
to condemnation of the property for public purpose and prior to compensating the landowner for the right of entry." A dissenting opinion, 10 0 however, stressed the importance of the constitutional guarantee that private
property not be taken or damaged without just and adequate compensation first being paid. 10 1 Apparent in the dissent's suggestion is the point
that any entity possessing the right of eminent domain should be re-

90.

169 Ga. App. 352, 312 S.E.2d 846 (1983), a/f'd mem., 252 Ga. 520, 314 S.E.2d 912

(1984).
91.
92.
93.
94.
95.
96.
97.
98.
99.
100.
dissent.
101.

169 Ga. App. at 352, 312 S.E.2d at 847.
Id. at 353, 312 S.E.2d at 847.
246 Ga. 818, 273 S.E.2d 390 (1980).
169 Ga. App. at 354, 312 S.E.2d at 848.
Id. at 356, 312 S.E.2d at 849 (Shulman, Deen & Birdsong, JJ., dissenting).
210 Ga. 635, 81 S.E.2d 828 (1954).
Benveniste v. Koets, Inc., 252 Ga. 520, 314 S.E.2d 912 (1984).
252 Ga. 116, 313 S.E.2d 487 (1983).
Id. at 116, 313 S.E.2d at 487.
Id. (Clark, J., dissenting). Chief Justice Hill and Justice Gregory joined in the
See GA. CoNST. art. I, § 3, para. I.
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quired to allege in its action for right of entry whether actual damage or
taking is contemplated by the right of entry. It was the view of the dissenters that if those pleadings reflect that actual damage or taking is contemplated, the taking party should first be required to condemn the right
of entry in accordance with statutory procedures.' 0 '
In another case,'0 the supreme court held that Official Code of Georgia
Annotated section 32-2-6(a)'" is not the sole means of obtaining compensation from the Georgia Department of Transportation (DOT) for damage or injury resulting from negligent design of highway bridges. Plaintiffs brought suit against DOT, among others, alleging that DOT had
negligently designed certain bridges over a creek adjacent to their property and that the bridges, as designed, impeded and prevented the usual
run-off of water during periods of heavy rainfall.' Plaintiffs asserted
that as a partial consequence of DOT's negligence, their properties were
repeatedly flooded and damaged.
The Georgia Department of Transportation argued that the statutory
procedure set forth in section 32-2-6(a) is the exclusive procedure for recovery against DOT when damage to property is a direct result of construction and maintenance of state highways.'" The supreme court, however, disagreed with DOT's argument and held that if a public authority,
such as DOT, does not proceed diligently to condemn property, injured
citizens nonetheless have a right to compensation under the state constitution.'" This is so, the court held, whether or not the action is brought
under a statute.'"
VIII. ZONING
Several cases concerning zoning issues were handed down by the supreme court over the last year. The first of these was Martin v.
Hatfield.'10 In that case, the court was faced with the issue of whether a
102. 252 Ga. at 117, 313 S.E.2d at 487 (Clark, J., dissenting).
103. Powell v. Ledbetter Bros., Inc., 251 Ga. 649, 307 S.E.2d 663 (1983).
104. O.C.G.A. § 32-2-6(a) (Michie 1982). That code section provides, in pertinent part,
as follows:

(a) The department shall defend any action and be responsible for all damages
awarded therein in any court of this state against any county under existing laws
whenever the cause of action accrues on a public road which at the time of accrual
had been designated by the department as a part of the state highway system.

Id.
105.
106.
107.
108.
109.

Powell v. Ledbetter Bros., Inc., 251 Ga. 649, 649, 307 S.E.2d 663, 665 (1983).
Id. at 651, 307 S.E.2d at 666.
See GA. CONST. art. I, § 3, para. .
Powell v. Ledbetter Bros., Inc., 251 Ga. 649, 650, 307 S.E.2d 663, 666 (1983).
251 Ga. 638, 308 S.E.2d 833 (1983).
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zoning ordinance, unconditional on its face and containing no reference to
any stipulations or qualifications, could be converted into conditional
zoning by determining the collective state of mind of the rezoning body at
the time of adoption of the ordinance.
The issue arose when the City Council of Columbus refused to compel
issuance of a building permit to plaintiff Martin.1 10 Martin's property had
been rezoned to a classification which permitted Martin's intended use.
The city council members, however, maintained that the property was
rezoned to the appropriate classification only after Martin's attorney represented to the council that no entrance or exit for Martin's proposed
development would be provided on one of the adjacent public streets,
even though the submitted plans displayed such entrance and exit. Actually, the minutes of the council meeting at which Martin obtained approval of the desired rezoning reflected that Martin's attorney had made
such a representation. The ordinance passed by the council, however, rezoned Martin's property unconditionally, with no reference to any stipulations or qualifications."1 Based on those facts, the court held that:
[W]here, as here, the language of a code section is plain, unambiguous
and positive, and is not capable of two constructions, no court has a right
to construe it to mean anything other than what it declares, and this
rule, of course, precludes the courts from construing it according to what
is supposed to be the legislative intent.'
According to the court in Martin, such a ruling was required by orderly
processes because adoption of a converse rule would subject the issue of
legislative intent behind every unconditional ordinance to jury determination of whether or not legislative intent is reflected in official minutes or
records of the law-making body. 1 The Martin decision, therefore, instructs zoning officials to clearly provide conditions, stipulations, or qualifications on the face of any ordinance or resolution intended to be so governed, irrespective of the intent of the promulgating body at the time of
adoption of the act.
In Wyman v. Popham," 4 the supreme court considered a novel issue.
In Wyman, defendant had obtained rezoning of two lots in a county subdivision from single-family residential to general commercial classification. Plaintiffs filed suit to block commercial development of the two rezoned lots alleging, among other things, that the votes of two of the
county commissioners voting in favor of the rezoning were the product of
110.
111.
112.
113.
114.

Id. at 638, 308 S.E.2d at 833.
Id. at 639, 308 S.E.2d at 834.
Id. (citing Sirota v. Kay Homes, Inc., 208 Ga. 113, 115, 65 S.E.2d 597, 599 (1951)).
251 Ga. at 639, 308 S.E.2d at 834.
252 Ga. 247, 312 S.E.2d 795 (1984).
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fraud and corruption."15 The trial judge found that the evidence submitted at trial did not constitute a "clear and convincing" showing of fraud
or corruption."1
The supreme court, however, reversed the trial court's ruling and held
that the "clear and convincing" standard imposed by the trial court was
too stringent a burden of proof.'17 In reaching its decision, the supreme
court noted that past zoning cases in which there were allegations of
fraud and corruption had not provided any guidance on the question of
the proper burden of proof for plaintiffs making such an allegation. 1 8
Bearing in mind that fraud is often subtle and difficult to prove, and also
that the integrity of the process of public deliberation is of utmost importance to the public well-being, the court ruled that individuals claiming
fraud or corruption in the promulgation or administration of zoning ordinances should not be forced to meet any standard of proof other than
that of "preponderance of the evidence." ' ' Accordingly, the standard of
scrutiny adopted by the court in Wyman for cases alleging fraud or corruption in rezoning matters is identical to the standard generally used in
civil suits.
A third zoning case of interest during the survey period was the supreme court's decision in Shoemake v. Woodland Equities, Inc.120 Woodland, beginning in July, 1979, acquired approximately 833 acres of undeveloped land in Forsyth County which it planned to lease for
development as a rock quarry. When purchased, the land was zoned "agricultural"' 21 and mining was specifically designated as a permitted use
under that classification. Prior to buying the land, Woodland had received numerous assurances from Forsyth County officials that mining
would be permissible under the "agricultural" classification. 2 2
Woodland leased the 833 acre tract in 1980 to Martin Marietta Corporation (Martin Marietta) for the purpose of developing a rock quarry. In
July, 1981, after Martin Marietta's intentions to develop a quarry became
publicly known, the Forsyth County Commission enacted an environmental review ordinance that placed conditions on the issuance of permits for
new industrial and commercial developments in Forsyth County. The or115. Id. at 247, 312 S.E.2d at 795-96.
116. Id. at 247, 312 S.E.2d at 796.
117. Id. at 248, 312 S.E.2d at 796.
118. Id. at 247-48, 312 S.E.2d at 796. See, e.g., Dunaway v. City of Marietta, 251 Ga. 727,
308 S.E.2d 823 (1983); Cross v. Hall County, 238 Ga. 709, 235 S.E.2d 379 (1977); and Olley
Valley Estates, Inc. v. Fussell, 232 Ga. 779, 208 S.E.2d 801 (1974). Cf. Lancaster v. Allen,
242 Ga. 5, 247 S.E.2d 746 (1978).
119. 252 Ga. at 248, 312 S.E.2d at 796.
120. 252 Ga. 389, 313 S.E.2d 689 (1984).
121. Id. at 390, 313 S.E.2d at 690.
122. Id.
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dinance required that an ad hoc citizens committee review the potential
adverse environmental effect of the proposed development and approve
the proposed use. Shortly thereafter, the ordinance was adopted as a formal amendment to the existing zoning ordinance. Three members of the
five member county commission testified that the primary purpose of
passing the environmental review ordinance was to stop the rock quarry
from being built by Martin Marietta.1 5
In October, 1982, Forsyth County refused to issue a building permit to
Woodland and Martin Marietta because: (a) mining was no longer a
permitted use on land zoned "agricultural" as a result of the 1981 ordinance; and (b) Woodland and Martin Marietta had failed to obtain a
county environmental development permit.12 4 Woodland and Martin
Marietta sued the county to obtain the issuance of a building permit and
won a grant of summary judgment upon the trial court's finding that the
challenged ordinances were void because they were arbitrarily enacted
and discriminatorily applied to Woodland and Martin Marietta. 2 5 In upholding the trial court's grant of summary judgment, the supreme court
reaffirmed its two-part analysis of claims of discriminatory application of
local zoning laws as set out in Georgia case law.'" First, the challenged
27
ordinances must on their face be reasonable and nondiscriminatory.1
Second, the challenged ordinances must be applied in a nondiscrimina2
1

tory manner.

In Dekalb County v. Wapensky,"2e the supreme court decided the question of whether adjoining landowners can contest a proceeding in which a
variance is being sought by one landowner. Reiterating its holding in an
earlier 1984 case,' 8" the court held that in order for a person or private
entity to have standing to contest a variance or other rezoning proceedings they must meet a two-part test.'' First, the party claiming to be
aggrieved must have a substantial interest in the zoning decision. Second,
123. Id. at 391, 313 S.E.2d at 691.
124. Id.
125. Id. at 392, 313 S.E.2d at 691.
126. Id. at 392-93, 313 S.E.2d at 692.
127. Snow v. Johnston, 197 Ga. 146, 28 S.E.2d 270 (1943).
128. Matthews v. Fayette County, 233 Ga. 220, 210 S.E.2d 758 (1974). Although the
court in Shoemake correctly stated the two-part analysis, it does not appear that it strictly
applied the first part of the test. For example, even though the first prong of the analysis
requires a deficiency of the ordinance on its face, the court stated that its decision on this
point was based on "the content of the ordinances, the circumstances surrounding their
hasty adoption, and the county's fiat denial of appellee's application for a building permit."
252 Ga. at 392, 313 S.E.2d at 692.
129. 253 Ga. 47, 315 S.E.2d 873 (1984).
130. Brand v. Wilson, 252 Ga. 416, 314 S.E.2d 192 (1984).
131. 253 Ga. at 48, 315 S.E.2d at 875.
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the person claiming to be aggrieved must be in danger of suffering some
special damage or injury not common to all property owners similarly
situated.
The court then defined the term "similarly situated"1 8 ' (as stated in
the second part of the test) as including persons in the general community who may merely suffer an inconvenience, but excluding those persons who stand to suffer damage or injury to their property which dero3
gates from their reasonable use and enjoyment of it.3'
An example of

tolerable inconvenience, according to the court, would include increased
traffic in a central business district, but would not include a diminution
in value to a homeowner living across the road from a proposed hotel who
suffers losses exceeding the losses of his neighbors.""'

IX.

CONSTRUCTION OF DOCUMENTS

Perhaps because of an apparent increased use or effectiveness of the
summary judgment procedure, the survey period produced many examples of something in which clients can take solace-that the Georgia
courts will uphold well-drafted agreements in accordance with their
terms. Draftsmen of real estate related documents would be well-advised
to take heed of the common message in the following summarized
cases: Not only must documents say what they mean-they will be construed to mean what they say.
One case in which a contract for the purchase of real property was
found not to say what it meant is Laseter v. Brown.8 5 In that case, the
Georgia Supreme Court held that in the event of default by a purchaser,
specific performance would not be precluded as a remedy available to a
seller unless the purchase contract 'specifically' so provided.'" The contract in Laseter stated that: "If said sale is not consummated because of
Purchaser's default, then the seller shall be entitled to retain the Purchaser's earnest money as full liquidated damages of such default by the
Purchaser." 3 7 When Laseter, the purchaser, defaulted, Brown retained
the earnest money and sued Laseter for specific performance.
Laseter contended that: (a) retention of the earnest money by Brown,
as authorized by the liquidated damages provision of the contract, was
Brown's sole avenue of recourse under the contract; and (b) specific performance was not an available remedy. The court disagreed with Laseter's
132. Id.
133. Id.
134. Id. at 48-49, 315 S.E.2d at 875.
135. 251 Ga. 179, 304 S.E.2d 72 (1983).
136. Id. at 180, 304 S.E.2d at 73.
137. Id. at 179, 304 S.E.2d at 72.
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argument and reaffirmed its position ' " on the issue as set forth in the
3
1976 case of Southeastern Land Fund, Inc. v. Real Estate World, Inc.'1
Several cases illustrate the tendency of Georgia's appellate courts to
hold that agreements mean what they say: no more and no less. Peachtree On PeachtreeInvestors, Ltd. v. Reed Drug Co. 40 is a case in which
the supreme court was confronted with the construction of a lease between Ackerman & Company Investors, Inc. (Ackerman), as lessor, and
Reed Drug Company (Reed), as lessee. The lease provided that if Ackerman wished to demolish the building in which the leased premises were
located, the lease would terminate nine months after written notice of
Ackerman's intention to demolish the building was given to Reed. The
lease further provided that if, after such notice was given to Reed, Ackerman did not commence demolition within a reasonable time after the expiration of the nine-month period, Ackerman could not rent the premises
to any third party without first giving Reed the right to reoccupy the
premises at the same rental rate and under the same terms and conditions of the original lease.""1
Ackerman stated its determination to demolish the building and exercised its right to terminate the lease. Some months later, however, Ackerman apparently decided against demolition of the building, and instead
elected to undertake a major renovation of the building. Upon reading of
Ackerman's decision in the newspaper, Reed notified Ackerman that it
considered the termination of Reed's lease to have been invalid. Reed
subsequently sued Ackerman to prevent Ackerman from renting the
premises to a third party without first giving Reed an option to reoccupy
the premises at the same rental rate and under the same terms and conditions of the original lease.14' Ackerman argued, to no avail, that substantial renovation of the building was the equivalent of substantial demolition and that, accordingly, Ackerman had properly terminated the
lease agreement with Reed. The court held that Ackerman had wrongfully leased the premises to a third party without complying with its obli138. Id. at 180, 304 S.E.2d at 72.
139. 237 Ga. 227, 227 S.E.2d 340 (1976). The holding of the court in Southeastern Land
Fund is summarized in the following quotation:
Even if the real estate contract is silent as to the remedy of specific performance,
it is still available as a remedy unless it is specifically excluded as a remedy ....
The law is now well settled that a liquidated damages provision will not in and of

itself be construed as barring the remedy of specific performance ....

To bar

specific performance there should be explicit language in the liquidated damages
provision that it is to be the sole remedy.
Id. at 229-31, 227 S.E.2d at 343-44.
140. 251 Ga. 692, 308 S.E.2d 825 (1983).
141. Id. at 693, 308 S.E.2d at 826-27.
142. Id.
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gation under the Reed lease to first make the premises available to
Reed."' Reed, therefore, was entitled to money damages."4

In Hall v. Robinson,'"1 two purchasers executed a contract to purchase
certain real estate and the contract, as is common, provided for payment
of a real estate commission. When the purchasers failed to close the
transaction, the real estate broker sued them to recover the real estate
commission. The trial court granted summary judgment in favor of the
broker; and one of the purchasers appealed solely on the basis that, prior
to the date of the breach of the contract, he had assigned his interest in
the contract to a third party."'6 The court held it to be a well-established
rule that "a party to a contract cannot relieve himself of the obligations
which the contract imposed upon him merely by assigning the contract to
a third person. '' "4 7 Also, the four essentials for a novation (which could
have the effect of granting such relief) were not present in the case, ac14 8
cording to the court.
In the case of SoutheasternHose, Inc. v. PrudentialInsurance Co.,14 a

guarantor of a lease was not permitted to escape liability under its guaranty. In 1977, Southeastern Hose, Inc. (Southeastern) executed a guaranty in which it agreed to perform as primary obligor all liabilities, obligations, and duties (including, without limitation, payment of rent)
imposed on the lessee. The lease contained a renewal option which was
timely exercised by the lessee at the end of the original term.5'
When the lessee defaulted under the lease during the renewal term, the
lessor sued Southeastern in its capacity as guarantor. Southeastern argued that the renewal obligations (in particular, the rental obligations) of
the guaranteed lease could not be enforced against it as guarantor during
the renewal term since the original lease contained no mutual agreement
concerning the terms and conditions of its renewal. Although the original
lease did contain a formula for computation of rent upon renewal, the
court of appeals stated that this defense need not be reached because of
the following language in the guaranty:
143. Id. at 696, 308 S.E.2d at 829.
144. Id. Although Reed had urged the court to reinstate it as occupant of the leased
premises (as the lease provisions would have required), the court declined because to do so
would have placed Reed in the premises beyond the agreed upon expiration date of the
lease, and the court would have had difficulty in supervising and enforcing that equitable
remedy. Id.
145. 168 Ga. App. 582, 309 S.E.2d 690 (1983).
146. Id. at 582, 309 S.E.2d at 691.
147. Id.
148. Id.
149. 167 Ga. App. 356, 306 S.E.2d 308 (1983).
150. Id. at 356, 306 S.E.2d at 309.

19841

REAL PROPERTY

305

Lessor and Lessee, without notice to or consent by the undersigned [the
guarantor), may at any time or times enter into modifications, extensions, amendments or other covenants respecting the Lease as they deem
appropriate and the undersigned shall not be released thereby, but shall
continue to be fully liable for the payment and performance of all liabilities, obligations and duties of Lessee under the Lease as modified, extended or amended. B
The court, thus, held that Southeastern was required, in accordance with
the terms of the guaranty, to perform the obligations of the lessee during
the renewal period.15"
In Kelson Cos. v.Feingold,1
'5 the court of appeals appeared to resist
the impulse to let a hard case make bad law. In that case, a prospective
purchaser entered into two contracts to purchase adjacent properties in
order to carry out a development project which would require the removal
of an existing sign, the removal of an existing monument, and the obtaining of a driveway permit.'" The contracts were made contingent upon
the purchaser's ability to overcome these obstacles. Because of certain
"difficulties with the deposit of earnest money," 155 the parties entered
into two new contracts which superseded the earlier ones. The purchaser,
however, negotiated the second set of contracts without the participation
of the attorney who had assisted in the formulation of the first contracts.
The second set of contracts differed materially from the first set in that
the contingency regarding the obtaining of necessary legal documents and
building permits was deleted. The prospective purchaser was unable to
overcome the obstacles by the date of closing, refused to close and, after
demand, sued for the return of its earnest money deposit.
In upholding the trial court's summary judgment against the purchaser,
the court of appeals held that "where contractual provisions are unambiguous, interpretation of those provisions is a question of law for the court,
and the court is not free to revise contracts while professing to construe
them." s The court held that the purchaser must show "some fact which
would trigger a contingency in the contracts or otherwise release [plaintiff] from performance."' 57 According to the court, however, the evidence
in the record merely gave rise to an inference that the purchaser had discovered that conversion of the properties to the desired use would not be
151. Id. at 357, 306 S.E.2d at 310.
152. Id. at 357-58, 306 S.E.2d at 310.
153. 168 Ga. App. 391, 309 S.E.2d 394 (1983).
154. Id. at 392, 309 S.E.2d at 395-96.
155. Id. at 392, 309 S.E.2d at 395.
156. Id. at 393, 309 S.E.2d at 396 (citing Brigadier Indus. Corp. v. Pippin, 148 Ga. App.
145, 251 S.E.2d 114 (1978)).
157. 168 Ga. App. at 393, 309 S.E.2d at 396.
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as easy or as profitable as it wished.' 66

A final example of the courts' willingness to uphold agreements according to their terms is seen in the court of appeals' decision in Life Chiropractic College, Inc. v. Carter & Associates.16 In that case, Life Chiropractic College (Life) was a tenant in a multi-tenant warehouse. Later,
Life purchased the entire building during its lease term, thus becoming,
in effect, its own landlord. In connection with the purchase of the building, Life executed an "Assignment and Assumption Agreement" 160 by
which it assumed "any and all of the terms, covenants and conditions
binding upon or of [the seller] under the Assigned Obligations as scheduled [herein]."''16 One of the obligations of the seller of the warehouse was
to pay a lease commission to the plaintiff for Life's lease of space in the
building. After the purchase, Life refused to pay commissions on the
space formerly leased by it for two reasons. First, Life believed that there
was a merger of estates at the time of its purchase of the building; and,
second, after the purchase there was no further rental 'paid' by Life to
itself under the lease by which it formerly leased space. The court of appeals responded to Life's first contention by holding that Life's interest in
the building pursuant to the lease was a mere usufruct and that, therefore, there could be no merger of 'estates." 6 The court responded to the
second contention by holding that, according to the Assumption Agreement, Life agreed to discharge the seller's obligation to pay the lease
commission due on Life's lease and that a voluntary cancellation of the
lease would not nullify Life's obligation to do so. "

158. Id.
159. 168 Ga. App. 38, 308 S.E.2d 4 (1983).
160. Id. at 38, 308 S.E.2d at 5.
161. Id. at 39, 308 S.E.2d at 5.

162. Id.
163.

Id. at 39-40, 308 S.E.2d at 5-6.

