Local Government Law
by R. Perry Sentell, Jr.*
Some things, at least, reject variation. This year, as in years of yore, a
chart of local government's current legal hits reflects distinctive diversity,
intriguing individualism, and animated activity. Within the prevailing
edicts of space, the cases are loosely arranged by topic, and the statutes
are general ones. Welcome to the legal system's closest analogy to break
dancing.
I. MUNCIPALrrs
Officers and Employees

A.

Capable of operating only through its personnel, a modern municipality
frequently finds itself touched by litigation peculiarly forged from that
precise characteristic. The current survey period encompassed its share of
disputations over benefits,' responsibilities, and rights of municipal officers and employees.
In the vein of employee responsibilities, Upton v. State' presented for
review the bribery conviction of a municipal engineer. Canvassing evidence of the engineer's performance of preparatory work on private property, and his agreement to receive a portion of the property owner's payment to the paving contractor," the court of appeals held the evidence
* Talmadge Professor of Law, University of Georgia. University of Georgia (A.B., 1956;
LL.B., 1958); Harvard University (LL.M., 1961). Member, State Bar of Georgia.
Deep appreciation is expressed to the Carl Vinson Institute of Government of the University of Georgia for summer research support which contributed most significantly to the
preparation of this survey.
1. For controversy over workers' compensation benefits, see City of Atlanta v. Walker,
169 Ga. App. 34, 311 S.E.2d 479 (1983). See generally Sentell, Workers' Compensation in
Georgia Municipal Law, 15 GA. L. Rzv. 57 (1980), reprinted in R.P. SzNTLL, ADDITIONAL
STUDIES IN GEORGIA LOCAL GOVRNMENT LAW 487 (1983) [hereinafter cited as ADDITIoNAL
STUDIES].

2.
3.

166 Ga. App. 541, 305 S.E.2d 1 (1983).
A dispute over the amount owed by the owner to the contractor apparently triggered
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insufficient to establish the crime of bribery.4 Rather, the court viewed
the evidence as consistent with a finding that the payment was intended
for work performed in the engineer's private capacity and not for influencing his public office. Should such private employment violate the
terms of his office, then the court directed that the engineer "should suffer the civil consequences for breach of his public trust;"' he could not,
however, be "bribed" to perform the private work.'
Affording a perspective of genuine intrigue, the remaining controversy
pivoted upon whether rights of individual employees could be claimed by
several employees collectively. In re Presentments of the Lowndes
County Grand JuryO featured presentments critical of a municipal police
department but failing to name or indict any individual.' Reasoning that
the members of the department were identifiable whether or not specifically named, and analogizing to the right of an individual in such circumstances, 10 the court of appeals reversed the trial judge's refusal to expunge the critical portions of the presentments:" "This right," said the
court, "applies no less to individuals collectively who in the instant case,
2
are all identifiable members of the staff of a city police department.M
B. Contracts
Like individuals, municipalities typically find it both feasible and necessary to contract with others for the accomplishment of various purposes. Unlike individuals, however, municipalities typically confront issues of unique dimensions when operating under those contracts. For
example, last year's survey remarked upon the court of appeals' aloofness
to a municipality's charge that a retirement home had breached its conthe bribery investigation. Id. at 542, 305 S.E.2d at 2.
4. Id. at 542-43, 305 S.E.2d at 3. The court quoted the criminal statute, O.C.G.A. § 1610-2 (Michie 1982), stressing its requirement that the bribe must be for the purpose of influencing the official in the performance of his office or employment. 166 Ga. App. at 542, 305
S.E.2d at 2-3.
5. That evidence was inconsistent with the principle that one can be bribed only to do
or fail to do some act relating to his official duty. 166 Ga. App. at 543, 305 S.E.2d at 3.
6. Id. at 544, 305 S.E.2d at 3.
7. The court found error in the trial judge's failure to grant defendant's motion for a
directed verdict of acquittal. Id.
& 166 Ga. App. 258, 304 S.E.2d 423 (1983).
9. The grand jury had investigated money missing from a police department fund and
expressed shock over such conduct among the municipality's police officers. Id. at 258, 304
S.E.2d at 424.
10. That right derived from a lack of a statutory mechanism by which those criticized
could respond. Id.
11. The trial court refused to view the presentments as criticizing identifiable individu-

als. Id.

12. Id. at 259, 304 S.E.2d at 424.

LOCAL GOVERNMENT LAW

1984]

tract to make annual payments in lieu of ad valorem taxes1 s Denying
municipal recovery,"' the court designated the contract as an ultra vires
violation of the statutory prohibition against binding municipal agreements that "prevent free legislation in matters of municipal government." 15 During the current survey period, the supreme court reviewed
the controversy and, although it affirmed the municipality's status of impotence, it reached that conclusion on other grounds." Because the purported agreement failed to specify an annual 17sum to be paid, held the
court, no contract existed between the parties.
The municipality's defense of its contract was more successful in Juhan
v. City of Lawrenceville," a controversy over a municipal grant of the
right to a private corporation to place benches on public property.1"
Under the ten-year agreement, the corporation was to locate the benches
in areas where pedestrian seating was desirable and was permitted to
place commercial advertising on the backs of the benches.' 0 Sustaining
the validity of the contract against citizen-taxpayer challenge,"1 the supreme court observed expansive grants of charter power to the municipality82 and emphasized that a public purpose was being served, that no
public revenue was expended, and that no public property had been relinquished to private control. "The advertising," the court articulated, "is
simply the consideration for furnishing public improvements and violates
13. Sentell, Local Government Law, 35 Mucsa L. REV. 233, 236 (1983).
14. Georgia Presbyterian Homes, Inc. v. City of Decatur, 165 Ga. App. 395, 299 S.E.2d
900 (1983).
15. Id. at 396, 299 S.E.2d at 901 (quoting O.C.G.A. § 36-30-3 (Michie 1982): "One council may not, by an ordinance, bind itself or its successors so as to prevent free legislation in
matters of municipal government."). See generally Sentell, Binding Contracts in Georgia
Local Government Law: Recent Perspectives, 11 GA. ST. B.J. 148 (1975), reprinted in R.P.
SENTELL, STUDIES IN GoRGA LocAL GOV- Ns

wr LAw 541 (3d ed. 1977) [hereinafter cited

as STUmS); Sentell, Local Government and Contracts that Bind, 3 GA. L. Riy. 546 (1969),
reprinted in STUDIES, supra, at 579.
16. City of Decatur v. Georgia Presbyterian Homes, Inc., 251 Ga. 290, 304 S.E.2d 908
(1983).
17. Thus, the court affirmed the court of appeals' judgment, "notwithstanding the possible inapplicability of O.C.G.A. § 36-30-3." 251 Ga. at 290, 304 S.E.2d at 909.
18. 251 Ga. 369, 306 S.E.2d 251 (1983).
19. The corporation was to provide a minimum of 50 benches at no cost to the municipality. Id. at 369, 306 S.E.2d at 252.
20. The contract provided the municipality with power to control structure and location
of the benches. Id.
21. Plaintiff argued that the municipality was without power to make the contract and
that the contract violated the prohibition against binding municipal agreements. Id.
22. The court quoted from the municipal charter (1977 Ga. Laws 3164, 3165): "IAIII
powers possible for a city to have under the present or future Constitutions and law of this
State. . .

."

251 Ga. at 369, 306 S.E.2d at 252.
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no law."' 8
Hinting at the rich diversity of issues surrounding municipal contracts,
Camp v. Columbus" offers an appropriate instance for concluding observation. In Camp, the municipality attempted to trigger the binding arbitration clause in its contract with a private party for the construction and
operation of a sanitary landfill." To accomplish its purpose, the municipality argued that the agreement was governed by the Georgia Arbitration Code for Construction Contracts.'e Issuing a declaratory judgment in
agreement with the municipality's contention, a majority of the supreme
court relied upon the contract's requirements that defendant construct
and operate the landfill facility under state and federal regulations. Defendant's compliance with those terms, the court rationalized, meant that
"in a sense" the landfill "must be continually under construction,"', and
"may be likened to a long-term construction project."8 The court thus
affirmed the trial judge's summary judgment applying the arbitration
code to the contract."
C. Regulation
Municipal efforts to regulate people, affairs, and conduct, and challenges to those efforts, are staples of review in most surveys; the period
under scrutiny continues the tradition30 An ever popular topic of regulatory activity, the liquor license remained at the center of several current
controversies. 1 In City Council of St. Mary's v. Crump,s" the supreme
court sustained against constitutional attack the validity of a municipal
ordinance forfeiting a license upon cessation of business unless the holder
23. 251 Ga. at 370, 306 S.E.2d at 253. Moreover, the court held that in the absence of the
expenditure of public funds or the performance of a duty owed the public, plaintiff citizen-

taxpayer lacked standing to attack the reasonableness of the length of the agreement under
the binding contracts prohibition. Id.
24. 252 Ga. 120, 311 S.E.2d 834 (1984).
25. The defendant had refused to submit to binding arbitration. Id. at 121, 311 S.E.2d at

835.
26. O.C.G.A. § 9-9-80 (Michie 1982).
27. 252 Ga. at 121, 311 S.E.2d at 835.
28. Id.
29. Id. In dissent, Chief Justice Hill and Justice Smith maintained that the arbitration
code was intended to apply "to the building and erection of structures, not the burying of
waste." Id. at 122, 311 S.E.2d at 836 (Hill, CJ., dissenting).
30. See generally Sentell, Discretion in Georgia Local Government Law, 8 GA L. Rv.
614 (1974), reprinted in Sr~uns, supra note 15, at 651; Sentell, Reasoning by Riddle: The
Power to Prohibitin Georgia Local Government Law, 9 GA. L. Rav. 115 (1974), reprintedin
SwDms, supra note 15, at 693.
31. See generally Sentell, Local Government Law and Liquor Licensing: A Sobering
Vignette, 15 GA. L. Ray. 1039 (1981), reprinted in ADDTIONAL SruDms, supra note 1, at 283.
32. 251 Ga. 594, 308 S.E.2d 180 (1983).
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applied for a continuance within thirty days.88 Rejecting complainant's
claim to a hearing prior to revocation, the court countered with the rationale that revocation occurred not by affirmative decision but by operation of law." The court maintained that "[d]ue process does not require
that the City give notice to licensees after they cease doing business or
cease selling alcoholic beverages that they have thirty days in which to
apply for a revival of their licenses.""
The court was similarly unreceptive to the challenge raised in Bryant v.
Mayor" by one whose license was revoked following his arrest and indictment for violations of drug laws.' 7 Emphasizing the ordinance's provisions
for written notice of revocation and for automatic right to a hearing," the
court denied due process to mandate pre-revocation notice." Reviewing
'
the ordinance's stated grounds for revocation,40
the court rebuffed arguments of overbroadness and lack of ascertainable standards" and found
no constitutional fault with commitment of the
matter to the "sole discre4
tion" of the municipal governing authority. "
In addition to license forfeiture and revocation procedures, municipalities may seek to employ the criminal system in doing battle with evils
perceived in the sale of alcoholic beverages. Affording apt example, the
ordinance at issue in Davis v. City of Peachtree City4" imposed vicarious

criminal liability upon a license holder for prohibited acts of his employ33. Plaintiff sought to mandamus the municipality to continue or renew his license although he had not applied until more than 30 days following his cessation of business due to
fire damage. Id. at 594, 308 S.E.2d at 181.
34. The court also rejected the contention that the ordinance was inconsistent with general statutory law, O.C.G.A. tit. 3 (Michie 1982 & Supp. 1984). 251 Ga. at 596, 311 S.E.2d at
182.
35. 251 Ga. at 595, 308 S.E.2d at 182.
36. 252 Ga. 76, 311 S.E.2d 174 (1984).
37. The criminal case remained pending, and revocation was effected upon petition of
the municipal chief of police. Id. at 76, 311 S.E.2d at 175-76.
38. The challenger had availed himself of the hearing in this case and had presented
evidence and witnesses in his behalf. Id. at 77-78, 311 S.E.2d at 177.
39. "He exercised his right to request and receive a hearing on the matter, at which time
he was allowed to attempt to controvert the evidence presented against him. Due process
requires no more." Id. at 78, 311 S.E.2d at 177.
40. In other words, violation of laws relating to the use and sale of drugs.
41. The court viewed the specification of drug violations to narrow the scope of the ordinance to meet constitutional requirements. 252 Ga. at 77, 311 S.E.2d at 176.
42. The court also affirmed the municipal governing authority's refusal to permit the
challenger to voir dire the mayor and members of the council. The court was aware of no
authority "for the proposition that an administrative body functioning as both judge and
trier of fact may be questioned as in voir dire of a jury in a court of law." Id. at 79, 311
S.E.2d at 178.
43. 251 Ga. 219, 304 S.E.2d 701 (1983).
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ees. Balancing the municipal interest in regulating the sale of alcohol"

against the resulting burden upon individual liberty,4' the court reversed
the conviction of the owner of a food store chain for his employee's sale of
wine to a minor. Denoting the conviction a violation of due process, the
court pointed the municipality to "other, less onerous alternatives,'

such as civil fines and license revocations, for regulating the sale of
47

Manifesting a somewhat broader municipal regulatory concern, the or-

dinance reviewed in City of Macon v. Davis6 dealt with the forfeiture of
bail bonds executed on behalf of those appearing in the municipal court.
The result of the ordinance was to require that criminal bail bonds remain in effect beyond sentencing so that the bonding company could be
held liable for the principal's unpaid municipal fine. That requirement,
the challenger maintained, conflicted with both case law and general statutes which discharged the surety once the principal appeared in court. "'
By a division of four-to-three, a majority of the court distinguished the

cited cases," denied the general statute to constitute "a comprehensive
regulation of bail-bonding procedures, '52 and upheld the ordinance. The
dissent, 8 emphasizing that the purpose of an appearance bond was to
insure the principal's court appearance, characterized the majority opin-

ion as "utterly unconvincing" and deemed it to "defy common sense.""
D.

Power

Two appellate decisions during the period, although dealing with
widely differing subjects, went directly and substantively to the basic concept of municipal power. The first decision, rendered by the supreme

44. Primarily, that interest was one of deterrence. Id. at 221, 304 S.E.2d at 703.
45. Burdens mentioned included damage to a good name and future peril. Id.
46. d.
47. The court acknowledged the position that only a slight fine was not sufficient to
violate due process, but opted to shift the balance in favor of the individual. Id. at 222, 304
S.E.2d at 703-04.
48. 251 Ga. 332, 305 S.E.2d 116 (1983).
49. Plaintiff bonding company had been held responsible for a fine that had gone unpaid
by the principal on the bond. Id. at 332-33, 305 S.E.2d at 117.
50. E.g., Roberts v. Gordon, 86 Ga. 386, 12 S.E. 648 (1890). The majority held Roberts
not to control this case, 251 Ga. at 334, 305 S.E.2d at 118. The dissent viewed Roberts as
directly in control, 251 Ga. at 335, 305 S.E.2d at 118 (Smith, J., dissenting).
51. E.g., O.C.G.A. § 17-6-31 (Michie 1982 & Supp. 1984).
52. 251 Ga. at 334, 305 S.E.2d at 118.
53. Justice Smith authored the dissenting opinion and was joined by Justices Weltner
and Bell. Id. at 335, 305 S.E.2d at 118 (Smith, J., dissenting).
54. Id. at 336, 305 S.E.2d at 119.
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court in Sadler v. Nijem, 6 revolved rather elaborately around municipal
"home rule."" Specifically, the court considered the effort of a municipal
voter, under the Home Rule Act of 1965,57 to mandamus the governing
authority's call of a referendum on a voter-initiated charter amendment
requiring the maintenance of a fire department composed of full-time employees." Reviewing Georgia home rule history, the court rejected the
municipality's argument that the 1972 constitutional provision, 9 'Amendment 19, '60 precluded the proposed charter amendment. Rather, the court
assayed 'Amendment 19' to grant permissive municipal authority to provide fire protection, not to prevent voter amendment of the charter accepting that grant of authority.61 The court was equally inhospitable to
the municipality's position that the proposed charter amendment would
conflict with a 1962 general statute s conferring upon the municipal "governing body" the powers to establish municipal offices and employments
and to regulate their duties.8 The intent of the statute was "to delegate
power, not regulate its exercise, '" the court declared, and, under the
1965 Home Rule Act, the right of the "governing body" to choose how the
power is to be exercised does not exceed the right of the voters.65 Accord55. 251 Ga. 375, 306 S.E.2d 257 (1983).
56. See generally Sentell, The United States Supreme Court as Home Rule Wrecker, 34
Mmt= L. Ray. 365 (1982), reprinted in ADDrrIONAL STuDIS, supra note 1, at 107; Sentell,
Local Government "Home Rule": A Place to Stop?, 12 GA. L. Rav. 805 (1978), reprinted in
ADDMONAL STums, supra note 1, at 89; Sentell, The Express Exclusions From Home Rule
Powers, Urns. GA., Feb. 1978, at 13, reprinted in ADDITIONAL STUDIES, supra note 1, at 99;
Sentell, "Home Rule": Its Impact on Georgia Local Government Law, 8 GA. ST. B.J. 277
(1972), reprinted in STrusns, supra note 15, at 399; Sentell, Home Rule Benefits or Homemade Problems for Georgia Local Governmenti, 4 GA. ST. B.J. 317 (1968), reprinted in
STUDiEs, supra note 15, at 385.
57. O.C.G.A. § 36-35-3 (Michie 1982).
58. Plaintiff alleged a sufficient number of signatures by registered voters and the municipal governing authority's refusal to call the referendum. 251 Ga. at 375-76, 306 S.E.2d at
258.
59. 1972 Ga. Laws 1552.
60. GA. CONST. art. IX, § 2, para. 3.
61. The municipality argued that because 'Amendment 19' was permissive, it precluded
the mandatory terms of the proposed charter amendment. 251 Ga. at 377, 306 S.E.2d at 259.
62. O.C.G.A. § 36-34-1 (Michie 1982).
63. The municipality contended that the proposed charter amendment would take those
powers from the governing body. 251 Ga. at 377, 306 S.E.2d at 259.
64. Id. at 378, 306 S.E.2d at 260. The court said that the statute did not prohibit municipal citizens from determining, under the 1965 Home Rule Act, how the powers were to be
exercised. Id.
65. The court also rejected the municipal argument that the charter amendment was
precluded by O.C.G.A. § 36-30-3 (Michie 1982 & Supp. 1984), prohibiting binding municipal
ordinances and contracts. "What is at issue here," explained the court, "is not a proposed
ordinance but a proposed charter amendment," and the statute was simply inapplicable. 251
Ga. at 377, 306 S.E.2d at 259-60.
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ingly, the court reversed the trial judge's refusal to issue the mandamus.
The other decision on municipal power, a decision by the court of appeals in Poss v.State," was a response to an appeal from a municipal
conviction of driving under the influence. Defendant maintained that his
arrest by municipal police officers was invalid because it had been effected outside the corporate boundaries. Acknowledging statutory prohibition of arrests beyond municipal limits,"' the court set about canvassing
the excepting doctrine of "hot pursuit."" Minimizing the element of a
high speed chase as essential to the doctrine, the court located as linchpin
considerations "the continuity and immediacy of the pursuit."' 9 Working
from that perspective, the court emphasized undisputed evidence that the
police officers witnessed defendant's erratic driving inside the municipality but, because of traffic and road conditions, did not stop and arrest
him before passing beyond the corporate limits. 70 "Reason compels the
conclusion," the court proclaimed, "that the doctrine of 'hot pursuit' authorized the officers to pursue appellant and to stop and arrest him at the
first opportunity for doing so which was, under the circumstances, safe
for all concerned-appellant, the officers and other motorists. ' "'1 The
court accordingly affirmed jurisdictional validity of the arrest.
E. Liability
In the morass of the law of municipal tort liability, no topic is more
litigated than that of defective streets and sidewalks.'3 In the morass of
litigation over defective streets and sidewalks, two general observations
appear appropriate. First, the factual patterns unfold in endless variety;
and second, most of the controversies are subjected to jury disposition.
Several cases of the period illustrate the observations.
The alleged defect at issue in Smith v. Hiawassee Hardware Co. 73 was
a privately owned building that obstructed the vision of automobile drivers at a municipal street intersection. Urging the obstruction as the cause
of a collision, plaintiffs brought a wrongful death action against both the
66. 167 Ga. App. 86, 305 S.E.2d 884 (1983).
67. O.C.G.A. § 40-13-30 (Michie 1982).
68. For treatment of the concept, see Sentell, ExtraterritorialPower in Georgia Municipal Law, 12 GA. L. Rav. 1 (1977), reprinted in ADDITIONAL STUDIES, supra note 1, at 157.
69. 167 Ga. App. at 87, 305 S.E.2d at 886.
70. Delaying factors included the necessity of the officers' turning their vehicle around,
the intervention in the pursuit of two other vehicles, and the defendant's passage into a
dangerous curve in the road. Id. at 87-88, 305 S.E.2d at 886.
71. Id. at 87, 305 S.E.2d at 886 (emphasis in original).
72. See generally R.P. SENtELL, THE LAW OF Mumcuw.J ToRT LIAmLrry IN GxoRG A 55107 (3d ed. 1980).
73. 167 Ga. App. 70, 305 S.E.2d 805 (1983).
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owner of the building and the municipality; and the jury found for the
former and against the latter. Rejecting the municipality's contention of
inconsistent verdicts, the court of appeals delineated the possible bases of
liability: The owner's responsibility, as presented, depended upon the
building being located on the public right-of-way;74 but municipal liability could arise from a failure to properly maintain the streets. "Thus,"
the court concluded, "If HHC's building obstructed vision, but was not in
the right-of-way, the City still has a duty to maintain the intersection in a
reasonably safe condition by some means.""'
The court was equally insistent upon jury consideration in DeWaters v.
City of Atlanta," a decision reversing summary judgment for a municipality sued by a bicyclist for injuries allegedly resulting from an improperly maintained sewer grate." Reviewing the municipality's practice of
replacing existing grates with "bicycle safe" grates 8 only upon complaint
or request,7 ' the court adhered to prior decisions that municipal liability
was a question for jury resolution."0
Kicklighter v. Savannah Transit Authority," an action for damages in
recovery for an injury to a passenger's arm that became wedged between
the window frame of a bus and a power pole near the edge of a street,
brought forth the same conclusion." Again reversing summary judgment
for the municipality, the court surveyed evidence of the pole's maintenance at the same location for a period of twenty-four years and of its
being continually scraped by passing vehicles. That evidence was sufficient, the court held, to raise a question of fact on the municipality's implied knowledge of the condition" and hence its negligence in maintaining the streets.'
74. The court analyzed O.C.G.A. § 32-6-1, -51 (Michie 1982).
75. 167 Ga. App. at 72, 305 S.E.2d at 807.
76. 169 Ga. App. 41, 311 S.E.2d 232 (1983).
77. Plaintiff argued that the grate, located in the public street with bars running parallel
to the curb, was unreasonably dangerous for his narrow-tired bicycle. Id. at 41, 311 S.E.2d
at 233.
78. In other words, grates with bars running perpendicular to the curb.
79. The municipality had determined that it was economically feasible to use the new
grates at all newly located sites but not to replace existing grates except upon complaint or
request by a bicycle club. 169 Ga. App. at 44, 311 S.E.2d at 233-34.
80. Additionally, the court rejected plaintiff's argument that O.C.G.A. § 36-60-5 (Michie
1982), requiring bicycle-safe grates at all "newly located grates" upon public roadways, applied to existing grates adjusted for street resurfacing. 169 Ga. App. at 44, 311 S.E.2d at 235.
81. 167 Ga. App. 528, 307 S.E.2d 47 (1983).
82. The pole was located six inches outside the curb line of the street. Id. at 528, 307
S.E.2d at 48.
83. There was no evidence, said the court, of the municipality's actual knowledge of the
condition. Id. at 531-32, 307 S.E.2d at 50-51.
84. The court held this same evidence sufficient to raise a jury question on the munici-
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As though to exemplify the point beyond which the court would not
extend the general rule, the survey period also encompassed Oglesby v.
City of Atlanta.5s Oglesby presented a sidewalk pedestrian's action for
injuries suffered in a fall on a piece of reinforcing steel protruding from a
block of cement at the edge of the sidewalk. Acknowledging that the normal fate of such litigation was disposition by jury, the court emphasized
the complete absence of evidence indicating the municipality's actual or
inferred knowledge of the defect.'e Under those circumstances, the court
found it plain, palpable, and indisputable that the municipality was not
negligent and thus affirmed summary judgment in its favor."'
Last year's survey" marked the initial instance in which the Georgia
Supreme Court had served as a forum for a 'Section 1983' action against a
municipality.8" Indeed, the survey remarked upon the court's striking
hospitality to the federal claim." This year, it appears, a majority of the
court itself was, in retrospect, struck by that hospitality, and may have
moved to inject a note of modification.'e The context, provided by City of
Cave Spring v. Mason," was an action against the municipality for allegedly subjecting plaintiff to wrongful arrest for a purported ordinance violation.03 In reliance upon the court's former decision, 4 both the trial
pality's maintenance of a nuisance and reversed summary judgment for the municipality on
that count as well. Id. For a discussion of municipal liability for nuisances, see Sentell, Municipal Liability in Georgia: The "Nuisance" Nuisance, 12 GA. ST. B.J. 11 (1975), reprinted in STUDIES, supra note 15, at 843; R.P. SENTML, THE LAw OF MUNciAL TORT LsABiLrry IN GEORGIA 107-24 (3d ed. 1980).
85. 166 Ga. App. 192, 303 S.E.2d 526 (1983).
86. "Under such evidence we agree with the trial court that there could have been no
notice to the city of the presence of the concrete debris with the steel rod and there is no
evidence to show that the hazard or defect existed for a sufficient length of time for notice
to the city to be inferred." Id. at 194, 303 S.E.2d at 527.
87. Id.
88. Sentell, Local Government Law, 35 MeacER L. REV. 233 (1982).
89. Davis v. City of Roswell, 250 Ga. 8, 295 S.E.2d 317 (1982).
90. Sentell, supra note 88, at 240. Such actions are brought under 42 U.S.C. § 1983 (1976
& Supp. V 1981), imposing liability for deprivation of federal rights while acting under state
law or custom.
91. The popular movement stems from a relatively recent decision of the United States
Supreme Court, Monell v. Department of Social Services, 436 U.S. 658 (1978), concluding
that the federal statute does apply to local governments. See RP. SENTELL, THE LAW OF
MUNiciPAL TORT LuIsnrry IN GEORGIA 169 (3d ed. 1980). For a detailed treatment of that
decision and an effort to canvass its directly developing ramifications in Georgia local government law, see R.P. SENTELL, GEORGIA LOcAL GOVERNMENT LAW'S ASSIMILATION OF
Monelli: Section 1983 and the New "Persons" (1984).
92. 252 Ga. 3, 310 S.E.2d 892 (1984).
93. Plaintiff alleged that the mayor had instructed the police chief to effect service of a
notice of charges and that the municipality subsequently withdrew all contentions. Id. at 3,
311 S.E.2d at 892.
94. Dawson v. Mason, 167 Ga. App. 129, 305 S.E.2d 820 (1983).
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judge and the court of appeals viewed the section 1983 claim to overcome
governmental immunity and rejected the municipality's motion for summary judgment." Taking the case on certiorari (and remanding), the supreme court adopted the occasion to pose the following quandary: "How, then, can we reconcile 42 U.S.C.A. § 1983 with our
traditional, constitutional, and statutory doctrine of sovereign immunity?"" In response, the one thing of which the court was certain was
that "§ 1983 is not a federally imposed doctrine of respondeat superior. ' 's
Likewise not central to the issue, continued the court, is "the act of the
agent producing the harm."" Rather, the material inquiry must go to
"the nature of the 'state law or custom' as formulated by his principal.""
Thus directed, the court forged an interpretation of section 1983 that required "acts which are in implementation of an intentional policy,
adopted or ratified by the governing body of a public agency, which acts
work deprivation of a constitutional right."'" Elaborating, the court explained that the required "policy" may be "formal or informal, acknowledged or vigorously denied, persistent or intermittent, or implemented by
but one single act."' 01 Finally, the court instructed future section 1983
litigants that the claimant must be able to prove, "directly or circumstantially," that "a governing body has worked constitutional deprivation of a
citizen pursuant to an102
impermissible or corrupt policy which is inten'
tional and deliberate.
Statutory law has long permitted municipalities to obtain liability insurance for damage or injury caused by their motor vehicles and has declared municipal immunity waived to the extent of the insurance secured.103 Mitchell v. Hartford Accident & Indemnity Co.1 4 confronted
95. 252 Ga. at 3-4, 310 S.E.2d at 892-93.
96. Id. at 4, 310 S.E.2d at 893.
97.
98.
99.
"acting

Id. (emphasis in original).
Id.
Id. The court noted the almost limitless ramifications of the statutory terminology,
under color of state law or custom." Id.

100. Id. (emphasis in original).
101. Id. at 4-5, 310 S.E.2d at 893.
102. Id. at 5, 310 S.E.2d at 893-94. This was the standard, the court instructed, under
which the trial court must now reconsider the municipality's motion for summary judgment.
Id. at 5, 310 S.E.2d at 894.
In a vigorous dissenting opinion, Justice Smith charged the majority with attempting to
"obfuscate the clear import" of the court's decision in Davis, 252 Ga. at 5, 310 S.E.2d at 894
(Smith, J., dissenting), and maintained that "[t]here is clearly no requirement . . . that
conduct violative of the Constitution be either intentional or formally adopted by the governing body of a public agency." Id. at 7, 310 S.E.2d at 895.
103. O.C.G.A. § 33-24-51 (Michie 1982). See generally Sentell, Tort Liability Insurance
in Georgia Local Government Law, 24 MERCER L. Rav. 651 (1973), reprinted in STUDs,
supra note 15, at 811; R.P. SarrL, THE LAW OF MuNicn'M. TORT LAIUTv IN GEORGIA 161
(3d ed. 1980).
104. 168 Ga. App. 126, 308 S.E.2d 374 (1983).
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the court of appeals with issues arising from the more modern advent of
'no-fault' insurance. In Mitchell, plaintiff had sued the municipality for
personal injuries resulting from its performance of the "governmental
function" of mosquito eradication, and the municipality impleaded as a
third party defendant its automobile liability insurer.' Countering the
insurer's reliance upon exclusionary language in the policy,'"s and hence
its argument that municipal immunity had not been waived for the occurrence at issue, plaintiff urged the exclusion to be in conflict with the 'nofault' insurance statute 07 and thus void.""s In its consideration of plaintiff's position, the court distinguished between liability coverage ("responsibility to a person other than the insured") and 'no-fault' coverage ("limited to personal injury protection for . . . those individuals designated
'insureds' ").10 Plaintiff's action against the municipality was the action
of a victim and not an insured, reasoned the court, and was not subject to
the 'no-fault' provisions. Accordingly, the court held the exclusion of the
liability policy to be valid, 1 and the municipality's immunity to be
effective."'
Yet another fixture in the law of municipal tort liability, the ante litem
notice statute as impetus for litigation is rarely absent from an accounting period."' The current period's episode was Jones v. City of Austell,"s
105. Id. at 127, 308 S.E.2d at 376. For the first appearance of the case before the court of
appeals, see Mitchell v. City of St. Mary's, 155 Ga. App. 642, 271 S.E.2d 895 (1980).
106. The exclusion applied to bodily injury arising out of the discharge of toxic chemicals and the like. 168 Ga. App. at 127, 308 S.E.2d at 376.
107. O.C.G.A. 5 33-34-1 (Michie 1982 & Supp. 1984).
108. 168 Ga, App. at 128, 308 SE.2d at 377.
109. Id. at 129, 308 S.E.2d at 377.
110. "Therefore, Mitchell cannot rely upon inapplicable 'no-fault' principles to assert
that the exclusion from liability coverage is void." Id.
111. The court affirmed the trial judge's grant of summary judgment in favor of the
insurer. Id. at 130, 308 S.E.2d at 378.
Immunity prevailed over the contention of waiver in yet another episode of the period,
City of Atlanta v. Gilmere, 252 Ga. 406, 314 S.E.2d 204 (1984). In that case the supreme
court held that by virtue of a 1977 amendment, the garnishment statute, O.C.G.A. § 18-4-21
(Michie 1982), shields the salary of a public employee from garnishment if the judgment
against the employee arose out of his governmental employment in responding to an emergency. Accordingly, the court held the municipality immune to a proceeding to garnish the
salary of a police officer for payment of a judgment obtained against the officer for conduct
in the scope of his employment while responding to an emergency. "Implied waivers of governmental immunity," advised the court, "should not be favored." 252 Ga. at 409, 314
S.E.2d at 206.
112. See generally R.P. SENTEI, THE LAw oF MumcwAL TORT L~nuTY ILNGEORGIA 133
(3d ed. 1980); Sentell, Ante Litem Notice: Cause for Pause, Uis. GA., Feb. 1978, at 13,
reprinted in ADDIoNAL SrUDIES, supra note 1, at 409; Sentell, Georgia Municipal Tort
Liability: Ante Litem Notice, 4 GA. L. Rzv. 134 (1969), reprinted in STUDWS, supra note
15, at 793.
113. 166 Ga. App. 808, 305 S.E.2d 653 (1983).
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a landlord's action against the municipality for property damage resulting
from a gas explosion.' 1' As evidence of "substantial compliance" with the
notice requirement, plaintiff relied upon three communications, all directed to the municipality within six months of the explosion: a notice
filed by tenants living upon the property; a notice of subrogation from the

landlord's insurance carrier; and a letter from the landlord himself. In
disqualifying each communication, the court explained that the tenants'
notice of claim was not a notice of the landlord's claim;" 5 that the subrogation letter did not contain the required elements of information;"16 and
that the landlord's letter did not precede by thirty days his filing of

suit." 7 The court, however, restyled the judgment as a grant of a motion

to dismiss rather than one of summary judgment and affirmed the trial
judge's conclusion of noncompliance.' 8 As such, the court emphasized,

the dismissal was without prejudice, was not res judicata, and would not
bar plaintiff's filing of another suit."'
F.

Authorities

Coveted in some quarters and scorned in others, the downtown development authority continues to attract litigation as municipal governments press it into service in their never-ending quest for additional
sources of finance. This year's episode, Odom v. Union City Downtown
0 serves as an appropriate
Development Authority,"2
benchmark for the
extent of that quest. Odom presented a challenge to municipal utilization

of an authority to finance expenditures on the streets, a city hall, a police
station, and a jail.1 21 In response to taxpayer contentions that such expenditures were constitutionally deficient, a majority of the supreme
114. Plaintiff alleged negligent service of the gas system by a municipal agent, Id. at 808,
305 S.E.2d at 653-54.
115. "Notice of a personal injury claim by a tenant is not sufficient as ante litem notice
of a property damage claim by the landlord under the statute." Id. at 809, 305 S.E.2d at 654.
116. The court said the letter failed "to set out the time, place, extent of injury, or negligence which caused the injury." Id. at 810, 305 S.E.2d at 654.
117. The court said the statute "clearly prevents the filing of a suit against the municipality until after the expiration of thirty days from the filing of the claim in writing." Id.
118. "In cases where the merits could not have been reached because of the failure of the
plaintiff to satisfy a precondition, the appropriate action is dismissal of the case on motion."
Id. at 810, 305 S.E.2d at 655.
119. Id.
120. 251 Ga. 248, 305 S.E.2d 110 (1983).
121. The challengers sought declaratory and injunctive relief. Id. at 249, 305 S.E.2d at
111.
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court delved into Georgia's history of development authorities. 2' A relatively recent occurrence, the court found, was the Georgia General Assembly's 1981 enactment of the Downtown Development Authorities
Law,1 23 a broadly permissive statute to assist municipalities in redeveloping decaying business districts.2" Acknowledging the virtually limitless
scope of that enactment,2 5 the court turned first to identifying the statute's constitutional base. Conceding both that the statute itself eschewed
such identification, 2 6 and that other more expansive constitutional provisions might arguably suffice, 2" the court determined the statute to be
"solely based" on a provision limited to developing "trade, commerce, industry, and employment opportunities.' 28 Those enumerations "significantly limited" the breadth of the statute and the financial purposes to
which it might be put.1 2 ' Specifically, the court could not find Odom's
proposed authority expenditures to "fit within the definitions of commerce, trade, or industry."13 0 Moreover, although the desired expenditures might eventually result in additional employment opportunities, the
court denigrated that possibility as "too speculative and tangential" to
support the proposed financial endeavors."' Accordingly,
the court held
132
the challengers entitled to summary judgment.
II. COUNIMS

A.

Officers and Employees

In the survey period's litigation concerning county officers and employees, perhaps the defamation actions were the most noteworthy. Undisputably, the county officer appears an inviting subject of public comment
122. Id. at 249-53, 305 S.E.2d at 112-14. The court's membership was divided four-tothree in deciding the case.
123. O.C.G.A. tit. 36, ch. 42 (Michie 1982 & Supp. 1984).
124. The court noted the statute's language on serving a public use and on promoting
the public welfare. 251 Ga. at 249, 305 S.E.2d at 112 (quoting O.C.G.A. § 36-42-2 (Michie
1982)).
125. "Thus, if just the literal wording of the DDAL is considered, it might appear that
appellees' project falls within the ambit of the DDAL." 251 Ga. at 250, 305 S.E.2d at 112.
126. That is, the statute itself "provides no express guidance as to the constitutional
source of legislative jurisdiction which was relied upon by the General Assembly." Id.
127. E.g., GA. CONST. art. IX, § 3, pare. 1.
128. 251 Ga. at 253, 305 S.E.2d at 114 (quoting GA. CONsT. art. IX, § 6, para. 3).
129. 251 Ga. at 250, 305 S.E.2d at 112.
130. Id. at 254, 305 S.E.2d at 115.
131. Id. at 255, 305 S.E.2d at 115.
132. Id. Justices Clark, Smith, and Gregory dissented without opinion. Id. (Clark, Smith
& Gregory, JJ., dissenting).
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and criticism. When the communication assumes the form of objectionable media exposure, the face-off is of classic vintage, and the tort of defamation offers the legal context for resolution. Georgia local government
law is possessed of a rich defamation history,133 and two decisions by the
court of appeals have recently supplemented that tradition.
In Pierce v. Pacific & Southern Co.,13 4 a county police officer sued a
television station over newscast reports that plaintiff was the subject of
two department investigations,'8 5 and the trial judge granted defendant's
motion for directed verdict. On review, the court summarily designated
plaintiff a "public official" and was thus encumbered by the famous New
York Times s requirement of demonstrating "actual malice." 3 7 An "initial inquiry" under that standard, the court said, was whether plaintiff
had met his burden of proof on the issue of falsity.13 Observing evidence
that both investigations were in fact initiated, the court concluded that
plaintiff failed to prove falsity and consequently failed to satisfy the "actual malice" requirement.''
The court reached a similar conclusion in Murray v. Williams,' 0 a libel
action for newspaper editorials on the conduct of a member of the board
of directors of a local transit authority.' 4 Again the court engaged the
"public official/actual malice" concepts to affirm the trial judge's summary judgment for defendants."34 Upon defendants' proof of an absence
of any serious doubts concerning the publication's truth,' 3 "the plaintiff
was required to come forward with some evidence of actual malice in or133. See generally Sentell, Defamation in Georgia Local Government Law: A Brief
History, 16 GA. L. REv. 627 (1982), reprinted in ADDITIONAL STUDIES, supra note 1, at 533.
134. 166 Ga. App. 113, 303 S.E.2d 316 (1983).
135. The reports were a part of defendant's coverage of a criminal trial in which plaintiff
was approached to give false testimony, and the newscast digressed into police department
investigations of the theft of a drug kit and falsification of credit card receipts. Id. at 115,
303 S.E.2d at 318.
136. New York Times Co. v. Sullivan, 376 U.S. 254 (1964).
137. In other words, a showing that defendant made the statement with knowledge of its
falsity or in reckless disregard of whether it was false. 166 Ga. App. at 116, 303 S.E.2d at
318.
138. "By the very nature of the action for ..
defamacast, Pierce must first prove that
the statements complained of were false when they were made." Id. at 117, 303 S.E.2d at
319.
139. The court found plaintiff's evidence deficient in showing that the investigations had
terminated prior to the reports. Id. at 118, 303 S.E.2d at 320.
140. 166 Ga. App. 865, 305 S.E.2d 502 (1983).
141. The editorials constituted expressions of the writer's opinions. Id. at 866, 305
S.E.2d at 503.
142. The court also noted that under O.C.G.A. § 51-5-7 (Michie 1982), some of the publications were privileged communications. 166 Ga. App. at 867, 305 S.E.2d at 503.
143. The court did not specify the nature of defendant's proof. 166 Ga. App. at 867, 305
S.E.2d at 503.
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14
der to create an issue for jury determination. '

B. Openness
The right of privacy and the obligation of publicity give rise to tensions
of intriguing proportions in the administration of local government. ' 45 Legal confrontations arising from those tensions traditionally revolve
around open meetings, disclosure, and open records."" Two of those concerns were focal points of litigation during the past year.
147
Local Division 732 v. Metropolitan Atlanta Rapid Transit Authority
involved the right of the transit authority to revoke its consent to arbitration. One of the union arguments against that right was founded upon the
charge that the authority's board of directors made its revocation decision
at a meeting not open to the public and thus violative of Georgia's 'sunshine' statute.145 Considering the charge, a majority of the supreme court
found that on the occasion in issue some members of the board had met
with attorneys to discuss a relevant court decision, that a vote to revoke
was taken at that meeting, and that there was no public notice of the
meeting.' 4 ' Even so, the court reasoned, meetings between members of a
public agency and its attorneys were covered by a provision of the sunshine statute"6 authorizing exclusion
of the public "in order to protect
15 1
the attorney-client privilege."
The second concern litigated was that of open records, a concern advanced in Richmond County Hospital Authority v. Southeastern Newspapers Corp.,15 an action to compel the authority's disclosure of accounting records showing names, positions, and salaries of employees earning
more than $28,000 annually."" Unanimously affirming the trial judge's or144. Id.
145. See generally Sentell, The Omen of "Openness" in Local Gouernment Law,13 GA.
L. REv. 97 (1978), reprinted in ADDMONAL STUDIES, supra note 1, at 367.
146. Id.
147. 251 Ga. 15, 303 S.E.2d 1 (1983).
148. O.C.G.A. tit. 50, ch. 14 (Michie 1982 & Supp. 1984).
149. The court did point out that later during that same day a regular meeting of the
board was held and that the public was provided notice of that meeting. 251 Ga. at 18, 303
S.E.2d at 4.
150. The court cited O.C.G.A. § 50-14-2 (Michie 1982 & Supp. 1984). The court also held
that the vote did not constitute taking "official action" under the provision of the statute as
then written, 251 Ga. at 22, 303 S.E.2d at 6, but observed that in 1982 the statute was
broadened to cover meetings at which official actions were discussed or taken. Id. at 22 n.4,
303 S.E.2d at 6 n.4 (citing O.C.G.A. § 50-14-1(c) (Michie 1982 & Supp. 1984)).
151. 251 Ga. at 22, 303 S.E.2d at 6. Justice Gregory dissented. Id. (Gregory, J.,
dissenting).
152. 252 Ga. 19, 311 S.E.2d 806 (1984).
153. Plaintiff's action was based on the open records statute, O.C.G.A. § 50-18-70
(Michie 1982 & Supp. 1984), cited in 252 Ga. at 19, 311 S.E.2d at 807.
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der of disclosure, the supreme court rejected the authority's reliance upon
an exception in the open records statute for violations of personal privacy." 4 Analogizing the statutory exception to the tort of privacy, the
court found that publication of the names and salaries would not illegally
invade the personal privacy of the employees." 5 The court also rebuffed
authority efforts to structure a balancing test based upon fears of losing
highly qualified personnel and of damage to morale and employee satisfaction. Dismissing those concerns as "speculative," the court held them
decisively outweighed by "the strong public policy of this state in favor of
open government."'" Finally, the court emphasized the discretionary
power of the trial judge to award attorney fees 57 and, in the absence of
evidence of unreasonableness or excessiveness,'" refused to declare an
abuse of that discretion.
C.

Contracts

The most noteworthy contract dispute of the period, Chatham County
Commissioners v. Seaboard Coast Line Railroad,'" found the county attempting to invalidate a 1933 easement agreement to install and maintain
street crossings over defendant's railroad tracks.160 Rejecting the county's
contention that the easement violated Georgia's statutory prohibition
against binding local government agreements,' s ' the court of appeals embraced an "exception" which had been crafted by the supreme court some
ten years earlier.' es The court elaborated upon that exception as follows:
154. O.C.G.A. § 50-18-72 (Michie 1982 & Supp. 1984), cited in 252 Ga. at 19, 311 S.E.2d
at 807.
155. The court said "the public has a legitimate interest in the operation of this institution and the salaries paid to those employed there." 252 Ga. at 20, 311 S.E.2d at 807. The
court again rejected the privacy exception in Pensyl v. Peach County, 252 Ga. 450, 314
S.F2d 434 (1984), a decision affirming the issuance of a mandamus ordering county taxing
authorities to provide plaintiff-taxpayer with ad valorem tax digest returns and records,
including property information cards and computer summaries. The court noted that although the General Assembly had expressly exempted tangible personal property and other
tax records from the open records statute, it had provided no such exemption for ad
valorem property tax records. Id. at 451, 314 S.E.2d at 435.
156. 252 Ga. at 20, 311 S.E.2d at 808.
157. Id. at 21, 311 S.E.2d at 808 (citing O.C.G.A. § 50-18-73 (Michie Supp. 1984)).
158. 252 Ga. at 20, 311 S.E.2d at 808. Rather, said the court, the authority argued only
that it was error to award any attorney fees at all. Id. at 21, 311 S.E.2d at 808.
159. 169 Ga. App. 607, 314 S.E.2d 449 (1984).
160. The county sought to recover costs of resurfacing a street approach to the track
from the defendant railroad. Id. at 607, 314 S.E.2d at 450.
161. Id. at 608, 314 S.E.2d at 450-51 (citing O.C.G.A. § 36-30-3 (Michie 1982 & Supp.
1984)). See generally Sentell, Local Government and Contracts that Bind, 3 GA. L. Rav.
546 (1969), reprinted in STUDnS, supra note 15, at 541.
162. 169 Ga. App. 608, 314 S.E.2d at 450 (citing Hancock County v. Williams, 230 Ga.
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The contract was not one for a definite time in the future but constituted
a continuing offer by appellee for appellant to use the land subject to
certain terms. Appellant could have terminated the contract at any time
by discontinuing its use of the street but did not do so. So long as the
contract was not cancelled, it was operative and binding.""

D. Power
On three different, and quite unrelated, occasions, the appellate courts
dealt restrictively with the exercise of county power. In Cantrell v. Henry

County'" the supreme court examined evidence of dealings between the
county, the developer of a mobile home subdivision, and individual purchasers of lots in the subdivision. In respect to the county's supplying

water to the subdivision, the court concluded that the developer, by connecting a temporary line to the county water main without payment of
stated material costs, had caused the other parties to alter their posi-

tions.'" The court also concluded, however, that the county itself, by representation and failure to reveal information, was in part responsible for

the purchasers moving their families into the subdivision.'" On the basis
of those conclusions, the court held the county possessed of an action in
assumpsit against the developer but without power to disconnect water

services to the purchasers.' 17 "[Bly its actions," the court announced,
"Henry County is now obligated to provide water service to the appellant
lot owners." 1 "
Less convoluted in perspective, the power issue litigated in Aldridge v.
Georgia Hospitality & Travel Association'" centered upon the county's

effort to impose fees for the inspection of hotels, motels, and restau723, 725, 198 S.E.2d 659, 661 (1973)). For discussion of the exception, see SenteUl, Binding
Contracts in Georgia Local Government Law: Recent Perspectives, 11 GA. ST. B.J. 148
(1975), reprinted in STUDIEs, supra note 15, at 579.
163. 169 Ga. App. at 608, 314 S.E.2d at 450-51.
164. 250 Ga. 822, 301 S.E.2d 870 (1983).
165. The county had agreed to permit the developer to connect the temporary line until
a permanent line was constructed, contingent upon the developer's payment of permanent
line material costs. The developer never paid those costs, but represented to the lot purchasers that water service would be available to the area. Id. at 825, 301 S.E.2d at 873.
166. County officials represented water availability, did not inform the purchasers of the
developer's obligation to pay the costs, and accepted water service deposits from the purchasers both before and after knowledge that the developer had breached the agreement. Id.
at 826-27, 301 S.E.2d at 873-74.
167. The court thus reversed the trial judge's order that the county could terminate
water service if the developer did not pay the stated costs within a period of 30 days. Id. at
827, 301 S.E.2d at 874.
168. Id.
169. 251 Ga. 234, 304 S.E.2d 708 (1983).
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rants.1 70 Agreeing that county inspection was a prerequisite to operation
of the establishments, 171 the court confronted the county's derivation of
power from a statute authorizing county boards of health to "establish
fees for the provision of mental and other public health services.'M Researching predecessor versions of the statute, the court discovered a
theme of fee authorization only "for limited, specified categories of per1 3
sonal health care services provided by county boards of health. 7
Viewed against the backdrop of that theme, the statutory authorization
was limited to "those personal health care services . . . which are pro-

vided by county health boards to individual citizens."'17 4 Consequently,
the "[a]ssessment of fees for inspection of public hotels, motels and res17
taurants is simply not within the contemplation of the act.'
The power controversy considered by the court of appeals in Dougherty
County v. Burt 7 went to the county's efforts to condemn property inside
77
municipal limits for the use of the municipal/county public library.'
Looking to the county's claimed source of authority, a 1937 general statute authorizing cooperative agreements for the maintenance of libraries,'" the court emphasized the statute's requirement that the library
board of trustees be made a party to the agreement. Because the board
was admittedly not a party to the library agreement between the county
and municipality, that agreement was without statutory foundation."'
Concerning the county's contention that a constitutional provision known
as 'Amendment 19""8 superseded the statute, the court countered that
170. Plaintiff was an unincorporated voluntary trade association promoting the interests
of the establishments, and the court examined the principle of "associational standing" to
conclude that the association possessed standing to assert its members' rights in the case.
Id. at 235-36, 304 S.E.2d at 710.
171. Id. at 234-35, 304 S.E.2d at 709-10 (citing O.C.G.A. §§ 26-2-371; 31-28-2 (Michie
1982)).
172. O.C.G.A. § 31-3-4 (Michie 1982 & Supp. 1984), quoted in 251 Ga. at 237-38, 304
S.E.2d at 712.
173. 251 Ga. at 238, 304 S.E.2d at 712. The court said legislative history revealed that
"the statute was not intended as a broad authorization to county health boards to charge for
their services." Id.
174. Id. The court specified nursing home services and mental health care. Id.
175. Id. The court affirmed the trial judge's denial of the county board's motion to dismiss the challenge. Id. at 239, 304 S.E.2d at 712.
176. 168 Ga. App. 166, 308 S.E.2d 395 (1983).
177. The property was for the purpose of a public parking facility for the library. Id. at
166, 308 S.E.2d at 396.
178. O.C.G.A. § 20-5-40 (Michie 1982 & Supp. 1984).
179. That the library was operated by a board of trustees was undisputed. 168 Ga. App.
at 167-68, 308 S.E.2d at 397.
180. 1972 Ga. Laws 1552. GA. CoNSr. art. IX, § 2, para. 3. This provision empowers municipalities and counties to provide various services, including libraries, and the county argued that this unrestricted authorization could not be limited by the 1937 statute.
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the measures were not in conflict.161 Rather, the statute "merely sets
forth the manner in which contracts between cities and counties regarding the provision of library services are to be executed."" 2 Absent compliance with the statute, the court concluded, the agreement was invalid,
and the county's condemnation effort was an illegal attempt to exercise
extraterritorial power.'"
E. Liability
Routinely illustrating the Georgia counties' traditional immunity from
tort liability, in James v. Richmond County Health Department'" the
court of appeals summarily confirmed the doctrine's continuing viability.
In an action against the county health department, alleging negligent
reading of plaintiff's chest x-ray,"" the court affirmed summary judgment
for the county by observing that liability depended upon legislative
waiver and that no waiver existed for medical malpractice.1 '
A well-worn and frequently advanced exception to the principle of immunity pivots upon the county's maintenance of a continuing nuisance
amounting to a 'taking' of private property. Fulton County v. Wheaton5 7
provided an instance of the exception's successful invocation, a case
which concerned plaintiffs suing for flood damage to their home resulting
from accumulated debris at a culvert and an increased flow of surface
water from county approved construction projects.'" Affirming the trial
judge's directed verdict against the county, the supreme court appeared
to counsel caution in pursuing the implications of its decision to their
potential conclusion. Thus, the court hedged, liability could not arise
"solely from ... approval of construction projects which increase surface
181. 'Amendment 19' itself provides that general statutes may limit or restrict the exercise of the granted powers but can not withdraw them. 168 Ga. App. at 168, 308 S.E.2d at
397-98.
182. Id. at 168, 308 S.E2d at 397. The court relied upon the supreme court's approach
to this conundrum in City of Atlanta v. Myers, 240 Ga. 261, 240 S.E.2d 60 (1977). For analysis of the Myers approach, see Sentell, Local Government "Home Rule": A Place to Stop?,
12 GA. L. Rzv. 805 (1978), reprinted in ADDMIONAL STUD S, supra note 1, at 89.
183. 168 Ga. App. at 169, 308 S.E.2d at 398. For a discussion of the issue generally, see
Sentel, ExtraterritorialPower in Georgia Municipal Law, 12 GA. L. Rcv. 1 (1977), reprinted in ADDmONAL STuDImS, supra note 1, at 157.
184. 168 Ga. App. 416, 309 S.E.2d 411 (1983).
185. Plaintiff alleged discovery of a lung tumor in 1981 that he claimed should have been
detected in 1980 when he utilized the county's free tuberculosis screening clinic. Id. at 416,
309 S.E.2d at 412.
186. The court specifically discounted O.C.G.A. § 9-11-8(a) (Michie 1982) as providing
such waiver. 168 Ga. App. at 416, 309 S.E.2d at 412.
187. 252 Ga. 49, 310 S.E.2d 910 (1984).
188. Plaintiffs purchased their home in 1974 and suffered flooding at intervals through
1979. Id. at 50, 310 S.E.2d at 911.
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water runoff. Rather, it is the county's failure to maintain properly the
culvert, resulting in a nuisance, which creates its liability."1 8 ' In this case,
the court emphasized, the county "clearly knew" of the flooding problems

at its culvert and that the approved developments contributed to that
flooding. 1"
Wheaton aside, instances are far more common in which plaintiffs
failed in their attempts to employ the exception. Illustratively, plaintiff in

Johnson v. Chatham County's sought damages for the county's maintenance of an inaccurate zoning map in reliance upon which plaintiff built

his home adjacent to property actually zoned industrial. 192 Holding both
the county and its planning commission immune to claims sounding in
negligence, 1e" the court of appeals also rejected plaintiff's thrust in "in-

verse condemnation." 1 " Because the county possessed no interest in the
adjacent rezoned privately owned property, the court reasoned, there had
been no "taking" of plaintiff's property for "public" use. 19e

The supreme court structured an even more delicate balance for limiting the exception in Lewis v. DeKalb County,'" an action alleging a

county "taking" of plaintiff's property by the breaching of a dam at a
lake in the vicinity.1"' Drawing upon the most fragile of delineations, the

court sought to determine whether the county's action indeed constituted
a liability-yielding taking of private property or was merely the exercise
of police power which does not trigger the constitution's protection.1 " De-

claring the dam breach necessary for the safety of residents and demanded by an emergency, the court held the increased flow of water onto
189. Id. (emphasis in original).
190. The court did reverse the trial judge's assessment of damages at the fair market
value of plaintiffs' property. The court directed that the proper measure of recoverable
damages included the decrease in market value and any special damages. Id. at 50-51, 310
S.E.2d at 911-12.
191. 167 Ga. App. 283, 306 S.E.2d 310 (1983).
192. Plaintiff alleged that in 1975 he checked the zoning map to ascertain that the adjacent property was residential, purchased his property and constructed his home, only to
discover in 1980 that the adjacent property, as shown on the county's official minutes, had
been rezoned industrial in 1974. Id. at 283-84, 306 S.E.2d at 311.
193. The court applied O.C.G.A. § 36-1-4 (Michie 1982): "A county is not liable to suit
for any cause of action unless made so by statute." 167 Ga. App. at 284, 306 S.E.2d at 312.
194. Plaintiff alleged a nuisance resulting in a taking of his property. 167 Ga. App. at
285, 306 S.E.2d at 312.
195. Id. at 285, 306 S.E.2d at 312-13.
196. 251 Ga. 100, 303 S.E.2d 112 (1983).
197. Heavy rains caused the lake to rise, the chairman of the county commissioners declared a state of emergency, and the governor ordered state employees to assist the county
in taking necessary action. Id. at 102-03, 303 S.E.2d at 115.
198. The court said that liability for a county "taking" has no relevance to the county's
exercise of the police power. Id. at 103, 303 S.E.2d at 115.
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plaintiff's property the result of a necessary and lawful exercise of police
power and not damage for which the constitution commands
compensation.'"
For many years statutory law has permitted counties to obtain liability
insurance for injury caused by the ownership or operation of motor vehicles and has provided for the waiver of governmental immunity to the
extent of the coverage. 2 0 In Cobb County v. Hunt,201 there was no question but that the county had obtained insurance on a flatbed truck, but
the policy expressly excluded injury "resulting from the movement of
property by a mechanical device ...
not attached to the covered
[truck]."'3' Construing that exclusion to apply to plaintiff's injury while
using a front-end loader to load pipe onto the truck, the court of appeals
held the injury beyond the waiver of immunity and reversed the trial
judge's denial of the county's motion for summary judgment.10 '
A distinctly different insurance facet emerged in Porter v. Home Indemnity Co.,204 an action by one injured while a passenger in a county
vehicle against the county's motor vehicle liability insurer for failing to
provide personal injury protection (PIP) coverage as required by the 'nofault' statute.2 0 Observing that the 'no-fault' statute neither expressly
covers counties s" nor waives governmental immunity,20 7 the court of appeals held the insurer under no duty to include basic 'no-fault' coverage

in the county's policy.2 0

In a final but potentially important instance of note, Wilmoth v. Henry
County,2 0 a juror sued the county for personal injury from a fall in the
199. The court affirmed the trial judge's grant of summary judgment to the county. Id.
200. O.C.G.A. § 33-24-51 (Michie 1982). See generally Sentell, Tort Liability Insurance
in Georgia Local Government Law, 24 MEcEm L. Rav. 651 (1973), reprinted in STUDIES,
supra note 15, at 811.
201. 166 Ga. App. 409, 304 S.E.2d 403 (1983).
202. Id. at 410, 304 S.E.2d at 404.
203. The court rejected plaintiff's contention that his injury was not the result of "movement" of the pipe by the loader, but occurred while attaching a chain, and thus not covered
by the exclusion. Id. at 410, 304 S.E.2d at 404-05.
204. 168 Ga. App. 799, 310 S.E.2d 546 (1983).
205. O.C.G.A. tit. 33, ch. 34 (Michie 1982 & Supp. 1984).
206. 168 Ga. App. at 799, 310 S.E.2d at 546 (construing O.C.G.A. § 33-34-2(10) (Michie
1982)). The court refused to construe the statute's term, "other entity," to apply to counties.
Id.
207. The court distinguished absence of waiver in the 'no-fault' statute from the, presence of waiver in the statute permitting counties to obtain liability insurance for their motor
vehicles, O.C.G.A. § 33-24-51 (Michie 1982). The court said that "[g]overnmental immunity
from suit is waived only when so provided by the Constitution or by the express act of the
General Assembly." 168 Ga. App. at 800, 310 S.E.2d at 547.
208. Otherwise, reasoned the court, counties would be paying premiums "while still retaining their governmental immunity." 168 Ga. App. at 800, 310 S.E.2d at 547.
209. 251 Ga. 643, 309 S.E.2d 126 (1983).
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courthouse.1 0 In responding to plaintiff's contention of a county "tak-

ing," a majority of the supreme court was clear and emphatic: 211 That
principle "is not applicable to actions for personal injury damages.'

21

'

The court's reaction was much less clear, however, to plaintiff's argument
that by having a liability insurance policy, the county was liable under a
constitutional provision permitting waiver of immunity by the state, its

departments, and its agencies, to the extent liability insurance is obtained.'3 The reason offered by the court for rejecting plaintiff's contention was not simply that the provision was inapplicable to the case, but
that her injury occurred prior to the effective date of the 1983 Constitution. 14 "We hold," the court announced, "that the waiver provisions are
5
prospective from the effective date of the amendment.""12

F.

Zoning
One of the few activities in which counties engage that is more contro-

versial than zoning is rezoning. As disgruntled property owners, adjacent
property owners, and neighbors troup before the courts for 'justice,' the
contending factions swap presumptions and shift burdens of proof with

all the agility of contestants in a tennis match. Unfortunately, the out210. Plaintiff alleged negligent maintenance of the premises and the county's possession
of a liability insurance policy at the time of the incident. Id. at 643, 309 S.E.2d at 126.
211. Chief Justice Hill and Justice Smith dissented. Id. at 644, 309 S.E.2d at 127-28
(Hill, C.J. & Smith, J., dissenting).
212. Id. at 643, 309 S.E.2d at 127. In rejecting the eminent domain approach, the court
explained that "the state may not authorize its agents to cause physical injury to any person
for public purposes." Id. at 643-44, 309 S.E.2d at 127.
213. GA. CoNsr. art. I, § 2, pars. 9.
214. The court said that "when the cause of action arose in 1982, the county had immunity in this type of case." 251 Ga. at 644, 309 S.E.2d at 127.
215. Id. The constitution of 1983 contains two material provisions: first, GA. CONSr. art.
IX, § 2, para. 9 ("General Assembly may waive the immunity of counties, municipalities,
and school districts by law"); and second, GA. CosT. art. I, § 2, pars. 9 ('defense of sovereign immunity is waived as to those actions for the recovery of damages for any claim
against the state or any of its departments and agencies for which liability insurance protection for such claims has been provided but only to the extent of any liability insurance
provided"). In local government circles it has been commonly supposed that local governments were covered exclusively by the former provision and thus were not within the "departments and agencies" of the latter provision. Under that supposition, only when a statute
expressly so provided would a local government waive its immunity by obtaining liability
insurance (e.g., O.C.G.A. § 33-24-51 (Michie 1982), permitting waiver to the extent of liability insurance obtained for motor vehicles). Under the supreme court's indication in Wilmoth
that local governments are covered by the "departments and agencies" of the latter provision, 251 Ga. 644, 309 S.E.2d at 127, the local government would waive its immunity merely
by obtaining liability insurance, whether or not expressly permitted by statute. This point
will bear future observation.
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comes are scarcely more predictable.21
Fairly typical of the exercise, Cobb County v. Shapiro1 7 brought to the
supreme court a property owner's challenge to the county's refusal to rezone his property to a less restrictive classification.2 " Plaintiff offered evidence of a vast increase in market value if rezoned,"1 supporting studies
by his own experts,22 0 and favorable testimony by both the county planner and a county commissioner."2 The county countered with the prospect of an increase of traffic in the area with resulting peril to public
safety and the general welfare. In resolution, the court recounted that existing zoning is presumptively valid, that the property owner must overcome that presumption, and that the burden of justification then shifts to
the county. In applying that order of interests, the court was convinced
that plaintiff had clearly overcome the initial presumption of validity,
and that the county had failed to justify sufficiently the current zoning
2 22
classification.
Engaging the same order of interests, the court reached the opposite
22 3
a controversy in which ownconclusion in DeKalb County v. Graham,
ers succeeded in obtaining rezoning but were dissatisfied with the results. 2 2 4 To plaintiffs' evidence of unprofitable development, the county
216. It is doubtful, however, that the analogy can be carried much further; for in the
zoning contest rarely is any 'love' lost.
In a case not otherwise here noted, Macon Association for Retarded Citizens v. MaconBibb County Planning & Zoning Commission, 252 Ga. 484, 314 S.E.2d 218 (1984), a majority
of the supreme court sustained under equal protection a commission resolution's definition
of 'family,' even though the definition operated to exclude from single family districts group
homes for the mentally retarded proposed under the Community Services Act for the Mentally Retarded, O.C.G.A. tit. 37, ch. 5 (Michie 1982). The court reasoned that the exclusion
resulted not because the inhabitants were retarded but merely because the proposed number of inhabitants did not comply with the resolution's requirements. Further, the court
held that 'absent statutory provision' property owned by a nonprofit corporation, even
though performing governmental services, is not immune from local zoning regulations. 252
Ga. at 490, 314 S.E.2d at 223.
217. 251 Ga. 55, 303 S.E.2d 10 (1983).
218. In other words, from low density, single family residential to general commercial
and the like.
219. From $375,000 to $1,070,000. 251 Ga. at 56, 303 S.E.2d at 11.
220. In a seven county area no property bordering on interstate highway interchanges
had remained single family residential after completion of the interchange. Id.
221. Both testified that plaintiff's property was ill-suited to its present classification. Id.
at 57, 303 S.E.2d at 12.
222. "We agree with the trial court that the county has failed to establish that plaintiff's
proposed rezoning will work a substantial hardship on the public." Id. at 57-58, 303 S.E.2d
at 12.
223. 251 Ga. 423, 306 S.E.2d 270 (1983).
224. Plaintiffs complained that the rezoning from single-family residential to multi-family/condominium did not permit the density necessary for their proposed development. Id.
at 424, 306 S.E.2d at 271.
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responded with an appraisal showing the property's substantial worth,
that the requested classification would reduce values of abutting property, and that plaintiffs' properties differed considerably from neighboring property that was less restrictively classified.'5 Reversing the trial
judge's conclusion of unconstitutionality, a majority of the court repeated
the pattern by which the presumptions shifted and explicitly focussed
upon whether there was evidence to support the county's decision."" If a
classification was fairly debatable, instructed the court,
the local govern7
ment was best able to protect the public interest."2
On occasion, the court is convinced of active discrimination in the zoning process and then is considerably unreserved in restoring balance. Illustratively, Shoemake v. Woodland Equities, Inc."28 presented a sequence of events in which plaintiff obtained county assurances that
specified land was zoned agricultural and permitted mining operations,"'
invested large sums in the land for developing a rock quarry, and sought
a permit to construct an office building at the site."s0 Concurrently, the
county adopted an "'environmental review' ordinance" with the purpose
of preventing plaintiff's rock quarry,"21 removed mining operations from
uses permitted on lands zoned agricultural, permitted the presently existing rock quarry to continue and expand operations,' and denied
plaintiff's request for the building permit. On that evidence, the supreme
court made short work of sustaining the trial judge's mandamus for the
county issue of the permit. Pursuing a proclaimed 'two-part analysis,' the
court insisted that the zoning ordinances be nondiscriminatory on their
face and applied in a nondiscriminatory manner. Given the evidence, announced the court, "[t]hese . . . ordinances fail on both counts."'"
225. Id. at 424-25, 306 S.E.2d at 271.
226. Rather, the court said, than upon whether there was evidence to support the trial
judge's decision. Id. at 425, 306 S.E.2d at 271-72.
227. Justice Smith dissented without opinion. Id. at 425, 306 S.E.2d at 272 (Smith, J.,
dissenting).
228. 252 Ga. 389, 313 S.E.2d 689 (1984).
229. Plaintiff obtained the assurances from the county zoning coordinator and the
county attorney. Id. at 390, 313 S.E.2d at 690.
230. Plaintiff had granted a long term lease of the land for rock quarry purposes. Id. at
391, 313 S.E.2d at 690-91.
231. The ordinance conditioned issuance of permits on review by an ad hoc citizens committee of the proposed project's potential adverse effect on the environment. Three county
commissioners testified that the purpose of the ordinance was "to stop the rock quarry." Id.
at 391, 313 S.E.2d at 691.
232. This was permitted via a certificate of zoning compliance. Id.
233. Id. at 392, 313 S.E.2d at 691. "The content of the ordinances, the circumstances
surrounding their hasty adoption, and the county's fiat denial of appellee's application for a
building permit made out a case of discriminatory enactment as a matter of law." Id. at 392,
313 S.E.2d at 692.
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Finally, in Wyman v. Popham,s " the court was called to confront a
question of first impression. In that case, the challengers to the county's
rezoning were neighbors of the rezoned property,2 s and their attacks
sounded both in fraud or corruption and in a claim under section 1983 of
the federal civil rights statute"s The corruption charge went to alleged
self-interest on the part of two county commissioners,237 and the novel
issue concerned plaintiffs' burden of proof. The court held the standard
to be one of preponderance of the evidence and, in reversing the trial
judge, held the record was sufficient to permit such a finding.253 The court
also reversed the judge's determination that he lacked subject matter jurisdiction of the section 1983 claim.'5
HI.

LEGISLATION

Space limitations dictate only the briefest synopses of only a few general statutes of importance to local governments. At the least, perhaps,
they will serve to provoke curiosity about the achievements of the 1984
General Assembly.
A.

Elections

Typically, the local government election was the recipient of considerable legislative attention. In respect to conditions surrounding the election,
234. 252 Ga. 247, 312 S.E.2d 795 (1984).
235. The county commissioners had rezoned two lots in a residential subdivision from
single family to general commercial. Id. at 247, 312 S.E.2d at 795.
236. 42 U.S.C.A. § 1983 (West 1981). On this claim of governmental liability, see the
discussion of Liability in the section dealing with Mumcnp.rrms, supra notes 72-119 and
accompanying text.
237. It was alleged that one of the commissioners supplied sand to plaintiff's real estate
development business and that another performed all plaintiff's gutter work. 252 Ga. at 247,
312 S.E.2d at 796.
238. The court was careful to point out that such a finding was not required. Id. at 248,
312 S.E.2d at 797. On the issue of standing for the neighbor's challenge, the court reaffirmed
the 'substantial interest-aggrieved citizen' test. Less than one month later, in Brand v. Wilson, 252 Ga. 416, 314 S.E.2d 192 (1984), the court relied upon that reaffirmance to conclude
that although the statute from which the test was originally analogized was no longer in the
Georgia Code, the test itself was still valid for neighbors who contested actions of zoning
authorities. The Brand court held further that a 15% to 20% reduction in value of a neighbor's adjoining tract was sufficient evidence to support a finding that the neighbor was substantially damaged by failure to file a site plat. Id. at 417, 314 S.E.2d at 194.
239. "The trial court therefore clearly has subject matter jurisdiction to entertain appellants' § 1983 claim." 252 Ga. at 249, 312 S.E.2d at 797. In a concurring opinion, Chief Justice Hill observed that at some point plaintiffs would be forced to elect the remedy they
sought, either injunctive relief under the fraud challenge or money damages under § 1983.
Id. at 251, 312 S.E.2d at 798 (Hill, C., concurring).
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the legislature permitted municipalities and counties, by ordinance, resolution, or referendum, to authorize the sale of alcoholic beverages on local
election days.240 In respect to the conduct of elections, the legislature
moved to promote joint endeavors. First, local statutes can now create
joint county-municipal boards of elections or joint boards of elections and
registration.241 The boards are empowered to carry out the functions of
election superintendents and registrars in the registration of voters and
the conduct of primaries and elections."' Second, permission was extended to all municipalities to authorize, and contract with, counties to
conduct municipal elections."*
The federal Voting Rights Act of 1965244 requires Georgia local government actions affecting voting to be submitted for review to the United
States Department of Justice. The 1984 General Assembly required that
counties, municipalities, and local school boards transmit those submissions to the Georgia Attorney General'" and authorized the Attorney
General to assist the local entities in preparing the submissions.2"
B. Officers and Employees
By far the most heralded treatment of local government officers and
employees was the legislative attention afforded their status upon indictment. When members of county and municipal governing authorities, and
designated other officials, are indicted, the governor is directed to appoint
a review commission. 47 If the commission determines that the indictment
adversely affects the official's duties, the commission is directed to recommend the official's suspension. The governor is empowered to suspend immediately the official pending final disposition of the case.24 The statute
also provides for appointment of a replacement officer for the duration of
240.

O.C.G.A. § 3-3-20 (Michie 1982 & Supp. 1984). The county or municipality must be

one in which the sale of alcoholic beverages is authorized.
241. Id. § 21-2-45 (Michie Supp. 1984). The municipality must lie wholly or partially
within the county.
242. Id.
243. Id. § 21-3-10 (Michie 1982 & Supp. 1984). The municipality must lie wholly or partially within the county; municipal authorization must be accomplished by ordinance; and
the municipality must pay the costs incurred by the county.
244. 42 U.S.C. § 1973c (1976). For discussion of this requirement and its history, see
Sentell, FederalizingThrough the Franchise: The Supreme Court and Local Government,
6 GA. L. REv. 34 (1971), reprinted in STUDiES, supra note 15, at 77.
245. O.C.G.A. § 36-60-11 (Michie Supp. 1984). The requirement covers any local action
or any local statute.
246. Id.
247. Id. § 45-5-6.

248. Until final conviction, the suspended official continues to receive compensation. Id.
§ 45-5-6(c).
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49

the suspension.2

Two other statutes related to worker benefits. First, the workers' compensation statute was broadened to cover volunteer law enforcement officers for counties and municipalities when rendering services to the local
governments and when the county or municipal governing authority has
by resolution provided for the coverage.250 Second, the General Assembly
changed the Joint Municipal Employees Retirement System to the Joint
Municipal Employees Benefit System, and, for the first time since 1965,
extensively revised the statute .2" The revision creates a new administering board and seeks to streamline administration of its various programs.
C. Regulation
In respect to their regulatory activities, local governments were conferred additional powers and subjected to additional restrictions. The
power was one relating to the sale of alcoholic beverages on Sundays ' in
which governing authorities of municipalities and counties were empowered, upon referendum approval," to authorize Sunday sales of alcoholic
beverages by restaurants and hotels from 12:30 p.m. until 12:00 midnight. 2" The restriction was one expressly prohibiting municipalities and
counties from regulating "the amount of rent to be charged for privately
owned, single-family or multiple-unit residential rental property."' 55
The 1984 General Assembly also conferred upon counties the longsought power of criminal enforcement.'" County governing authorities
may adopt ordinances for governing and policing unincorporated areas
and punish violations by fine or imprisonment.5 7 Jurisdiction over violations is vested in the county magistrate court, and maximum punishment
may not exceed a fine of $500 or imprisonment for sixty days, or both.
249. Id. § 45-5-6(d)(1). These provisions are not applicable to indictments handed down
prior to January 1, 1985. Id. § 45-5-6(h). Separate provisions were set forth for treatment of
county sheriffs. Id. § 15-16-26 (Michie 1982 & Supp. 1984).
250. Id. tit. 34, ch. 9.
251. Id. tit. 47, ch. 5.
252. Id. § 3-3-7.
253. The ballot form is set forth, and its approval is conditioned upon an affirmative
vote by more than one-half the votes cast, Id.

254. The statute expressly continues existing county or municipal legislation on the subject in effect until affirmatively repealed by the governing authority. Id. § 3-3-7(l)[m](1).
255. Id. § 44-7-19 (Michie Supp. 1984).

256. Id. § 36-1-20.
257. Subjects of regulation specifically mentioned include traffic control and litter. Id. §
36-1-20(a).
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D. Liability
In at least three of its most recent enactments, the Georgia legislature
addressed the issue, directly or indirectly, of local government responsibility for its conduct; all the measures leaned toward immunity from
responsibility.
With its epic decision in 1982 of Community Communications Co. v.
City of Boulder,"s the United States Supreme Court engaged the Sherman Antitrust Act""' to stamp the stigma of illegality upon any anticompetitive local government enactment not clearly immunized by the state
legislature. Specifically, the Boulder court held that broad home rule authorization to adopt the enactment did not provide the necessary protective immunization.20 Since that decision, many states have attempted to
formulate "clearly articulated and affirmatively expressed state policy' 1
which would pass judicial muster in exempting local governments from
the Sherman stricture. Georgia's formulation, enacted during the last legislative session, expressly declares that "in the exercise of powers specifically granted to them by law, local governing authorities of cities and
2 Moreover, the statutory
counties are acting pursuant to state policy.""'
intent is "to articulate clearly and express affirmatively the policy of the
State- of Georgia that in the exercise of such powers, such local governing
to the same degree
authorities shall be immune from antitrust liability
23
and extent as enjoyed by the State of Georgia." 0
A second enactment of the General Assembly focussed upon the increasingly popular '911' emergency telephone system in Georgia."" Specifically, the statute expressly relieves the state and all political subdivisions of liability for death 5or injury resulting from the establishment and
operation of the system.2

258.

455 U.S. 40 (1982).

259. 15 U.S.C. § 1 (1982).
260. The Court invalidated a municipal ordinance, admittedly authorized by the state's
home rule provision, prohibiting expansion of a cable television business for a period of
three months. 455 U.S. at 54-57 (1982).
261. That was the language of the Boulder Court. 455 U.S. at 51 (citing City of Lafayette
v. Louisiana Power & Light Co., 435 U.S. 389, 410 (1978)). For a discussion of the case, and
its potential ramifications in Georgia, see Sentell, The United States Supreme Court as
Home Rule Wrecker, 34 MEEcER L. Rav. 363 (1982), reprinted in ADDIONAL STUMES,
supra note 1, at 107.
262. O.C.G.A. § 36-19-1 (Michie Supp. 1984).
263. Id. § 36-19-2.
264. Id. § 46-5-131.
265. Id. Immunity is also conferred upon governmental agents and employees in operating the system, but that immunity is qualified by the agent's "willful misconduct, gross
negligence, or bad faith." Id.
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Finally, last year's survey effort'" remarked upon the court of appeals'
decision in Maddox v. Hall County,267 in which the court held that a
claimant's imprisonment constituted sufficient disability to toll the running of the twelve-month period allowed by statute for presentation of
claims to counties.2" In rationalizing its result, the court emphasized that
imprisonment remained a statutorily enumerated ground of disability in
Georgia and that the legislature had left the matter unchanged in the
newly adopted official code.'" Apparently responding to Maddox, the
1984 General Assembly amended the statutory enumerations to provide
that "[n]o action accruing to a person imprisoned at the time of its accrual which, prior to July 1, 1984, has been barred by the provisions of
limitations of actions shall be revived by this
this chapter relating to
20
amended.'
as
chapter,

266. Sentell, Local Government Law, 35 MucER L. Rsv. 233, 251 (1983).
267. 162 Ga. App. 371, 291 S.E.2d 442 (1982).
268. O.C.G.A. § 36-11-1 (Michie 1982). See generally Sentell, Claims Against Counties: The Difference A Year Makes, 36 MERcR L. Rsv. 1 (1984).
269. O.C.G.A. § 9-3-90 (Michie 1982 & Supp. 1984).
270. Id.

