
Legal Ethics

by JL. Edmondson*

This survey Article covers the more significant judicial, legislative, and
administrative developments during the survey period in areas related to
lawyers' professional responsibilities. The Article also includes develop-
ments in the law of legal malpractice.

I. LEGAL MALPRACTICE

Three decisions handed down in this survey period further developed
the law of legal malpractice in this state. In Hamilton v. Powell, Gold-
stein, Frazer & Murphy," the court recognized expressly for the first time
that actions for legal malpractice may sound in tort as well as in con-
tract.' This is important since the nature of the cause of action deter-
mines the applicable statute of limitations and the types of damages that
may possibly be recovered. In Hamilton, the court determined that plain-
tiffs have one year to bring an action for damage to their reputation, two
years to bring an action in tort, and four years to bring an action for
breach of contract.3 Additionally, the court held that the cause of action
for legal malpractice arises immediately upon the commission of the
wrongful act and that the applicable limitations period runs from that
point in time.4

In Hamilton, the court also clarified that certain damages are not re-
coverable in a legal malpractice action. When mere negligence is relied
upon and no physical injury is alleged, the plaintiff in a legal malpractice
action may not recover general damages for damage to reputation, mental
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1. 167 Ga. App. 411, 306 S.E.2d 340 (1983).
2. Id. at 414, 306 S.E.2d at 343.
3. Id.
4. Id.
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and physical strain, humiliation, or decreased earning capacity.5

In Rose v. Rollins,6 which arose from a real estate closing, the court
discussed the use of affidavits to support defendant's motion for summary
judgment in a legal malpractice action. After noting that an attorney may
make an affidavit as an expert on his own behalf, the court held that
defendant's own affidavit, which summarized the underlying circum-
stances concerning his services and which stated flatly that he had "per-
formed all duties which a closing attorney is expected to do" and that he
had "exercised all standards of care owed to [plaintiff] in his duties as
closing attorney in his relationship to [plaintiffs]," was sufficient to sup-
port a summary judgment for defendant.7 In granting summary judgment
the court said, "In view of the presumption that the legal services were
performed in an ordinary skillful manner, together with the expert opin-
ion of the attorney-appellee, appellants [plaintiffs] were required to pro-
duce an expert's affidavit." The court further observed that in a case of
clear and palpable negligence, a plaintiff might not need expert testimony
to establish a question of fact sufficient to form a jury question, but went
on to state that this was not a clear case."

Unlike the decisions in Hamilton and Rose, which were generally
favorable to lawyer-defendants, one recent decision gives little comfort to
lawyers. In First Bank & Trust Co. v. Zagoria,10 the supreme court re-
versed a decision of the court of appeals. The higher court stated the
precise issue presented as follows:

Where an attorney, who is a shareholder of a professional corporation
engaged in the practice of law, issues checks to clients in connection with
real estate and other loan closings, and these checks are dishonored be-
cause withdrawals from the corporate checking account on which they
are drawn left insufficient funds therein, does another attorney, who is a
shareholder of the corporation but who was not personally involved in
the closings or withdrawals, become personally liable for the dishonored
checks?11

The broader issue actually decided, however, was the impact of the pro-
fessional corporation statutes on professional malpractice liability in
general.

In Zagoria, the court first observed that the professional incorporation
statute was useful and that incorporation had certain advantages for pro-

5. Id. at 416, 306 S.E.2d at 344.
6. 167 Ga. App. 469, 306 S.E.2d 724 (1983).
7. Id. at 471, 306 S.E.2d at 726.
8. Id.
9. Id. at 471-72, 306 S.E.2d at 726-27.

10. 250 Ga. 844, 302 S.E.2d 674 (1983).
11. Id. at 844-45, 302 S.E.2d at 674.
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fessionals, such as more continuity of existence."1 Still, the court said "the
influence of the statute upon the professional corporation cannot extend
to the regulation of the law practice so as to impose a limitation of liabil-
ity for acts of malpractice or obligations incurred because of a breach of a
duty to a client.""' In conclusion, the court held that "when a lawyer
holds himself out as a member of a law firm the lawyer will be liable not
only for his own professional misdeeds but also for those of the other
members of his firm. We make no distinction between partnerships and
professional corporations in this respect."' "1

II. INEFFEcTIVE COUNSEL

In a series of decisions, the court of appeals has reiterated its reluc-
tance to declare a counsel's assistance ineffective. In Johnston v. State,1'
the court observed that even if some error on the part of a lawyer is
shown, the error does not necessarily establish ineffectiveness. The stan-
dard requires that the court consider the representation provided "as a
whole" to determine if it was reasonably effective."'

In Brand v. State1
7 and Jackson v. State," the court declined to sec-

ond guess counsel's strategy decisions, such as which witnesses to call. In
Brand, the court restated the criteria to be considered: (1) whether the
defendant had a defense that was not presented; (2) whether the trial
counsel adequately investigated the facts and consulted with his client
about the case; and (3) whether the omission alleged to have been com-
mitted by the trial counsel resulted from inadequate preparation rather
than simply unwise trial tactics.' In both Brand and Jackson, after stat-
ing that errorless counsel is not required and that hindsight is not to
serve as the basis for a judgment of ineffectiveness, the court declared,
"Trial strategy as to which witnesses to call, whether and how to conduct
the cross-examination of witnesses, which jurors to accept, what trial mo-
tions to make, etc. are all within the exclusive domain of counsel after
consultation with the defendant."'"

12. Id. at 846, 302 S.E.2d at 675.
13. Id.
14. Id. at 847, 302 S.E.2d at 676.
15. 165 Ga. App. 792, 302 S.E.2d 708 (1983).
16. Id. at 793, 302 S.E.2d at 709.
17. 169 Ga. App. 118, 312 S.E.2d 157 (1983).
18. 167 Ga. App. 509, 306 S.E.2d 757 (1983).
19. 169 Ga. App. at 118, 312 S.E.2d at 158, noted in Johnson v. Zant, 249 Ga. 812, 813,

295 S.E.2d 63, 65 (1982); Spence v. State, 163 Ga. App. 198, 199, 292 S.E.2d 908, 909 (1982).
20. 169 Ga. App. at 119, 312 S.E.2d at 158; accord 167 Ga. App. at 510, 306 S.E.2d at

758.
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III. CONDUCT OF LITIGATION

In another set of cases, the Georgia appellate courts discussed the lim-
its of lawyers' proper conduct in the context of litigation. In Brumbelow
v. Northern Propane Gas Co.,"1 the supreme court, in answering ques-
tions certified to it from the court of appeals, emphasized the power of
counsel to bind a client. The case concerned an oral settlement agree-
ment. It was undisputed that plaintiff's attorney communicated to defen-
dant's attorney acceptance of a settlement offer, but plaintiff subse-
quently denied that she had in fact consented to the settlement. The
terms of the settlement were not disputed. It was also undisputed that
defendant could not show detrimental reliance on the agreement, al-
though defendant sought to have the agreement enforced.22 The court
held, "[W]here there is no challenge to the existence or the terms of an
agreement but only to an attorney's authority to enter into it, the client is
bound by its terms even in the absence of a writing or detrimental reli-
ance on the part of the opposite party."''a

In Wilbanks v. State, 4 the court of appeals reviewed a contention of a
prosecuting attorney's questionable conduct at trial. The court observed
that it is improper for a prosecutor to urge "his personal belief" concern-
ing the defendant's guilt and to state his "personal opinion" of the verac-
ity of witnesses.25 Nevertheless, the court went on to hold that such im-
proprieties constitute reversible error only if the court condones them
and takes no action to prevent harm stemming from them.2

In Ramsey v. State,"7 the issue was waiver of disqualification of the
trial judge. In Ramsey the trial judge who presided during voir dire and
jury selection had been district attorney at the time of the alleged offense
and for several days thereafter." At the jury selection proceedings, the
judge asked more than once if anyone objected to his presiding and, in
fact, no objections were made. The court held that defendants impliedly
waived the disqualification of the trial judge to preside at jury selection
by proceeding with knowledge of his disqualification.' The court noted
that the judge would have had to step aside if defendants had required
him to do so in a timely manner."

21. 251 Ga. 674, 308 S.E.2d 544 (1983).
22. Id. at 674, 308 S.E.2d at 545.
23. Id. at 676-77, 308 S.E.2d at 547.
24. 165 Ga. App. 876, 303 S.E.2d 144 (1983).
25. Id. at 879, 303 S.E.2d at 147.
26. Id.
27. 165 Ga. App. 854, 303 S.E.2d 32 (1983).
28. Id. at 854-55, 303 S.E.2d at 34-35.
29. Id. at 855, 303 S.E.2d at 35.
30. Id.
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In Dowdy v. Palmour,1 the issue related to contempt of court. Two
lawyers had been held in contempt by a trial judge and the court of ap-
peals had affirmed. On certiorari, the supreme court reversed the lower
courts on procedural grounds. The court first reiterated the holding of
Taylor v. Hayes: 3

(a) A trial judge may find an attorney in contempt of court without
trial by jury where the penalty actually imposed does not exceed six
months.

(b) During trial, a trial judge has the power, when necessary to main-
tain order in the courtroom, to declare conduct committed in his pres-
ence and observed by him to be contemptuous, and, after affording the
contemnor an opportunity to speak in his or her own behalf, to announce
punishment summarily and without further notice or hearing. The carry-
ing out of the punishment announced during trial may be postponed un-
til after trial.

(c) Where the announcement of punishment is delayed, and where the
contumacious conduct was not directed toward the judge and where the
judge did not react to the contumacious conduct in such manner as to
become involved in the controversy, the judge has the power to hold a
contempt hearing at the conclusion of the trial and, after giving the at-
torney reasonable notice of the specific charges and opportunity to be
heard, to impose punishment.

(d) Where the announcement of punishment is delayed, and where the
contumacious conduct was directed toward the judge or where the judge
reacted to the contumacious conduct in such manner as to become in-
volved in the controversy, the judge may give the attorney notice of spe-
cific charges, but the hearing, including the attorney's opportunity to be
heard, must be conducted by another judge.83

The court found that the test set forth under the (d) standard applied
and ordered that the matter of contempt be heard by a different trial
judge than the one toward whom the alleged contempt was directed.3 '

IV. LAWYER DISCIPLINE

In several instances the supreme court dealt with disbarments and sim-
ilar disciplinary actions against lawyers.3 5 The Georgia Supreme Court, in

31. 251 Ga. 135, 304 S.E.2d 52 (1983).
32. 418 U.S. 488 (1974).
33. 251 Ga. at 141-42, 304 S.E.2d at 56-57 (citing Taylor v. Hayes, 418 U.S. 488 (1974)

(footnotes omitted).
34. 251 Ga. at 142, 304 S.E.2d at 57.
35. See In re Kunin, 252 Ga. 310, 313 S.E.2d 697 (1984) (30-day suspension, commin-

gling of funds); In re Collins, 252 Ga. 68, 311 S.E.2d 818 (1984) (conviction of felony); In re
Baldwin, 252 Ga. 57, 311 S.E.2d 459 (1984) (abandonment of client, commingling of funds);
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In re Crosby,s demonstrated how permanent the most severe sanctions
can be. The Crosby case concerned a petition for reinstatement to mem-
bership in the Bar. Crosby had been a member of the Bar for almost
twenty years before his conviction of a felony-theft by receiving a stolen
automobile. He served a prison sentence, and in 1976 his civil rights were
restored. Over 100 active members of the Bar petitioned for his reinstate-
ment, and the special master appointed to hear the matter recommended
reinstatement. The State Disciplinary Board, however, made a contrary
recommendation. Observing the great weight given to such recommenda-
tions, the court upheld the State Disciplinary Board's recommendation
and added that even "with no evidence contradicting a petitioner's con-
tention as to rehabilitation, the Board may recommend a denial of rein-
statement on the sole ground that not enough time has passed since dis-
barment or surrender of license.137

The suspension and disbarment of lawyers can have the effect of leav-
ing clients' interests potentially endangered. Consequently, procedures
have been developed to address this problem as well as instances in which
a lawyer is deceased, incapacitated or imprisoned, or has disappeared."
In In re Fry,s the court used these procedures to appoint a receiver to
inventory a lawyer's files and "to take such steps as may be appropriate

In re Corn, 252 Ga. 37, 311 S.E.2d 447 (1984) (six month suspension, abandonment of cli-
ent); In re Wilson, 251 Ga. 677, 309 S.E.2d 368 (1983) (commingling of funds); In re Wiener,
251 Ga. 647, 308 S.E.2d 373 (1983) (conviction of felony); In re Gaughen, 251 Ga. 532, 307
S.E.2d 909 (1983) (30-day suspension for fraudulent conduct involving expense vouchers
and billing for time to clients); In re Haupt, 251 Ga. 510, 307 S.E.2d 488 (1983) (commin-
gling funds); In re Gross, 251 Ga. 438, 306 S.E.2d 301 (1983) (public reprimand, commin-
gling funds); In re Crichton, 251 Ga. 438, 307 S.E.2d 924 (1983) (abandonment of client,
commingling funds); In re Campbell, 251 Ga. 143, 303 S.E.2d 746 (1983) (conviction of fel-
ony); In re McCoy, 251 Ga. 99, 302 S.E.2d 681 (1983) (suspension for incapacitation); In re
Klepak, 250 Ga. 892, 302 S.E.2d 356 (1983) (conviction of felony, disbarment in other state);
In re Morton, 250 Ga. 880, 301 S.E.2d 885 (1983) (misrepresentations on application to
membership to Bar, commingling funds). For two other decisions that, while not dealing
with lawyer discipline, are relevant to the legal profession, see In re: Inquiry Concerning a
Judge, 251 Ga. 524, 307 S.E.2d 505 (1983) (15-day suspension of superior court judge for
derogatory remarks to lawyers) and In re Lumpkin, 251 Ga. 64, 302 S.E.2d 679 (1983) (false
swearing as basis for Board to Determine Fitness of Bar Applicants to decline to certify
good character of applicant).

36. 252 Ga. 153, 312 S.E.2d 116 (1984).
37. Id. at 154, 312 S.E.2d at 117. For a discussion of the reinstatement process generally,

see Rules and Regulations for the Organization and Government of the State Bar of Geor-
gia, pt. IV, ch. 3, 241 Ga. 643, 761-63 (1978) [hereinafter cited as Georgia Rules]; Amend-
ments to Rules and Regulations for the Government of the State Bar of Georgia, 249 Ga.
883, 911-12 (1982) [hereinafter cited as Amendments to Georgia Rules (1982)].

38. Georgia Rules 4-105, 4-219(c)(d), supra note 37, at 742, 756-57.
39. 251 Ga. 247, 305 S.E.2d 590 (1983).
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to protect the interests of the clients"'" of a lawyer who had pleaded
guilty to murder and had been sentenced to prison."

During the survey period, the supreme court exercised its supervisory
authority over the legal profession by amending the Rules and Regula-
tions for the Organization and Government of the State Bar of Georgia in
several respects." The decision of the Supreme Court of the United
States in In re R.M.J." led to considerable changes in Georgia's rules and
regulations dealing with advertising by lawyers. The significance of these
changes is to allow a far broader range of lawyer advertisements.

Basing its decision on first amendment grounds, the Court in the
R.M.J. decision invalidated Missouri State Bar rules that limited the con-
tent of lawyer advertisement, including, in some instances, limitations to
certain specific language." Georgia, among many other states, had similar
restrictive rules."6 Briefly stated, the Court held that states could validly
impose limits on lawyer advertising to regulate advertising that is inher-
ently misleading or that is misleading in practice or perhaps to support
"other substantial state interests.' ' But, "although the States may regu-
late commercial speech, the First and Fourteenth Amendments require
that they do so with care and in a manner no more extensive than reason-
ably necessary to further substantial interests.' 7 Total prohibitions are
not favored.

In light of In re R.M.J., the supreme court struck Part III (Code of
Professional Responsibility), Canon 2, DR 2-101(B) in its entirety from
the Bar's rules and regulations and replaced it with a new DR 2-101(B).48
The new rule allows the use of all public media for advertising, but writ-
ten communications sent directly to prospective clients must be marked
'Advertisement' on the envelope's face and lawyers must maintain records

40. Id. at 247, 305 S.E.2d at 590.
41. Id.
42. See Georgia Rules, supra note 37, at 643-765; see also Amendments to Rules and

Regulations for the Organization and Government of the State Bar of Georgia, 250 Ga. 905
(1983) [hereinafter cited as Amendments to Georgia Rules (1983)]; In re Rules and Regula-
tions for the Organization and Government of the State Bar of Georgia, slip op. (Ga. Sup.
Ct. Nov. 4, 1983) [hereinafter cited as In re Rules and Regulations).

43, 455 U.S. 191 (1982).
44. Id. at 205.
45. See DR 2-101(B), Georgia Rules, supra note 37, at 664-65 (limiting content to sev-

eral specific categories, such as schools attended and military service; limiting the format of
advertisements, such as no photographs or graphics, no large print, and no colors).

46. 455 U.S. at 207.
47. Id.
48. In re Rules and Regulations, supra note 42, at 2. Actually, Georgia's rules had first

been amended in 1982 to respond to R.M.J.'s impact. See Amendments to Georgia Rules
(1982), supra note 37, at 883. Many of the 1983 amendments are elaborations on the
changes of 1982.
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of their advertising efforts. Unlike the former advertising rules, the new
rules contain no restriction on content except that an advertising commu-
nication may not involve "coercion, duress, fraud, overreaching, harass-
ment, intimidation or undue influence."' Solicitation by personal contact
is not permitted.50 Several specific categories of direct written communi-
cations to prospective clients are prohibited, including communications to
prospective clients that are "prompted by a specific occurrence related to
the person or a member of his family as distinct from the general public,
and which could give rise to an action for personal injury or wrongful
death."'51

Another rule change dealing with commercial speech and the first
amendment rights of lawyers concerns DR 2-102(B). 2 The new version of
the rule, which totally replaces the older version, allows lawyers to prac-
tice under so-called trade names, so long as such names are not false,
fraudulent, deceptive, or misleading.' The new rule further provides that
a trade name is false or misleading when it does not include the name of
at least one lawyer practicing under the trade name, or when it implies a
connection with an institution, such as a government agency, if there is
no connection in fact. The rule also prohibits the inclusion in a firm name
of the name of a public official during substantial periods when the offi-
cial is not actually and regularly practicing with the firm. The rule fur-
ther prohibits law firms from simultaneously practicing under more than
one name." Under certain circumstances, the rule does allow the use of
the names of deceased and retired lawyers in firm names."5

Still another rule change that evidences an increased official tolerance
for more aggressive marketing by lawyers deals with a new DR 2-103."
This new rule recognizes the legitimacy of 'for profit' lawyer referral ser-
vices and the rights of lawyers to assist in qualified legal service plans and
to cooperate with insurers offering legal services insurance. 7 Notwith-
standing a general prohibition of in-person solicitation of clients and of
requests by lawyers to others to recommend their employment as private
practitioners, 8 the rule does state that lawyers may cooperate with a
"non-profit organization which provides without charge legal services to
others as a form of political or associational expression" in promoting the

49. In re Rules and Regulations, supra note 42, at 2-3.
50. Id. at 2.
51. Id. at 3 (emphasis in original).
52. Id. at 4.
53. Id.
54. Id.
55. Id.
56. Id. at 5.
57. Id.
58. Id.
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lawyer's services.59
Unauthorized settlements and unauthorized lawsuits are a source of

concern"0 and were addressed in an amendment to DR 7-102(A) regarding
"Representing a Client Within the Bounds of the Law." The rule, which
listed several types of express misconduct," was amended to add a sub-
paragraph (9) to this list of unacceptable conduct. The new subparagraph
provides that a lawyer shall not "institute, cause to be instituted or settle
a legal proceeding or claim without obtaining proper authorization from
his client.""2

Recognizing that alcohol and drug abuse affect members of the Bar and
can adversely affect clients' interests, the supreme court also approved a
new Rule 4-104 that sets forth a procedure by which lawyers may be re-
moved from the practice of law due to senility, state of habitual intoxica-
tion, or drug addiction." Furthermore, the rule provides that ordinary
bar disciplinary processes may be suspended to allow lawyers charged
with disciplinary violations, but who may be impaired or incapacitated to
practice law due to mental incapacity or substance abuse, an opportunity
to begin recovery prior to the final disposition of their disciplinary
cases."

In an effort to improve lawyer competency, a Part VIII was added to
the Bar's rules. This addition makes continuing legal education
mandatory. A minimum of twelve hours of actual instruction in approved
programs is required annually." Legal ethics receives special emphasis in
that active members must complete a minimum of six hours of continuing
education every three years in the area of legal ethics. These legal ethics
hours may be included in the twelve hour minimum annual general edu-
cation requirement."

Interest-bearing accounts for clients' funds are the subject of amend-
ments to DR 9-102. The Georgia Bar Foundation is a nonprofit corpora-
tion which is intended to promote the programs and activities of the or-
ganized Bar.67 In an effort to fund the Foundation and its works, the

59. Id. at 6. For a discussion of the motivational factors that make direct solicitation of
clients a sometimes protected activity under the first amendment, see In re Primus, 436
U.S. 412 (1978) and Ohralik v. Ohio State Bar Ass'n, 436 US. 447 (1978).

60. See, e.g., Brumbelow v. Northern Propane Gas Co., 251 Ga. 674, 308 S.E.2d 544
(1983).

61. DR 7-102(A), Georgia Rules, supra note 37, at 708-09.
62. In re Rules and Regulations, supra note 42, at 7.
63. Id. at 20.
64. Id.
65. Id. at 31.
66. Id. at 32.
67. See Love, Address of the President to the Georgia State Bar (June 10, 1983), re-

printed in 20 GA. ST. B.J. 28 (1983).
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supreme court amended DR 9-102. By this amendment to DR 9-102,
which concerns preserving the identity of funds and property of a client,
the supreme court allows lawyers to create and maintain, under certain
circumstances, an interest-bearing account for clients' funds so long as
the interest earned is transmitted by the depository institution to the
Georgia Bar Foundation."

The Rules and Regulations for the Organization and Government of
the State Bar of Georgia provide that the State Disciplinary Board shall
be authorized to render advisory opinions concerning the Canons of Eth-
ics and the grounds for disciplinary action as applied to a given set of
facts.6 ' Most importantly, reliance on such an advisory opinion is a com-
plete defense to any disciplinary complaint under Bar rules.70 Three advi-
sory opinions were issued during the survey period and require some
comment.

Advisory Opinion 3571 pertains to the situation in which a plaintiff in a
damage suit has no assets except the damage claim itself, and expert wit-
nesses are necessary to prove the case. How are the witnesses to be paid?
The Board stated that a lawyer may ethically pay the witnesses' fees or
guarantee their payment, even if the lawyer believes, in fact, that he will
never be reimbursed by his client unless the client's lawsuit is concluded
on favorable terms.7s The Board also stated that a witness could agree to
wait for payment until the final outcome of the case even if he realizes
that he will, as a practical matter, be able to collect payment only if the
plaintiff is successful.7 The important point to the Board was that the
client remain legally liable for the payment of witness fees regardless of
the lawsuit's outcome. The Board's view seemed to be that the future is
uncertain and, perhaps, in the future the client will be able to pay. The
Board re-emphasized that true contingency fee arrangements for wit-
nesses, that is, arrangements by which there is no liability for payment to
the witnesses unless the suit is successful, will remain prohibited.7 "

The Board addressed the issue of contingency fees in divorce cases in

68. In re Rules and Regulations, supra note 42, at 9. The rule changes pertaining to DR
9-102, DR 7-102(A), DR 2-103, DR 2-102(B), and DR 2-101(B) are reflected in new stan-
dards of conduct: standard 65, standard 45, standard 13, standard 9, standard 7B, and
standard 6 respectively. See In re Rules and Regulations, supra note 42, at 11-19. In Geor-
gia, it is the violation of standards of conduct that subjects the offending lawyer to discipli-
nary action such as disbarment. Rule 4-102, Georgia Rules, supra note 37, at 721.

69. Rule 4-223, Amendments to Georgia Rules (1983), supra note 42, at 908-09.
70. Id.
71. State Disciplinary Board of the State Bar of Georgia, Advisory Op. 35 (1983) (attor-

neys' responsibilities with respect to payment of witnesses' fees).
72. Id. at 2.
73. Id.
74. Id.
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Advisory Opinion 36.75 Citing Ethical Consideration 2-2076 and decisions
such as Evans v. Hartley,7 the Board stated that a contingent fee ar-
rangement in a divorce case is against public policy and is improper.7'
The Board carefully reserved the question of the ethical propriety of a
contingency arrangement when the matter deals solely with the collection
of a liquidated amount such as past due alimony or child support
payments.

7

The Board also discussed contingency fees in Advisory Opinion 37."
The question involved was the propriety of a lawyer taking a contingent
fee from a client's no-fault benefits paid pursuant to the Georgia Motor
Vehicle Reparations Act.81 Under the Act, every motor vehicle liability
insurance policy issued in Georgia must provide for compensation to in-
jured persons, regardless of fault, for certain medical expenses, loss of
earnings, disability expenses, and funeral expenses." This coverage is
generally known as PIP coverage," and PIP benefits are overdue if not
paid within thirty days after the insurer receives reasonable proof of the
act and amount of loss sustained."

Since all that is needed to file for PIP benefits is a simple, factual claim
form and since payment of PIP benefits is assured, the Board concluded
"the taking of a contingency fee for the filling out of routine undisputed
PIP claims is unreasonable."8 5 Accordingly, such a practice is unethical as
a violation of DR 2-106(B)(1)" and Standard 31(b)." The Board did
note, however, that a contingency fee might be permissible where the

75. State Disciplinary Board of the State Bar of Georgia, Advisory Op. 36 (1983) (contin-
gent fees in divorce cases).

76. EC 2-20, Georgia Rules, supra note 42, at 660-61 (which states: "Because of the
human relationship involved and the character of the proceedings contingent fee arrange-
ments in domestic relation cases are rarely justified" Id.).

77. 57 Ga. App. 598, 196 S.E. 273 (1938) (contingent fee contracts tend to make lawyers
obstacles to reconciliation between parties in divorce actions and, thus, such fees violate
public policy favoring reconciliation).

78. State Disciplinary Board of the State Bar of Georgia, Advisory Op. 36 at 2 (1983).
For a discussion supporting the contrary view, see Southern, Professional Responsibil-
ity-Contingent Fees in Domestic Relations Actions: Equal Freedom to Contract for the
Domestic Relations Bar, 62 N.C.L. REy. 381 (1984).

79. State Disciplinary Board of the State Bar of Georgia, Advisory Op. 36 at 2 (1983).
80. State Disciplinary Board of the State Bar of Georgia, Advisory Op. 37 (1984) (attor-

neys' fees for collecting PIP benefits).
81. O.C.G.A. tit. 33, ch. 34 (Michie 1982 & Supp. 1984).
82. Id. § 33-34-4 (Michie 1982).
83. State Disciplinary Board of the State Bar of Georgia, Advisory Op. 37 at 2 (1984).
84. O.C.G.A. § 33-34-6 (Michie 1982).
85. State Disciplinary Board of the State Bar of Georgia, Advisory Op. 37 at 2 (1984).
86. DR 2-106(B)(1), Georgia Rules, supra note 37, at 675-76 (fees for legal services).
87. Standard 31(b), Georgia Rules, supra note 37, at 736 (contingent fees must be

"reasonable").
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payment of PIP benefits is for some reason not assured; and that a rea-
sonable fee for time spent in processing a PIP claim was permissible even
when the benefits were assured0

88. State Disciplinary Board of the State Bar of Georgia, Advisory Op. 37 at 2 (1984).
89. Id.
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