
Insurance

by Maximilian A. Pock*

No less than 124 cases decided by the supreme court and the court of
appeals during this past survey period can be loosely classified as 'insur-
ance' cases. This is three times the number decided last year and exceeds
the annual average of recent survey periods by about fifty per cent. As
always, the insurance cases in the narrow sense, which commend them-
selves as didactic and discursive means of legal education, are outnum-
bered by cases that, while coincidentally arising in the context of insur-
ance, are better subsumed under some other rubric, such as 'procedure' or
'evidence.' To ensure continuity of format, the cases selected for comment
will be discussed in conformance with the subject matter headings and
organizations used in previous years.

I. ACcIDENTAL DEATH

In Guest v. Horace Mann Insurance Co.,1 a life insurance policy pro-
vided for double indemnity in case death "resulted from an accident." A
separate exception stated that accidental death benefits would not be
paid if death resulted from "drugs, unless prescribed by a Physician, vol-
untarily taken."3 The cestui que vie died as a result of cardiac arrhythmia
induced by the ingestion of three separate cold medications, all contain-
ing phenylpropanolamine.

The beneficiary contended that the exception was inapplicable because
the term "drugs" was intended to apply only to narcotic drugs and not to
common over-the-counter medications. The court made short shrift of
this contention by relying on Webster and Black, whose dictionaries de-
fine 'drugs' similarly as a generic term for any substance used as a
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1. 168 Ga. App. 714, 310 S.E.2d 241 (1983).
2. Id. at 714, 310 S.E.2d at 242.
3. Id. at 715, 310 S.E.2d at 242.
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medicine."

II. BINDER

A 'binding receipt' is a memorandum of a preliminary life insurance
contract that affords temporary protection pending issuance of a policy
applied for.' A 'premium receipt' is merely a written acknowledgement
that payment of the first premium accompanied the application for a life
insurance policy. This distinction was pivotal in Thomas v. Union Fidel-
ity Life Insurance Co.,6 in which an applicant for term life insurance was
killed in a collision only hours after completing the application and re-
ceiving a receipt for payment of the partial premium that accompanied it.
Both the application and the receipt cautioned the applicant that no in-
surance would take effect until a policy was issued and delivered to her
while she was in good health. This prevented the receipt from being tor-
tured into a contract of instant insurance. The court considered irrelevant
the fact that the soliciting agent or subagent had admittedly told the ap-
plicant that the policy went into effect upon payment of the first pre-
mium, as well as the fact that all involved agents testified that they were
under the impression that they bound the insurance coverage upon re-
ceipt of the first premium. 7 Such utterances were but honest expressions
of opinion concerning coverage or legal opinions of the effect of the appli-
cation, which did not work an estoppel against the insurer nor against the
agents who voiced it, and which did not give rise to an actionable fraud.8
On a parity of reasoning, the beneficiary was not entitled to the equitable
action of reformation because the applicant had never entered into a
binding agreement for instant coverage with the insurer to which the re-
ceipt could possibly be reformed.'

4. Id. A more beneficent construction might have been justified on the grounds that the
use of the undefined term "drugs" in the context of an accidental death policy was ambigu-
ous because the dictionary meaning of the term is broader than its meaning in common
parlance, in which it is frequently understood to mean only narcotic or at least additive
drugs. It is to be wondered whether the talismanic use of the 'plain meaning' rule serves a
good purpose here.

5. BLACK's LAW DICTIONARY 153 (5th ed. 1979).

6. 252 Ga. 259, 312 S.E.2d 333 (1984), afrg 168 Ga. App. 267, 308 S.E.2d 609 (1983).

7. Thomas v. Union Fidelity Life Ins. Co., 168 Ga. App. 267, 267-68, 308 S.E.2d 609, 610-
11 (1983).

8. Id. at 269, 308 S.E.2d at 611.

9. Id. at 268, 308 S.E.2d at 610.
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III. CANCELLATION AND NOmRNEWAL

The Insurance Code provides that no insurer shall fail to renew a policy
"unless a written notice of nonrenewal is mailed or delivered in person to
the named insured .... Such notice [shall state] the time when nonre-
newal will be effective, which shall not be less than 30 days from the date
of mailing or delivery of such notice of nonrenewaL"'10 This written notice
requirement does not apply if "(3) The insurer [has] manifested its will-
ingness to renew by delivering a renewal policy. .. or by offering to is-
sue a renewal policy, certificate, or other evidence of renewal or [has]
manifested such intention by any other means."" Does this mean that
the insurer could make the contemplated renewal offer or manifest its
intention to renew simultaneously with the issuance of the original policy
by simply inserting language to this effect on the last page of the original
policy? The court in Wheeler v. Standard Guaranty Insurance Co. "2 con-
cluded somewhat reluctantly that it meant precisely that. The language
in issue was clear and qualified as a communicated manifestation of an
intention to renew.1' The fact that the insured had not read it was irrele-
vant because the policy was in his possession and he was thus chargeable
with knowledge of its contents." Since the General Assembly had not in-
serted any requirement specifying when this communication had to occur,
the court was not authorized to go beyond the bounds of statutory con-
struction and create such a requirement."5

This statute should be amended to require that the renewal offer be
made within some reasonable time (perhaps thirty days, to harmonize the
requirement with that of the principal section)16 prior to the expiration
date of the policy.

The effect of the statute in the present case stretches the uneasy,
though useful, fiction that the possessor of a policy is chargeable with
knowledge of its contents to include the fiction that this knowledge will
be present to his mind when the policy threatens to expire, which may be
two or three years later. This appears to be unconscionable.

10. 0.C.G.A. § 33-24-45(e)(1) (Michie Supp. 1984).

11. Id. § 33-24-45(f)(3) (Michie 1982 & Supp. 1984) (emphasis added).

12. 168 Ga. App. 565, 309 S.E.2d 805 (1983).

13. Id. at 567, 309 S.E.2d at 807.

14. Id. at 567, 309 S.E.2d at 808.

15. Id. at 568, 309 S.E.2d at 808.

16. O.C.G.A. § 33-24-45(e)(1) (Michie Supp. 1984).
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IV. CONSTRUCTION AND DEFINTONS

A. "Any Racing Event, Speed Contest or Exhibition"

In Anderson v. Southeastern Fidelity Insurance Co.,17 the insured
wrecked his vehicle while he was engaged in an impromptu acceleration
contest with another vehicle, commonly called a 'drag race,' along a pub-
lic roadway. The insurer denied liability by relying on the common "rac-
ing event, speed contest or exhibition" exclusion."6 The supreme court
held, in an admirably written and pithy opinion, that the syntactic frame-
work of the critical phrase "any racing event" suggested that it was
meant to denote a prearranged or commercially oriented race and not a
race that, like the one in the case sub judice, was arranged on the spur of
the moment after a casual encounter.1 ' The term "event" and the juxta-
posed term "exhibition" shared the common connotation of a planned
genre of public entertainment.' 0

In a larger context, interpreting the "racing event" exclusion as incor-
porating an element of planning was also warranted by the fact that it
was preceded in pari materia by two exclusions which required at least
some degree of structured deliberateness.21 The twin considerations of
contra proferentem," and the public policy behind Georgia's compulsory
motor vehicle insurance, to provide adequate recourse to innocent victims
for damages sustained, also call for limiting the reach of the exclusion in
this fashion.

B. "Automobile," "Mobile Equipment," and "Recreational Vehicle"

What is an unlicensed 1979 Yamaha GT 80 motorcycle, which is de-
scribed in its manufacturer's brochure as a "dual-purpose mini" with spe-
cial features for trail use but also "street-legal instrumentation," and in
its certificate of origin as "designed . .. for use on public highways?"'8

The court in Farlow v. Vigilant Insurance Co.' held that although a mo-
torcycle was not an automobile in common usage, it was, nevertheless, an
automobile since it fell within the automobile policy definition of "a land

17. 251 Ga. 556, 307 S.E.2d 499 (1983).
18. Id. at 556, 307 S.E.2d at 499.
19. Id. at 556-57, 307 S.E.2d at 500.
20. Id. at 556, 307 S.E.2d at 500.
21. The two preceding exclusions were the standard exclusions for vehicles that are

leased to others or that are used as public livery conveyances. Id. at 557, 307 S.E.2d at 500.
22. Contra proferentem stands for the principle that construction will be against the

party who proffers or puts forward a thing. BLAcK's LAW DICTIONARY 296 (5th ed. 1979).
23. Farlow v. Vigilant Ins. Co., 165 Ga. App. 696, 697, 302 S.E.2d 578, 579 (1983).
24. 165 Ga. App. 696, 302 S.E.2d 578 (1983).
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motor vehicle.., designed for travel on public roads."'2 Since the mo-
torcycle was designed for use on and off public roads, it was not swal-
lowed up by the policy exclusion for "mobile equipment," which was de-
fined as "a land vehicle ...designed for use principally off public
roads.' 2,

Another issue in the same case concerned an excess liability policy con-
taining a provision that excluded coverage for motorcycles "designed or
licensed for use on public roads," and in another provision extended cov-
erage to "recreational vehicles," which were defined as "a golf cart, mini-
bike, dune buggy, snow mobile or any other land motor vehicle ...
designed for recreational use off public roads unless such vehicle has
been licensed for road use."' 7 The court held that this chameleonic con-
traption happened to fit both definitions because it was not in fact li-
censed for road use."' The court resolved the resulting ambiguity in favor
of the insured by applying the principle of contra proferentem29

C. "Loading and Unloading... While Occupying a Motor Vehicle"

A Tupperware distributor parked her automobile at her destination,
turned off the ignition, unloaded her samples, and carried them into the
house of her customers. Fifteen minutes later she went back to her car,
unloaded some forgotten items, stepped backwards into a hole in the
driveway, and fractured her ankle. The court in Jones v. Continental In-
surance Co." held that this was not an accidental bodily injury arising
out of the "operation, maintenance, or use of a motor vehicle as a vehi-
cle"8 1 because the 'No-Fault' Act provides specifically that this term does
not include "conduct in the course of loading and unloading the vehicle
unless the conduct occurs while occupying it."32 The formulation of the
'No-Fault' Act, which strikes one as somewhat infelicitous, undoubtedly
demanded this construction. The Act covers "loading and unloading" ac-
tivities while one "occupies" the vehicle. It further defines the term "oc-
cupying" as "to be in or upon a motor vehicle or engaged in the immedi-
ate act of entering into or alighting from the motor vehicle.""8 This raises
the puzzling question of whether someone who stops a vehicle and takes a
suitcase out of the trunk while standing next to the vehicle is still occupy-

25. Id. at 697, 302 S.E.2d at 579.
26. Id. (emphasis in original).
27. Id. at 698, 302 S.E.2d at 580 (emphasis added).
28. Id.
29. Id.
30. 169 Ga. App. 153, 312 S.E.2d 713 (1983).
31. O.C.G.A. § 33-34-2(9) (Michie 1982).
32. Id. (emphasis added).
33. Id. § 33-34-2(8) (Michie 1982).
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ing the vehicle. Unless one follows the inclination towards beneficent in-
terpretation," one could argue that accidents that occur while loading or
unloading a vehicle are only covered if they occur while the hapless victim
is entering or alighting from a vehicle with a package under his arm.

D. "Named Insured"

Does the fact that a "business auto policy" lists the named insured in
the form of a trade name ("Purcell Radiator Serv.") establish, as a matter
of law, an intent not to cover the wife of the individual who owns the
automobile and who does business under that trade name? The court in
Purcell v. Allstate Insurance Co." held that this fact, standing by itself,
did not establish this intent as a matter of law. The court noted that "a
trade name is merely the name assumed. . . by a person recognized as a
legal entity,"" in this case a natural person. A trade name as such is not a
legal entity and hence cannot own an automobile. 7 The true 'named in-
sured' was, therefore, the single proprietor of the business, Mr. Purcell,
and because he was also the owner of the automobile he was entitled to
uninsured motorist coverage as mandated by statute."

The only definition by which Mrs. Purcell could be an 'insured' under
the policy would literally preclude coverage because she could hardly
claim to be married to and a 'family member' of a radiator service. This
definition, however, would not preclude coverage if an analysis of the
'business auto policy' in its broader matrix revealed an intent to extend
protection in the ordinary course to Mrs. Purcell, as a relative of the true
'named insured' owner of the personal automobile that was used in the
business.3'

E. "Neither Expected Nor Intended from the Standpoint of the
Insured"

In Continental Casualty Co. o. Parker,'0 the court charged the jury
that: "[A] person shall not be found guilty of a wrongful act when at the
time of the act such person because of an injury acted as he did because

34. See, e.g., Hartford Acc. & Indem. Co. v. Booker, 140 Ga. App. 3, 230 S.E.2d 70
(1976).

35. 168 Ga. App. 863, 310 S.E.2d 530 (1983).
36. Id. at 865, 310 S.E.2d at 532.
37. O.C.G.A. § 40-1-1(34), (38) (Michie 1982 & Supp. 1984).
38. Id. § 33-7-11(a)(1).
39. This intent could be inferred from the insurer's 'Individual Named Insured' endorse-

ment that enlarged the definition of 'named insured' to include the spouse if the 'named
insured' was an individual. Why should such an endorsement be included in an 'individual
business auto policy?' 168 Ga. App. at 866, 310 S.E.2d at 532.

40. 167 Ga. App. 859, 307 S.E.2d 744 (1983).
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of a delusional compulsion as to such act which overmastered his will to
resist committing such wrongful act."41 This charge tracked the language
of the Georgia Code's insanity defense of delusional compulsion to a
criminal prosecution." In the present case, it was used to determine
whether severe injuries caused in the course of an altercation were the
product of an intentional act and hence not covered by a liability policy.
The court held that it was clearly error to give an exculpatory insanity
charge as a defense to a civil action for assault and battery seeking com-
pensatory damages or to a collateral action seeking to fasten liability
upon an insurer."3 This error is based on the fact that insane persons are
generally liable for their torts to the same extent as sane persons, except
for those torts in which malicious intent is a necessary ingredient." The
charge should have been rephrased to focus more narrowly on intentional
acts, which may be unalloyed with elements of malice, as contemplated
by the policy.

F. "Replacement Vehicle"

In Allstate Insurance Co. v. Swafiord," the owner of cars A, B, C, and
D insured A, B, and C, but not D because D was inoperable and set up on
blocks. Subsequently, when A gave up the ghost because of old age and
became inoperable, the owner fixed up D and drove it in place of A. The
court held that D, while not qualifying as a 'newly acquired' vehicle,' did
qualify as a 'replacement' vehicle under the policy's definition of an in-
sured automobile as "any auto described on the declarations. . . and the
four wheel private passenger auto or utility auto you replace it with." 7

This language plainly did not exclude vehicles that were already owned
by the insured.40

G. "Uses . . . The Motor Vehicle"

In Anderson v. Ford," the employee of a law firm parked his em-
ployer's truck in front of his apartment and jogged approximately one
hundred yards to the nearest telephone in order to call his employer. He

41. Id. at 860, 307 S.E.2d at 745.
42. O.C.G.A. § 16-3-3 (Michie 1982).
43. 167 Ga. App. at 860, 307 S.E.2d at 745.
44. Id.
45. 169 Ga. App. 705, 314 S.E.2d 669 (1984).
46. The case was not controlled by Lumbermens Mut. Casualty Co. v. Commercial

Union Assurance Co., 155 Ga. App. 908, 273 S.E.2d 649 (1980), which involved a 'replace-
ment' vehicle rather than a 'newly acquired' vehicle.

47. 169 Ga. App. at 706, 314 S.E.2d at 671.
48. Id.
49. 168 Ga. App. 684, 309 S.E.2d 854 (1983) (petition for cert. filed).
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was struck by an uninsured automobile while standing in the telephone
booth. The court held that he was not covered by his employer's unin-
sured motorist endorsement because he was "using" the telephone at the
time of the accident and not the insured truck.5 0 The distance between
the employee and the truck did not satisfy the time-space elements of the
"control over the instrumentality" test pioneered by the court of appeals
in Hartford Accident & Indemnity Co. v. Booker."

By way of contrast, in Turner Transportation Co. v. Warner,'5 a
sharply divided court of appeals held that a police officer who entered
and alighted from an apparently abandoned tractor-trailer for the sole
purpose of checking its registration and locating its operator was using it
"as a vehicle" within the intendment of the Motor Vehicle Accident Rep-
aration Act." The majority opinion seemed to assume that since the trac-
tor-trailer was capable of and, in the circumstances of the case, was in-
deed subject to an inspection by police, then the inspection was at least
one of its functions or purposes and thus constituted a use of the vehicle
as a vehicle." The dissenting opinions would have limited the maximum
etymological range of this crucial phrase to uses relating to the purpose
for which a tractor-trailer was designed: as a means of conveyance.65

V. COOPERATION WITH INSURER

The court in Flamm v. Doe" refused to overrule prior decisions7 that
upheld the validity of policy provisions in uninsured motorist endorse-
ments which require that the insured file a statement with the insurer
within thirty days (or a similar period) after a collision. The statement
must contain a claim by the insured, under oath, that he has a cause of
action against a person whose identity is unascertainable. The court rea-
soned that these provisions satisfy a compelling need on the part of the
insurer, since circumstances have, in substance, thrust it into the position
of the unidentified tortfeasor, to conduct an investigation which might
not be accomplished in the absence of timely notice.s The court brushed
aside the insured's reliance upon Young v. Allstate Insurance Co."9 The
court said Young was but an application of the general rule that, in the

50. Id. at 686, 309 S.E.2d at 855.
51. 140 Ga. App. 3, 230 S.E.2d 70 (1976).
52. 168 Ga. App. 358, 308 S.E.2d 845 (1983).
53. O.C.G.A. § 33-34-2(9) (Michie 1982).
54. 168 Ga. App. at 359, 308 S.E.2d at 847.
55. Id. at 360-61, 308 S.E.2d at 847-48 (Banke, J., dissenting & Birdsong, J., dissenting).
56. 167 Ga. App. 587, 307 S.E.2d 105 (1983).
57. See, e.g., Moss v. Cincinnati Ins. Co., 154 Ga. App. 165, 268 S.E.2d 676 (1980).
58. 167 Ga. App. at 588, 307 S.E.2d at 106.
59. 248 Ga. 350, 282 S.E.2d 115 (1981).

224 [Vol. 36
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context of a basically compulsory insurance regime, an insured's failure to
cooperate with the insurer affords no defense against injured third par-
ties." Uninsured motorist insurance was not compulsory in that sense be-
cause it could be rejected.61 Claimant in the case sub judice was not some
innocent third party threatened by the consequences of the insured's neg-
lect, but rather the insured himself who was simply threatened by the
consequences of his own neglect.62

The court in Gibson v. Dempsey" reiterated that the general require-
ment that notice of an accident or proof of claim or both should be per-
fected "as soon as practicable" is not an in terrorem provision. The words
are relative and must be measured by all of the circumstances." Lapse of
time alone does not establish noncompliance and thus does not support a
summary judgment in favor of the insurer.6" This is particularly the case
with first party uninsured motorist coverage, which does not become op-
erative when there is an accident, but rather when it is ascertained that
the alleged tortfeasor is uninsured, a determination that may bring in its
train considerable delays."'

VI. EXCLUSION AND EXCEPTIONS

In Clark Lumber Co. v. Lumbermens Mutual Casualty Co.,17 appellant,
who was engaged in the business of timber cutting, among other things,
apparently had trespassed inadvertently on adjoining land and taken tim-
ber therefrom. Its liability insurer denied coverage and refused to defend
appellant in a suit for trespass and conversion because of the language of
a supplemental liability endorsement issued with the basic policy. The
language excluded from coverage property damage to "that particular
part of any property, not on premises owned by or rented to the insured
. ..upon which operations are being performed by... the insured at
the time of property damage arising out of such operations."" Appellant
contended that the exclusion in the basic policy was less inclusive than
the one in the supplemental endorsement and thus created an ambiguity
that should have been resolved in its favor." Without passing on the
question of whether coverage would indeed have been provided under the

60. 167 Ga. App. at 588, 307 S.E.2d at 106.
61. O.C.G.A. § 33-7-11(a)(3) (Michie 1982 & Supp. 1984).
62. 167 Ga. App. at 588, 307 S.E.2d at 106.
63. 167 Ga. App. 23, 306 S.E.2d 32 (1983).
64. Id. at 25, 306 S.E.2d at 33.
65. Id.
66. Id.
67. 169 Ga. App. 430, 313 S.E.2d 132 (1984).
68. Id. at 430, 313 S.E.2d at 133.
69. Id.
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basic exclusion, the court held that since "the basic exclusion was re-
placed by the supplemental endorsement's exclusion, the former [was)
eliminated and the latter had nothing with which it could be conflicting
or ambiguous. '"7 This left nothing but the language of the supplemental
endorsement which, while it expanded the coverage of the basic policy in
some particulars, plainly excluded coverage for timber cutting that is per-
formed upon and damages the property of others.71

This analysis does not cut to the heart of the problem, but short-cir-
cuits it by assuming what is still in issue: Whether the endorsement
completely supplanted the exclusion in the basic policy. In the absence of
an explicit provision to that effect, a fact that is not revealed in the opin-
ion, there seems to be no good reason why a policy should not be read in
pari materia with its endorsement, particularly when both are issued at
the same time and sold as a 'package.'

What is the proper interpretation of the standard exclusion or suspen-
sive condition in fire policies that provide that the insurer is not liable for
a loss when "the hazard was increased by any means within the control or
knowledge of the insured.. .?"s In Commercial Union Insurance Co. v.
Taylor,"7 the insured's employee had turned off the sprinkler system
when it began leaking and had forgotten to tell the insured about it until
after a fire, during which the system, naturally, failed to function. The
court held that this was indeed an increase of the hazard, but it was not
by any means within, the control of the insured.7" While "control" and
"knowledge" were stated in the disjunctive, there can be no 'control'
without 'knowledge' because 'control' presupposes 'knowledge.'" Since
the insured had no knowledge that the sprinkler system had been turned
off, the insurer was properly held liable for the fire loss.70

VII. GRoUP INSURANCE

When a beneficiary under a group insurance plan submitted a claim to
the insurer, payment was refused on the grounds that the employer-spon-
sored policy had, in accordance with its own terms, automatically termi-
nated for nonpayment of premiums at the end of the grace period and,
therefore, no insurance was in force at the time the medical bills in issue

70. Id.
71. Id. at 431-32, 313 S.E.2d at 134.
72. Commercial Union Ins. Co. v. Taylor, 169 Ga. App. 177, 178, 312 S.E.2d 177, 179

(1983) (emphasis added).
73. 169 Ga. App. 177, 312 S.E.2d 177 (1983).
74. Id. at 178, 312 S.E.2d at 179.
75. Id.
76. Id. at 180, 312 S.E.2d at 180.
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were incurred. 7 In the following suit it was clearly established that the
insurer had for many years failed to adhere strictly to the premium
schedule in the original contract by accepting late and irregular monthly
premiums from the employer.8 The court in General American Life In-
surance Co. v. Samples"9 held that this pattern or course of conduct in-
formally waived or modified the original contract until the insurer gave
reasonable notice of its intention to rely on its exact terms." The in-
surer's history of departing from the contract, coupled with its failure to
reinstate its terms by giving the requisite reasonable notice, precluded
establishment, as a matter of law, of its 'automatic termination' defense.81
Since there was no 'automatic termination,' the policy continued in force
until validly cancelled by the insurer.82 It was proper, therefore, to rele-
gate to the jury the question of whether, when the medical bills were in-
curred, the policy was still in effect or had been validly cancelled in com-
pliance with the notification procedure found in Georgia's Insurance
Code."

VIII. INSURABLE INTEREST

What is the effect of a no-assignment clause that, as explicitly author-
ized by statute, states that assignments of interests under the policy shall
not bind the insurer until its consent is endorsed thereon? In James v.
Pennsylvania General Insurance Co.," a father bought an "automobile
combination family policy" providing liability and first party coverages
on three cars he owned and maintained for the regular use of his house-
hold." His son Toby was described as the primary user of one of the cars,
a Toyota. Toby was, at all times pertinent to the case, a resident member
of his father's household." Although the father was listed as the 'named
insured' of the listed 'owned automobiles,' there was no policy require-
ment that an 'owned automobile' had to be titled in his name. After Toby
had an accident while driving the Toyota, he and his father sought cover-
age under the liability and collision portions of the policy. Coverage was

77. General Am. Life Ins. Co. v. Samples, 167 Ga. App. 622, 307 S.E.2d 51 (1983).
78. Id. at 622, 307 S.E.2d at 52.
79. 167 Ga. App. 622, 307 S.E.2d 51 (1983).
80. Id. at 623, 307 S.E.2d at 52. See GA. CoDE ANN. § 20-116 (Harrison 1977), O.C.G.A. §

13-4-4 (Michie 1982) (new law rejects the quasi-agreement theory and states that the con-
tract will be suspended by the departure until notice is given).

81. 167 Ga. App. at 623, 307 S.E.2d at 53.
82. Id.
83. Id. at 624, 307 S.E.2d at 53. See O.C.G.A. § 33-24-44 (Michie 1982 & Supp. 1984).
84. 167 Ga. App. 427, 306 S.E.2d 422 (1983).
85. Id. at 427, 306 S.E.2d at 423.
86. Id. at 429, 306 S.E.2d at 424.

1984]



MERCER LAW REVIEW

denied by the insurer because the record disclosed that before the acci-
dent, the father had transferred to Toby the certificate of title to the
Toyota without the reservation of any lien or security interest in
himself. 7

The court refused to apply the no-assignment clause ritualistically or
mechanically to forfeit coverage in these circumstances, and instead used
a more discrete risk-focussed analysis in resolving the issue of coverage."
It found that after the transfer, the use of the Toyota had been as before,
thus depriving the insurer of the argument that the transfer had in-
creased its risk. Since the automobile remained dedicated to family and
household purposes, the father continued to be exposed to the risk of in-
curring vicarious liability under the 'family car doctrine' or 'family pur-
pose doctrine.'"' This gave him an insurable interest at the time of the
accident, as everyone has an insurable interest in his own potential liabil-
ity, which might lead to a depletion of his assets. An insurable interest for
purposes of the liability portion of a policy does not require that the in-
sured have a legal or equitable property interest in the instrumentality
which occasions such liability." It is, however, otherwise with an insura-
ble interest for purposes of the collision portion of a policy. The court
accordingly held that the father's claim for reimbursement of the damage
to the Toyota was properly rejected. After transferring the car to his son,
Toby, the father had no insurable interest left.' 1

A Georgia statute provides that leases of real estate for less than five
years "convey only the right to possess and enjoy such real estate . . .
(and) pass no estate out of the landlord, and ... give only the usufruct
unless the contrary is agreed upon . . . and is so stated in the con-
tract.""2 Such usufruct "may not be conveyed except by the landlord's
consent and . . . is not subject to levy and sale."" In Splish Splash
Waterslides, Inc. v. Cherokee Insurance Co.," claimant purchased a haz-
ard policy covering property it had obtained for one year by assignment
from a person who was only a lessee under a one year lease from the
owner-landlord. The assignment to claimant had been executed without
the landlord's consent. Did claimant have an insurable interest in the
buildings on the property when they were destroyed by fire? The court

87. Id. at 428, 306 S.E.2d at 423.
88. Id. at 430-31, 306 S.E.2d at 425.
89. Id. at 430, 306 S.E.2d at 425.
90. Id. at 430, 306 S.E.2d at 424.
91. Id. at 429-30, 306 S.E.2d at 424. See O.C.G.A. § 33-24-4(b) (Michie 1982).
92. O.C.G.A. § 44-7-1(b) (Michie 1982).
93. Id. § 44.7-1(a).
94. 167 Ga. App. 589, 307 S.E.2d 107 (1983).
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held that it did not.'5 Although the court conceded that mere possession
gave the claimant certain rights against trespassers, possession was in and
of itself not sufficient to constitute an insurable interest." Absent an ef-
fective assignment, claimant's status vis-a-vis the putatively insured
property resembled that of a possessor of stolen property.' 7 Claimant was
a mere intruder or trespasser on the land of another and thus had no
insurable interest within the statutory definition of that term. 8

IX. LIABILITY INSURER'S DuTY TO DEFEND SUITs

Can an injury that is traceable to an intentional act be characterized as
caused by an "occurrence," which is further defined in a liability policy as
"an accident . . . which results in bodily injury or property damage
neither expected nor intended from the standpoint of the insured?""
The court in Georgia Farm Bureau Mutual Insurance Co. v. Mer-
iwether1" held that it could not and that a claim that truthfully alleged
such an intentional act did not trigger the liability insurer's duty to de-
fend its insured.

The facts in the case were simple. Plaintiffs alleged that the insured
had caused them harm by closing a public road. The insured answered
that he had not blocked a public road but only closed a gate across a
private farm road entirely on his property.101 In holding that the undis-
puted intentional act of closing the road (whether private or public) could
not qualify as an 'accident,'1" the court seems to have painted with too
broad a brush.

The policy language, which is fairly standardized, seems to envisage
that an 'accident' may be the direct and only cause of the injury or may
be only an intermediate link in the chain of events that cause the injury.
If an intentional act is the direct and only cause of the injury it cannot
qualify as an 'accident,' even though the injury itself may be "neither
expected nor intended from the standpoint of the insured,"10 3 and thus
cannot be treated as accidental. It is otherwise if an intentional act trig-

95. Id. at 592, 307 S.E.2d at 110.
96. Id. at 591, 307 S.E.2d at 109.
97. Id. at 592, 307 S.E.2d at 110.
98. Id. It should be noted that Georgia courts had never confronted such a fact situa-

tion in the past. The case is therefore one of first impression in this state. Id. "Insurable
interest" is defined in O.C.G.A. § 33-24-4 (Michie 1982).

99. Georgia Farm Bureau Mut. Ins. Co. v. Meriwether, 169 Ga. App. 363, 363, 312
S.E.2d 823, 824 (1983) (emphasis added).

100. 169 Ga. App. 363, 312 S.E.2d 823 (1983).
101. Id. at 363, 312 S.E.2d at 823.
102. Id.
103. Id. at 363, 312 S.E.2d at 824.
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gers consequences that are "neither expected nor intended from the
standpoint of the insured" and which are thus treated as accidental, with
these consequences in turn causing the complained of injury.' °"

X. LIMITATION IN POLIcY-TIME FOR Surr

Policies providing first party coverages contain, in more or less stan-
dard language, a condition subsequent which states that the insurer shall
not be liable on any claim unless a suit is brought thereon within twelve
months, depending upon the particular variant of the more or less stan-
dard language employed, beginning after 'the loss occurred,' or 'inception
of the loss,' or 'discovery of the occurrence which gives rise to the claim.'
The decision in Turner v. National Union Fire Insurance Co.1os indi-
cated that this 'private statute of limitation' will be strictly construed as
an express condition. The insured's skidder had been damaged by a fire
and the insurer had paid a sum towards the repair bill.'06 When the in-
sured received the skidder back from the repair shop, he discovered the
engine to be inoperable. The insurer had declined to pay the repair bill
on the engine promptly after its timely presentation. The insured was
twelve days late in filing his suit for reimbursement. The court held that
the twelve-month limitation for suit had expired because it began to run
upon "discovery" of the fire as the "occurrence which gives rise to the
claim" and not upon the later "discovery" that the engine would not
start.

10 7

While the limitation.is strictly construed, it may be eliminated or tolled
by waiver, described as conduct on the part of the insurer "which would
reasonably lead the insured to believe that a strict compliance would not
be insisted upon."106 Yet waiver is not readily established, as is shown in
three cases during the current survey period in which waiver was urged
upon the court. The court in Brown v. Nationwide Insurance Co.'09 held
that the insurer's denial of a claim, after demanding and receiving more
information from the insured about a theft loss that gave rise to the
claim, was not a waiver because it did not induce the insured to postpone
the suit. The delay was caused by the insured himself who, instead of

104. Id. It is hard to determine the precedential value of this case since the opinion does
not reveal in what way plaintiffs were injured by the closing of the road. If "blocking" re-
sulted only in directly impeding the plaintiffs' movements, the holding would, of course, be
unobjectionable.

105. 167 Ga. App. 762, 307 S.E.2d 290 (1983).
106. Id. at 762, 307 S.F.2d at 291.
107. Id. at 763, 307 S.E.2d at 291.
108. General Ins. Co. of Am. v. Lee Chocolate Co., 97 Ga. App. 588, 588, 103 S.E.2d 632,

633 (1958).
109. 167 Ga. App. 84, 306 S.E.2d 62 (1983).
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filing suit, filed a complaint with the insurance commissioner. The court
in Carpenters Local Union Number 1977 v. General Insurance Co. of
America'1" held that waiver could not be based on the fact that the in-
surer had not made an investigation of the claim until a little more than a
year after the loss and then had refused to pay it six weeks thereafter."'
In a similar vein, the court in Holland v. Independent Fire Insurance
Co."' held that letters written by the insurer after its final refusal to pay
the claim that were no more than refusals to reopen negotiations, did not
constitute a waiver even though they contained inaccurate dates in regard
to the date of the loss. Since the insured plainly knew the accurate date
of the loss and acted on this knowledge by signing correct proof of loss
forms, he could not be heard to say that he was misled by the inaccurate
dates in the letters. s

XI. MEASURE OF RECOVERY-OPINION EVIDENCE

In Standard Guaranty Insurance Co. v. Advance Well Services, Inc.,"14

the owner of a truck damaged in a collision, without revealing the reasons
for her conclusions, testified that she believed the truck's 'salvage value'
was $2,700 and that its 'after collision' market value was $5,000. The
court reminded the bar that direct testimony concerning value was in the
nature of opinion evidence and hence not probative unless a foundation
was first laid by showing that the witness had knowledge, experience, or
familiarity concerning the value of the item."' Moreover, the evidence of
'salvage value' itself, even though accurate, was not relevant to market
value in the absence of evidence showing that the damage was so exten-
sive that 'salvage' was, for practical purposes, the only economic disposi-
tion of the vehicle."1s

XII. 'No-FAVLT' INSURANCE

The Motor Vehicle Accident Reparation Act," 7 Georgia's modified ver-
sion of 'no-fault' insurance, has shown itself to be even more litigation-
prone than in past years. The volume of jurisprudence is a bit deceptive,
though, because it includes numerous cases that only apply or embroider

110. 167 Ga. App. 299, 306 S.E.2d 383 (1983).
111. This was an aborted 'election' waiver, rather than an 'estoppel' waiver, because

there was no claim that the insured had relied to his detriment upon the insurer's conduct.
112. 168 Ga. App. 761, 310 S.E.2d 297 (1983).
113. Id. at 761, 310 S.E.2d at 298.
114. 167 Ga. App. 314, 306 S.E.2d 388 (1983).
115. Id. at 315, 306 S.E.2d at 388.
116. Id. at 315, 306 S.E.2d at 389.
117. O.C.G.A. tit. 33, ch. 34 (Michie 1982 & Supp. 1984).
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the former procedures for offering and rejecting optional personal injury
protection (PIP) motorist coverages'" as elaborated in the Jones-Flewel-
len"O rules.120 In 1982, the General Assembly did away with these dichot-
omous 'separate spaces' and 'single signature' procedures by replacing
them with a simplified and unitary requirement which reads: "[elach in-
itial application for a new policy of motor vehicle liability insurance sold
in this state after November 1, 1982, shall contain a statement in boldface
type signed by the applicant indicating that the optional coverages listed
... have been explained to the applicant." '  Thus, this flurry of judicial
activity will cease as soon as the courts dispose of the last case spawned
by pre-1982 automobile policies. It will then be of interest only to the
legal historian with a penchant for sweeping out dusty corners.

Other cases, however, are more current in their implications. In Mc-
Glohon v. Ogden,12

2 the supreme court held that in situations where 'no-
fault' insurers are given statutory subrogation rights against liability car-
riers,1 2 3 plaintiffs who receive optional PIP payments from their own in-
surers will have their recoveries from tortfeasors reduced by the amounts
thus received. The 'collateral source' rule, while still applicable in the ab-
sence of subrogation, is necessarily suspended in those cases where the
'collateral source' (the plaintiff's own 'no-fault' insurer) is subrogated to
the plaintiffs right of recovery.124 To hold otherwise would expose the

118. O.C.G.A. § 33-34-5(b), (c) (Michie 1982).
119. The holding in Jones v. State Farm Mut Auto. Ins. Co., 156 Ga. App. 230, 274

S.E.2d 623 (1980) established the requirement that the applicant for 'no-fault' insurance
had to reject optional coverages by signing 'separate spaces ' in the application. Jones was
overruled in Atlanta Casualty Co. v. Flewellen, 164 Ga. App. 885, 300 S.E.2d 166 (1982),
which was in turn reversed by the supreme court in Flewellen v. Atlanta Casualty Co., 250
Ga. 709, 300 S.E.2d 673 (1983), thus reinstating Jones. The court in Nalley v. Select Ins.
Co., 165 Ga. App. 345, 299 S.E.2d 172 (1983), cert. denied, 251 Ga. 722, 313 S.E.2d 465
(1983) held that the requirement for proper rejection of optional coverages in regard to
already held existing policies may be satisfied by a single signature and was thus not subject
to the 'separate spaces' requirement of Jones. During the current survey period, the court
held in Wiard v. Phoenix Ins. Co., 251 Ga. 698, 310 S.E.2d 221 (1983), rev'g 166 Ga. App. 47,
303 S.E.2d 161 (1983) that the rejection of optional coverages in regard to already existing
policies could not be effected by silence. The insurer had to supply separate spaces or blocks
which, unlike the original applications governed by Jones, did not have to be signed. Mere
checkmarks sufficed.

120. Several cases have dealt with the question whether the insurer's failure to pay op-
tional benefits during the interregnum after the ill-fated first decision in Flewellen could in
itself support bad faith penalties. This was denied in GEICO v. Mooney, 250 Ga. 760, 300
S.E.2d 799 (1983) and reaffirmed in Cotton States Mut. Ins. Co. v. McFather, 251 Ga. 739,
309 S.E.2d 799 (1983).

121. O.C.G.A. § 33-34-5(b) (Michie Supp. 1984).
122. 251 Ga. 625, 308 S.E.2d 541, rev'g 165 Ga. App. 172, 299 S.E.2d 581 (1983).
123. O.C.G.A. § 33-34-3(d)(1) (Michie 1982 & Supp. 1984).
124. 251 Ga. at 628, 308 S.E.2d at 543.
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tortfeasor's liability carrier to double liability: to the plaintiff directly,
and then to the plaintiff's insurer by way of subrogation. 1' 5 The supreme
court in Metropolitan Atlanta Rapid Transit Authority v. Binns'26 held
that punitive damages could be assessed against the transit authority
(MARTA), for bad faith refusal to pay 'no-fault' claims within sixty days
after proper proof of loss had been filed.1 2 7 MARTA had the statutory
authority2 8 either to contract for insurance or to act as a self-insurer.
Had MARTA done the former, its insurer would be liable for punitive
damages."' By choosing the latter, MARTA simply elected the statutory
obligations of a self-insurer, which included in an appropriate case the
obligation to pay punitive damages. Since MARTA was thus cast in a
posture of liability not as a tortfeasor but as a self-insurer, the court did
not have to decide whether MARTA could invoke the benefit of the gen-
eral rule that municipalities as governmental entities cannot be held lia-
ble in tort for punitive damages." °

Governmental immunity also emerged as an issue in two cases decided
by the court of appeals. The court in Porter v. Home Indemnity Co.'83
skewered plaintiff's contention that the 'No-Fault' Act's definition of
"owner" as a "natural person, corporation, firm, partnership. .. or other
entity in whose name the motor vehicle has been registered' ' 2 included
DeKalb County, requiring it to have basic 'no-fault' coverage. The court
reaffirmed that governmental immunity from suit is waived only by the
Constitution or by explicit legislation. 2" The 'No-Fault' Act contains no
provisions expressly requiring or authorizing counties to purchase basic
'no-fault' coverage and no corresponding provisions expressly waiving
governmental immunity. 18 4 The term "other entity" is not, by itself, a
predicate for such express waiver.

125. As a practical matter, the sweep of this decision has been narrowed by a series of
amendments. At present, subrogation is available only in cases of major collisions involving
at least one motor vehicle weighing more than 6,500 pounds unloaded. 1978 Ga. Laws 2075
(codified at O.C.G.A. § 33-34-3(d)(1) (Michie 1982 & Supp. 1984)).

126. 252 Ga. 289, 313 S.E.2d 104 (1984), aftig 168 Ga. App. 261, 308 S.E.2d 674 (1983).
127. See O.C.G.A. § 33-34-6(c) (Michie 1982).
128. 1965 Ga. Laws 2243, 2275 as amended by 1971 Ga. Laws 2092, 2101.
129. 252 Ga. at 290-91, 313 S.E.2d at 106 (construing O.C.G.A. § 33-34-6(c) (Michie

1982)).
130. 252 Ga. at 292, 313 S.E.2d at 106. The general rule that, absent statutory authority,

cities are immune from liability for punitive damages in tort was applied in City of Colum-
bus v. Myszka, 246 Ga. 571, 272 S.E.2d 302 (1980) and relied upon by MARTA in the pre-
sent case.

131. 168 Ga. App. 799, 310 S.E.2d 546 (1983).
132. O.C.G.A. § 33-34-2(10) (Michie 1982) (emphasis added).
133. 168 Ga. App. at 800, 310 S.E.2d at 547.
134. Id. The 'No-Fault' Act was distinguished from O.C.G.A. § 33-24-51 (Michie 1982),

which specifically authorizes a county, in its discretion, to purchase liability insurance. Id.
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The court of appeals in Mitchell v. Hartford Accident & Indemnity
Co."" reaffirmed that a municipality that purchases liability coverage
waives its governmental immunity only to the extent of such coverage. If
the occurrence giving rise to a suit against the municipality is within an
exclusion from the coverage afforded by a policy, governmental immunity
remains a viable defense.'"

Does an individual who, following recovery from a disabling injury, has
returned to work on a full-time basis with the same company, at the same
salary, and with the same job title, but who has been restricted by his
employer from performing all of the same job functions because of his
injury, have a claim for 'no-fault' disability benefits if the restrictions
limit the amount of potential overtime income the individual could other-
wise earn? The court in State Farm Mutual Automobile Insurance Co. v.
Chastain'" answered this question in the affirmative. Under the 'No-
Fault' Act, the only criterion affecting entitlement to disability benefits
for an individual who returns to employment on a full-time basis is
whether the individual is unable to perform "substantially all of the du-
ties required by his usual occupation. '  Full-time employment thus does
not, as a matter of law, prohibit a recovery of benefits for lost overtime
income.13'

XIII. THIRD PARTY RIGHTS

An insurer cannot thrust upon one who is not a party to an automobile
liability policy the status of an additional insured without the latter's
consent, which is manifested by an election to come within its coverage as
a third party beneficiary.'4" It also appears to be settled law that a party
who is identified as named insured in such a liability policy, cannot de-
prive injured third parties of their coverage by failing to comply with the
policy conditions of cooperation, which require notice, forwarding of suit
papers, and the like."'

Can an additional insured, who by definition is not a party to the liabil-
ity policy, deprive an injured third party of the insured's coverage by sim-

135. 168 Ga. App. 126, 308 S.E.2d 374 (1983) (petition for cert. filed).
136. Id. at 128, 308 S.E.2d at 376. The reach of the exclusion is, of course, a matter of

construction. Yet it cannot be argued, as the claimant did, that the exclusion was against
public policy because it would have been void had it been part of the 'no-fault' coverage
afforded by the same policy. The exclusion happened to be part of the liability coverage to
which 'no fault' principles do not apply.

137. 167 Ga. App. 822, 307 S.E.2d 717 (1983).
138. O.C.G.A. § 33-34-2(A) (Michie 1982).
139. 167 Ga. App. at 823, 307 S.E.2d at 718.
140. Ericson v. Hill, 109 Ga. App. 759, 137 S.E.2d 374 (1964).
141. Young v. Allstate Ins. Co., 248 Ga. 350, 282 S.E.2d 115 (1981).
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ply failing to make an election to accept the benefits of the policy? The
court in State Farm Mutual Automobile Insurance Co. v. Herrick142 an-
swered this question in the affirmative and thus effected an uneasy recon-
ciliation of the perceived conflict posed by the 'election' and 'victim pro-
tection' strands of authority. Fortunately, the court softened the impact
of its decision by holding that the election need not be expressed but
might be implied from the additional insured's conduct such as cooperat-
ing with the insurer's claims against, and becoming tangentially involved
in negotiations for, settlement. 14

This formal insistence upon election is awkward because it weakens
Georgia's mandatory automobile insurance regime as a comprehensive
scheme for the protection of third parties. Without usurpation of the leg-
islative function, the court would have been justified in creating a pre-
sumption of an election in all those cases where the injured third party
might end up with an unsatisfied judgment against a tortfeasor who
would have been covered by some automobile policy but for the failure to
make an election.

XIV. REGULATION OF INSURERS-COMMISSIONS

The Insurance Code prohibits insurers or agents doing business in this
state from paying "directly or indirectly, any commission or any other
valuable consideration to any person for services as an agent within this
state, unless the person shall hold a currently valid license to act as an
agent."1 " This is subject to the exception that insurers "may pay i com-
mission or other valuable consideration to... an incorporated insurance
agency in which all employees, stockholders, directors, or officers who so-
licit, negotiate, or effectuate insurance contracts are qualified insurance
agents holding a current valid license."1 4' In Long v. Century Finance,'14

a salaried loan office branch manager for a finance company sued his em-
ployer for restitution of certain commissions paid by an insurer to the
employer. The manager, whose duties included making loans and selling
credit life insurance in connection with the loans, contended that the
statutory prohibition implied that he was, as a matter of law, entitled to
all commissions paid by the insurer to the employer on insurance gener-
ated by him.147 The court dismissed the contention as specious since the
record clearly showed that the finance company was not only a licensed

142. 166 Ga. App. 90, 303 S.E.2d 304 (1983).
143. Id. at 92, 303 S.E.2d at 307.
144. O.C.G.A. § 33-23-2(c) (Michie 1982).
145. Id. § 33-23-2(d) (emphasis added).
146. 167 Ga. App. 196, 306 S.E.2d 87 (1983).
147. Id. at 196, 306 S.E.2d at 87.
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lender but also an incorporated insurance agency.148 The court also indi-
cated that the company followed a strict policy of allowing only those of
the finance company's employees who were licensed agents to solicit, ne-
gotiate, or effectuate insurance contracts in Georgia. "'

XV. RELEASE AND SErLEMENT

In Quinn v. Northlake Porsche Audi, Inc., 50 a car dealer's employee
managed to demolish an automobile that was in the dealer's garage for
routine repairs. The employee had a head-on collision during an unautho-
rized and unnecessary 'test' run. The dealer's liability insurer sent a "Re-
lease of All Claims Document" and requested the automobile owner to
sign it. The document contained the usual omnibus language that re-
leased the dealer and "all other persons, firms, and corporations... from
. . . all claims. . . and causes of action of whatsoever kind" arising from
the occurrence. 1 1 The letter also contained a check that had printed on
the back under the heading of "RELEASE" that "[tihe endorsement and
negotiation of this draft by payee constitutes full and complete release by
payee of any claims against the payor insurance. . . and a release to
the policyholder specified. . . for all legal liability to the payee because
of personal injuries and damage to property" arising out of the occur-
rence.1 2 The automobile owner negotiated the check to the dealer when
he picked up his car but deliberately refused to sign the "Release of All
Claims Document.""' It was held that the negotiation of the check con-
stituted a release only in accordance with the terms contained on the
check. 15 It did not constitute acceptance of the terms offered in the doc-
ument and thus did not amount to a general release. Hence, the automo-
bile owner, while precluded from suing for personal injuries or damage to
his car, could still sue for other torts and damages arising out of the
dealer's alleged negligence and breach of contract in connection with the
collision. 15

The court in Dupree v. Travelers Insurance Co."' held that an insurer
who was guilty of violating its statutory duty to offer optional PIP cover-
age to its insured under the 'No-Fault' Act'57 as construed by the Flewel-

148. Id. at 197, 306 S.E.2d at 88 (construing O.C.G.A. § 33-23-1(1) (Michie 1982)).
149. 167 Ga. App. at 197, 306 S.E.2d at 87.
150. 166 Ga. App. 255, 304 S.E.2d 101 (1983).
151. Id. at 256, 304 S.E.2d at 101.
152. Id. at 256, 304 S.E.2d at 102 (emphasis in original).
153. Id.
154. Id. at 257, 304 S.E.2d at 102.
155. Id.
156. 166 Ga. App. 56, 303 S.E.2d 160 (1983) (petition for cert. filed).
157. O.C.G.A. § 33-34-5 (Michie 1982 & Supp. 1984).
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len court,16 could not rely on a general release that was executed by the
insured in return for the payment of $5,000, the minimum PIP coverage
to which the policy was improperly limited. Finally, the court of appeals
in Equitable General Insurance Co. v. Johnson1' reaffirmed that, in the
absence of an estoppel or ratification, a client is not bound by his attor-
ney's settlement agreement with the insurer unless the client had ex-
pressly authorized his attorney in writing to make the agreement. Reten-
tion of an attorney does not by itself grant this authority.160

XVI. SEPARATION AGREEMENTS

Support and property settlement agreements between spouses seeking
a divorce typically contain undertakings to keep existing life insurance
coverages, as they exist at the time of the divorce, in effect for the benefit
of the other spouse or the couple's children or both. What remedies do
these beneficiaries have when they discover, after the death of the obli-
gor, that the agreement has been breached by the obligor cancelling cov-
erages or allowing the coverages to lapse? The court in Weiner v.
Goldberg"' held that the only remedy for the beneficiaries named in the
agreement is against the estate of the deceased. Allowing the group cover-
age to lapse, whether in derogation of the agreement or unavoidably be-
cause of a change of jobs, and obtaining coverage under another em-
ployer's group policy does not, without more, give rise to a constructive
trust against the new beneficiary in favor of the original beneficiary.'' It
would be otherwise if the original beneficiary could show that the de-
ceased cancelled the group policy covered by the agreement and obtained
another one with a clear and specific intent to replace the former
policy. 13

158. Flewellen v. Atlanta Casualty Co., 250 Ga. 709, 300 S.E.2d 673 (1983).

159. 166 Ga. App. 215, 303 S.E.2d 757 (1983).

160. Id. at 219-20, 303 S.E.2d at 760. O.C.G.A. §§ 15-19-5, -6 (Michie 1982) can only be
reconciled by holding that retention does not constitute an implied grant of a power to
settle.

161. 251 Ga. 470, 306 S.E.2d 660 (1983).

162. Id. at 471, 306 S.E.2d at 661.

163. Curtis v. Curtis, 243 Ga. 611, 255 S.E.2d 693 (1979). An attempt to change the

beneficiary under the same policy is ineffective to the extent that it dilutes the coverage in
the amount existing at the time the settlement went into effect. Sullenger v. Sullenger, 169
Ga. App. 648, 314 S.E.2d 482 (1984).
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XVII. SUBROGATION AND INDEMNITY

In Stacey v. Fleet Multi Fuel Corp.,64 appellant's house was exten-
sively damaged as a result of a gas explosion and fire in his garage. His
insurer compensated him for a substantial portion of his loss and ob-
tained a subrogation agreement that, in pertinent part, stated the loss
was subrogated "to the extent of its payment, to all rights of recovery for
such loss. .. against third parties. . . with full authority to prosecute or
compromise claims and actions. . . without any obligation to account to
its insured for any sum or sums recovered .. except sums recovered in
excess of said payment."'1 65

Subsequently, appellant sued those whom he alleged to be liable for the
loss in contract and tort on the theory that the subrogation agreement
still left him with a cause of action as long as he was not fully compen-
sated for the loss.16' The court held that the agreement meant exactly
what it specifically said: after signing the agreement, appellant had no
cause of action left regardless of the amount he received from his
insurer.

167

XVIII. UNINSURED MOTORIST COVERAGE

Uninsured motorist coverages 'stack' until a loss is paid or the aggre-
gate coverage is exhausted. 68 Insurers may not debase the mandated
minimum coverage of $10,000 by carefully engineered escape or excess
devices.' e" When the loss is less than the aggregate coverages, all insurers
present upon the risk have to prorate. 7 0 When there are two insurers and
the loss is $10,000, they are each liable for $5,000, their pro rata share. In
Jefferson-Pilot Fire & Casualty Co. v. Combs,'7 ' a suit against the first
insurer for wrongful death caused by an uninsured driver ended in a com-
promise of which $3,000 was allocable to the uninsured motorist coverage.
A suit against the second insurer present upon the risk ended in a verdict
of $10,000. The second insurer argued that it was only liable for $5,000,
its half of the $10,000 verdict, thus reducing the claimants' maximum re-

164. 166 Ga. App. 684, 305 S.E.2d 424 (1983).
165. Id. at 684, 305 S.E.2d at 425 (emphasis added).
166. Id. at 684, 305 S.E.2d at 424, 425.
167. Id. at 684, 305 S.E.2d at 425.
168. Jefferson-Pilot Fire & Casualty Co. v. Combs, 166 Ga. App. 274, 276, 304 S.E.2d

448, 450 (1983).
169. O.C.G.A. § 33-7-11 (Michie 1982 & Supp. 1984).
170. Jefferson-Pilot Fire & Casualty Co. v. Combs, 166 Ga. App. 274, 276, 304 S.E.2d

448, 450 (1983).
171. 166 Ga. App. 274, 304 S.E.2d 448 (1983).
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covery to $8,000.172 The court skewered this argument by holding that
claimants could pursue coverage on both policies until their recovery
reached the limit of their damages set by the verdict, in this case
$10,000.'" The fact that they settled for $3,000 for what later would have
been a claim for $5,000 was irrelevant. The second insurer still had to
pick up the 'slack' of $7,000 in order to make the claimants whole. Nor
could the second insurer be heard to argue that the settlement affected it
unfairly. Were it not for the settlement, the first insurer might not have
been found liable at all, 174 in which case the second insurer would have
been liable for the whole $10,000 loss.

The supreme court in McCall v. Allstate Insurance Co.17 5 faced an in-
genious and somewhat involved question. The court considered whether,
under an uninsured motorist policy provision, an insurer may be liable for
recovery in excess of the policy limits or, alternatively, for bad faith re-
fusal to pay a claim, when prior to trial the insured offered to settle for
less than the policy limits, the insurer refused the offer, and the jury re-
turned a verdict in an amount well in excess of the policy limits. The
court explained that the reason why liability insurers who negligently re-
fuse to settle within the policy limits are liable for judgments in excess of
the policy limits is because they have exclusive control of the defense of
their insureds, which raises a duty not to gamble with their insured's ulti-
mate liability.176 This feature is patently absent in an uninsured motorist
integument since the insurer does not gamble with the insured's money
when it refuses to settle below the mandated $10,000 limit.1 77 The insurer
is thus only liable for the $10,000 limit and not for the judgment recov-
ered in excess of it.178

The court also held that bad faith penalties,'17 even if, arguendo, avail-
able in the present case, could not be recovered against the insurer be-
cause such penalties first must be sought and assessed in the insured's
action against the uninsured motorist, which was not done.1 80 Recovery
under general penalty provisions governing litigation in contract"" and
tort' s is foreclosed because the General Assembly intended the more spe-
cific bad faith penalties and attorneys' fees provisions in the Insurance

172. Id. at 275, 304 S.E.2d at 450.
173. Id. at 276-77, 304 S.E.2d at 451.
174. Id. at 277, 304 S.E.2d at 451.
175. 251 Ga. 869, 310 S.E.2d 513 (1984), aff'g 166 Ga. App. 833, 305 S.E.2d 413 (1983).
176. 251 Ga. at 870-71, 310 S.E.2d at 514-15.
177. Id. at 871, 310 S.E.2d at 515.
178. Id. at 873, 310 S.E.2d at 515.
179. O.C.G.A. § 33-7-11(d) to (f), (j) (Michie 1982 & Supp. 1984).
180. 251 Ga. at 871, 310 S.E.2d at 515.
181. O.C.G.A. § 13-6-11 (Michie 1982).
182. Id. §§ 51-12-5, -6.
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Code to be exclusive.18"

XIX. WAIVER AND ]ESTOPPEL

It is familiar knowledge that a unilateral reservation of rights letter
cannot rescind a waiver that has already occurred. 164 Is the same true for
a bilateral reservation of rights agreement or 'non-waiver agreement' in
which the insured, for a consideration, promises not to "assert any claim
of waiver or estoppel" because of the insurer's "investigation . .. negotia-
tions . . . or defense?"'18 In Sargent v. Allstate Insurance Co.,'" the
court answered this question in the affirmative. The agreement could not
affect past waivers because it only could operate prospectively.187 After
the waiver, the insurer had no disclaimer rights left in regard to the mat-
ter waived and hence could not make such disclaimer rights the subject
matter of an agreement.18 8 This sweeping generalization may be over-
broad. It is difficult to imagine disclaimer rights preventing parties from
entering into a binding compromise when the very existence of the past
waiver is the subject of an honest and reasonable factual or legal dispute,
and when the agreement, instead of referring to waivers and estoppels in
general terms, specifically includes past waiver conduct, thus evincing an
intent that it receive retrospective application.

Another issue in Sargent was the effect of a term in an automobile lia-
bility policy that restricted the definition of 'persons insured' in respect
to a 'non-owned automobile' to relatives of the named insured who were
residents of the same household. The court held that this term made
residency a condition of coverage rather than a limitation upon cover-
age.-1 9 Since the condition was inserted by the insurer, it could be waived
by the insurer.1" While it is true that one cannot 'waive' oneself into a
new contract and bring within the coverage of a policy risks that were not
within the policy's terms, or expressly excluded therefrom, the waiver
here did not add a new risk. Instead it preserved whatever coverage the
policy afforded by eliminating a condition of liability. 8' It was thus anal-
ogous to waivers of policy conditions relating to title, timely notice, or
location of insured cars. This telic interpretation, quite in keeping with

183. This conclusion also precludes reliance on the general penalty provision of the In-
surance Code. Id. § 33-4-6.

184. Sargent v. Allstate Ins. Co., 165 Ga. App. 863, 867, 303 S.E.2d 43, 47 (1983).
185. Id.
186. 165 Ga. App. 863, 303 S.E.2d 43 (1983) (petition for cert. filed).
187. Id. at 867, 303 S.E.2d at 47.
188. Id.
189. Id. at 866, 303 S.E.2d at 46.
190. Id.
191. Id.
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Georgia's oft-stressed policy of maximizing coverage for victims of the
ubiquitous automobile, nevertheless seems debatable even if one admits
to the slipperiness of the doctrinal framework that has drawn an uneasy
line of demarcation between waivable conditions and warranties on the
one hand and nonwaivable exclusions, exceptions, and coverage limita-
tions on the other. 19 The 'bottom line' seems to be that the insurer, by a
process called waiver, may add relatives as insured persons to a policy
when the policy itself does not define them as insureds.

In State Farm Fire & Casualty Co. v. Jenkins,'" the insurer sought to
avoid a fire policy by relying on a clause declaring that the "entire policy
shall be void if. . .the insured has wilfully concealed or misrepresented
any material fact or circumstance concerning this insurance."'' It was
established that the insurer, after learning of the facts upon which it
predicated its claim, sent a premium notice to the insured and followed
up by sending further notices, which threatened cancellation of the policy
if the premium was not paid.'" 6 The court held that this waived the for-
feiture condition in the policy.'"

192. See R. KarroN, BASIC TExT ON INSURANcE LAW § 6.6(b) (1971) and E. PATFRSON,
ESSENTIALS OP INSURANCE LAW 296-97 (2d ed. 1957).

193. 167 Ga. App. 4, 305 S.E.2d 801 (1983).
194. Id. at 4-5, 305 S.E.2d at 802.
195. Id. at 4, 305 S.E.2d at 802.
196. Id. at 6-7, 305 S.E.2d at 803-04.
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