
Evidence

by Justice Charles L. Weltner*

In keeping with the concept of a survey, this Article presents a brief
mention of appellate decisions concerning developments in the field of
evidence. It is not, of course, comprehensive.

I. OTHER CRIMES EVIDENCE

The most noted case in Georgia last year dealing with other crimes evi-
dence is Williams v. State.' Wayne Williams was found guilty of the
murders of Jimmy Ray Payne and Nathaniel Cater, two of Atlanta's
'missing and murdered children.' At trial, evidence of ten other murders,
for which Williams was not charged, was introduced to identify him as
the murderer of Payne and Cater.'

The general rule is that evidence of other crimes is admissible to show
motive, intent, absence of mistake, plan or scheme, or identity.$ Evidence
of other crimes, however, is only admissible if the state establishes
that: (1) the defendant was the perpetrator of the other crimes," (2)
there is sufficient similarity between the other crimes and the crime
charged,s and (3) the relevancy of the evidence outweighs its potential
prejudice. 6

In Williams, a six-to-one decision, the Georgia Supreme Court sus-
tained the trial court's holding that evidence of the ten other murders
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1. 251 Ga. 749, 312 S.E.2d 40 (1983).
2. Id. at 749, 312 S.E.2d at 48.
3. Walraven v. State, 250 Ga. 401, 408, 297 S.E.2d 278, 284 (1982).
4. Id. (citing French v. State, 237 Ga. 620, 621, 229 S.E.2d 410, 411 (1976)).
5. 250 Ga. at 408, 297 S.E.2d at 284.
6. Id. at 407, 297 S.E.2d at 283; see also Robinson v. State, 246 Ga. 469, 470, 271 S.E.2d
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was admissible.7 After an extensive analysis of the similarities between
the other murders and the two charged,8 the court found, based on the
weight of common characteristics of the victims, a pattern between the
two charged murders and the other ten.9 This pattern of killings, all logi-
cally connected to Williams by some hair and fiber evidence, was suffi-
cient to support an inference that Williams was the perpetrator of the
other crimes. The evidence, therefore, was admissible."0

Justice Smith dissented because of the prejudicial effect of the ten
other murders and because of his view that they did not fit any recog-
nized exception to the general rule of inadmissibility of other crimes evi-
dence.' He argued that a 'pattern' of other crimes has never been, and is
not, a recognized exception to the general rule.1 2 He lamented the major-
ity's use of the 'some evidence' standard of proof for other crimes admis-
sibility, and urged the use of a 'clear and convincing' standard. 1

The Georgia appellate courts have never directly addressed the issue of
the necessary standard of proof for introduction of other crimes evi-
dence. 4 The opinion in Williams does not specifically adopt the 'some
evidence' standard for all cases involving extrinsic crimes evidence. It is
clear, however, that in some instances, some evidence connecting the de-
fendant to the other crimes will be sufficient. Whether this holds in all
cases is yet to be seen.

The court in Williams also saw the extensive use of fiber and hair evi-
dence, which was the principal means of connecting Williams with the
other murders. The supreme court approved its use, deferring to the trial
court's decision that the scientific techniques were reliable.' The dissent
argued that the scientific validity of such evidence was not established
sufficiently at trial."' It is likely that fiber evidence will become more im-
portant in the future.

The court in Felker v. State1 ' allowed the admission of two prior
crimes (similar transactions) to show modus operandi, even though defen-
dant was acquitted of one of the two crimes.18 Felker was convicted of

7. 251 Ga. at 809, 312 S.E.2d at 88.
8. Id. at 760-83, 312 S.E.2d at 55-70.
9. Id. at 784-85, 312 S.E.2d at 71.

10. Id.
11. Id. at 810, 312 S.E.2d at 88 (Smith, J., dissenting).
12. Id. at 811 n, 312 S.E.2d at 89 n.1.
13. Id. at 816, 312 S.E.2d at 92-93.
14. Id.
15. 251 Ga. at 750, 312 S.E.2d at 48.
16. Id. at 821, 312 S.E.2d at 96 (Smith, J., dissenting).
17. 252 Ga. 351, 314 S.E.2d 621 (1984).
1. Id. at 362, 314 S.E.2d at 633.
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murder, rape, aggravated sodomy, and false imprisonment." On appeal,
he contended that evidence of two 1976 offenses, in which he was con-
victed of aggravated sodomy but acquitted of rape, was inadmissible be-
cause of the rape acquittal.'" The supreme court disagreed. The 1976 rape
offense still was relevant and admissible to show identity, even though
that jury failed to find all the necessary elements for a rape conviction."1

The supreme court in Felker also held that the trial court's instructions,
which omitted modus operandi as the basis for the admission of the other
crimes evidence, did not prohibit the supreme court from determining
modus operandi a sufficient basis for admission."2

H. Sc=Nruic REPORTS

During this survey period, the Georgia Supreme Court also decided sev-
eral cases concerning the interpretation of section 17-7-211 of the Official
Code of Georgia Annotated,2 which allows a defendant to discover writ-
ten scientific reports that will be introduced against him at trial. If, after
a proper and timely demand is made, the state fails to furnish the defen-
dant with a copy of the report at least ten days prior to trial, the evidence
will be excluded."

In the companion cases of Law v. State and Whitfield v. State,'5 the
supreme court held that written scientific reports will be inadmissible
only if the prosecuting attorney wholly fails to furnish the report." The
decision allows the prosecutor to introduce the report even if he did not
comply with the ten-day time period specified in the statute.

In Law, only nine days intervened between the indictment and trial;
therefore, the prosecutor could not possibly have complied with the ten-
day time limit.'7 Even so, the majority stated that a continuance was not
imperative, but that the prosecutor should furnish a copy within a rea-
sonable time.2'

The majority also held that Code section 17-7-211 only applies to writ-
ten scientific reports.2" Two justices, however, dissented because of the
possibility of intentional frustration of the statute when scientific proce-

19. Id.
20. Id. at 361, 314 S.E.2d at 632-33.
21. Id.
22. Id. at 363, 314 S.E.2d at 634.
23. O.C.G.A. § 17-7-211 (Michie 1982).

24. Id.
25. 251 Ga. 525, 307 S.E.2d 904 (1983).
26. Id. at 528, 307 S.E.2d at 906.
27. Id.
28. Id.
29. Id. at 528, 307 S.E.2d at 904.
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dure is not reduced to writing.30

The supreme court in State v. Mulkey"1 also addressed section 17-7-
211. Mulkey was convicted of arson.12 At trial, oral expert testimony de-
scribed ignition tests conducted several years before the alleged crime.33

The supreme court held that the tests were not within the ambit of the
statute and, therefore, were not subject to the disclosure requirements of
section 17-7-211." The supreme court narrowed the possible construction
of section 17-7-211, restricting the statute to tests that are carried out in
the course of the investigation of a particular crime.35 Because the igni-
tion tests were merely a part of the expert witness' experience, they were
not discoverable, even if they were reduced to writing.36 The court said,
however, that results of any type of scientific test performed as part of
the crime investigation are discoverable.37 Furthermore, the tests need
not have been conducted upon tangible evidence directly connected with
the crime to be discoverable."

III. CHARACTER EVIDENCE

Both appellate courts decided several important cases in which the ad-
missibility of character evidence was at issue. In Villafranco v. State,3' a
divided supreme court held that when a rape victim voluntarily testifies
about some aspect of her past sexual conduct normally excludable under
Georgia's rape shield law,' she may be impeached by evidence of her past

30. Id. at 530-31, 307 S.E.2d at 907-08 (Smith, J., dissenting); id. at 531, 307 S.E.2d at
908 (Weltner, J., dissenting). See also Williams v. State, 251 Ga. at 826, 312 S.E.2d at 99
(Smith, J., dissenting). Justice Smith thought the state intentionally flaunted the purposes
of section 17-7-211 by not reducing certain test results to writing, providing an example of
"the kind of manipulation warned against in the Law dissents." Id. (Smith, J., dissenting)
(citing Law v. State, 251 Ga. 525, 307 S.E.2d 904 (1983) (Weltner, J., dissenting)).

31. 252 Ga. 201, 312 S.E.2d 601 (1984).
32. Id. at 201, 312 S.E.2d at 601.
33. Id.
34. Id. at 201, 312 S.E.2d at 602.
35. Id.
36. Id.
37. Id. at 202-04, 312 S.E.2d 602-04.
38. Id. at 204, 312 S.E.2d at 604.
39. 252 Ga. 188, 313 S.E.2d 469 (1984).
40. O.C.G.A. § 24.2-3(a) (Michie 1982), provides:

(a) In any prosecution for rape, evidence relating to the past sexual behavior of
the complaining witness shall not be admissible, either as direct evidence or on
cross-examination of the complaining witness or other witnesses, except as pro-
vided in this Code section. For purposes of this Code section, evidence of past
sexual behavior includes, but is not limited to, evidence of the complaining wit-
ness's marital history, mode of dress, general reputation for promiscuity, nonchas-
tity, or sexual mores contrary to the community standards.
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sexual conduct.41 The victim in Villafranco testified at trial that she was
wearing underpants on the night of the rape. Defendants wanted to im-
peach her with testimony of a coworker who said the victim never wore
underwear. The trial court ruled this testimony inadmissible under Geor-
gia's rape shield law." The supreme court, however, held the evidence
admissible for impeachment purposes, and stated:

[T]here is no justification for letting the witness affirmatively resort to
perjurious testimony in reliance on the defendant's disability to chal-
lenge her credibility .... When she voluntarily testified as to her lack
of past sexual conduct, she waived her protection under the law. The
shield provided by this law should not be perverted into a license to use
questionable or possibly perjurious testimony free from the risk of ad-
verse confrontation. When we condone conduct that erodes the right of
impeachment, regardless of who takes the witness stand, we judicially
create a weak link in our established purpose of discovering the
truth-the object of all legal investigations.'4

Three judges dissented summarily in Villafranco because they thought
the evidence was properly excluded under the statute."

In Sanders v. State,'" a majority of the court held that a prosecutor
may not introduce evidence of the 'battering parent syndrome' with evi-
dence of a defendant's personality traits or personal history unless the
defendant has already placed character in issue.4 In short, the state can-
not use a 'battering parent syndrome' profile in its case-in-chief as an
affirmative weapon against the defendant The court based its decision
on the fact that testimony about personal history and personality traits is
nothing more than character evidence, which, of course, cannot be intro-
duced unless the defendant has placed character in issue."

In Simmons v. State," the court of appeals held that, because consent
is not a defense to a charge of incest, evidence of an incest victim's prior
sexual conduct is not relevant and is never admissible as evidence at
trial.' 0 In so ruling, the court suggested that evidence of an incest victim's

Id.
41. 252 Ga. at 195, 313 S.E.2d at 474.
42. Id. at 192-93, 313 S.E.2d at 472.
43. Id. at 195, 313 S.E.2d at 474 (quoting Parks v. State, 147 Ga. App. 617, 619-20, 249

S.E.2d 672, 674 (1978) (Banke, J., concurring)).
44. 252 Ga. at 196, 313 S.E.2d at 474 (Weltner, J., dissenting). Justices Marshall and

Bell dissented but did not join in Justice Weltner's dissenting opinion.
45. 251 Ga. 70, 303 S.E.2d 13 (1983).
46. Id. at 76, 303 S.E.2d at 18.
47. See id.
48. Id.
49. 168 Ga. App. 1, 308 S.E.2d 27 (1983).
50. Id. at 4, 308 S.E.2d at 30.
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prior sexual conduct is perhaps admissible for impeachment purposes.5 1

IV. PRIOR STATEMENTS

The court of appeals in Jackson v. Ensley 2 addressed an inherent con-
flict in the Georgia laws on admissibility of prior inconsistent state-
ments. Georgia first permitted the introduction of a prior inconsistent
statement as substantive evidence, and not solely for impeachment pur-
poses, in a case concerning a statement of fact." Georgia, like a minority
of states, also allows admission of an inconsistent statement of 'opinion'
for impeachment purposes."5 Nonexpert opinion evidence, however, is
inadmissible for any purpose if it comments on an ultimate fact issue that
the jury must decide."

Jackson was an action to recover injuries sustained in an automobile
wreck.17 At trial, defendant's witness gave testimony that was inconsis-
tent with her prior out-of-court statement given to an insurance investi-
gator. 8 The prior inconsistent statement was opinion evidence, but was
related to the ultimate factual issue as a comment upon whom fault
should lie."

The court of appeals in Jackson was faced with the issue of whether
the prior inconsistent opinion evidence could be admitted for impeach-
ment purposes only, or as substantive evidence. Straining for consistency
in the law, the court ruled that if the prior inconsistent statement is ordi-
narily admissible at trial, then it is admissible as substantive evidence.
If the prior statement, however, is ordinarily inadmissible at trial, such as
opinion concerning the ultimate fact to be found, then the prior state-
ment is admissible only for impeachment purposes."1

V. OTHER DECISIONS

During the survey period, a number of other evidentiary issues were
addressed. Most cases followed established law. Some new insights were
had, however, and new rules were adopted.

51. Id. at 3, 308 S.E.2d at 30.
52. 168 Ga. App. 822, 310 S.E.2d 707 (1983).
53. Id.
54. Gibbons v. State, 248 Ga. 858, 286 S.E.2d 717 (1982).
55. Griffin v. Barrett, 185 Ga. 443, 195 S.E.2d 746 (1938).
56. Dual S. Enters. v. Webb, 138 Ga. App. 810, 227 S.E.2d 418 (1976).
57. 168 Ga. App. at 822, 310 S.E.2d at 708.
58. Id. at 823-24, 310 S.E.2d at 708-09.
59. Id. at 825-27, 310 S.E.2d at 710-11.
60. Id. at 827, 310 S.E.2d at 712.
61. Id.
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In Wessels v. State,6" the court of appeals held that refusal to consent
to a blood-alcohol test is admissible and does not violate the fifth amend-
ment" privilege against self-incrimination." In doing so, the court partly
overruled Johnson v. State,"5 basing its decision on policy reasons. The
public is now aware of standard procedures and tests attendant to arrests
for driving under the influence, thus:

[W]here the state produces no evidence of such test results, the inference
raised in the minds of the jurors is that the defendant submitted to the
test which resulted in a reading lower than that deemed to show intoxi-
cation. To the extent of negation of this inference, evidence of refusal to
take the test is indeed relevant and admissible."

In Butler v. State,67 the supreme court held, in a four-to-three decision,
that "an order of the Probate Court finding one a 'mentally ill person
requiring involuntary treatment' . . . cancels a previously existing pre-
sumption of sanity and raises a presumption of insanity.""8 The burden of
proof shifts to the state to prove affirmatively the defendant's sanity. In
Gilbert v. State,"9 defendant's administrative release from hospitalization
under Official Code of Georgia Annotated section 37-3-857° cancelled a
previously existing presumption of insanity. The court in Butler, there-
fore, held that one's admission under Official Code of Georgia Annotated
section 37-3_171 cancels the presumption of sanity.7"

The dissent in Butler stated that evidence of civil commitment alone
should not be sufficient to shift the burden of proof to the state.7 The
standards for involuntary civil commitment of a mentally ill person and
for a defense of insanity-inability to distinguish right from wrong-are
vastly different in content, and should not be intermingled. 4

In Selvidge v. State,"7 the supreme court held that if a thief and a re-
ceiver of stolen goods act pursuant to a common criminal enterprise, they

62. 169 Ga. App. 246, 312 S.E.2d 361 (1983).
63. U.S. CONST. amend. V.
64. 169 Ga. App. at 246, 312 S.E.2d at 362. The court agreed with the decision in South

Dakota v. Neville, 459 U.S. 553, 564 (1983).
65. 125 Ga. App. 607, 188 S.E.2d 416 (1972).
66. 169 Ga. App. at 247, 312 S.E.2d at 363.
67. 252 Ga. 135, 311 S.E.2d 473 (1984).
68. Id. at 137-38, 311 S.E.2d at 475-76.
69. 235 Ga. 501, 220 S.E.2d 262 (1975).
70. O.C.G.A. § 37-3-85 (Michie 1982) (pertains to discharge of involuntarily committed

mentally ill persons).
71. Id. § 37-3-1.
72. 252 Ga. at 137-38, 311 S.E.2d at 475-76.
73. Id. at 139, 311 S.E.2d at 477 (Weltner, J., dissenting).
74. Id.
75. 252 Ga. 243, 313 S.E.2d 84 (1984).
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are accomplices." As such, Official Code of Georgia Annotated section 24-
4-877 is applicable* and provides that the uncorroborated testimony of an
accomplice is insufficient evidence to support a conviction. If the only
connection between the thief and the receiver, however, is the passing of
stolen goods, they are not accomplices, and no corroboration is neces-
sary.7" Evidence from one against the other is sufficient to support a
conviction.

Finally, in Teague v. State," the Georgia Supreme Court continued its
effort to restrict the admission of declarations in order to explain con-
ducts " under Official Code of Georgia Annotated section 24-3-2."' Noting
that it had reiterated the rule in Momon v. States six times," and that
the court of appeals had considered it twelve times" since its announce-
ment in 1982, the court advised prosecutors and judges "to walk wide of
error in the proffer and admission of evidence under the provisions of
O.C.G.A. § 24-3-2 (Code Ann. § 38-302).""

76. Id. at 245, 313 S.E.2d at 86.
77. O.C.G-.A § 24-4-8 (Michie 1982).
78. 252 Ga. at 245, 313 S.E.2d at 86.
79. Id.
80. 252 Ga. 534, 314 S.E.2d 910 (1984).
81. Id. at 536, 314 S.E.2d at 912.
82. O.C.G.A. § 24-3.2 (Michie 1982).
83. 249 Ga. 865, 294 S.E.2d 482 (1982).
84. 252 Ga. at 535, 314 S.E.2d at 911.
85. Id. at 536, 314 S.E.2d at 912.
86. 252 Ga. at 537, 314 S.E.2d at 912 (construing O.C.G.A. § 24-3-2 (Michie 1982)).


