
Domestic Relations

by Paul M. Kurtz*

As usual, a significant portion of the appellate court docket during the
survey period involved domestic relations issues. The reasons for the
great amount of appellate litigation in this area are many. First, this is
the portion of the law which, aside from perhaps the criminal law,
touches the greatest number of our citizens. For example, a total of 32,448
divorces were granted in Georgia in the calendar year 1983.1 Second,
Georgia's relatively recent adoption of the equitable distribution concept
in division of property' has fostered some uncertainty concerning the
likely outcome of individual cases. Due to this uncertainty about property
division, there may be a greater reluctance to settle divorce disputes
before trial. If more trials are held, more appeals are likely. Finally, do-
mestic relations cases engender great emotions and thereby may result in
litigants pursuing appeals when there is relatively little likelihood of
success.

While all cases and newly enacted statutes concerning domestic rela-
tions have been canvassed in the preparation of this Article, not all are
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1. National Center for Health Statistics, Monthly Vital Statistics Report, voL 32, No.
12, at 3 (March 26, 1984). It should be noted that the divorce rate for the United States in
1983 was 5.0 per thousand persons. Id. This was the lowest national rate since 1977, but still
reflects a tremendous increase as compared to divorce rates earlier in our history. For exam-
ple, in 1867, the national divorce rate was .3 per thousand. W. KEPHART, THE FAMILY, Soci-
ETY AND THE INDIVIDUAL 481 (1981). As recently as 1960, there were only 2.2 divorces per
thousand persons in the United States. Id. In 1970, the rate had increased only to 3.5 per
thousand. See National Center for Health Statistics, Advance Report of Final Divorce Sta-
tistics (1979); Department of Health and Human Services, Monthly Vital Statistics Report,
vol. 30, No. 2, at Table 2 (May 29, 1981 Supplement).

2. See Stokes v. Stokes, 246 Ga. 765, 273 S.E.2d 169 (1980), noted in Cheeley & Cheeley,
Domestic Relations, Annual Survey of Georgia Law 1980-1981, 33 MzcER L. Rav. 109, 119
(1981).
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reported. Many of the opinions involve the relatively routine application
of established law. The limited space allotted to this survey, therefore, is
devoted to cases which either changed the law, involved application of the
law to unusual or dramatic facts, or resolved ambiguities in the law. The
final section briefly examines the 1984 General Assembly's work in do-
mestic relations.

The Article's organization is based on the following categories in this
order: I. Common-Law Marriage; II. Establishment of Paternity;
III. Adoption; IV. Deprived Child Proceedings; V. Alimony and
Property Division; VI. Child Support; VII. Child Custody;
VIII. Interstate Domestic Relations Litigation; IX. Attorneys' Fees;
X. Appellate Court Domestic Relations Jurisdiction; and
XI. Legislation.

I. COMMON-LAW MARRUAGE

Georgia is one of the dwindling minority of jurisdictions recognizing
common-law marriage.8 Courts and commentators have criticized the doc-
trine as conducive to fraud and loose morals and corrosive of the public
interests served by the laws surrounding the marriage ceremony. Never-
theless, our courts have continued to endorse common-law marriage. A
recent survey cited 105 cases since 1955 in which the Georgia appellate
courts have dealt with a claim of common-law marriage.'

In Johnson v. Green,6 the supreme court affirmed a finding of no mar-
riage when a plaintiff claimed to be the common-law widow of a decedent
and challenged his will for lack of testamentary capacity. While the court
affirmed the trial court without opinion, Justice Weltner's separate con-
currence criticized the doctrine of common-law marriage and sought to
limit it. e

After noting the tremendous amount of judicial resources expended in
Johnson on the issue of whether the marriage existed, Justice Weltner's
opinion suggested that the original purpose of common-law marriage does
not support the current state of the law in the area.7 He also suggested
that as busy as the courts have been in this area, they are likely to be-

3. In 1980, Professor Clark listed 13 jurisdictions as recognizing common-law marriage.
They are Alabama, Colorado, Georgia, Idaho, Iowa, Kansas, Montana, Ohio, Oklahoma,
Pennsylvania, Rhode Island, South Carolina, and Texas. H. CLARK, DOMESTIC RELATIONS

CASES AND PROBLEMS 102 (3d ed. 1980).
4. Johnson v. Green, 251 Ga. 645, 646, 309 S.E.2d 362, 363 (1983) (Weltner, J.,

concurring).
5. 251 Ga. 645, 309 S.E.2d 362 (1983).
6. Id. at 647, 309 S.E.2d at 364 (Weltner, J., concurring).
7. Id. at 646, 309 S.E.2d at 363.
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come even busier given the "current social mores."'
Citing the trial instruction which stated the familiar rule that cohabita-

tion, illicit in its inception, is presumed to continue as such with the bur-
den of proving a common-law marriage resting on the proponent,' the
opinion suggested that this rule be "extended" to "relieve our people and
our courts from the cost and caprice of 'common-law marriage.' "o Ac-
cording to Justice Weltner, there ought to be only two situations in which
initially illicit cohabitation ought to be found to have ripened into mar-
riage: (1) when the parties subsequently undertake a ceremonial mar-
riage or (2) when a child is born to the parties."1

While the proposal would not eliminate common-law marriage alto-
gether, it would severely restrict it. Under the proposal, the only situa-
tions in which a common-law marriage could be found would be ones in
which either (a) the agreement to be married occurred simultaneously
with the beginning of the relationship, or (b) where a child has been born
of a relationship which had begun as illicit.1 2 The opinion defends this
result by stating that "[ijf it be the policy of the law to foster marriage as
an institution essential to the stability and health of the Republic, we ill-
serve that goal by discounting the existence of [marriage) ... to a swear-
ing match. 1 8

3

II. ESTABLISHMENT OF PATERNITY

A. Criminal Abandonment

In two recent cases, the Georgia Supreme Court faced claims by indi-
gent defendants that they were entitled to state-paid blood tests in a
criminal abandonment action.1 4 Both fathers succeeded at the appellate
level. In Pierce v. State,"' defendant at trial moved for a paternity blood
test at state expense, asserting that the Georgia statute that requires the
party requesting a blood test to bear the initial cost of such test's is un-

8. Id.
9. Id. at 646, 309 S.E.2d at 363-64. See Brown v. Brown, 234 Ga. 300, 302, 215 S.E.2d

671, 673 (1975); Fireman's Fund Ins. Co. v. Smith, 151 Ga. App. 270, 271, 259 S.E.2d 675,
676 (1979).

10. 251 Ga. at 647, 309 S.E.2d at 364 (Weltner, J., concurring).
11. Id.
12. See id.
13. Id.
14. Burns v. State, 252 Ga. 140, 312 S.E.2d 317 (1984); Pierce v. State, 251 Ga. 590, 380

S.E.2d 367 (1983).
15. 251 Ga. 590, 308 S.E.2d 367 (1983).
16. O.C.G.A. § 19-10-1(f) (Michie 1982).
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constitutional as applied to indigents.1 7 The trial court denied his motion.
Defendant made an interlocutory appeal, and the supreme court reversed
the lower court."'

The court cited and relied on decisions from sister jurisdictions in find-
ing that the denial of such funds to an indigent defendant constitutes a
deprivation of his federal equal protection and due process rights.' The
court also relied upon Griffin v. Illinois,"0 a leading United States Su-
preme Court decision on the rights of indigent criminal defendants. Curi-
ously, however, while the court cited Little v. Streater,1 a 1981 United
States Supreme Court decision dealing with indigent defendants' rights in
paternity actions that appears to control the Pierce issue,'2 the court did
not specifically rely on it.

A somewhat similar case was Burns v. State,"2 but before the court
could reach the constitutional issue here it had to determine initially
whether defendant had standing to complain of the denial of his motion
for a state-paid blood test. In Burns, defendant was acquitted of aban-
donment after his motion for a blood test had been denied.24 The state,
therefore, argued that his acquittal rendered harmless the error in the
denial of a blood test. The court reasoned, however, that since the jury
had been presented by the statute' s with three alternative verdicts

17. 251 Ga. at 590, 308 S.E.2d at 367.
18. Id. at 591, 308 S.E.2d at 367.
19. Id. at 592, 308 S.E.2d at 368. See Kennedy v. Wood, - Ind. App. -, 439 N.E.2d

1367 (1982); Commonwealth v. Possehl, 355 Mass. 575, 246 N.E.2d 667 (1969); People v.
Marshall, 82 Mich. App. 92, 266 N.W.2d 678 (1978); Smith v. Walker, 138 N.J. Super. 187,
350 A.2d 319 (1975); Anderson v. Jacobs, 68 Ohio St. 2d 67, 428 N.E.2d 419 (1981); State v.
Daugherty, 266 S.E.2d 142 (W. Va. 1980). But see Ferro v. Morgan, 35 Conn. Supp. 679, 406
A.2d 873 (1979); People ex ret Kalin v. Mathews, 71 Ill. App. 3d 379, 389 N.E.2d 952 (1979).

20. 351 U.S. 12 (1956).
21. 452 U.S. 1 (1981).
22. It could be argued that Streater was not on all fours in that the Connecticut law

provided that the allegation of paternity by the mother placed an extra burden on the al-
leged father so that his mere denial would not create a jury question. The Pierce court
noted that it had distinguished Streater as inapposite in Boone v. State, 250 Ga. 379, 297
S.E.2d 727 (1982), but did not explain why Streater was not controlling here.

23. 252 Ga. 140, 312 S.E.2d 317 (1984).
24. Id. at 140, 312 S.E.2d at 318.
25. O.C.G.A. § 19-10-1(i) (Michie 1982) provides:

If... the person contends that he or she is not the father or mother of the
child alleged to have been abandoned, in a jury trial the trial judge shall charge
the jury that if its verdict is for the acquittal of the person and its reason for so
finding is that the person is not the father or mother of the child alleged to have
been abandoned, then its verdict shall so state. In a trial before the court without
the intervention of the jury, if the court renders a verdict of acquittal based on
the contention of the person that he or she is not the father or mother of the child
alleged to have been abandoned, the trial judge shall so state this fact in his ver-

[Vol. 36170



19841 DOMESTIC RELATIONS 171

(guilty, not guilty, and not guilty because of lack of paternity) and had
returned a simple not guilty verdict, there was an implicit finding of
paternity.2

6

This finding, the court pointed out, could be the basis of later civil or
criminal actions based upon paternity.2 ' Since defendant was harmed by
the verdict even though he was acquitted, the trial court action was suita-
ble for review. Having decided that the merits should be reached, the
court quickly found for defendant, citing Pierce.2 The court pointed out
that by statute 2 a finding of nonpaternity in a criminal abandonment
action bars subsequent civil and criminal proceedings that attempt to
compel child support.3 0

In Crayton v. State,3 1 the court of appeals held that a defendant's mo-
tion for a blood test is appropriate as a pretrial motion and that a motion
made after judgment of paternity comes too late.32 The court, therefore,
affirmed a criminal abandonment conviction when defendant waited until
after a finding of guilty to seek a blood test."

B. Legitimation Suit

A court of appeals case during the survey period highlighted the differ-
ence between a finding of paternity in a suit for criminal abandonment or

dict of acquittal.
Id.

26. 252 Ga. at 140, 312 S.E.2d at 317.
27. Id. at 141 n.1, 312 S.E.2d at 318 n.l. The court cited a case in which the finding of

paternity was utilized in a later civil action for support. Cummings v. Carter, 155 Ga. App.
688, 272 S.E.2d 552 (1980).

28. 252 Ga. at 141, 312 S.E.2d at 319.
29. O.C.G.A. § 19-10-1(i) (Michie 1982) provides:

"Where the verdict... is for acquittal of a person on the grounds that the person
is not the father or mother of the child alleged to have been abandoned, the per-
son cannot thereafter again be tried for the offense of abandoning the child, and
the verdict of acquittal shall be a bar to all civil and criminal proceedings at-
tempting to compel the person to support the child."

Id.
30. 252 Ga. at 141, 312 S.E.2d at 319. While this rule makes sense when the later pro-

ceeding is a criminal one under the doctrine of double jeopardy and res judicata, it is more
problematical when the later proceeding is a civil one for support. The acquittal of abandon-
ment merely demonstrates that the defendant had not been proven beyond a reasonable
doubt to have been the parent of the child. One can argue that the civil litigant seeking
support for the child ought to be able to have the opportunity to prove by a preponderance
of the evidence (the civil burden of proof) the existence of the parent-child relationship.
Certainly the failure to prove parenthood beyond a reasonable doubt does not logically pre-
clude the possibility of showing it by a preponderance.

31. 166 Ga. App. 544, 305 S.E.2d 19 (1983).
32. Id. at 545, 305 S.E.2d at 20.
33. Id.
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civil suit for support, on the one hand, and the granting of a father's peti-
tion for legitimation of his child, on the other.3 ' In In re J.B.K.," appel-
lant was found guilty of child abandonment in a criminal proceeding. Of
course, a predicate of such a verdict is paternity." Appellant then filed a
petition to legitimate the child under Official Code of Georgia Annotated
section 19-7-22 3 and sought visitation rights in the same action. 8 The
trial court denied the petition to legitimate and refused to consider the
visitation issue.39 The appellate court affirmed.40

The court in J.B.K. held that the determination of whether to grant the
legitimation petition lies within the trial court's discretion.4'1 Given the
record evidence of the "appellant's unwillingness to sacrifice any of the
pleasures of single life for the child, his disregard of the mother's requests
as to the safety and welfare of the child ... and the continuing, often
bitter, tension between the appellant and the . . . mother," the trial
court's denial was affirmed.4 The best interests of the child were served
by the denial of legitimation. Thus, the man who had been proven to be
the father beyond a reasonable doubt in the criminal abandonment pro-
ceeding was denied the right to legitimate the child.

The court in J.B.K. may have been influenced in its decision on legiti-
mation by a fear that the granting of legitimation would accord the father
an almost absolute right to visitation. There is Georgia Supreme Court
authority for the proposition that fit parents have a right to visit their
children.'3 In J.B.K., the appellate court approved the trial court's refusal
to consider visitation because there is nothing in the legitimation statute
that mandates the consideration of such issues in a legitimation suit."
The court left unanswered the issue of the father's rights when a suit
seeking visitation is brought outside the legitimation context. For exam-
ple, in J.B.K. appellant had been proven, in the criminal abandonment

34. In re J.B.K., 169 Ga. App. 450, 313 S.E.2d 147 (1984).
35. 169 Ga. App. 450, 313 S.E.2d 147 (1984).
36. Id. at 450, 313 S.E.2d at 147.
37. O.C.G.A. § 19-7-22 (Michie 1982).
38. 169 Ga. App. at 450, 313 S.E.2d at 147.
39. Id. at 451, 313 S.E.2d at 148.
40. Id.
41. Id. The relevant statute, O.C.G.A. § 19-7-22 (Michie 1982), does not explicitly pro-

vide for such discretion but the statute does say that the superior court "may pass an order"
legitimating the child. Id. See In re Ashmore, 163 Ga. App. 194, 293 S.E.2d 457 (1982);
Mabry v. Tadlock 157 Ga. App. 257, 277 S.E.2d 688 (1981).

42. 169 Ga. App. at 451, 313 S.E.2d at 148.
43. See Shook v. Shook, 242 Ga. 55, 247 S.E.2d 855 (1978); Griffin v. Griffin, 226 Ga. 781,

177 S.E.2d 696 (1970). It should be noted that these cases concerned parents of children
born in wedlock. There seems to be no reason, however, to apply a different rule in the case
of out-of-wedlock children.

44. 169 Ga. App. at 451, 313 S.E.2d at 148.

[Vol. 36



DOMESTIC RELATIONS

case, to be the father beyond a reasonable doubt.45 What if, instead of a
legitimation action, he had simply brought a civil action for an award of
visitation rights? In such a case, the court would have to decide the true
scope of the visitation rights of parents: Are they to be determined on
the basis of the child's best interests or on the right of fit parents to visit
their children?

III. ADOPMON

Two cases during the survey period dealt with adoption issues. In Ridg-
ley v. Helms,46 the biological mother filed an objection to her child's
adoption despite the fact that she had signed a consent for the adoption.
She argued, alternatively, that her ostensible consent had not been freely
and voluntarily given,'7 or that even if voluntarily given, the consent
should be voided.48 Both the trial court and the appellate court rejected
these arguments and the adoption was granted.'9

As for lack of voluntary consent, appellant argued that a combination
of her learning disability and the administration of sedatives to her in the
hospital rendered involuntary her consent to adoption that she signed the
morning after her child's birth.5 The appellate court, relying on the trial
court's findings of fact, pointed out that she had determined several
months previous to the birth to give the child up for adoption and that
she was lucid, according to the testimony of several witnesses, on the
morning of the signing. The court concluded that the trial judge's find-
ings were not clearly erroneous."1

While Georgia law provides a ten-day period when voluntary consent
may be revoked as a matter of right,' s the running of the ten days does
not finally cutoff the right to revoke the consent.8 If consent is sought to
be revoked after ten days, the biological parent will have to demonstrate
"good and sufficient cause."'" The mother in Ridgley sought to demon-
strate this at trial but was unsuccessful. On appeal, she argued that the
trial court had not even considered this argument by holding that it was
without power to consider her objection once the ten-day period had

45. Id. at 450, 313 S.E.2d at 147.
46. 168 Ga. App. 435, 309 S.E.2d 375 (1983).
47. Id. at 438, 309 S.E.2d at 378.
48. Id.
49. Id. at 439, 309 S.E.2d at 378.
50. Id. at 436-37, 309 S.E.2d at 377.
51. Id. at 438, 309 S.E.2d at 378.
52. O.C.G.A. § 19-8-4(b) (Michie 1982 & Supp. 1984).
53. 168 Ga. App. at 438, 309 S.E.2d at 378.
54. Id. (construing O.C.G.A. § 19-8-4(b) (Michie 1982 & Supp. 1984)).
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run.s5 The appellate court found that the trial court's conclusion of law
that "the Objector has failed to show cause why the adoption should not
proceed" evidenced a consideration and rejection of the mother's alterna-
tive theory. 6 While the opinion does not indicate the substance of the
mother's arguments concerning this theory of relief, the court of appeals
apparently concluded that the trial court's rejection of the argument was
not clearly erroneous."

Appellant in Ridgley also objected to the order of adoption on the
grounds that the trial judge had not considered the report of the Depart-
ment of Family and Children Services as required by statute." The trial
judge stated that he had scanned it but did not read it in detail, except
for the recommendation." The appellate court held that this was suffi-
cient under the statute that requires consideration of the report. 0

Georgia law requires that in adoption proceedings the biological par-
ent(s) must either consent to the adoption or have their consent dis-
pensed with because of wrongdoing on their part." In Cain v. Lane,12 the
biological mother had not consented to the adoption by her child's step-
mother. As for her failure to support or communicate with the child for
nine years, either of which would suffice to dispense with her consent, she
argued that "she was unable to locate the child during this period."'63 The
trial court rejected this argument based on evidence that during the nine-
year period the mother had repeated contacts with the father's family.
She knew that the child was in Atlanta with the father and that the fa-
ther's name was listed in the Atlanta telephone directory." The appellate
court held that the trial court's finding was authorized."'

The court in Cain rendered a significant holding concerning the appro-
priate standard of review in such cases. While the general standard of

55. 168 Ga. App. at 438, 309 S.E.2d at 378.
56. Id. at 439, 309 S.E.2d at 378.
57. Id. at 439, 309 S.E.2d at 380.
58. Id. See O.C.G.A. § 19-8-13(a)(1) (Michie 1982).
59. 168 Ga. App. at 439, 309 S.E.2d at 379.
60. Id.
61. See generally O.C.G.A. §§ 19-8-3, -6 (Michie 1982). The grounds for dispensing with

parental consent include: When the parents have voluntarily and in writing surrendered
the rights to a third party for the purpose of adoption (id. § 19-8-3(a)(3)); when parental
rights have already been terminated or the child has been abandoned (id. § 19-8-6(a)(1));
when the parent cannot be found after diligent search (id. § 19-8-6(a)(2)); when the parent
is insane or incapacitated (id. § 19-8-6(a)(3)); or when for 12 months the parent has failed to
communicate or attempt to communicate with the child or has failed to provide support for
the child (id. § 19-8-6(b)).

62. 168 Ga. App. 405, 309 S.E.2d 401 (1983).
63. Id. at 406, 309 S.E.2d at 403.
64. Id. at 407, 309 S.E.2d at 403.
65. Id.
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appellate review in adoption cases is that adoption orders should be af-
firmed if there is 'any evidence' to support them," the court recognized
that when an adoption court grants an adoption without the consent of
the biological parent it effectively terminates parental rights.67 In light of
this, the appropriate standard of review is a finding that a rational finder
of fact could have found by clear and convincing evidence that the natu-
ral parents' rights have been lost." Given recent statements by the
United States Supreme Court regarding the appropriate burden of proof
in termination cases,69 the court's holding in Cain appears correct. The
court in Cain affirmed the adoption, finding the requisite proof was
present.7

0

IV. DEPRIVED CHILD PROCEEDINGS

Georgia courts repeatedly have emphasized the importance of the par-
ent-child relationship and have expressed reluctance to terminate this re-
lationship. As the court of appeals recently wrote, "[tihere is no judicial
determination which has more drastic significance than that of perma-
nently severing a natural parent-child relationship. It must be scrutinized
deliberately and exercised most cautiously. When we do this, we make a
decision on human frailties and their consequences. It becomes an agoniz-
ing undertaking. '1 Two of the survey cases illustrate the judicial reluc-
tance to terminate parental rights. In both cases, the court of appeals
reversed termination orders.7 2

In In re S.M.,7 3 the biological mother had been a drug addict for four-
teen years, was serving a sentence for prescription fraud, and was on pro-
bation for a shoplifting conviction. The evidence showed that appellant
was not presently using drugs (despite their availability through the
prison underground), was participating in a drug therapy group, was en-
rolled in a cosmetology training program, and was taking a course in ef-

66. Id. at 406, 309 S.E.2d at 402 (quoting Beverly v. Kennedy, 153 Ga. App. 149, 264
S.E.2d 690 (1980)).

67. 168 Ga. App. at 406, 309 S.E.2d at 402.
68. See In re S.D.S., 166 Ga. App. 344, 304 S.E.2d 85, cert. denied, 104 S. Ct. 496 (1983)

(in the absence of contrary evidence, trial court presumed to apply correct standard of
proof).

69. Santosky v. Kramer, 455 U.S. 745, 769 (1982).
70. 168 Ga. App. at 407, 309 S.E.2d at 403.
71. McCormick v. Department of Human Resources, 161 Ga. App. 163, 164, 288 S.E.2d

120, 121 (1982). See also Nix v. Department of Human Resources, 236 Ga. 794, 225 S.E.2d
306 (1976).

72. In re S.M., 169 Ga. App. 364, 365, 312 S.E.2d 829, 832 (1983); Jones v. Department
of Human Resources, 168 Ga. App. 915, 917, 310 S.E.2d 753, 755 (1982).

73. 169 Ga. App. 364, 312 S.E.2d 829 (1983).
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fective parenting. The child's father testified that he and appellant
planned to re-establish their relationship and maintain a home for their
daughter upon appellant's release.74

On appeal from the termination of appellant's rights because the child
was deprived and likely to continue as such, the appellate court reiterated
the judicial reluctance to terminate parental rights.7 5 While acknowledg-
ing the wide range of trial court discretion in termination cases, the court
ruled that the trial court had improperly drawn upon "knowledge of
'facts' otherwise not introduced into evidence."7 In summarizing the evi-
dence, the trial court stated that ninety percent of drug addicts become
recidivists.7" The appellate court held that under the test for judicial no-
tice,78 this 'fact' was erroneously considered by the trial court. Because
this 'fact' was apparently used in order to form the conclusion that appel-
lant would remain a drug addict and thus would render her an unfit par-
ent, the appellate court reversed the termination order.7'

While a finding that a child is deprived and is likely to continue to be
so is the usual basis for a termination order, 0 the court of appeals, in
Jones v. Department of Human Resources," reiterated that such a find-
ing of deprivation does not automatically result in termination.82 In
Jones, both parents had severe mental disfunctions. The father had suf-
fered a brain injury in adolescence and the mother was a chronic schizo-
phrenic. The Department of Human Resources, having earlier obtained
legal custody of the couple's young child, sought to terminate parental
rights, with the express intention of placing the child for adoption with
an uncle and an aunt.83 The trial court, after considering lengthy testi-
mony, terminated the parental rights."

The appellate court found that the record supported a finding of depri-
vation by clear and convincing evidence." The termination, however, was
cast into doubt by two factors, according to the court. First, termination

74. Id. at 364-65, 312 S.E.2d at 829-30.
75. Id. at 365, 312 S.E.2d at 830.
76. Id. at 366, 312 S.E.2d at 831.
77. Id.
78. Id. "The test is (1) whether the fact is one of common, everyday knowledge that all

men of average intelligence are presumed to know, and (2) whether it is certain and indispu-
table." Id. See also Batson-Cook Co. v. Shipley, 134 Ga. App. 210, 212, 214 S.E.2d 176, 178
(1975).

79. 169 Ga. App. at 367, 312 S.E.2d at 831.
80. O.C.G.A. § 15-11-51(a)(2) (Michie 1982).

81. 168 Ga. App. 915, 310 S.E.2d 753 (1982).
82. Id. at 916, 310 S.E.2d at 754.
83. Id. at 915, 310 S.E.2d at 754.
84. Id. at 916, 310 S.E.2d at 754.
85. Id.
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seemed inconsistent with the department's announced intention of plac-'
ing the child for adoption with his aunt and uncle so that the parents
could remain in contact. Clearly, it was inconsistent with maintaining any
parental ties.8 Second, there was no response by the departmental
spokesman about why adoption was a preferable alternative to an award
of custody in the aunt and uncle."

While the court did not expressly state its holding as such, it may have
been announcing a principle of the least restrictive alternative in depriva-
tion proceedings. That is, given a finding of deprivation, the court was
requiring that trial courts impose a disposition which is the least intrusive
on parental rights. While deprivation of custody would certainly intrude
on parental interests, it is clearly less intrusive than a complete severance
of rights. This approach certainly is consistent with the appellate courts'
oft-announced preference against deprivation of parental rights.

A termination of parental rights was upheld in Heath v. McGuire." In
Heath, the father had been convicted of murdering his pregnant wife,
who was also the mother of their three-year-old child. The trial court
found that the three-year-old was deprived in the "sense that his mother
had been taken away from him by the murder of that person by the natu-
ral father."89 Furthermore, the father was found to be unfit.'0 The major-
ity, in affirming the termination, distinguished a prior case involving a
father who had been convicted of the manslaughter death of the child's
mother.' While manslaughter involves a finding of a sudden violent and
irresistible passion resulting from serious provocation,, murder, in con-
trast, involves malice. This, the majority in Heath held, "is sufficient to
imply a moral unfitness to terminate the parental relationship."' 2

The majority's language suggests an automatic termination in situa-
tions in which the parent is guilty of murder, at least when the victim was
the child's other parent. This implication prompted a concurrence by
Presiding Judge Deen."' He reiterated statements in earlier cases" that
the killing of one parent by the other does not constitute an automatic
forfeiture of parental rights." While he concurred in the finding of unfit-

86. Id. at 916-17, 310 S.E.2d at 754-55.
87. Id. at 916, 310 S.E.2d at 754.
88. 167 Ga. App. 489, 306 S.E.2d 741 (1983).
89. Id. at 492, 306 S.E.2d at 743.
90. Id.
91. Id.; see also In re H.L.T., 164 Ga. App. 517, 298 S.E.2d 33 (1982).
92. 167 Ga. App. at 492, 306 S.E.2d at 743.
93. Id. at 493, 306 S.E.2d at 744 (Deen, J., concurring).
94. Id. at 494, 306 S.E.2d at 745; see Painter v. Barkley, 157 Ga. App. 69, 276 S.E.2d 850

(1981); George v. Anderson, 135 Ga. App. 273, 217 S.E.2d 609 (1975), rev'd, Chancey v.
Department of Human Resources, 156 Ga. App. 338, 274 S.E.2d 728 (1980).

95. 167 Ga. App. at 494, 306 S.E.2d at 745 (Deen, J., concurring).
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ness on the facts of Heath, he concluded that the trial court had not ap-
plied a rule of automatic forfeiture and instead had considered all the
facts in evidence."

The court of appeals in In re R.R.M.R." held that the range of possible
dispositions in a deprivation proceeding is not infinite." In this case, the
trial court found that the child was deprived." With regard to disposi-
tion, the trial court granted legal custody in the local Department of
Family and Children's Services, while giving physical custody to the
child's grandmother. The court of appeals found nothing in the relevant
statute1" authorizing such a split between legal and factual custody in
connection with the disposition of a deprived child.101

It is suggested that the appellate court's analysis in this case was un-
duly narrow. The best interests of the child often do require the splitting
of legal and factual custody, and child welfare agencies often resort to
such a technique.10' In fact, this splitting of physical and legal custody
occurs in the foster parent placement when the child is in the custody of
a governmental agency. The statute explicitly authorizes custody in agen-
cies and persons and also authorizes the imposition of conditions by the
court.10" Clearly, the court ought to allow the granting of custody to an
agency with one of the conditions being the physical custody of the child
in a relative. The court's opinion here was over-legalistic and served no
apparent purpose.

V. ALIMONY AND PROPERTY DIVISION UPON DIvoRcE

A. Alimony

In Baldree v. Baldree,1"0 the parties were divorced with the trial judge
reserving the financial issues for later trial. During the interim between
the divorce and the trial of the financial issues, the former husband's un-
cle died, leaving him considerable property. At the time of the second
trial, the uncle's will had been admitted to probate, but the estate had
not yet been distributed. Understandably, the former husband sought by

96. Id. at 495, 306 S.E.2d at 745.
97. 169 Ga. App. 373, 312 S.E.2d 832 (1983).
98. Id. at 374, 312 S.E.2d at 834.
99. Id.

100. O.C.G.A. § 15-11-34 (Michie 1982).
101. 169 Ga. App. at 374-75, 312 S.E.2d at 834.
102. See, e.g., DeKalb County Dep't of Family & Children Servs. v. Queen, 252 Ga. 274,

312 S.E.2d 800 (1984). See infra note 265 and accompanying text.
103. O.C.G.A. § 15-11-34(a)(2) (Michie 1982).
104. 251 Ga. 481, 306 S.E.2d 654 (1983).
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a motion in limine to exclude evidence of his pending inheritance from
trial. The former wife appealed the granting of this motion. 1"

In a brief opinion, distinguishing this case from an earlier one1 in
which the possibility or expectancy of an inheritance from a then-living
testator was excluded from evidence, the Georgia Supreme Court reversed
the granting of the husband's motion. 07 The court, while describing this
case as presenting a novel factual situation, held that it was similar to
another prior case, 1" which held that evidence of an inheritance received
after the institution of divorce proceedings was subject to the award of
alimony.'" The court stated that a "jury can hear evidence of all of a
party's assets as relevant" to alimony and that this inheritance, although
not yet received, was an asset.110 The jury, therefore, should have been
allowed to consider it in alimony. The court pointed out that such an
occurrence illustrates one of the problems with the bifurcated trial of a
divorce case in which the property issues are tried separately, sometimes
a long time after the grant of the divorce. There was, in this case, a year
and a half separating the two proceedings.1

Baldree is arguably contrary to the goal of expedition in the divorce
process. To the extent that a divorce plaintiff foresees the possibility of
the defendant coming into possession of an inheritance, Baldree will en-
courage the plaintiff to delay the trial of the financial issues. While the
possibility always exists that a- married person contemplating divorce
might engage in such delay, the plaintiff in the Baldree-type fact pattern
arguably gets the best of both worlds. On the one hand, the divorce ter-
minating the marriage is granted, thus freeing the plaintiff to remarry,
while on the other hand, the financial issues are delayed so as to maintain
the possibility of a greater alimony award. It should be noted, however,
that there are not likely to be many situations in which the plaintiff could
confidently predict that the defendant is about to come into great wealth.
Also, during the interim the plaintiff will be forced to exist on a tempo-
rary alimony award based upon the prewealth assets of the defendant.

Two major cases during the survey period dealt with the waiver of ali-
mony modification. 1s In Daniel v. Daniel,113 the parties in an incorpo-

105. Id. at 481, 306 S.E.2d at 655.
106. Id.; see Meeks v. Kirkland, 228 Ga. 607, 187 S.E.2d 296 (1972).
107. 251 Ga. at 481-82, 306 S.E.2d at 655.
108. Id.; see Hand v. Hand, 244 Ga. 41, 257 S.E.2d 507 (1979). The court also drew

support for its conclusion from Stumpf v. Stumpf, 249 Ga. 759, 294 S.E.2d 488 (1982), dis-
cussed in Adams, Domestic Relations, Annual Survey of Georgia Law 1982-1983, 35 MER-
cim L. REv. 127, 132-33 (1983).

109. 251 Ga. at 482, 306 S.E.2d at 655.
110. Id.
111. Id. at 481-82, 306 S.E.2d at 655.
112. Faircloth v. Faircloth, 251 Ga. 636, 308 S.E.2d 837 (1983); Daniel v. Daniel, 250 Ga.

849, 301 S.E.2d 643 (1983).
113. 250 Ga. 849, 301 S.E.2d 643 (1983).
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rated agreement waived the modifiability of alimony payments which
were to continue until the wife died or remarried. After the divorce, the
former wife entered into a 'meretricious relationship' with another man,
the former husband stopped making alimony payments, and a contempt
action ensued.11 '

In defense to the contempt action, the former husband argued that his
wife had entered into a common-law marriage with her lover and, thus,
the obligation had terminated according to the remarriage provision of
the decree. Alternatively, he sought a downward modification of alimony
based upon the Georgia live-in lover statute." 5 The trial court found that
no common-law marriage existed and that the utilization of the live-in
lover statute was barred by the waiver of modifiability incorporated into
the original decree."O A unanimous Georgia Supreme Court affirmed the
trial court.11 7

The supreme court summarily affirmed the trial court's finding of no
common-law marriage. 18 As for modifiability, the former husband argued
that enforcement of the waiver in this case would contravene Georgia
public policy in favor of marriage."' His argument was that by barring
modification, the court would be encouraging the former wife's meretri-
cious relationship and, thus, discouraging marriage. The court rejected
this argument in language which is not crystal clear. In the court's words,
the "flaw in this argument is that the law does not require as proof of a
right to modify . . . that the former spouse who is allegedly cohabiting
...would marry [her lover] were it not for the fact that such marriage
would terminate alimony."" What the court probably meant was that
the former husband in this case would not have to prove that a marriage
was being prevented by the waiver of modifiability.

If this is what the court meant, it was taking a rather crabbed view of
what it means to discourage marriage. While the former husband might
not be able to prove that his former wife would marry her lover in the
absence of an alimony termination, there can be no doubt that the possi-
bility of an alimony cutoff is a factor which alimony recipients do con-
sider in determining whether to remarry or to enter a meretricious rela-

114. Id. at 849, 301 S.E.2d at 644.
115. Id.; O.C.G.A. § 19-6-19(b) (Michie 1982 & Supp. 1984).
116. 250 Ga. at 849, 301 S.E.2d at 644.
117. Id. at 852, 301 S.E.2d at 646.
118. Id. at 849, 301 S.E.2d at 644.
119. Id. at 849-50, 301 S.E.2d at 644-45. O.C.G.A. § 19-3-6 (Michie 1982) ("Marriage is

encouraged by the law. Every effort to restrain or discourage marriage by contract, condi-
tion, limitation, or otherwise shall be invalid and void . " Id.).

120. 250 Ga. at 850, 301 S.E.2d at 644.
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tionship. What the court should have relied upon was the fact that the
statutes themselves, by providing a cutoff of alimony upon remarriage or
a meretricious relationship, create whatever disincentive to remarriage
there is for alimony recipients."' Given that, the parties should be left to
contract between themselves about the possibility of future alimony
modifications.

The court alluded to such reasoning later in its opinion by citing to the
statutory termination of alimony upon remarriage of an alimony recipi-
ent.12

2 The court pointed out that it had previously held this as not viola-
tive of the policy in favor of marriage.1 23 The court pointed out that the
parties could have, but did not, preserve the right to seek modification on
the basis of the live-in lover statute. The court noted the strong policy in
favor of enforcing contracts.1" It concluded that the parties "intention-
ally increased the scope of the waiver language ... so as to include
waiver of the 'live-in lover' right of modification."' 125 While the parties
certainly did not do so explicitly, clearly future litigants who include a
blanket waiver provision will be held to have done so.

Another case in the seemingly endless flow of litigation concerning the
interpretation of separation agreements about waiver of alimony
modifiability appeared in Faircloth v. Faircloth.126 The 1971 agreement in
Faircloth pre-dated the court's decision in Varn v. Varn, 27 which at-
tempted to stem the tide of such cases, but which is prospectively appli-
cable only. Thus, the Faircloth agreement was judged on the basis of pre-
Varn law which stated that when the language of settlement was cast in
the present tense, there was no waiver of alimony modification.128 The
agreement provided that the property division was accepted as "a full
and complete settlement of all claims which [the wife] might have for
alimony. ' 12 9 While the former husband argued that this indicated an in-
tent to waive modifiability in the future, the supreme court disagreed." 0

Although the court in Grizzard v. Grizzard31 supported the husband's

121. O.C.G.A. § 19-6-5(b) (Michie 1982).
122. 250 Ga. at 851, 301 S.E.2d at 645.
123. Id. (noting Watson v. Burnley, 150 Ga. 460, 104 S.E. 220 (1920), which pre-dated

the statutory termination of alimony on remarriage of the recipient).
124. 250 Ga. at 851-52, 301 S.E.2d at 645-46.
125. Id. at 852, 301 S.E.2d at 647.
126. 251 Ga. 636, 308 S.E.2d 837 (1983).
127. 242 Ga. 309, 248 S.E.2d 667 (1978).
128. 251 Ga. at 636, 308 S.E.2d at 838 (noting Garcia v. Garcia, 232 Ga. 869, 309 S.E.2d

201 (1974)).
129. 251 Ga. at 636, 308 S.E.2d at 838.
130. Id. at 637, 308 S.E.2d at 838.
131. 224 Ga. 42, 159 S.E.2d 400 (1968).
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contention, the court in Faircloth relied upon Kitfield v. Kitfield132 an-
other pre-Varn decision that, while not overruling Grizzard, "implicitly
disapproved" of it.1' The court in Faircloth did not identify the distinc-
tion between overruling and disapproval. In essence, Faircloth indicates
that pre-Varn agreements will be judged under the Kitfield approach and
that Grizzard is overruled. 1"

B. Property Division

The 1980 Georgia Supreme Court decision in Stokes v. Stokes 35 placed
Georgia in the majority of American jurisdictions in applying the equita-
ble distribution principles,'" which obviously worked a great change in
the law of Georgia. In Rooks v. Rooks,137 Justice Weltner wrote that
Stokes "is likely to become the wellspring of a newly-emergent stream of
litigation."' " In fact, Rooks itself was an example of that type of
litigation.

In Rooks, the trial court awarded each of the divorcing parties a one-
half interest in the marital home.'13 The evidence showed that the parties
had rented the home from the husband's mother until 1977 when the fee
simple was conveyed to the husband so he could offer it as security for a
loan. He borrowed approximately $25,000 on the house, giving $4,000 of
the loan proceeds to his mother. He appealed the award of a one-half
interest in the house to his former wife, apparently on the theory that
this home was acquired by him as a gift during the marriage and, thus,
was separate property not subject to equitable distribution."10 In a per
curiam opinion, the Georgia Supreme Court carefully reviewed the trial
court's instructions and held that they accurately informed the jury and
affirmed the division of the house.1'

It should be noted that the jury was not instructed in accordance with
recent authority that the property acquired by individuals during mar-

132. 237 Ga. 184, 227 S.E.2d 9 (1976).
133. 251 Ga. at 637, 308 S.E.2d at 838.
134. Id.
135. 246 Ga. 765, 273 S.E.2d 169 (1980). Post-Stokes developments were canvassed in

last year's survey article. See Adams, Domestic Relations, Annual Survey of Georgia Law
1982-1983, 35 MEmcmi L. Rav. 127, 130-34 n.24 (1983).

136. A recent article concludes that all common-law (as opposed to community property)
jurisdictions have adopted the equitable distribution principle. Oldham, Is the Concept of
Marital Property Outdated?, 22 J. F M. L. 263 (1984). Similar principles apply in most
community property states also. Id.

137. 252 Ga. 11, 311 S.E.2d 169 (1984).
138. Id. at 13, 311 S.E.2d at 171 (Weltner, J., concurring).
139. 252 Ga. at 11, 311 S.E.2d at 169.
140. Id.
141. Id. at 12-13, 311 S.E.2d at 169-70.
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riage by gift, bequest, or devise is nondistributable at divorce. 4" The only
mention of separate property in the instruction related to property owned
before marriage or property obtained by inheritance during marriage.' 4"
The rest of the property division instruction told the jury to take into
account factors such as the duration of the marriage, the age, health,
skills, and contribution of each of the parties, the amount and source of
income, the estate of the parties, and the intent of the parties with regard
to the ownership of any particular item of property.'"

It is hard to explain how these instructions, which did not mention the
status of gifts to one of the partners during marriage as separate prop-
erty, can be complete and adequate. It may be that the court was willing
in this kind of case to leave the issue of the appropriate division of prop-
erty to the 'sense of justice' of the jury. The jury instructions did state
that the jury could consider "any other fact or circumstance disclosed by
the evidence which will enable you to reach the truth of the case and
arrive at a correct verdict in this case."146 Apparently, the circumstances
surrounding the transfer of title and subsequent loan were disclosed to
the jury, and the court was willing to assume that the jury took these
facts into account.

Despite Rooks, it would seem that the wisest course in jury instructions
on equitable distribution would be to inform fully the jury concerning the
difference between separate and marital property. Only the latter is sub-
ject to equitable distribution. Of course, this task is made more difficult
by the fact that the law of equitable distribution is judge-made in Georgia
and does not yet appear in a statute. The General Assembly ought to
remedy this gap in the near future.

An effort to assist the legislature in this very task was made in a thor-
ough concurrence by Justice Weltner in Rooks. 14 In this lengthy opinion,
he detailed the various terms presently utilized to describe the "sub-
stance of the permissible rearrangement of economic resources cognizable
under our law" at divorce.1 47 After detailing what he viewed as the sub-
stance behind terms such as "periodic or permanent alimony," "lump
sum alimony," "equitable distribution," "implied trust," and "child sup-
port,11 4 Justice Weltner offered a synthesis of present law which discards
the previous labels but which retains the substance. He offered the analy-

142. Bailey v. Bailey, 250 Ga. 15, 295 S.E.2d 304 (1982), noted in Adams, Domestic Rela-
tions, Annual Survey of Georgia Law 1982-1983, 35 MJhRCR L. Ray. 127, 131 (1983).

143. 252 Ga. at 12, 311 S.E.2d at 170.
144. Id. at 12-13, 311 S.E.2d at 170.
145. Id. at 13, 311 S.E.2d at 170.
146. Id. at 13, 311 S.E.2d at 170 (Weltner, J., concurring).
147. Id. at 14, 311 S.E.2d at 171.
148. Id. at 15, 311 S.E.2d at 172.
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sis with the hope that it would simplify the law by using terms which
were "unladen with a century's accumulation of semantic freight."""'
While the details of this proposal are beyond the scope of this Article, it
should provide fodder for discussion and, hopefully, spur legislative ac-
tion in the near future.

VI. CHLD SUPPORT

As usual, a major portion of the domestic relations docket dealt with
issues surrounding child support. The cases are almost always decided in
the context of a contempt or garnishment action, or a motion for modifi-
cation. For purposes of this analysis, however, the cases are treated in
three categories: (a) the nature and scope of the child support obliga-
tion; (b) the enforcement of the child support obligation; and (c) the
modification of child support.

A. The Nature and Scope of the Obligation

It is hornbook law that parents are obligated to support their children
until the age of majority. In Georgia, however, while the courts on their
own only have the power to order support until majority is reached, the
parties can agree between themselves to extend the duty beyond major-
ity. If such an agreement is incorporated into a divorce decree, it becomes
just as enforceable as any other portion of the decree."0 Several survey
cases dealt with the issue of whether a contractual provision did create a
post-majority child support obligation.

In Anderson v. Anderson,181 the agreement provided that "in the na-
ture of support the [father shall] . . . take the appropriate steps ... to
have the beneficiaries on all of said [life insurance] policies changed" to
indicate the parents' child as beneficiary. 16

2 The father did so, but upon
the child's reaching the age of majority, he changed the beneficiary to his
second wife. He died intestate and the child then sought the face value of
the life insurance policies from his estate, asserting that decedent had an
obligation to maintain her as beneficiary under the divorce decree which
incorporated the agreement.1 3

The Georgia Supreme Court held that when a party is claiming that a
separation agreement extended the child support duty past the age of
majority, the language "will be strictly construed. Under this rule... an

149. Id. at 18, 311 S.E.2d at 174.
150. See, e.g., McClain v. McClain, 235 Ga. 659, 221 S.E.2d 561 (1975).
151. 251 Ga. 508, 307 S.E.2d 483 (1983).
152. Id. at 508, 307 S.E.2d at 483.
153. Id. at 508, 307 S.E.2d at 484.
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intention to support the child into its majority will be found only if the
agreement contains specific and unambiguous language to that effect.""1

Since the agreement did describe this obligation as in the nature of sup-
port which normally ends at majority, the court found that the estate's
motion for a directed verdict should have been granted.'"5

A similar result was obtained in Crawford v. Kalman,'" in which the
divorcing parents signed an agreement granting child support to their two
children, with adjustments provided upon the older child's leaving home
permanently. This agreement, which was later incorporated into the di-
vorce decree, was signed at a time when the older child was not a mi-
nor.167 In a garnishment action seeking unpaid support, the court of ap-
peals held for the father.15 The court acknowledged that post-majority
child support could be contracted for but that without explicit language
in the agreement, there was no obligation.' 5

Crawford is a troubling case. It is certainly true that the cases require
an explicit reference to post-majority support in the agreement and that
there was no such reference in Crawford. But the reasoning behind the
rule was to assure the courts of the intentions of the contracting parties.
In this situation, in which the contracting parties were the parents of the
beneficiary child and obviously knew how old the child was at the time of
contracting, what purpose could they have had at the time of contract
other than post-majority support? This is a case of the court applying a
rule without regard to its rationale.

In contrast to Anderson and Crawford, the court in Hayward v. Law-
rence'60 found that the support obligation had been extended. In Hay-
ward, the incorporated agreement required the father to support the chil-
dren until each "reaches eighteen years of age or is no longer a full time
student in an accredited school, college or university."'' In a contempt
proceeding, the lower court held this language too vague to extend the
obligation past majority."' A unanimous Georgia Supreme Court re-
versed, finding enough specificity.'"

The court in Hayward held that the only vagueness in the language
centered around the use of the word "or."'" The evidence indicated that

154. Id. at 510, 307 S.E.2d at 485.
155. Id.
156. 166 Ga. App. 712, 305 S.E.2d 442 (1983).
157. Id. at 712-13, 305 S.E.2d at 442-43.
158. Id. at 713, 305 S.E.2d at 443.
159. Id.
160. 252 Ga. 337, 312 S.E.2d 609 (1984).
161. Id. at 337, 312 S.E.2d at 609-10.
162. Id. at 337, 312 S.E.2d at 609.
163. Id. at 338, 312 S.E.2d at 610.
164. Id.
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the provision meant there would be support so long as a child who had
reached majority was in school. Otherwise, said the court, the provision
would be meaningless in that it was highly unlikely that very much, if
any, college would be completed before the age of eighteen.' Had the
court in Crawford utilized the same kind of reasoning, it too would have
found an extension of the support obligation.

Although the General Assembly lowered the age of majority in 1972,1"
the effects of that action are still being litigated. In Speer v. Calhoun,167
the parties were divorced in 1972, and the father was ordered to pay child
support until his children attained the age of twenty-one, died, married,
or became "emancipated by law."'" The father in this declaratory judg-
ment action argued that the statutory lowering of the age of majority
which followed the divorce decree was such an emancipation by law.'
The Georgia Supreme Court disagreed. 170

The court in Speer, in a short opinion, which prompted a dissent, re-
lied on Christmas v. Langston."7 In that case, the court held that when
an agreement required support until the children died, married, turned
twenty-one, or "otherwise become emancipated," the lowering of the age
of majority did not relieve the father of the duty to support.' The court
in Christmas relied on the 1972 statute73 that provided it would have no
effect on existing legal instruments referring to the "age of majority" or
"words of similar import.' 74 The court in Christmas held that "otherwise
become emancipated" were words of similar import."17

The court in Speer held that the phrase "emancipated by law" likewise
was similar to "age of majority."' " 6 The court held that the "law" relied
upon by the father (the 1972 statute) did not operate as an emancipation
by law, because it clearly stated that it would not serve to emancipate
parents from judgment obligations.' 7

7 The latter point is not particularly
illuminating. The issue, of course, is to determine what precise obligation
was created by the original judgment.

It is notable that the author of the Christmas opinion dissented from

165. Id.
166. 1972 Ga. Laws 193, 199.
167. 252 Ga. 217, 312 S.E.2d 334 (1984).
168. Id. at 217, 312 S.E.2d at 335.
169. Id.
170. Id.
171. 241 Ga. 331, 245 S.E.2d 290 (1978).
172. Id. at 332, 245 S.E.2d at 290.
173. 1972 Ga. Laws 193, 199.
174. Id.
175. 241 Ga. at 332, 245 S.E.2d at 290.
176. 252 Ga. at 217, 312 S.E.2d at 335.
177. Id.
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its application to the facts of Speer."" Chief Justice Hill argued that the
phrase "becomes emancipated by law" is not a phrase of similar import to
"age of majority.""' The parties did not write the same agreement as
they did in Christmas, argued the chief justice, and, therefore, the Christ-
mas result was inappropriate here.180

In the final case dealing with post-majority support, the court of ap-
peals, in Johnson v. Georgia,18' held that a contempt proceeding for ar-
rearages can be filed for pre-majority support even after the child in
question has turned eighteen years old.'" Defendant, of course, is liable
only for those payments which became due before the child became an
adult.

A similar issue to that in Johnson arose in the context of a supported
child who was adopted by his stepfather."'3 In Sample v. Poteralski,'"
the court held that the duty to support ceases at the point of adoption.'"
In this case, however, the father had failed to make the ordered payments
for two years prior to the adoption. The court affirmed a post-adoption
garnishment against the biological father.' 86 The court said that while the
adoption cut off any future liability for support by severing the parent-
child relationship, defendant was "not so relieved for the arrearages...
which accured prior to the adoption."" 7

In an extremely short opinion, the Georgia Supreme Court reiterated
the rule that the scope of an obligation of support is not affected by de-
nial of visitation rights.1 s In Haase v. Haase,189 the former husband
sought to have the custodial mother held in contempt for frustrating his
attempts to exercise court-ordered visitation rights.'" The trial court en-
tered an order relieving the father from his support obligations if defen-
dant continued obstruction of visitation."9' The court held that child visi-
tation rights shall not be made contingent on payment of child support
and that payment of support not be made contingent on allowance of

178. 252 Ga. at 217, 312 S.E.2d at 335 (Hill, C.J., dissenting).
179. Id. at 218, 312 S.E.2d at 335.
180. Id.
181. 167 Ga. App. 508, 306 S.E.2d 756 (1983).
182. Id. at 508, 306 S.E.2d at 756.
183. Sample v. Poteralski, 169 Ga. App. 448, 313 S.E.2d 145 (1984).
184. 169 Ga. App. 448, 313 S.E.2d 145 (1984).
185. Id. at 449, 313 S.E.2d at 146.
186. Id.
187. Id.
188. Hasse v. Haase, 251 Ga. 691, 309 S.E.2d 367 (1983).
189. 251 Ga. 691, 309 S.E.2d 367 (1983).
190. Id. at 691, 309 S.E.2d at 368.
191. Id.
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visitation.1
92

B. Enforcement of Child Support

With the obligation to support having been established, a plaintiff will
at times have to seek the court's aid in converting this judgment into
dollars. The normal methods of enforcement of child support obligations
are contempt proceedings or garnishment. There are other situations,
however, in which other types of proceedings are utilized to enforce the
child support obligation.

For example, in Weiner v. Goldberg,19 the child support obligation was
expressed in a decree requiring the father to maintain life insurance poli-
cies with his sons as beneficiaries. After the divorce, one of policies termi-
nated because the father left his job. He then acquired another life insur-
ance policy as part of the fringe benefits of his new job. He did not name
his children as beneficiaries of that policy, and later died. The proceeds of
the second policy went to his second wife. The mother of the children
then sued the second wife on their behalf, asserting that there was a con-
structive trust imposed on the proceeds from the second insurance policy
for the children's benefit.'" The trial court found on behalf of the
children.195

The supreme court reversed, holding that any action on the children's
behalf should be against the estate of the decedent, not against the bene-
ficiary of the new insurance policy.'" The court distinguished the cases
relied upon by the children. 19 In Curtis v. Curtis,'98 the second policy
was simply a replacement.'" As for Reeves v. Reeves,2oo the court pointed
out that in that case the same insurance remained in effect but the for-
mer husband changed the beneficiaries in violation of the decree. This
was also inapposite."'

The three dissenting justices argued that Reeves was applicable here.20
The failure of the decedent to specify beneficiaries of the second policy in
accord with the divorce decree was the same as naming beneficiaries in

192. Id. at 692, 309 S.E.2d 368; see also Coleman v. Burnett, 169 Ga. App. 297, 312
S.E.2d 627 (1983).

193. 251 Ga. 470, 306 S.E.2d 660 (1983).
194. Id. at 470-71, 306 S.E.2d at 661.
195. Id. at 471, 306 S.E.2d at 661.
196. Id.
197. Id. at 471, 306 S.E.2d at 661-62.
198. 243 Ga. 611, 255 S.E.2d 693 (1979).
199. 251 Ga. at 471, 306 S.E.2d at 662.
200. 236 Ga. 209, 223 S.E.2d 112 (1976).
201. 251 Ga. at 471, 306 S.E.2d at 662.
202. Id. at 472, 306 S.E.2d at 662 (Weltner, J., dissenting. Chief Justice Hill and Justice

Smith joined in the dissent.).
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violation of the decree. The children's interests, argued the dissenters,
had attached and should be recognized.""3

Another relatively rare means of enforcement of the duty of child sup-
port is for the state to sue the obligor for reimbursement of Aid for De-
pendent Children (AFDC) payments made to the child. The statutes pro-
vide that the state can recover such payments to the extent of the failure
of the defendant to meet his child support obligations.'" In Burns v.
Swinney,'0 the Department of Human Resources sought recovery of $970
from the noncustodial mother of two children who had received AFDC
payments while living with their father and stepmother. The mother had
not been ordered to pay child support in the divorce proceeding. 3"

Under the relevant statutes, the state (in situations when there has not
been a prior child support court order) is authorized to conduct an inves-
tigation to determine the ability of an absent parent to pay.'4 7 While the
statue makes that investigation permissive, it also states that "[tihe de-
partment shall notify the parent of his legal duty to support his child or
children and shall request information concerning his financial status in
order to determine whether he is financially able to provide support."'"
In Burns, the department sued the defendant-mother without having no-
tified her of the duty to support. The supreme court reversed the court of
appeals and held that while the state need not investigate the nonpaying
parent's ability to pay before beginning the AFDC payments, it must no-
tify the parent of the duty to support and of the application for AFDC
payments .2" This protects the parent's ability to contest eligibility of the
children for AFDC payments. The parent is also warned to keep records
of support. The parent, of course, should not be held liable for AFDC
payments made when he or she is supporting the child. The court implied
that this reading of the statute10 was required by constitutional man-
dates of due process.

In Buchholts v. Buckholts,"' the appropriate venue for a contempt
proceeding was litigated. The parties were divorced in Clayton County in
1980 and a child support award was entered. Subsequently, the custodial
mother moved to Clinch County and the father left the state. In 1982, the
father filed a suit for downward modification in Clinch County, the

203. Id.
204. Child Support Recovery Act, O.C.G.A. §§ 19-11-1 to -24 (Michie 1982).
205. 252 Ga. 461, 314 S.E.2d 440 (1984), rev'g 168 Ga. App. 902, 310 S.E.2d 733 (1983).
206. 252 Ga. at 463, 314 S.E.2d at 442.
207. O.C.G.A. § 19-11-10(a) (Michie 1982).
208. Id. § 19-11-10(b).
209. 252 Ga. at 443, 314 S.E.2d at 464.
210. O.C.G.A. § 19-11-10 (Michie 1982).
211. 251 Ga. 58, 302 S.E.2d 676 (1983).

1984] 189



MERCER LAW REVIEW

mother's residence .21 This was the appropriate venue for such an ac-
tion.'"" The mother counterclaimed for contempt for failure to perform
the child support obligations already in existence. The father contested
jurisdiction and venue over the counterclaim because the Clinch County
Superior Court had no jurisdiction to entertain a suit alleging contempt
of the Clayton County decree.'14 The trial court rejected the father's as-
sertion." 5 The Georgia Supreme Court affirmed.2"6

While recognizing the general rule that contempt applications must be
filed in the court in which the decree was rendered, ' 7 the court in
Buckholts pointed out that in this kind of a situation, there would be
hardship. The out-of-state obligor could enter the state and seek a down-
ward modification while not being liable for contempt for failure to per-
form his existing obligations. There would be no county in which jurisdic-
tion would lie." ' In a prior case, the court had expressed its
dissatisfaction with the general rule's applicability in this kind of situa-
tion."19 In Buckholts the court concluded that "where a superior court
other than the superior court rendering the original divorce decree ac-
quires jurisdiction and venue to modify that decree, it likewise possesses
the jurisdiction and venue to entertain a counterclaim alleging ... con-
tempt of the original decree." 02

0 This seems a just result.

C. Modification of the Obligation

During the survey period, the Georgia Supreme Court reiterated the
rule that the appropriate vehicle for modification of child support is in a
modification suit, not in a contempt action."' In Sells v. Eilender,"' the
trial court found the husband in contempt for failure to pay the existing
obligation, but reduced the future obligations pending an action for modi-
fication."" The supreme court affirmed the finding of contempt but re-
versed the modification."'

212. Id. at 58-59, 302 S.E.2d at 677.
213. See Duncan v. Medlin, 226 Ga. 118, 172 S.E.2d 672 (1970); Bugden v. Bugden, 224

Ga. 517, 162 S.E.2d 719 (1968).
214. 251 Ga. at 59, 302 S.E.2d at 677.
215. Id.
216. Id. at 61, 302 S.E.2d at 679.
217. See Austin v. Austin, 245 Ga. 487, 265 S.E.2d 788 (1980); Griggs v. Griggs, 234 Ga.

451, 216 S.E.2d 311 (1975).
218. 251 Ga. at 60, 302 S.E.2d at 678.
219. Austin v. Austin, 245 Ga. 487, 487, 265 S.E.2d 788, 789 (1980).
220. 251 Ga. at 61, 302 S.E.2d at 678-79.
221. Sells v. Eilender, 251 Ga. 463, 306 S.E.2d 662 (1983).
222. 251 Ga. 463, 306 S.E.2d 662 (1983).
223. Id. at 463, 306 S.E.2d at 663.
224. Id. at 464, 306 S.E.2d at 663.
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The timing of a modification suit was at issue in Moody v. Moody.2 2'
Georgia statutes limit the number of modification suits which may be
brought by a party by providing a two-year period after one such suit
during which another one may not be filed."' The court in Moody ad-
dressed both the time bar and the appropriate procedural device for mod-
ification of child support. In Moody, the father's petition for downward
modification was dismissed by the trial court as premature." 7 The statute
states that there can be no modification proceeding filed within two years
from the date of the filing of a "previous petition by the husband under
this Code section."'228 Plaintiff appealed the dismissal of his modification
petition because the prior litigation here was not a petition for modifica-
tion, but a consent order reducing future period child support payments
in a contempt action filed by defendant. He argued that this did not con-
stitute a prior petition by him.""

Recognizing that contempt proceedings are normally inappropriate for
modification of child support, the supreme court found that the crucial
fact about the earlier litigation was that it had resulted in a modifica-
tion.230 According to the court, the policy of judicial economy counsels in
favor of respecting such a consent order and of not requiring the parties
in such a situation to then file a separate modification suit and to enter
the same consent order there. Having determined that the original pro-
ceeding was appropriate, the majority determined that it ought to be
given "equal dignity" with a judgment in a modification proceeding.21

Thus, the time bar in this situation was applicable and the supreme court
affirmed the trial court's holding.2 The dissenting justice felt that the
original suit was appropriate, but that should not mean that the statutory
time bar ought to be applied."'3 In his words, there "simply was no previ-
ous petition under this Code section."'

It would appear that the majority in Moody has the better of the argu-
ment. The purpose of the statutory rule is to prevent constant relitigation
of the issue of child support. There had been prior litigation within two
years in Moody. The father's position in the earlier litigation was to mod-
ify child support. He ought to be restricted for two years from further
access to the courts on the issue of the level of child support.

225. 252 Ga. 210, 312 S.E.2d 330 (1984).
226. O.C.G.A. § 19-6-18(a) (Michie 1982).
227. 252 Ga. at 210, 312 S.E.2d at 331.
228. O.C.G.A. § 19-6-18(a) (Michie 1982).
229. 252 Ga. at 210, 312 S.E.2d at 331.
230. Id. at 211, 312 S.E.2d at 331.
231. Id.
232. Id.
233. Id. (Gregory, J., dissenting).
234. Id.
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The court's power to order future child support modifications was at
issue in Cabaniss v. Cabaniss."'5 In Cabaniss, the trial court ordered that
the child support payments be increased fifty dollars per child per month
and also ordered that five years after its decree another twenty-five dol-
lars per child per week be added to the obligation. This was based on the
trial judge's estimation of the increased earnings of the father in the fu-
ture and the desire for judicial economy.'" The supreme court reversed
this holding,87 pointing out that automatic future modifications are ap-
propriate only when the variable portion of the future award is contin-
gent upon a specified change in income.2" By contrast, this future modifi-
cation was based solely on the passage of time and the possibility of
increased income during that time.

While the court did not explain its reasoning, the rationale appears to
be that modifications ought to be based on facts in the record, not on
assumptions. While this seems a reasonable position to take, one can im-
agine situations in which the evidence is such to make fairly certain that
future income will be higher. In such a case, it would not seem unreasona-
ble to put the burden on the obligor to come into court to seek a down-
ward adjustment if the circumstances did not occur as expected, rather
than on the obligee to seek an upward modification.

A frequent issue concerning modification of child support obligations
involves assertions that a court-ordered obligation has later been modi-
fied by agreement of the parents. During the survey period, the appellate
courts reiterated their reluctance to countenance such extra-judicial mod-
ifications. In Davis v. Davis,' the divorcing parents agreed that, in lieu
of child support and alimony, the husband would transfer his one-half
interest in a business to the wife. The trial court rejected this agreement
and refused to adopt it."0 Under a second settlement agreement, the
same transfer was outlined, but the husband additionally agreed to pay
$150 monthly child support for each of their three children who would be
in her custody. This was incorporated into the decree, but there was also
a secret extra-judicial written agreement whereby the wife agreed to pay
the husband three percent of the business profits (not to exceed $450
monthly) for a period of five years. The couple thereafter agreed not to
exchange $450 checks so no child support was paid. 4'

235. 251 Ga. 177, 304 S.E.2d 65 (1983).
236. Id. at 178, 304 S.E.2d at 65.
237. Id. at 179, 304 S.E.2d at 66.
238. See Hayes v. Hayes, 248 Ga. 526, 283 S.E.2d 875 (1981); Golden v. Golden, 230 Ga.

867, 199 S.E.2d 796 (1973).
239. 251 Ga. 391, 306 S.E.2d 247 (1983).
240. Id. at 391, 306 S.E.2d at 248.
241. Id. at 392, 306 S.E.2d at 24849.
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In a later contempt action, the mother sought the unpaid child support.
As a defense, the father urged the performance of the out-of-court agree-
ment.3 '4 The trial court rejected the defense, ordering payment of the
court-ordered child support.2'' The supreme court affirmed, stating that
to do otherwise "would destroy the power of our courts to reject inade-
quate, overreaching, unconscionable or otherwise invalid ... agree-
ments. ' 44 The father also argued that the arrearages were not recover-
able because the children had lived with him for a considerable time. He
urged that this placed him within the rationale of Daniel v. Daniel,25 a
1977 case permitting an exception to the rule against out-of-court modifi-
cation in unusual circumstances. The court limited Daniel to its facts,
stating that it was a narrow exception. 6

The court in Davis indicated its attitude through its attempt to distin-
guish Daniel by pointing out that it had not involved a contemporaneous
undisclosed agreement between the parties .2 7 While that is certainly
true, the argument concerning the transferred custody is clearly not met
by reliance on the contemporaneous, undisclosed agreement between the
parties. That agreement did not have anything to do with the transferred
custody. The court's treatment of the transferred custody argument indi-
cates that it wants to restrict Daniel to very unusual circumstances and
that it was dealing with the father in this case as a wrongdoer who came
into court with unclean hands. What goes unmentioned in such trans-
ferred custody cases is that the parent awarded custody in the decree is
given a windfall by being awarded child support arrearages for a period
when there were no child support costs because the child was not in cus-
tody of the court-appointed legal custodian.

In two other cases, Henderson v. Henderson"24 and Coley v. Coley,"'
the court of appeals refused to authorize out-of-court modifications of
child support obligations.25 In Henderson, the father had paid $51,300
directly to the mother and a total of $35,000 directly to the children,
third parties, and private schools, far exceeding the total of $64,800 in
court-ordered child support due during the period.251 The appellate court
found that the facts were insufficient to bring the case within the Daniel

242. Id. at 392-93, 306 S.E.2d at 249.
243. Id. at 392, 306 S.E.2d at 249.
244. Id.
245. 239 Ga. 466, 238 S.E.2d 108 (1977).
246. Id. at 469, 238 S.E.2d at 1I.
247. 251 Ga. at 393, 306 S.E.2d at 249.
248. 166 Ga. App. 412, 304 S.E.2d 517 (1983).
249. 169 Ga. App. 426, 313 S.E.2d 129 (1984).
250. 166 Ga. App. at 413, 304 S.E.2d at 517; 169 Ga. App. at 427, 313 S.E.2d at 130.
251. 166 Ga. App. at 412, 304 S.E.2d at 518.
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exception.53 Likewise, in Coley, when the child lived with the father for
four years, no relief was given to the father. The court in Coley cited the
Davis case in support a.2 5

While the rule against extra-judicial modification of child support pay-
ments has solid grounding in the fear of overreaching by child support
obligors and the justifiable desire to protect the children involved, it is
submitted that the courts have gone too far in woodenly applying the
rule. In cases in which the child is not even in the custody of the legal
custodian, awarding back child support makes no sense. In situations
when direct payments are made in good faith on behalf of and to the
children, the equities would seem to argue against requiring double pay-
ment. Certainly, the layman would assume that this would be appropri-
ate. While the layman's sense of law ought not to be the sole factor in
interpreting the scope of the law's obligations, it is certainly entitled to
more respect than the Georgia courts are giving it in this area.

VII. CHILD CUSTODY

A. Procedural Matters

One survey case was forced to determine the definition of 'custodial
parent' for the purpose of determining whether a custody dispute had
been filed in the appropriate court. In Spires v. Lance,2" the child's
stepfather filed a petition seeking custody upon the death of the child's
mother. The petition was fied in Monroe County. Defendant was the nat-
ural father of the child, who contested the stepfather's petition, asserting
that any proceeding for a change in custody had to be filed in Dodge
County, the county of the biological father's residence. ' s

Defendant relied on the statutory provision which describes the survi-
vor of the biological parents of a child as the custodian of the child.2"
The court of appeals, en banc, applying a Georgia Supreme Court case, 57

held that the father's interpretation was correct. The surviving natural

252. Id. at 413, 304 S.E.2d at 518.
253. 169 Ga. App. at 427, 313 S.E.2d at 130.
254. 167 Ga. App. 331, 306 S.E.2d 317 (1983).
255. Id. at 331, 306 S.E.2d at 318.
256. "Upon the death of either parent, the survivor is entitled to custody of the child;

provided, however, that the court, upon petition, may exercise discretion as to the custody
of the child, looking solely to the child's interest and welfare." O.C.G.A. § 19-9-2 (Michie
1982). The supreme court has held that "when a parent having custody dies, legal custody
reverts to the other parent unless he has lost his parental rights . .. or is shown to be
presently unfit." Derby v. Kim, 238 Ga. 429, 233 S.E.2d 156 (1977).

257. Derby v. Kim, 238 Ga. 429, 233 S.E.2d 156 (1977).
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parent is the legal custodian of that child unless there has been a prior
termination of that person's parental rights.38 This is so despite the fact
that the child may have been in the actual custody of the step-parent at
the time of the biological parent's death. Thus, the biological father was
the child's legal custodian at the death of the biological mother. Since the
stepfather now wanted to contest custody, suit was proper only at the
natural father's residence. The trial court's action in dismissing the case
for lack of jurisdiction s " was appropriate.

A dissent argued that the majority's interpretation of the surviving par-
ent custody statute ignored the best interests of the child.2 " To shift au-
tomatically jurisdiction from the county of the child's actual residence to
the county of the surviving parent's residence merely because of a natural
parent's death made no sense to the dissenting judge. He argued that this
"guts the discretionary power ...conferred by statute and potentially
ignores the welfare of the child by conceivably thrusting the child into an
unwholesome or morally unfit or even perhaps a dangerous environ-
ment."2

It appears that the dissent is confusing the jurisdictional issue with the
merits issue of who shall have custody at the conclusion of the litigation.
The majority in Spires merely allocated decisionmaking power between
two possible courts. It certainly did not direct a particular decision which
endangered the child. While the dissent may have been overreacting,
there is, however, something to be said for the proposition that the litiga-
tion ought to take place in the county in which the child presently re-
sides. To achieve such a result, the General Assembly ought to amend
Official Code of Georgia Annotated section 19-9-23(a),s6 which requires
that child custody modification proceedings be brought in the county of
the legal custodian's residence. While there might be state constitutional
hurdles which would have to be cleared,2" the Georgia Supreme Court
has already determined that domestic relations cases are sui generis and
entitled to separate consideration in interpreting jurisdiction issues.'"

The venue provisions for child custody modification were applied in
DeKalb County Department of Family & Children Services v. Queen.2"

258. 167 Ga. App. at 331, 306 S.E.2d at 318.
259. Id. at 332, 306 S.E.2d at 319.
260. Id. at 334, 306 S.E.2d at 320 (Birdsong, J., dissenting).
261. Id.
262. O.C.G.A. § 19-9-23(a) (Michie 1982).
263. See GA. CoNST. art. VI, § 2, which provides in relevant part that divorce actions are

to be tried in the county in which the defendant resides, or in the case of non-state resident
defendants, in the county in which the plaintiff resides.

264. Buckholts v. Buckholts, 251 Ga. 58, 60, 302 S.E.2d 676, 678 (1983). See also Ledford
v. Bowers, 248 Ga. 804, 286 S.E.2d 293 (1982).

265. 252 Ga. 274, 312 S.E.2d 800 (1984).
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The Carroll County court had granted legal custody to the Carroll County
Department of Family and Children's Services (DFCS) with physical cus-
tody in the home of a relative in DeKab County. The DeKab DFCS
office was to supervise the custody. The biological father sought a writ of
habeas corpus in Dekab, which was conditionally granted.'" The su-
preme court held that the DeKab court was without jurisdiction because
the legal custodian was the Carroll County agency and, thus, any modifi-
cation action should be brought in Carroll County.'6 '

B. Merits Decisions

In Parkerson v. Parkerson,s" the court of appeals affirmed a change of
custody.' In this case, both children had, upon divorce, been ordered
into joint custody, with physical custody in the former wife. Subse-
quently, the fourteen-year-old daughter elected to live with her father.70

In the father's suit for sole custody, the court held that the daughter's
election was to be respected if the father was not unfit. 71 As for the nine-
year-old son, the trial court granted the change of his custody also. The
trial court found the son dependent on his older sister.272 The appellate
court found the fourteen-year-old child's change of custody to be a suffi-
cient change of circumstance to warrant a change of the boy's custody
also.2

7 8

The latest chapter in the notorious Blackburn custody case was played
out in the appellate court during the survey period.274 In Blackburn v.
Blackburn,' the dispute was between the two biological parents. The
Georgia Court of Appeals upheld the trial court's award of custody to the
father.270 This constituted a change of custody, but the court was satisfied
that there was reasonable evidence to support a finding of material
change of circumstances affecting the child's welfare."'

The court found evidence of a "marked maturation" of the father since

266. Id. at 274, 312 S.E.2d at 801.
267. Id. at 275, 312 S.E.2d at 801-02.
268. 167 Ga. App. 265, 306 S.E.2d 97 (1983).
269. Id. at 266, 306 S.E.2d at 98.
270. Id. at 265, 306 S.E.2d at 97-98.
271. Id. at 266, 306 S.E.2d at 98; see O.C.G.A. § 19-9-1(a) to -3(a). See also Harbin v.

Harbin, 238 Ga. 109, 230 S.E.2d 889 (1976).
272. 167 Ga. App. at 266, 306 S.E.2d at 98.
273. Id.
274. For a review of the earlier developments, see Adams, Domestic Relations, Annual

Survey of Georgia Law 1982-1983, 35 Mwm L. Rav. 127, 136-39 (1983).
275. 168 Ga. App. 66, 308, S.E.2d 193 (1983).
276. Id. at 72, 308 S.E.2d at 198.
277. Id.
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the divorce." ' On the other hand, the court found that the mother had
moved seven times since the divorce, three times within the prior year.
She had given birth to a child out of wedlock, had an abortion, contracted
gonorrhea, carried on meretricious relationships in the child's presence,
and her employment record indicated little chance for advancement.
There was also evidence of violence to the child by one of the mother's
male companions.279

The latest Blackburn opinion demonstrates the different standards of
review in different types of custody fights. The court held that under the
Georgia Supreme Court's earlier opinion in the case, 80 a custody grant to
a third party in litigation against a parent could not be affirmed unless
the evidence showed that a rational trier of fact could have found by clear
and convincing evidence that the right to custody had been lost by the
parent.81 By contrast, however, in intra-parental custody fights, the ap-
pellate court said it would continue to affirm so long as there was "rea-
sonable evidence" to support the lower court's decision.'

Of course, these different standards of review are directly related to the
substantive rules for decision which are applicable in the two kinds of
disputes. In intra-parental disputes, the sole criterion is the child's best
interests without any requirement of clear and convincing evidence or any
other standard of proof higher than a preponderance. 8 ' On the other
hand, in parent-third party litigation, the courts have insisted that the
proof must show the parent's loss of rights by clear and convincing evi-
dence.' 5 'Thus, the closer appellate scrutiny in this latter type of custody
case is understandable.

The assimilation of the standards for termination of parental rights
and the termination of parental custody was noted in a survey article8

last year in connection with the supreme court's opinion in Blackburn.

278. Id. at 71, 308 S.E.2d at 198.
279. Id. at 72, 308 S.E.2d at 198.
280. Blackburn v. Blackburn, 249 Ga. 689, 292 S.E.2d 821 (1982).
281. Id. at 694, 292 S.E.2d at 826.
282. 168 Ga. App. at 71, 308 S.E.2d at 197-98.
283. Blackburn v. Blackburn, 249 Ga. 689, 691-92, 292 S.E.2d 821, 824 (1982).
284. See, e.g., Wright v. Hanson, 248 Ga. 523, 283 S.E.2d 882 (1981); Perkins v. Courson,

219 Ga. 611, 135 S.E.2d 388 (1964); Miller v. Wallace, 76 Ga. 479 (1886). There was a period
during the late 1970's when the appellate courts seemed to waiver a bit with regard to the
standard in parent-third party cases, suggesting that the best interests test was appropriate
here, as in intra-parental disputes. See McGough & Shindell, Coming of Age: The Best
Interests of the Child Standard in Parent-Third Party Custody Disputes, 27 EMoRY L.J.
209 (1978); see also D. MCCONAUGHEY, GEORI A DivoRcE, ALMONY & CHILD CUSTODY §§ 24-7
to -12 (2d ed. 1980). For another survey case applying Blackburn, see In re A.J.M., 169 Ga.
App. 477, 313 S.E.2d 495 (1984).

285. Adams, Domestic Relations, Annual Survey of Georgia Law 1982-1983, 35 MERcna
L. Rv. 127, 136 (1983).
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The confusion of the two concepts continued this year. In re J.C.P.28 was
a custody dispute between a parent and a third party. The trial court
found for the nonparent, basing the decision on the child's best inter-
ests. 8 7 The court of appeals reversed on two grounds."" First, said the
court, the best interests test is inappropriate in parent-third party dis-
putes over child custody.28 ' This is undoubtedly an accurate statement of
the law considering the continuing hold of the parental rights doctrine on
the Georgia courts.""

The court's second ground for reversal, however, made less sense. The
court found no proof of deprivation in the record.2 9 1 It is submitted that
the definition of child deprivation relied upon by the court concerns the
termination of parental rights, not custody.2 " While it is true that depri-
vation is sufficient for a change of custody,2 9 3 it is not necessary. That is,
deprivation in the statutory sense'" has never been and ought not be re-
quired to change child custody from a parent to a nonparent. There are
situations when there is no deprived child, but there ought to be a change
of custody from a parent to a nonparent. The termination of parental
rights is a complete severance of the parent-child relationship. This, in-
deed, is a drastic remedy, and the court ought to require a finding of
severe hardship before ordering such a result. On the other hand, the loss
of parental custody to a third party is not nearly as drastic and, therefore,
should not require the same extreme finding as a predicate.

VIII. INTERSTATE ISSUES

The current mobility of our society has led to severe problems in the
domestic relations field. Several cases presented issues concerning such
mobility. In Mitchell v. Mitchell,"5 joint custody was ordered for the par-
ties' two sons. Additionally, the divorce court provided that without the
consent of the other parent or the court, neither parent should take the
children out of Georgia, or obtain or apply for a passport for the boys.
The mother was a Lebanese citizen and the father an American citizen.

286. 167 Ga. App. 572, 307 S.E.2d 1 (1983).
287. Id. at 572, 307 S.E.2d at 2.
288. Id. at 573, 307 S.E.2d at 2.
289. Id.
290. See D. MCCONAUGHEY, supra note 284, § 24-8.
291. 167 Ga. App. at 574, 307 S.E.2d at 3.
292. See O.C.G.A. § 15-11-51 (Michie 1982).
293. Id. § 15-11-34(a)(1). It should be noted, however, that this provision deals only with

the power of juvenile courts, not with the power of superior courts. Also, this statutory
provision deals only with the grant of "temporary custody." Id.

294. Id. § 15-11-51.
295. 252 Ga. 46, 311 S.E.2d 456 (1984).
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They had spent the prior nine years in the United Arab Emirates. As
non-moslems, the parties apparently would not have access to the courts
there.2"

The mother appealed the trial court order, asserting that the prohibi-
tion of international travel was improper.2 7 She argued that her former
husband had kidnapped the children from their home in the United Arab
Emirates and had brought them to the United States to litigate their cus-
tody in a forum which was hostile to her. In response, the father argued
that if the former wife were allowed to take the children back to the
United Arab Emirates he would never have an opportunity to see them
again.2"

Recognizing that Georgia law generally does not permit orders prohibit-
ing the removal of children from the state," the Georgia Supreme Court
held that in this situation the mother's removal of the children to the
United Arab Emirates would leave the father without a court to enforce
his custody rights. 00 While the trial court, therefore, should not have en-
joined the taking of the children out of the state because of the general
rule, the decretal provisions prohibiting the securing of or application for
passports for the boys were affirmed."'

It is unclear why the appellate court differentiated between the differ-
ent provisions of the decree. All were obviously designed to keep the chil-
dren in Georgia. If that was an appropriate type of decree, the appellate
court ought to have affirmed it in its entirety. As the order stands, how-
ever, the children could be taken to another American state. If that were
done, it would seem relatively easy for the mother to obtain passports in
that state for the boys. It is doubtful that another state would enforce the
Georgia court's ban on passports for the children.

In a case interpreting the Uniform Child Custody Jurisdiction Act
(UCCJA),' 0 ' the court of appeals held that the Georgia trial court erred in
modifying a Colorado child custody award."$8 In Osgood v. Dent," the
Colorado divorce decree gave custody of the couple's daughter to the hus-
band. The mother subsequently moved to Georgia and filed a change of
custody petition here. The child was physically in Georgia with the

296. Id. at 47, 311 S.E.2d at 457-58.
297. Id. at 48, 311 S.E.2d at 458.
298. Id.
299. Id. See, e.g., Hollingsworth v. Peck, 226 Ga. 95, 172 S.E.2d 839 (1970); D. Mc-

CONAUGHEY, supra note 284, § 25-7. The court in Mitchell recognized that this position
places Georgia in the minority of American jurisdictions. 252 Ga. at 48, 311 S.E.2d at 458.

300. 252 Ga. at 49, 311 S.E.2d at 459.
301. Id.
302. O.C.G.A. tit. 19, ch. 9, art. 3 (Michie 1982).
303. Osgood v. Dent, 167 Ga. App. 406, 306 S.E.2d 698 (1983).
304. 167 Ga. App. 406, 306 S.E.2d 698 (1983).

19841



MERCER LAW REVIEW

mother who had kept her here after a visitation period had lapsed. The
allegations asserted that the father had failed to support the child since
the beginning of the visitation period and had been charged in Colorado
with child abuse and molestation of the child. The father responded that
the Colorado charges had been investigated and dropped and that Colo-
rado had restored custody to him." The Georgia court granted a change
of custody to the mother."

The court of appeals reversed the lower court.307 Looking to the
UCCJA provision outlining jurisdiction to modify another state's child
custody award,30 8 the court noted that such jurisdiction is not present
unless the original state had lost jurisdiction and Georgia had obtained
jurisdiction.3 0

9 Since there was no evidence that the Colorado court had
lost jurisdiction over this child, the appellate court found that there was a
want of jurisdiction over the child in the Georgia court. 10

In dicta, the court of appeals outlined the procedures a Georgia court
should undertake before exercising jurisdiction to modify an out-of-state

.custody decree.81 1 The court also noted that the "clean hands" provision
of the UCCJA31' had been violated in this case because the Georgia
mother had improperly retained the child in violation of the Colorado
custody decree granting her visitation rights.31 3

In Osgood, the Georgia appellate court demonstrated admirable re-
straint in denying Georgia jurisdiction to modify the Colorado decree.
One of the major purposes of the UCCJA is to restrain and discourage
childnapping and to keep the litigation of child custody issues in one ju-
risdiction. 1 " The Osgood decision helped to effectuate that intention,
without unduly hampering the best interests of the child.

The reach of Georgia jurisdiction under the UCCJA was at issue in
Binns v. Smith.31' Here, the divorce court granted the former wife cus-
tody of the couple's children, and she moved to Canada with her new

305. Id. at 406, 306 S.E.2d at 699.
306. Id.
307. Id. at 411, 306 S.E.2d at 702.
308. O.C.G.A. § 19-9-54(a) (Michie 1982).
309. 167 Ga. App. at 408, 306 S.E.2d at 700. Under the language of the statute,

[ilf a court of another state has made a custody decree, a court of this state shall
not modify that decree unless: (1) It appears ... that the court which rendered
the decree does not now have jurisdiction... or has declined to assume jurisdic-
tion to modify the decree; and (2) The court of this state has jurisdiction.

O.C.G.A. § 19-9-54(a) (Michie 1982).
310. 167 Ga. App. at 411, 306 S.E.2d at 702.
311. Id. at 407-08, 306 S.E.2d at 700.
312. O.C.G.A. § 19-9-48(b) (Michie 1982).
313. 167 Ga. App. at 408, 306 S.E.2d at 700.
314. O.C.G.A. § 19-9-41 (Michie 1982).
315. 251 Ga. 861, 310 S.E.2d 225 (1984).
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husband. There the step-father filed adoption proceedings. The father
thereupon filed a Georgia action to modify the custody decree to grant
him custody serving his former spouse under Canadian law. The former
wife filed a plea objecting to the jurisdiction of the Georgia court, but the
motion was rejected by the trial court3" The supreme court reversed.3 17

The court held that the trial court, if it obtained jurisdiction over the
mother and children at all, had to do so under Official Code of Georgia
Annotated section 19-9-458' dealing with jurisdiction over individuals
outside the state.31' The statute requires that notice be given to out-of-
state persons consistent with the "law of the place in which the service is
made. '8 20 The supreme court, finding that the UCCJA was an interstate
compact, defined "place" to mean "state. 2 1 Since foreign countries are
not parties to the UCCJA, they are outside this provision, and persons
cannot be validly served in foreign countries.3 2 2 Thus the Georgia court,
having failed to perfect service on the mother and children, did not have
jurisdiction over the modification petition.2 2

In a brief dissent, Justice Clark wrote that it was "intolerable" for the
court to authorize the negation of the Georgia custody decree by the sim-
ple expedient of moving to another country.22 He pointed out that the
Canadian court had stayed the adoption proceedings pending the action
of the Georgia court. This, according to the dissent, was enough to find an
"implied compact" between Canada and Georgia with regard to child cus-
tody jurisdiction. 2'

It should be noted that the court's analysis, while accurate, was not the
only one available to it. Under Official Code of Georgia Annotated section
19-9-43(a)(4),32 the court could have found that there was no other state
in the country with jurisdiction over the litigation.2 While this interpre-
tation would certainly not have automatically halted the Canadian adop-
tion, it would have given the Georgia court the power to inquire into the

316. Id. at 861, 310 S.E.2d at 226.
317. Id. at 862, 310 S.E.2d at 226.
318. O.G.G.A. § 19-9-45 (Michie 1982).
319. 251 Ga. at 861, 310 S.E.2d at 226.
320. O.C.G.A. § 19-9-45(a)(2) (Michie 1982).
321. 251 Ga. at 861, 310 S.E.2d at 226.
322. The 1984 General Assembly, perhaps in reaction to this UCCJA case involving a

foreign jurisdiction, changed the definition of "state" within the Uniform Reciprocal En-
forcement of Support Act to include foreign countries. 1984 Ga. Laws 613. The legislature,
however, did not modify the statutory language in the UCCJA itself.

323. 251 Ga. at 861-62, 310 S.E.2d at 226.
324. Id. at 862, 310 S.E.2d at 226 (Clark, J., dissenting).
325. Id.
326. O.C.G.A. § 19-9-43(a)(4) (Michie 1982).
327. This was what another court did in somewhat similar circumstances. Massey v.

Massey, 89 App. Div. 2d 566, 452 N.Y.S.2d 101 (1982).
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present circumstances of the children and decide the custody issue on the
merits. It does seem unfair to allow the custodial parent to thwart a con-
sideration of the merits by moving to a particular place.

It should be noted, however, that given the fact pattern involved, the
litigation over the children was going to be held either in Canada or Geor-
gia, with either forum being inconvenient to some of the parties. An argu-
ment in favor of Georgia as the forum would be the fact that there had
already been litigation over the children here. An argument on behalf of
the Canadian forum is the fact that the mother, children, and proposed
adoptive father were located there.

The final noteworthy interstate case focussed on the use of the Uniform
Reciprocal Enforcement of Support Act (URESA)328 to establish a higher
level of post-divorce support than an existent decree of another state. ' A
1981 court of appeals case, Bisno v. Biloon,s3 held that in an intrastate
case""1 an obligee could not utilize URESA for purposes of establishing a
higher rate of financial support when the obligee was in compliance with
a previously existent support order. The court in Bisno held that this
type of suit constituted one for upward modification and, thus, ought to
be prosecuted as a modification suit. The court pointed out that in the
URESA suit the obligor would have no right to trial by jury and the obli-
gee would be represented by public officials, rather than retained
counsel.

332

State ex. rel. McKenna v. McKenna3" presented the same issue in the
interstate context. The couple was divorced in West Virginia in 1970, and
the wife was awarded alimony and child support. In 1981, the former wife
obtained an upward modification of financial support in a West Virginia
proceeding that took place without her former husband's participation.
She then filed a URESA action in West Virginia against her former hus-
band who had, since soon after the divorce, been a Georgia resident. The
action sought higher financial support than the original divorce decree
had provided. It was undisputed that the former husband was in com-

328. O.C.G.A. tit. 19, ch. 11, art. 2 (Michie 1982 & Supp. 1984).
329. State ex. rel. McKenna v. McKenna, 253 Ga. 6, 315 S.E.2d 885 (1984).
330. 161 Ga. App. 351, 291 S.E.2d 66 (1982), rev'd, State ex rel McKenna v. McKenna,

253 Ga. 6, 315 S.E.2d 885 (1984). This case was noted in Harp, Domestic Relations, Annual
Survey of Georgia Law 1981-1982, 34 MznczR L. Rav. 113, 121 (1982).

331. While the primary use of the URESA suit is in the interstate situation, the statute
also may be utilized when the obligor and obligee are in different Georgia counties. O.C.G.A.
§ 19-11-47 (Michie 1982).

332. 161 Ga. App. at 253-54, 291 S.E.2d at 69. See O.C.G.A. §§ 19-11-53 to -78 (Michie
1982 & Supp. 1984).

333. 253 Ga. 6, 315 S.E.2d 885 (1984), rev'g McKenna v. State, 169 Ga. App. 319, 312
S.E.2d 380 (1983).
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plete compliance with the divorce decree provisions."
The court of appeals, relying on Bisno, held that the Georgia trial court

ought to have dismissed the URESA petition.35 While recognizing the
former wife's right to have a recalculation of her former husband's obliga-
tions, the court held that the appropriate procedural device would be a
suit for modification brought in the obligor's county of residence.3 e The
Georgia Supreme Court reversed the court of appeals, holding that the
URESA action was appropriate in this section.3 3 7

Noting the weight of authority in other states on this issue, s83 the court
held that the URESA action was designed to provide a remedy for do-
mestic relations obligees both in situations when there was a prior decree,
and otherwise.88' An order in the URESA case would not supersede any
prior judgment. Instead, amounts paid under one judgment would be
credited to the other. The court cited a Georgia case"O in which a subse-
quent URESA child support judgment for $200 monthly was held not to
affect the obligor's duties to comply with a previous $700 monthly
award.

4 1

The supreme court concluded that while the court of appeals was cor-
rect in holding that the URESA action cannot be brought to modify a
prior decree; it was incorrect in ordering the dismissal of the URESA ac-
tion simply because a prior support decree was in effect.342 The two ac-
tions are separate, according to the supreme court, and the URESA ac-
tion, designed to be in addition to other remedies, ought to have
proceeded. The court explicitly overruled Bisno, indicating that its ra-
tionale did not depend on the interstate, as opposed to intrastate, nature
of the litigation.u s

334. 253 Ga. at 7, 315 S.E.2d at 885.
335. McKenna v. State, 169 Ga. App. 319, 323, 312 S.E.2d 380, 384 (1983).
336. Id. at 323, 312 S.E.2d at 384-85. See O.C.G.A. §§ 19-6-18 to -19 (Michie 1982 &

Supp. 1984).
337. 253 Ga. at 9-10, 315 S.E.2d at 888.
338. See Elkind v. Byck, 68 Cal. 2d 453, 67 Cal. Rptr. 404, 439 P.2d 316 (1968); Rohrer v.

Kane, 44 Colo. App. 85, 609 P.2d 1121 (1980); Ainbender v. Ainbender, 344 A.2d 263 (DeL
1975); Thompson v. Thompson, 93 So. 2d 90 (Fla. 1957); Moore v. Moore, 252 Iowa 404, 107
N.W.2d 97 (1961); Commonwealth ex rel. Halsey v. Autrey, 293 Md. 53, 441 A.2d 1056
(1982); Balestrine v. Jordan, 275 S.C. 444, 272 S.E.2d 439 (1980); Jaramillo v. Jaramillo, 27
Wash. App. 391, 68 P.2d 528 (1980). See also Zimmerman v. Zimmerman, 131 Ga. App. 567,
206 S.E.2d 583 (1974).

339. 253 Ga. at 8-9, 315 S.E.2d at 887-88.
340. Ray v. Ray, 247 Ga. 467, 277 S.E.2d 495 (1981), noted in Harp, Domestic Relations,

Annual Survey of Georgia Law 1981-1982, 34 Mzucun L. Rv. 113, 131 (1982).
341. 253 Ga. at 8, 315 S.E.2d at 887.
342. Id. at 7-8, 315 S.E.2d at 887.
343. Id. at 9-10, 315 S.E.2d at 888.
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IX. ATTORNEYS' FEES

The appropriateness of an award of attorneys' fees was discussed in two
survey cases. In Scott v. Scott,3 " the wife in a divorce suit resisted the
incorporation of a separation agreement into the divorce decree, alleging
fraud and duress in the procuring of the agreement. She also sought child
custody and support, alimony, and attorneys' fees. The trial judge
awarded custody and child support to the wife and ordered a property
division, but failed to award her alimony."O The trial judge held, relying
on Southerland v. Southerland,"6 that because no alimony was awarded,
he could award no attorneys' fees." 7

The Georgia Supreme Court reversed, holding that the award of peri-
odic alimony is not a prerequisite to an award of attorneys' fees.34 The
court, in a brief opinion, reasoned that the purpose of attorneys' fees is to
allow the needy spouse to litigate the issues in a divorce suit.34 The court
distinguished Southerland as being solely directed toward the timeliness
of a motion for attorneys' fees.3" The court also distinguished McLain v.
McLain35' in which it had affirmed a trial court's refusal to grant suit
money when an agreement between the parties prohibited alimony. "
McLain, said the court, was inapposite because in this case the agreement
involving alimony was not enforceable. Scott makes good sense in that
suit money has always been considered to be part of temporary ali-
mony.s8 Thus, the presence or absence of permanent alimony should be
irrelevant.s"

While the court in Scott found attorneys' fees awardable, Easier v.
Fuller"85 reiterated the Georgia rule that suit money is not awardable
when the case involves only a contempt of court alleged to arise out of a
child custody provision.8s This rule was stated by the supreme court in
Smith v. Smith,' 7 cited by the court in Easler.'" It should be noted,

344. 251 Ga. 619, 308 S.E.2d 177 (1983).
345. Id. at 619, 308 S.E.2d at 178.
346. 247 Ga. 585, 277 S.E.2d 684 (1981).
347. 251 Ga. at 619, 308 S.E.2d at 178.
348. Id. at 620, 308 S.E.2d at 178.
349. Id.
350. Id.
351. 237 Ga. 80, 227 S.E.2d 5 (1976).
352. 251 Ga. at 620, 308 S.E.2d at 178.
353. Id. See D. MCCONAUGHEY, supra note 284, § 8-6.
354. The Georgia court has long held that temporary alimony is available even when the

divorce itself is denied. See Chlupacek v. Chlupacek, 226 Ga. 520, 175 S.E.2d 834 (1970);
Mitchell v. Mitchell, 97 Ga. 795, 25 S.E. 385 (1895).

355. 169 Ga. App. 110, 311 S.E.2d 534 (1983).
356. Id. at 111, 311 S.E.2d at 535.
357. 244 Ga. 230, 259 S.E.2d 480 (1979).
358. 169 Ga. App. at 111, 311 S.E.2d at 535.
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however, that the court in Smith relied upon earlier cases interpreting a
statute that specifically limited attorneys' fees in contempt cases to those
dealing with child support and alimony."' That statute was repealed in
1979,60 and the current statute grants attorneys' fees in all cases of "con-
tempt of court arising out of either an alimony case or a divorce and ali-
mony case. 30 1 It would seem that under this statute attorneys' fees would
be recoverable in a child custody contempt proceeding so long as the
judgment being protected is one in a divorce case. While the court of ap-
peals in Easier was certainly correct to defer to the rule of law announced
by the supreme court in Smith,"' it is hoped that the supreme court will
soon reconsider Smith in light of the plain language of the current attor-
neys' fees statute.

In the final attorneys' fees case, the Georgia Supreme Court interpreted
Southerland to mean that an application for attorneys' fees is timely if it
is filed some time prior to the entry of final judgment.3

6 In Blanchet v.
Blanchet,3" the wife had sought fees in her complaint and also in a mo-
tion filed before the entry of the judgment of divorce. The trial court
denied the motion on the grounds that it came after the jury trial con-
cerning financial issues in the divorce.3s The supreme court reversed.

X. APPELLATE COURT DOMESTIC RELATIONS JURISDICTION

The relatively recent adoption of a discretionary appellate procedure in
domestic relations cases has been commented on extensively in prior edi-
tions of this survey.3" In the only significant case dealing with the discre-
tionary appeal during the survey period, the supreme court held, *in

359. The court in Smith relied on Strickland v. Williams, 234 Ga. 752, 218 S.E.2d 8
(1975); Bowen v. Bowen, 230 Ga. 670, 198 S.E.2d 862 (1973); Connell v. Connell, 222 Ga.
765, 152 S.E.2d 567 (1966). All of these cases dealt with the old GA. CODE ANN. § 30-219
(Harrison 1935) which provided for attorneys' fees only in contempt proceedings based on
child support and alimony.

360. 1979 Ga. Laws 466, 482.
361. O.C.G.A. § 19-6-2(a) (Michie 1982). While child custody contempt is not mentioned

by name in the statute, it is hard to conceive of what the legislature meant in providing for
attorneys' fees in a divorce and alimony case if they did not intend to cover all of the inci-
dents of divorce.

362. 169 Ga. App. at 111, 311 S.E.2d at 535.
363. Blanchet v. Blanchet, 251 Ga. 379, 380, 306 S.E.2d at 907, 908 (1983).
364. 251 Ga. 379, 306 S.E.2d 907 (1983).
365. Id. at 379, 306 S.E.2d at 907.
366. See Adams, Domestic Relations, Annual Survey of Georgia Law 1982-1983, 35

MSRCER L. Rav. 127, 143-44 (1983); Harp, Domestic Relations, Annual Survey of Georgia
Law 1981-1982, 34 MEacEs L. Rav. 113 (1982); Cheeley & Cheeley, Domestic Relations,
Annual Survey of Georgia Law 1980-1981, 33 MERCER L. Rav. 109 (1981).
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Strickland v. Strickland,307 that the discretionary appeal provision s' s is
applicable when the trial court denies a motion to stay contempt incar-
ceration or when the court rejects a motion for discharge from confine-
ment for contempt."' To permit nondiscretionary appeal in such a case
would "make a mockery of the [discretionary appeal] statute" in cases
involving contempt for failure to pay alimony, according to the court.370 If
such orders were directly appealable, the contemnor would simply move
to stay or, if jailed, petition for a discharge.3 7'

In Iannicelli v. Iannicelli,372 the court of appeals held that when a trial
court rejected a former husband's affidavit of illegality filed in response to
his former wife's fi. fa. issued on the alimony provisions of their earlier
divorce decree, the appeal lies in the supreme court.373 The court cited
Griffin v. Griffin,'74 which held that an application for contempt of a di-
vorce decree is appealable to the supreme court.3 7 5 The court in Griffin
concluded that there ought to be no distinction between enforcing a di-
vorce decree through a fi. fa. and through contempt. M The court distin-
guished enforcement of the provision through a garnishment, which the
Georgia Supreme Court has held to be outside of its appellate jurisdic-
tion,3 7

7 as an action which is directed against a third party.378 The court
concluded by characterizing the Iannicelli order as one that is pursuant
to a request for equitable relief, which places its appeal in the supreme
court .3 7

XI. REcENT LEGISLATION

The 1984 General Assembly was relatively quiet regarding statutory de-
velopments in domestic relations.33 0 The adoption records law was
amended"' to permit the Department of Human Resources to petition
the Fulton County Superior Court for access to adoption records in situa-

367. 252 Ga. 218, 312 S.E.2d 606 (1984).
368. O.C.G.A. § 5-6-35 (Michie 1982 & Supp. 1984).
369. 252 Ga. at 219-20, 312 S.E.2d at 607.
370. Id. at 219, 312 S.E.2d at 607.
371. Id.
372. 169 Ga. App. 155, 311 S.E.2d 850 (1983).
373. Id. at 155, 311 S.E.2d at 851.
374. 243 Ga. 149, 253 S.E.2d 80 (1979).
375. Id. at 149, 253 S.E.2d at 80.
376. 169 Ga. App. at 155-56, 311 S.E.2d at 851.
377. See Lege v. United States, 236 Ga. 138, 223 S.E.2d 78 (1976).
378. 169 Ga. App. at 156, 311 S.E.2d at 851.
379. Id.
380. For a modification of the definition of state for purposes of URESA, see supra note

322 and accompanying text.
381. 1984 Ga. Laws 1433.
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tions in which an adoption "disrupts after finalization" and the records
are required for permanent placement of the adopted child.38 2 Likewise,
the Department is authorized to petition the Fulton County Superior
Court for access to its own adoption records when the Department is
asked to do so by a party at interest in the adoption or the provider of
medical services.883 The purpose of such access is to add subsequently
obtained medical information or to release nonidentifying medical infor-
mation contained in such records.3 " It should be stressed that the De-
partment of Human Resources has complete discretion in determining
whether to petition the court under either of these new provisions.

The time bar to relitigation of alimony and child support claims was
also changed."8 Previously, a former spouse could not file a second modi-
fication petition within two years of the filing of a prior modification peti-
tion. Under the new law, two years must elapse from the final order in
the prior petition before there can be a new petition filed by the same
spouse." 6 A new statutory provision authorizes the award of attorneys'
fees, costs, and expenses to the prevailing party in a support modification
proceeding.

87

The domicile of a minor has traditionally rested with the father.m
Consistent with the recent gender-neutralization of Georgia domestic re-
lations statutes " the General Assembly has now mandated that the
child's domicile is that of the parents when they are domiciled in the
same county.30 While this is a laudable change in language, the practical
effect is relatively slight. Under the already existing law, 8 ' if the parents
were living together the domicile of the father would be the same as that
of the mother. If the parents were not living together, the law had already
provided that the child's domicile would be that of the custodial parent, a
gender-neutral term.$"

The 1984 legislature established a board of professional counselors, so-
cial workers, and marriage and family therapists. The function of the
board is to provide for the licensing of the practitioners, and to set up
rules regulating their activities. 3

382. O.C.G.A. § 19 -8-18(c) (Michie Supp. 1984).
383. Id. § 19-8-18(d).
384. Id.
385. 1984 Ga. Laws 606.
386. O.C.G.A. § 19-6-19(a) (Michie Supp. 1984).
387. Id. § 19-6-19(d) (Michie 1982 & Supp. 1984).
388. Id. § 19-2-4(a) (Michie 1982) (amended 1984 Ga. Laws 612).
389. See 1979 Ga. Laws 466.
390. O.C.G.A. § 19-2-4 (Michie Supp. 1984).
391. Id. § 19-2-4(b) (Michie 1982).
392. Id.
393. Id. tit. 43, ch. 7A (Michie Supp. 1984).
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