Contracts
by B. Morris Martin*

The Georgia courts decided a wide variety of cases during the survey
period, the most notable of which are discussed below. The law of Georgia
concerning covenants not to compete is given special prominence this
year to focus attention on the confusion that has existed for many years
and to give the draftsman a place to begin his research before he picks up
his pen. The remainder of the Article surveys several decisions by the
Georgia appellate courts of particular interest.
I.

COVENANTs NoT TO CoMrTE

The high precedential mortality rate in the area of law governing covenants not to compete attests to the uncertainty that attends drafting noncompetition agreements. As one court observed, "[b]eyond basic hornbook law, the authorities are at war."' Three cases decided during the
survey period provide a working outline to this very active area of the
law. Orkin Exterminating Co. v. Walker3 introduced strict limitations on
noncompetition agreements in employment contracts. Pierce v. Industrial
Boiler Co.5 also involved noncompetition agreements in an employment
contract and, by way of the dissenting opinion, introduced the prohibition
against using the blue pencil on overbroad or unreasonable covenants not
to compete in employment contracts. Finally, White v. Fletcher/Mayo!
Associates, Inc.,4 presented the problem of classifying the contracts in
which the noncompetition agreement is contained as an employment contract or a contract for the sale of a business to determine whether to blue
* Associate in the firm of Bovis, Kyle & Burch, Atlanta, Georgia. Georgia Institute of
Technology (B.S., 1979); Mercer University (J.D., 1982). Member, Mercer Law Review,
1980-1982. Member, State Bar of Georgia.
1. Merrill Lynch, Pierce, Fenner & Smith, Inc. v. Stidham, 658 F.2d 1098, 1101 (5th Cir.
1981) (Unit B) (applying Georgia law).
2. 251 Ga. 536, 307 S.E.2d 914 (1983).
3. 252 Ga. 558, 315 S.E.2d 423 (1984).
4. 251 Ga. 203, 303 S.E.2d 746 (1983).
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pencil an offensive covenant.
In Georgia, the constitutions and statutory laws prohibit contracts in

general restraint of trade. The prohibition does not, however, impose an
absolute bar against noncompetition agreements, although they are
clearly not favored.' Courts consider covenants not to compete that are
ancillary to the sale of a business or employment contracts to be in partial restraint of trade.' Courts uphold covenants not to compete in employment contracts only if they are "'strictly limited in time and territorial effect and . . . [are] otherwise reasonable considering the business

interest of the employer sought to be protected and the effect on the employee'."' Georgia courts have allowed greater latitude in restrictive covenants ancillary to the sale of a business or dissolution of a partnership

than in those covenants attending an employment contract.1 0 In all cases
concerning noncompetition agreements, the rule of reason prevails."
Whether the restraints imposed by the covenant are reasonable is a ques-

tion of law to be determined by the court."
The requirement that the noncompetition agreement be limited in time
does not appear to present any great difficulties. Indeed, a covenant not
to compete contained in the sale of a business need not be limited in time
if the restriction is otherwise reasonable." On the other hand, a covenant
not to compete that is ancillary to an employment contract is unreasona-

ble and unenforceable when it is absolutely silent about a time limitation.2 ' Courts commonly have upheld time limitations for one year and
two years as reasonable.1 ' They have not set any limitations on time re-

5. GA. CoNsT. art. II, § 6, para. 5(c).
6. O.C.G.A. § 13-8-2(a)(2) (Michie 1982).
7. Pope v. Kern Mfg. Corp., 249 Ga. 868, 295 S.E.2d 290 (1982); Barrett-Walls, Inc. v.
T.V. Venture, Inc., 242 Ga. 816, 251 S.E.2d 558 (1979); Howard Schultz & Assocs., Inc. v.
Broniec, 239 Ga. 181, 236 S.E.2d 265 (1977).
8. 251 Ga. at 537, 307 S.E.2d at 916.
9. 251 Ga. at 204, 303 S.E.2d at 748 (quoting Howard Schultz & Assocs., Inc. v. Broniec,
239 Ga. 181, 183, 236 S.E.2d 265, 267 (1977).
10. Dalrymple v. Hagood, 246 Ga. 235, 271 S.E.2d 149 (1980); Taylor Freezer Sales Co. v.
Sweden Freezer E. Corp., 224 Ga. 160, 160 S.E.2d 356 (1968); Watkins v. Avnet, Inc., 122
Ga. App. 474, 177 S.E.2d 582 (1970).
11. Durham v. Stand-By Labor, Inc., 230 Ga. 558, 198 S.E.2d 145 (1973). At least one
court has said that this standard has been rendered hollow and meaningless by contradictory appellate court decisions. Merrill Lynch, Pierce, Fenner & Smith, Inc. v. Stidham, 658
F.2d 1098 (5th Cir. 1981) (Unit B) (applying Georgia law).
12. 251 Ga. at 537, 307 S.E.2d at 916.
13 Barrett-Wals, Inc. v. T.V. Venture, Inc., 242 Ga. 816, 251 S.E.2d 558 (1979). This
has been the rule since 1877. Goodman v. Henderson, 58 Ga. 507 (1877).
14. T.V. Tempo, Inc. v. T.V. Venture, Inc., 244 Ga. 776, 262 S.E.2d 54 (1979).
15. See, e.g., Puritan/Churchill Chem. Co. v. McDaniel, 248 Ga. 850, 286 S.E.2d 297
(1982); Carroll v. Harris, 243 Ga. 34, 252 S.E.2d 461 (1979); Dunn v. Frank Miller Assocs.,
Inc., 237 Ga. 266, 227 S.E.2d 243 (1976); Landmark Fin. Servs., Inc. v. Tarpley, 236 Ga. 568,

1984]

CONTRACTS

153

strictions which would be unreasonable and unenforceable per se.1 The
restrictions imposed on the employee, however, must not be greater than
are necessary for the protection of the employer.17 The territorial limitation presents a more difficult problem to drafters. Case law on this requirement often is strained and difficult to understand.
In Pierce, the supreme court approved a covenant in an employment
contract that restricted the employee salesman from working for a competitor within a 120-mile radius of his former place of employment in
Thomasville, Georgia. ' In a brief majority opinion, the court upheld the
territorial restriction simply by stating that, "[tlhe 120-mile limitation is
reasonable because it pertains to the territory where Pierce formerly was
employed and served to protect the employer's .legitimate interest in the'
investment of time and money and developing the employee's skills."'
Given the scant information provided by the majority opinion, the territorial restriction does not appear offensive. When examined in light of the
facts presented in the dissent, however, the restriction appears to have at
least one flaw under prior case law, and possibly, a second.
224 S.E.2d 736 (1976); Raiford v. Kramer, 231 Ga. 757, 204 S.E.2d 171 (1974); Coffee Sys. v.
Fox, 226 Ga. 593, 176 S.E.2d 71 (1970); Fox v. Avis Rent-A-Car Sys., Inc., 223 Ga. 571, 156
S.E.2d 910 (1967).
16. Johnson v. Lee, 243 Ga. 864, 257 S.E.2d 273 (1979). In that case, the time limitation
under consideration was five years. At trial, the employer amended his complaint to seek an
injunction for only three years. The court examined the original five-year restriction and
said:
In this case, appellant had access to all of appellee's customer records and knew
the dates that various maintenance contracts would be up for renewal or dates
when warranties would terminate and new contracts would be unnecessary. Under
these facts, the five-year limitation, which appellant agreed to in 1968, is not now
unreasonable.
Id. at 866, 257 S.E.2d at 275.
17. Taylor Freezer Sales Co. v. Sweden Freezer E. Corp., 224 Ga. 160, 160 S.E.2d 356
(1968); Bennett v. Georgia Indus. Catering Co., 222 Ga. 127, 149 S.E.2d 81 (1966); Watkins
v. Avnet, Inc., 122 Ga. App. 474, 177 S.E.2d 582 (1970).
18. 252 Ga. at 559, 315 S.E.2d at 424. The restrictive covenant provided:
If this employment is terminated for any cause, employee shall not, for a period
of one year after the effective date of such termination, engage directly or indirectly, either personally or as an employee, associate partner, manager, agent, officer or otherwise, or by means of any corporate or other devise [sic], in the boiler
manufacturing and sales business, in any capacity held by employee during the
term of this employment agreement, within a 120-mile radius of downtown Thomasville, Thomas County, Georgia. For such period of time and within such geographical area employee shall not solicit orders, directly or indirectly, from any
customers of employer, or from any customers of its successor, for such products
as are sold by employer or its successor, either for himself or as an employee of
any other person, firm, or corporation.
Id. at 558, 315 S.E.2d at 424.
19. Id. at 559, 315 S.E.2d at 424.
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The employee challenged the validity of the territorial restriction as
unreasonable on the ground that, although he was employed as a salesman with a national sales territory, neither he nor his former employer
had any regular customers within a 120-mile radius of Thomasville. In the
dissent joined by Justice Smith, Justice Bell identified the apparent basis
of the majority's holding:
It seems to me that the majority's reasoning relies upon an assumption
that an employer's investment of time and money in developing its employee's skills can, standing alone, justify restrictions in employment
contracts. In my view, this assumption overlooks the purpose and underlying justification for territorial limitations, and in the process directly
contradicts previous decisions by this court, the leading case among
Schultz & Assoc. v. Broniec, 239 Ga. 181(1), 236 S.E.2d
which is Howard
2
265 (1977). 0

Justice Bell continued his well-reasoned dissent with a long quotation
from Broniec, which is reproduced here because not only is it essential to
an understanding of the defect in the geographical restriction under consideration, but it also provides a good background of the law surrounding
the territorial limitation requirement.
Insofar as territorial restrictions are concerned, some of them relate to
the territory in which the employee was employed; others relate to the
territory in which the employer does business. The former generally will
be enforced ....

The latter generally are unenforceable absent a show-

ing by the employer of the legitimate business interest sought to be protected ....

It appears that the justification for this difference in treat-

ment is that a court will accept as prima facie valid a covenant related to
the territory where the employee was employed as a legitimate protection of the employer's investment in customer relations and good will.

Thus a court will enforce an agreement prohibiting an employee from
pirating his former employer's customers served by the employee, during
the employment, at the employer's direct or indirect expense. Conversely, a court will not accept as prima facie valid a covenant related
to the territory where the employer does business where the only justification is that the employer wants to avoid competition by the employee
in that area.

In the case before us the employee was prohibited from engaging in
competition within "any area or areas from time to time constituting the
principal's or associate's area of activity in the conduct of their respective businesses, as of the date of said termination."

. .

. The employer

has not justified this territorial restriction. It therefore stands as a bald
attempt by the employer to prevent competition by the employee and is

20.

Id. at 560, 315 S.E.2d at 425 (Bell, J., dissenting).
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unenforceable.2'
Justice Bell pointed out that even if the geographical restrictions extended no further than the area in which the employee technically was
employed, the restrictions were not automatically and irrebuttably reasonable. Courts generally honor geographical limitations that extend to
the area in which the employee was employed, the dissent continued, because those limitations usually tend to protect the employer's investment
in its customer relations and good will with customers served by the employee. In this case, neither the employer nor the employee had any regular customers within a 120-mile radius of Thomasville. Absent a showing
of a legitimate business interest protected by the territorial restriction,
the covenant not to compete was unreasonable and should not have been
2
enforced. 2
The other possible problem with the covenant not to compete, alluded
to earlier, was that the covenant restricted the former employee from
soliciting orders from any customers of the employer. The supreme court
held in Orkin Exterminating Co. that a noncompetition agreement may
not prohibit the former employee from working for any Orkin customers.3 "Because the [former employees] hold no unfair competitive advantage respecting the customers for whom they did not work, this provision
'unfairly restricts ordinary competition and provides [the employer] with
s4
greater protection than it needs'.""
The third requirement that a covenant not to compete in an employment contract be otherwise reasonable is a catch-all requirement that is
"frequently interpreted as an inquiry into the scope of the activities prohibited ' s by the covenant. A noncompetitive agreement must state "with
particularity the activities that the employee is prohibited from performing."'' Thus, a covenant not to compete in an employment agreement is
invalid if the former employee is prohibited from serving a competitor in
any capacity." The scope of activities restricted is not required to be lim21. Id. at 560, 315 S.E.2d at 425 (quoting Howard Schultz & Assocs., Inc. v. Broniec, 239
Ga. 181, 183-84, 236 S.E.2d 265, 267-68 (1977)) (emphasis supplied by Justice Bell in
Pierce).
22. 252 Ga. at 561, 315 S.E.2d at 426 (Bell, J., dissenting). In Justice Bell's view, the
record showed that the sole motivation was to dissuade the employee from working with a
competitor. Id. at 561 & n.2, 315 S.E.2d at 426 & n.2.
23. 251 Ga. at 539, 307 S.E.2d at 917.
24. Id. (quoting Singer v. Habif, Arogeti & Wynne, 250 Ga. 376, 378, 297 S.E.2d 473, 476
(1982)). See also Uni-Worth Enters., Inc. v. Wilson, 244 Ga. 636, 261 S.E.2d 572 (1979).
25. Wesley-Jessen, Inc. v. Armento, 519 F. Supp. 1352, 1356 (N.D. Ga. 1981) (applying
Georgia law).
26. McNeal Group, Inc. v. Restivo, 252 Ga. 112, 112, 311 S.E.2d 831, 832 (1984); Orkin
Exterminating Co., 251 Ga. at 539, 307 S.E.2d at 917.
27. See, e.g., Orkin Exterminating Co., 251 Ga. 536, 307 S.E.2d 914 (1983); Hudgins &
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ited to identical activities in which the employee was engaged for his former employer.2 8 Instead, if there is some rational relationship between
the activities prohibited and the activities the employee conducted for his
former employer, then courts will find the scope of the activities restricted to be reasonable.9
The restrictive covenant in Pierce prohibited the former employee
salesman from working in the boiler manufacturing and sales business "in
any capacity held by employee during the term of this employment agreement.""' After a hearing, the trial judge enjoined the employee for a period of one year "from his employment with Hurst in the capacity of a
salesman... and from accepting employment with any other competitor
of Industrial Boiler Co., Inc., as a salesman within 120 miles of Thomasville, Georgia."1 In the view of the dissenting justices, the trial judge limited the restraint that prohibited the employee from accepting employment as a salesman in apparent recognition of the vagueness of the
covenant as written."
In the dissenting justices' opinion, the clause prohibiting the employee
from working in any capacity in which he worked for his former employer
did not define with particularity the scope of the activities prohibited."3
Whether the order approved by the majority simply made more explicit
that portion of the covenant not to compete which was definite enough or
whether, as the dissenting justices said, the majority approved sub silentio 'blue penciling'3 of an overbroad and vague covenant is a close question. 5 If the effect of the majority's decision was the latter, the decision is
clearly wrong under Georgia law.
If a covenant not to compete that is ancillary to an employment contract is unenforceable when read in its entirety, it cannot be judicially
rewritten to sever the objectionable portion or otherwise render the covenant enforceable.' To blue pencil an unenforceable covenant would vioCo. v. Cole, 247 Ga. 182, 274 S.E.2d 462 (1981); Ponders, Inc. v. Norman, 246 Ga. 647, 272
S.E.2d 345 (1980); Federated Mut. Ins. Co. v. Whitaker, 232 Ga. 811, 209 S.E.2d 161 (1974).
28. See, e.g., Edwards v. Howe Richardson Scale Co., 237 Ga. 818, 229 S.E.2d 651 (1976);
Landmark Fin. Servs., Inc. v. Tarpley, 236 Ga. 568, 224 S.E.2d 736 (1976).
29. Wesley.Jessen, Inc. v. Armento, 519 F. Supp. 1352, 1357 (N.D. Ga. 1981) (applying
Georgia law).
30. 252 Ga. at 558, 315 S.E.2d at 424.
31. Id. at 558-59, 315 S.E.2d at 424.
32. Id. at 562, 315 S.E.2d at 426 (Bell, J., dissenting).
33. Id.

34. The term 'blue pencil' and its conjugations are widely used to indicate judicial rewriting of covenants that "were not written in such a way that they are divisible by simply
excising certain parts or words from them." White, 251 Ga. at 204 n.1, 303 S.E.2d at 748 n.1.
See also Jenkins v. Jenkins Irrigation, Inc., 244 Ga. 95, 101, 259 S.E.2d 47, 51 (1979).

35. See 252 Ga. at 502-63, 315 S.E.2d at 426-27 (Bell, J., dissenting).
36. Richard P. Rita Personnel Servs. Int'l, Inc. v. Kot, 229 Ga. 314, 191 S.E.2d 79 (1972).
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late public policy.8 7 In Richard P. Rita Personnel Services International,
Inc. v. Kot,ss the court declined to adopt the blue pencil theory of severability because the potential in terrorem effect of the covenants on employees outweighed the reasons for allowing severance19 Should the court
permit blue penciling of unenforceable clauses, employers could draft onerous restrictions with the confidence that the court would enforce a reasonable version of the covenant if the restrictions were challenged in
court."
The reasons for rejecting the blue penciling theory of severability in
employee restrictive covenants are not applicable to noncompetition
agreements that are ancillary to the sale of a business.' Moreover, the
courts consider a covenant not to compete in the sle of a business, when
it exists, to be part of the quid pro quo of the agreement. In Jenkins v.
Jenkins Irrigation,Inc.,'8 the court said:
When a person sells a business and covenants not to compete in a certain territory, the buyer pays and the seller receives a part of the total
purchase price as consideration for that covenant. The buyer frequently
would not buy the business if the seller were free to begin competing
immediately. By restricting the territory to an area less than that specified in the covenant, the court requires the seller to do that which the
buyer and seller bargained for, yet in a smaller area than that agreed to
by the seller.' 8
In other words, the covenant not to compete protects the value of the
37. 251 Ga. at 204, 303 S.E.2d at 748.
38. 229 Ga. 314, 191 S.E.2d 79 (1972).
39. Id. at 317-18, 191 S.E.2d at 81. The court quoted the following passage by Professor
Harlan M. Blake:
Courts and writers have engaged in hot debate over whether severance should ever
be applied to an employee restraint. The argument against doing so is persuasive.
For every covenant that finds its way to court, there are thousands which exercise
an in terrorem effect on employees who respect their contractual obligations and
on competitors who fear legal complications if they employ a covenantor, or who
are anxious to maintain gentlemanly relations with their competitors. Thus, the
mobility of untold numbers of employees is restricted by the intimidation of restrictions whose severity no court would sanction. If severance is generally applied, employers can fashion truly ominous covenants with confidence that they
will be pared down and enforced when the facts of a particular case are not unreasonable. This smacks of having one's employee's cake, and eating it too.
Id. (quoting Blake, Employee Agreements Not to Compete, 73 HARv. L. REv. 625, 682-83
(1960)).
40. Blake, supra note 39, at 682-83.
41. 251 Ga. at 206, 303 S.E.2d at 749; Jenkins v. Jenkins Irrigation, Inc., 244 Ga. 95, 100,
259 S.E.2d 47, 51 (1979).
42. 244 Ga. 95, 259 S.E.2d 47 (1979).
43. Id. at 100, 259 S.E.2d at 51.
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business' goodwill." In short, the courts do not blue pencil covenants not
but they do blue pencil such coveto compete in employment contracts,
4
nants in sale of business cases."
A variety of cases have arisen in which the court's threshold task was to
determine whether the covenant under consideration was ancillary to employment or to the sale of a business. 4" These cases, which concern covenants purportedly ancillary to both an employment contract and the sale
of an interest in a business, are difficult to classify and threaten to confuse the law further. In White, for example, appellant was a senior vicepresident of Fletcher/Mayo/Associates, Inc. (FMA), a marketing, advertising, and sales promotion concern, when it began merger negotiations
with appellee, Doyle Dane Bernbach International, Inc., a New York advertising firm. The negotiations culminated in a merger in which Doyle
Dane paid $3.1 million for FMA, which had a book value of $1.7 million.
The difference between the price paid and the book value was the price
paid for goodwill. Prior to the merger, FMA encouraged its employees to
make stock purchases in FMA. Appellant, who took no part in the merger
and had no written contract with FMA, owned 7,114 shares of FMA common stock, which represented 4.62% of the total stock and had a book
value of about $85,000. At the appointed time, appellant voted in favor of
merger and received Doyle Dane stock worth approximately $145,000 at
the standard exchange rate for all stockholders. Doyle Dane conditioned
its purchase of FMA on appellant signing agreements containing restrictive covenants in favor of FMA and Doyle Dane. Soon after merger, appellant was fired and he filed suit to determine whether he had to honor
the covenants not to compete. Testimony at trial indicated that appellant
was one of only four employees of FMA asked to sign an agreement because he was considered a key employee due to his client contacts. The
trial judge found the covenants overbroad but also found they had been
the trial judge enancillary to the sale of FMA. After extensive editing,
47
covenants.
the
breaching
from
appellant
the
joined
44. See Redmond v. Royal Ford, Inc., 244 Ga. 711, 714, 261 S.E.2d 585, 587 (1979).
45. 251 Ga. at 206, 303 S.E.2d at 749. See also Redmond v. Royal Ford, Inc., 244 Ga.
711, 713, 261 S.E.2d 585, 587 (1979).
46. See, e.g., Redmond v. Royal Ford, Inc., 244 Ga. 711, 713, 261 S.E.2d 585, 587 (1979).

In Jenkins, the court classified several cases it said concerned employment contracts. 244
Ga. at 97-98, 259 S.E.2d at 49-50. Those cases were Rakestraw v. Lanier, 104 Ga. 188, 30
S.E. 735 (1898) (professional partnership agreement); Rita Personnel Servs., 229 Ga. 314,
191 S.E.2d 79 (franchise agreement); Barrett-Walls, Inc. v. T.V. Venture, Inc., 242 Ga. 816,

251 S.E.2d 558 (1979) (distributorship agreement); and Howard Schultz & Assocs., Inc. v.
Broniec, 239 Ga. 181, 236 S.E.2d 265 (1977) (contract for services by independent contractor). The court in White considered the typology of these cases to be either assumed or

cursory. 251 Ga. at 206, 303 S.E.2d at 749.
47.

251 Ga. at 203-04, 303 S.E.2d at 747-48.
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The supreme court began its analysis of White' by observing that, although the covenants were contemporaneous with appellant's acquisition
of an interest in Doyle Dane and the profitable relinquishment of his interest in FMA, the profit made by appellant was strictly proportional to
that received by all other stockholders, ninety-four percent of whom .were
not asked to sign covenants not to compete.' Thus, whether appellant's
profit was consideration for his covenants, said the court, was problematical. 4 ' The question that appeared to be more important to the court was
whether appellant, because of his employee status, was able to exercise
"the same unfettered bargaining capacity as the seller of a business."'' 0
The court evidently thought not.51
Without regard to whether FMA or Doyle Dane took advantage of their
dominant bargaining power, the court found that redrafting the covenants would create a serious danger of leaving the doctrine expressed in
Rita Personnel Services a mere shell. For that reason, the court held:
[W]here a trial judge is asked to determine the enforceability of a noncompetition covenant which the buyer of a business contends was given
ancillary to the covenantor's relinquishment of his interest in the business to the buyer, and not given solely in return for the covenantor's
continued employment, the judge must determine the convenantor's status. If it appears that his bargaining capacity was not significantly
greater than that of a mere employee, then the covenant should be
treated like a covenant ancillary to an employment contract, and "[als
such, it should be enforced as written or not at all.""
Thus, drafters of covenants not to compete that are ancillary to a
transaction that involves both the sale of a business and an employment
contract can no longer take comfort in relying on the court's blue pencil.
Rather, those drafters, for better or for worse, must try to decipher the
morass of authority on covenants not to compete in employment contracts. This area of the law is in desperate need of clarification. With the
present state of the law, both bench and bar share the frustration expressed by Justice Jordan in these words: "Ten Philadelphia lawyers
Id. at 207, 303 S.E.2d at 750.
49. Id.
50, Id,
51. Id. The court said:
It is clear that despite his ownership of a relatively small interest in FMA and his
potential veto power over the merger, White had no control over overall management of FMA, and in fact had so little bargaining clout within FMA that he was
unable to prevent his own termination.
Id.
52. 251 Ga. at 208, 303 S.E.2d at 750-51 (quoting Redmond v. Royal Ford, Inc., 244 Ga.
711, 715, 261 S.E.2d 585, 588 (1979)).
48.
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could not draft an employer-employee restrictive covenant agreement
that would pass muster under the recent rulings of this court."'

IL

OTHER NOTEWORTHY CASES

A. •Implied Duty to Mine
In the case of Higginbottom v. Thiele Kaolin Co.," the Georgia Supreme Court refused to find an implied duty to mine when a minimum
annual rental is provided in the contract and is credited only to royalties
due for the year for which the payment is made.5 The leases under consideration conveyed mineral rights to Thiele Kaolin Company in the early
1960s and provided for an initial term of fifty years with an option for an
additional forty-nine years. The leases granted Thiele the right to mine,
process, or manufacture all kaolin and bauxite on the properties it
deemed commercially profitable "at any time and from time to time during the continuance of this contract in force."' Thiele agreed to pay a
royalty of twenty-five cents for each ton of refined clay and bauxite it
removed, and one dollar per acre each year of the contract. These latter
payments were to be "advance payments to cover the succeeding twelve
months and shall be credited against the amounts due as royalties...
for kaolin and bauxite removed during the twelve (12) months to which
such payment applies."' 7 The landowners retained the right to use the
land so long as they did not interfere with the rights granted to Thiele.
On these facts, the court held that there was no implied duty to mine
for two reasons. First, Thiele had not interfered with the lessors' possession or profitable use of their lands." Second, the leases provided for a
minimum annual rental with the payments only credited to the royalties
due for the year the payment was made." The court took into consideration the lease's fifty-year term and the provision that Thiele could mine
"at any time and from time to time during the continuance of this con-

53. Fuller v. Kolb, 238 Ga. 602, 605, 234 S.E.2d 517, 518 (1977) (Jordan, J., dissenting).
54. 251 Ga. 148, 304 S.E.2d 365 (1983).
55. Id. at 151, 304 S.E.2d at 368.
56. Id. at 148, 304 S.E.2d at 366.

57.

Id.

58. Id. at 151, 304 S.E.2d at 368. In support of its reasoning, the court cited Hodges v.
Georgia Kaolin Co., 108 Ga. App. 115, 132 S.E.2d 86 (1963). In the Hodges case, the court
found that the lessee was under an implied duty to mine because the lessee had given notice
of its intention to mine, entered upon the property, and cleared the land, but did no mining.
The court implied the duty to mine because the company had taken possession of the land
and rendered it useless to the owners. Id. at 117-18, 132 S.E.2d at 88.
59. 251 Ga. at 151, 304 S.E.2d at 368.
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tract in force."' In light of these four provisions, the court said that the
royalty provision indicated that the parties contemplated that Thiele may
not mine for many years, or not at all, and the minimum payments were
sufficient consideration for that contingency.'
While the decision of the court appears to be in line with prior Georgia
cases concerning the duty to mine, the facts in Higginbottom differ from
their precedent. The landowner's intentions do not appear to be obvious
when the insubstantial nature of the minimum payments is weighed over
a period of twenty years. At least one commentary has criticized the
court's decision in Higginbottom in that regard.2
B.

Tort Liability Under Surety Contracts

In Long v. City of Midway,6" a case of first impression," the Georgia
Court of Appeals held that coverage under performance and payment
bonds issued pursuant to Georgia's little 'Miller Act'" did not extend to
cover claims by third-party tort claimants for damage either to person or
property unless the surety contract expressly provided for third-party
coverage." The claimant in Long alleged that a delayed city construction
project had caused flooding and the loss of business for eighteen months.
An open trench had blocked access to his business premises and caused
the damage. Van's Enterprises had entered into a contract with the City
of Midway to construct a water distribution system for $91,152.17. The
construction contract required the construction firm of Van's Enterprises
to procure liability and other forms of insurance, a performance bond
guaranteeing the completion of the contract, and a payment bond guaranteeing payment to all persons furnishing materials and labor. These
bonds were secured from American Fidelity Fire Insurance Company.
When Van's Enterprises defaulted on the job, American Fidelity completed the contract, but expended sums in excess of the penal sum of the
performance bond."7
The court held that unless surety contracts expressly provide for thirdparty liability coverage, third-party claimants could not recover for damages to person or property under them." The court reasoned that ex60.
61.
62.

Id. at 148, 304 S.E.2d at 366.
Id. at 151, 304 S.E.2d at 368.
Rehberg & McLaughlin, The Implied Duty to Mine in Georgia, 20 GA. ST. B.J. 216

(1984).
63. 169 Ga. App. 72, 311 S.E.2d 508 (1983).
64.
65.
66.
67.
68.

Id. at 75, 311 S.E.2d at 511.
O.C.G.A. § 13-10-1 (Michie 1982 & Supp. 1984).
169 Ga. App. at 77, 311 S.E.2d at 512-13.
Id. at 72-74, 311 S.E.2d at 509-10.
Id.
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tending the coverage of the bonds to cover third-party tort claims would
allow personal injury or property damage claims to compete with or exhaust funds designed to guarantee payment for materials and labor and
performance of the contract.6s Furthermore, the court found no legislative
intent to provide protection for third-party tort claimants.70 While it
could find no Georgia cases on point, the court7 1noted supporting authority in other jurisdictions in the United States.
C.

Financing Contingency Clauses

The case of Koets, Inc. v. Benveniste,'2 once again focussed the court of
appeals' attention on the basis of the Georgia Supreme Court's holding in
Brack v. Brownlee,"7 which has been the subject of two prior survey articles.74 In Koets, the purchasers paid $15,000 earnest money to the seller
at the time they entered into a real estate contract to purchase a house
and lot. The contract provided: "Purchaser shall have until June 15,
1981 to arrange a swing and/or permanent financing. Should such financing not materialize all earnest money shall be refunded to Purchaser."' "
The contract also stated that the sale would close on or before July 15,
1981, and that time was of the essence. The purchasers informed the
seller on July 5, 1981, that the sale would not close. The seller had performed certain customizing work on the house allegedly after the purchasers had informed him that financing was no problem and that the
work should proceed. When the seller refused to return the purchasers'
earnest money to them, they sued the seller. Both parties moved for summary judgment, and the trial court granted summary judgment to the
purchasers in the amount of $15,000.7 6
On appeal, the court held that the financing contingency clause did not
render the contract void for vagueness or lack of mutuality77 and that the
uncontroverted evidence showed that the purchasers diligently sought
swing or permanent financing from three lending institutions. 7 The court
69. Id.
70. Id. at 76, 311 S.E.2d at 512.
71. In support of its holding, the court cited United States v. Harman, 192 F.2d 999 (4th
Cir. 1951); City of Univ. City v. Frank Miceli & Sons Realty Co., 347 S.W.2d 131 (Mo. 1961);
John L. Roper Lumber Co. v. Lawson, 195 N.C. 840, 143 S.E. 847 (1928).
72. 169 Ga. App. 352, 312 S.E.2d 846 (1983), aff'd, 252 Ga. 520, 314 S.E.2d 912 (1984).
73. 246 Ga. 818, 273 S.E.2d 390 (1980).
74. Martin, Contracts, Annual Survey of Georgia Law, 1981-1982, 34 MEzcER L. REv.
71, 82-85 (1983); House & Martin, Contracts,Annual Survey of Georgia Law, 1980-1981, 33
Mmcua L. Rzv. 67, 85-86 (1982).
75. 169 Ga. App. at 352, 312 S.E.2d at 847.
76. Id.
77. Id. at 353-54, 312 S.E.2d at 847-48.

78. Id. at 354, 312 S.E.2d at 848.
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reversed the trial court's judgment because questions of fact remained
concerning whether the purchasers waived the financing condition that
estopped them from asserting nonfulfillment of the financing condition
precedent. 7' The dissenting judgess would have affirmed the trial court's
judgment on the ground that the particular financing contingency clause
under consideration rendered the contract void for lack of mutuality."
The bench was divided by two conflicting viewpoints. The majority
opinion stated that the holding of the supreme court in Brownlee was
that a discretionary contingency provision placed in a real estate contract
for the purchaser's protection does not render the contract unenforceable
for lack of mutuality when the purchaser has provided consideration for
the contract by paying earnest money. s The majority then overruled
Harringtonv. Norris B. Strickland & Associates" to the extent that the
decision was contrary to the opinion in Brownlee that the majority correctly said vitiated the artificial distinction between 'procure' and 'ability
to procure' financing contingencies."
On the other hand, the dissenting judges preferred to read Brownlee
more narrowly and cling to the 'procure/ability to procure' distinction,
which they artfully argued, was not disturbed by the Brownlee decision."
In support of their argument, the dissenting judges observed that in
Brownlee the supreme court only overruled Potts v. Smith" and Alodex
Corp. v. Brawner,' two cases that dealt with the 'ability to procure'
financing contingencies." The dissenting judges also noted that Brownlee
did not address F & C Investment Co. v. Jones," Sheldon Simms Co. v.
Wilder," or any other prior decision that dealt with a 'procuring' financing contingency."1
While it may be technically true that the Brownlee decision did not
79. Id. at 355, 312 S.E.2d at 849.

80. Chief Judge Shulman and Presiding Judge Deen joined the dissent written by Judge
Birdsong. 169 Ga. App. at 356, 312 S.E.2d at 849 (Birdsong, J., dissenting).
81. Id. at 356-58, 312 S.E.2d at 849-51.
82. 169 Ga. App. at 353, 312 S.E.2d at 847.
83. 161 Ga. App. 518, 289 S.E.2d 17 (1982). The problems with the court of appeals'
opinion in Harrington were discussed at length in Martin, Contracts, Annual Survey of
Georgia Law, 1981-1982, 34 Mxncas L. Rav. 71, 82-85 (1983).
84. 169 Ga. App. at 353-54, 312 S.E.2d at 848. See Brownlee 246 Ga. at 821, 273 S.E.2d

at 392; Martin, supra note 83, at 85.
85.

169 Ga. App. at 356-57, 312 S.E.2d at 849-50 (Birdsong, J., dissenting).

86. 134 Ga. App. 737, 215 S.E.2d 697 (1975).
87.
88.

134 Ga. App. 630, 215 S.E.2d 527 (1975).
169 Ga. App. at 357, 312 S.E.2d at 850 (Birdsong, J., dissenting).

89. 210 Ga. 635, 81 S.E.2d 828 (1954).
90.
91.

108 Ga. App. 4, 131 S.E.2d 854 (1963).
169 Ga. App. at 357, 312 S.E.2d at 850 (Birdsong, J., dissenting).
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address any prior decisions dealing with a procuring clause,92 the dissenting judges appear to have overlooked the decision's unequivocal language.
The supreme court in Brownlee clearly stated: "Mutuality is not required where there is consideration other than mutual promises."' " The
purchaser's payment of earnest money and the seller's promise to sell together provide adequate consideration for a contract for the sale of land."
Only when there is no other consideration for a contract must the mutual
promises be binding on each other."e Moreover, "the purchaser has an
implied duty to seek diligently to have [the financing] contingency take
place,"" and the seller has an implied duty to allow the buyer a reasonable time to obtain financing.9 7 These implied duties of good faith and
fairness make the promises of both parties binding on each other.
D. First Refusal Agreements
The case of Shiver v. Benton" provided the Georgia Supreme Court
with the opportunity to determine whether a first refusal agreement was
void as an impermissible restraint on alienation or as violative of the rule
against perpetuities. The twelve owners of a large tract of marble land in
Pickens County entered into an agreement giving each the first refusal
right to purchase the interest of any cotenant who desired to sell. The
agreement provided that the first right to purchase was to be exercised at
the same price and upon the same terms and conditions contained in the
third-party's offer to purchase." The duration of the agreement was
92. The clauses under consideration in two cases cited by the supreme court on motion
for rehearing as implicitly overruled arguably involved 'procure' as contrasted with 'ability
to procure' type clauses. See Brady v. Poulos, 121 Ga. App. 35, 172 S.E.2d 437 (1970); Cole
v. Cutler, 96 Ga. App. 891, 102 S.E.2d 82 (1958), cited in Brownlee 246 Ga. at 821 & n.1, 273
S.E.2d at 392 & n.1.
93. 246 Ga. at 820, 273 S.E.2d at 392.
94. Id. at 818-19, 273 S.E.2d at 391.
95. Id. at 819, 273 S.E.2d at 391.
96. Id.
97. Id.
98. 251 Ga. 284, 304 S.E.2d 903 (1983).
99. The Right of First Refusal Agreement provided in part:
No party hereto shall sell or otherwise dispose of, or agree to sell or otherwise
dispose of, his or her interest in said Exhibit A property or any part thereof or any
interest therein unless said party shall have first received a written bona fide offer
which, if accepted, would constitute a legally binding contract of sale (which offer
pertains solely to said party's entire undivided interest in said Exhibit A property)
for the purchase of said party's interest and shall have notified each of the other
parties hereto in writing of the names of the party or parties making said offer
and the price, terms and conditions thereof; and the party desiring to sell or dispose of his or her interest agrees that the other parties hereto shall thereupon
have, and are hereby granted, the prior right to purchase all (but not part) of said
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unlimited. 10
Defining the right of first refusal as a preemptive right,1 1 the court
held that the agreement in Shiver did not impose an impermissible restraint on alienation because the right of first refusal was conditioned on
meeting the price, terms, and conditions of a third-party offer.102 The
court's holding was in accord with the Restatement rule.1" Had the right
of first refusal required the seller's property interest to be offered to the
holder of the right at a definite price or at a price below market value, the
court probably would have found the agreement to be an impermissible
restraint on alienation. Obviously, if the interest must be offered to the
holder of the right at a fixed price or at a price below market value, the
seller would be required to suffer a financial loss in alienating his interest
that he would not suffer if the right of first refusal was exercised at the
same price and on the same terms and conditions as a third-party offer.'"
The court also held that the agreement was not violative of the rule
against perpetuities.' e" The position of the Restatement and the majority
of the jurisdictions in the United States is that preemptive rights fall
within the rule against perpetuities.'" The court was not willing, however, to hold that the agreement was not subject to some time limitation.'" The court reasoned that the right of first refusal was conditioned
on meeting a sale price the seller was willing to accept from a third party
and, thus, did not run afoul of any of the policies underpinning the rule
interest at the same price and upon the same terms and conditions as are contained in said offer.
Id. at 284-85, 304 S.E2d at 905.
100. The agreement also provided:
The agreements, restrictions and covenants contained herein shall bind the
heirs, executors, legal representatives and (if an interest is transferred in accordance with the terms of this Agreement) assigns of each party hereto, to the maximum extent and time permitted by law. It is the intent of the parties that this
Agreement not violate the rule against perpetuities and that the same be construed so as to give effect to this intent.
Id. at 285, 304 S.E.2d at 905.
101. The court observed that a right of first refusal has many similarities to an option
but is better defined by the term "preemptive right." "An option right gives to the holder
the power to compel a sale by an unwilling owner. A preemptive right merely sets a requirement that when the owner decides to sell the person holding the preemptive right must be
offered the opportunity to buy." Id.
102. Id. at 285-86, 304 S.E.2d at 905.
103. RESTATEMENT OF PROPEiTy § 413 (1944).
104. See 251 Ga. at 285-86, 304 S.E.2d at 905.
105. Id. at 287, 304 S.E.2d at 907. The rule against perpetuities is codified at O.C.G.A. §
44-6-1 (Michie 1982).
106. RESTATEmzNT OF PIoPERTY § 413 (1944); Annot., 40 A.L.R.3D 920 (1971). See 251
Ga. at 286, 304 S.E.2d at 906.
107. 251 Ga. at 287-88, 304 S.E.2d at 907.

166

MERCER LAW REVIEW

[Vol. 36

against perpetuities.'es The underlying purposes of the rule include "'the
utilization of wealth, the development of land by its current beneficial
owners, and the assurance that society will be controlled by the living
rather than the grave'. ' 1e" When the seller is assured that he will be able
to sell his property at the price at which he would sell it to a third party,
the seller is not discouraged from developing his property to its highest
and best use. After holding that the rule against perpetuities did not apply to preemptive rights of the type under examination, the court implied
that the general contract principle requiring enforcement within a reasonable time is the time limit applicable to first refusal rights not otherwise
limited 1 °

108. Id.
109. Id. at 286, 304 S.E.2d at 906 (quoting St. Regis Paper Co. v. Brown, 247 Ga. 361,
362, 276 S.E.2d 24, 25 (1981)).
110. See 251 Ga. at 287-88, 304 S.E.2d at 907. The strict holding of the court was that
the case sub judice could be resolved by the rule of enforcement within a reasonable time.
Id. at 287, 304 S.E.2d at 907. The court cited with approval, however, the cases of Robroy
Land Co. v. Prather, 95 Wash. 2d 66, 622 P.2d 367 (1980) and Hartnett v. Jones, 629 P.2d
1357 (Wyo. 1981), both of which adopted the time limits imposed by general law in those
states. See 251 Ga. at 287, 304 S.E.2d at 906.

