
Constitutional Law

by W. Tarver Rountree, Jr.*

The following survey will discuss only the principal constitutional law
issues that have arisen during the period surveyed. This survey does not
include a review of many cases that concern the constitutional rights of
criminal defendants. Those cases are left to another discussion.'

One interesting observation may be made at the outset: Trial courts
in the state are increasingly responsive to equal protection challenges, es-
pecially when using the 'mere rationality' analysis. In several instances,
they were less deferential to the legislature than the appellate courts
which reversed them.

I. FIRST AMENDMENT ISSUES

Readers may be surprised to find the following case treated under the
first amendment. In Roemhild v. State,' the supreme court sidestepped a
first amendment problem by finding the challenged statute void for
vagueness. The court, therefore, was unable to support convictions for vi-
olations of the Georgia compulsory school attendance law.' Defendants,
however, had carefully set the stage, at least factually, for what could
have been an exploration of privacy and free exercise rights.

The Roemhilds, for religious reasons, decided to educate their three
children at home. Their denomination, the Worldwide Church of God,
did not require them to educate their children at home. They felt, how-
ever, that their religious beliefs would not be properly transmitted in the
public schools, and that public schools were unsafe, immoral, and had a
disruptive effect on their children.4 After reaching this decision, the
Roemhilds wrote the local school principal and the local superintendent
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1. But see Editor's Note, supra.
2. 251 Ga. 569, 308 S.E.2d 154 (1983).
3. O.C.G.A. § 20-2-690 (Michie 1982).
4. 251 Ga. at 570, 308 S.E.2d at 155.
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of schools, advising them that their three children would be at home.
The State Department of Education wrote the only response to the

Roemhilds' letter, and apparently had grave doubts about the problems
raised by the Roemhilds. In short, the department replied that children
must attend school, but that the definition of a private school was an
open question. The state referred them to the local school system and
local legal authorities. The state, however, cautioned them to keep careful
attendance records and submit them to the local attendance officers.s

Despite the school system's unbelievably ambiguous stance, the
Roemhilds continued their program of home education.6 Their evidence
showed that they conducted organized classes at scheduled times. Their
curriculum was diversified and paralleled that of the public schools.

The Roemhilds were found guilty of nineteen violations of the compul-
sory school attendance law at the trial level. They contended on appeal
that the statute was impermissibly vague, and if not vague, then the court
should construe the statute to permit home education.'

The supreme court ruled that the statute was vague and reversed the
convictions.$ Justice Weltner, dissenting, wrote convincingly that there
was no vagueness, that the term 'private school' had a definite meaning,
and that home education was not included within the easily understood
term.' This seems to be a strong argument that under ordinary statutory
interpretation there was no vagueness.

The Roemhilds' defense rested entirely on the statutory language.10

They did not raise the right of privacy or the free exercise issues, al-
though perhaps they should have since they prepared a scenario which
placed these issues squarely before the court. Obviously, the State Super-
intendent of Education was concerned with such issues, and this concern
led to his ambiguity. The precise issues that could have been raised by
the Roemhilds have not been resolved by the United States Supreme
Court. Considering the increased emphasis on the right of privacy in the
parent-child relationship and the high respect for genuinely-held religious
beliefs, a court might be interested in examining such a carefully planned
scheme of home education. Perhaps the State Superintendent had some
of these same questions in mind.

The court's argument on the vagueness issue is not convincing. The
court applied the "'basic principle of due process that an enactment is

5. Id.
6. Id. at 571, 308 S.E.2d at 156.
7. Id.
8. Id. at 574, 308 S.E.2d at 159.
9. Id. at 576, 308 S.E.2d at 159 (Weltner, J., dissenting).

10. 251 Ga. at 571, 308 S.E.2d at 157.
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void for vagueness if its prohibitions are not clearly defined.' ""' The
court indicated that an "individual cannot be held criminally responsible
for the conduct which he or she could not have reasonably understood to
be proscribed or imposed.""' The specific vagueness challenged focussed
on the meaning of 'private school.' It appears that the State Superinten-
dent's position influenced the court greatly. Indeed, if there was no uni-
form definition applied throughout the state, questions of arbitrariness
would arise.13 The position of the court should force those responsible to
produce a more detailed definition of what is required throughout the
state.

In Department of Transportation v. Shiflett, " the Outdoor Advertis-
ing Control Act of 197115 was sustained against a first amendment chal-
lenge. Mr. Shiflett was the owner of four outdoor advertising signs adja-
cent to the Interstate 75 Highway right-of-way in rural Cook County. The
signs advertised the Charles Motel in Adel. The signs were in violation of
the Act, which "prohibits the erection or maintenance of all outdoor ad-
vertising within 660 feet of the right-of-way and visible from the main
travelled way of the road.'" The Department obtained a final agency de-
cision which ordered their removal. The trial court held that the Act
violated Shiflett's right of freedom of expression, and that the Act was
unlawfully applied retroactively because the signs were erected prior to
the effective date of the Act, October 6, 1971.18 The trial court also held
that Shiflett possessed vested property rights which could not be taken
without first paying just and adequate compensation.'

In regard to the first amendment challenge, the court held that com-
mercial speech is protected speech.'0 A four part analysis has recently
been developed for situations concerning commercial speech protec-
tion: "(1) There is no protection for commercial speech unless it con-
cerns lawful activity and is not misleading. (2) Is the governmental inter-
est which conflicts with free speech substantial? (3) Does the regulation

11. Id. at 572, 308 S.E.2d at 157 (quoting Grayned v. City of Rockford, 408 U.S. 104, 108
(1972)).

12. 251 Ga. at 572, 308 S.E.2d at 157.
13. Id. at 574, 308 S.E.2d at 158-59.
14. 251 Ga. 873, 310 S.E.2d 509 (1984).
15. O.C.G.A. tit. 32, ch. 6, art. 3 (Michie 1982).
16. 251 Ga. at 873, 310 S.E.2d at 510. The court noted that the statute provides for a

number of exceptions: "(1) official traffic signs; (2) on-site signs; (3) signs located in either
zoned or unzoned commercial or industrial areas which provide information in the specific
interest of the travelling public." Id.

17. 251 Ga. at 874, 310 S.E.2d at 510.
18. Id.
19. Id.
20. Id. (citing Bigelow v. Virginia, 421 U.S. 809 (1975)).
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directly advance the governmental interest? (4) Is the regulation more
extensive than necessary to serve the interest? 2 1 In applying these crite-
ria the court decided that the government had stated two substantial gov-
ernmental interests in enacting the regulation: "to promote the safety
and recreational value of public travel, and to preserve natural beauty. 22

These were substantial interests, not unreasonable, and not just a cover
for regulating the communication of ideas. The statute, therefore, on its
face did not violate freedom of expression.

The court found no unlawful retroactive application of the Act.21 When
the present act was passed these signs were unlawful under a previous
act,2 " and only 'lawful signs' had been 'grandfathered in.'2 5 Compensation
had to be paid only for signs which were in lawful existence on the effec-
tive date of the Act.2 6 Since the Act was a proper exercise of the police
power, and the signs were unlawful from the beginning, no compensation
was required.

The court of appeals was confronted with a first amendment claim in a
joint trial, Brooks v. State and Johnson v. State.2 7 The claim was tangen-
tially related to the litigation because Brooks was convicted of simple as-
sault (on a police officer) and Johnson was convicted of obstructing a law
enforcement officer in the discharge of his official duty.28

The facts show that defendants were in a small demonstration group at
the main MARTA Station on Peachtree Street, in Atlanta, during the
evening rush hour. The group was protesting that the conviction of
Wayne Williams, for the murder of two children, was a police cover-up.
Glasgow, a police officer, asked the group to move to one side of the walk
so that they would not obstruct pedestrian traffic. As Glasgow ap-
proached, Brooks shouted "all cops are dogs," pointed his finger at Glas-
gow and yelled, "[1like this man right here. . . this man here is a dog.12 9

Glasgow told Brooks he was under arrest and grabbed him. Brooks jerked

21. 251 Ga. at 874, 310 S.E.2d at 511. (The court discussed the application of this analy-
sis as applied by the Supreme Court in Metromedia, Inc. v. City of San Diego, 453 U.S. 490
(1981). Metromedia is a difficult case to analyze, as the Georgia court demonstrated. 251 Ga.
at 875, 310 S.E.2d at 511.)

22. 251 Ga. at 875-76, 310 S.E.2d at 511 (quoting 23 U.S.C. § 131 (1982)).
23. 251 Ga. at 876, 310 S.E.2d at 512.
24. 1967 Ga. Laws 423.
25. 251 Ga. at 876, 310 S.E.2d at 512. While the 1971 Act repealed this former Act, it

provided, "it shall be unlawful for any person... to maintain any sign not authorized by
this Act and which is not lawfully in existence on the effective date of this Act." 1971 Ga.
Laws 20 (Extraordinary Session).

26. Id. (following National Advertising Co. v. State Highway Dep't, 230 Ga. 119, 195
S.E.2d 895 (1973)).

27. 166 Ga. App. 704, 305 S.E.2d 436 (1983).
28. Id. at 704, 305 S.E.2d at 436.
29. Id.
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his arm away and started swinging his arms at Glasgow. Johnson then
grabbed Glasgow's arms to prevent the arrest.

Several charges were made as a result of this fracas. Both Brooks and
Johnson were charged with using opprobrious and abusive language.3 0

Brooks was charged with simple assault and Johnson was charged with
obstructing a law enforcement officer in discharge of his official duty.
Both were acquitted of the charge of using opprobrious and abusive lan-
guage and both were convicted on the other charges. In their appeal, they
contended that since Glasgow's attempt to arrest Brooks for his language
was illegal, "Brooks was authorized to resist arrest ... and Johnson was
authorized to come to Brooks' assistance."31 These facts presented the
court with an unusual problem. If the abusive language charge was imper-
missible under the first amendment, did this alter the policeman's au-
thority and justify Brooks' and Johnson's resistance?

The court took the easy solution. It held that the original arrest for
abusive language was permissible and valid3' since 'fighting words' are not
protected by the first amendment."" The words used by defendants in this
situation, even to a policeman, were provocative, and, therefore, not
protected speech. The acquittal on the opprobrius and abusive language
charges did not make the subsequent convictions invalid. Under Georgia
law, a law enforcement officer may make an arrest without a warrant if an
offense is committed in his presence." According to the court, "The con-
stitutional validity of an arrest without a warrant depends upon whether
the arresting officer had probable cause to believe the defendant was
committing, or had committed, an offense in the officer's presence."'"

One may assume that the result of this case turns upon the ultimate
constitutionality of applying the Georgia opprobrious language statute to
these facts. If that assumption is correct, a serious question is raised con-
cerning the correctness of the court's decision here. Perhaps the Georgia
court should have paid more attention to a 1972 trilogy of cases decided
by the United States Supreme Court.'7 In one of these cases, Lewis v.
New Orleans," defendant had called the officer arresting her son a "g-
d-- m-- f--."" The United States Supreme Court reversed the

30. Id. (referring to O.C.G.A. § 16-11-39 (Michie 1982)).
31. 166 Ga. App. at 704, 305 S.E.2d at 437.
32. Id. at 705, 305 S.E.2d at 437-38.
33. Id. (citing Chaplinsky v. New Hampshire, 315 U.S. 568 (1942)).
34. Bolden v. State, 148 Ga. App. 315, 251 S.E.2d 165 (1978).
35. O.C.G.A. § 17-4-20 (Michie 1982).
36. 166 Ga. App. at 705, 305 S.E.2d at 437-38 (citing Beck v. Ohio, 379 U.S. 89 (1964)).
37. Brown v. Oklahoma, 408 U.S. 914 (1972); Rosenfeld v. New Jersey, 408 U.S. 901

(1972); Lewis v. New Orleans, 408 U.S. 913 (1972).
38. 408 U.S. 913 (1972).
39. Id.
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lower court conviction."0 Justice Powell explained that he would have no
doubt that the words would have been fighting words if they had been
addressed by one citizen to another, face to face, and in a hostile manner.
He added, however, that "the situation may be different where such
words are addressed to a police officer trained to exercise a higher degree
of restraint than the average citizen."" The Georgia Court of Appeals has
held, however, that the fact that the words are addressed to a policeman
is immaterial, as long as they would provoke an ordinary person.42

A further difficulty is whether defendants would have been authorized
to resist the arrest as an illegal battery if the officer had not made the
right judgment call on the constitutionality of defendants' language. This
is a difficult question even in ordinary cases, but when the free expression
element is added, it poses even more difficult choices. On one hand, citi-
zens should ordinarily submit to officers. On the other hand, if the police-
man dislikes what a citizen is saying, then he can attempt an arrest. If the
citizen resists, he will be ultimately punished for what he said, however
constitutional. This Article does not propose to give a solution or discuss
all of the ramifications of that dilemma.

II. EQUAL PROTECTON ISSUES

In Kelley v. State43 a person convicted of selling alcoholic beverages to
persons eighteen years of age raised an equal protection claim because the
statute" under which he was convicted allows such sales to eighteen year
olds who are active in the military. The statute treats eighteen-year-old
members of the armed forces differently from all other eighteen year
olds.45 The court indicated that the proper standard of review to apply
was mere rationality."' The court stated that the legislature could legiti-
mately differentiate between eighteen-year-old members of the armed
forces and other eighteen year olds under the standard. The basis for dis-
tinction was the court's judgment that members of the armed forces are a
select group (presumably thereby more mature), subject to rigorous train-
ing, accountable to their superiors, and subject to discipline for inappro-
priate conduct." The analysis by the court consisted of only furnished
distinctions for the classification as opposed to factual distinctions. There

40. Id.
41. Id. (Powell, J., concurring).
42. Bolden v. State, 148 Ga. App. 315, 316, 251 S.E.2d 165, 166 (1978).
43. 252 Ga. 208, 312 S.E.2d 328 (1984).
44. O.C.G.A. § 3-3-23 (Michie 1982).
45. 252 Ga. at 209, 312 S.E.2d at 329.
46. Id.
47. Id. at 210, 312 S.E.2d at 330.
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was no reference to any legislative findings. The justifications were so
speculative that the case demonstrates that when 'mere rationality' is the
test, any conceivable distinction may justify the classification even if the
distinctions are only slightly related to the purpose of the statute.

In Department of Transportation v. Georgia Mining Association,'48 an
equal protection claim was raised against the Georgia statute regulating
maximum weights that trucks may carry on Georgia highways. 9 Plaintiff
contended that the statute denies equal protection by giving certain clas-
ses of businesses an exemption from the formula for determining permis-
sible gross weight. The trial court sustained the claim and found that the
exemptions are arbitrary and discriminatory, with no rational basis."
These exemptions provide that weight limitations can be exceeded with-
out a permit when hauling certain products from a point of origin in one
county to a destination in the same or adjoining county. The exempt ac-
tivities include: (1) forest products; (2) live poultry; (3) feed from the
mill to a farm; and (4) blocked or sawed granite from the quarry to a
processing plant. 1 Plaintiff claimed there was no difference in his busi-
ness (processing kaolin) and the exempt businesses. 52

The court reversed the trial court decision and said that 'mere rational-
ity' was the test, and that the state had shown that the exempt activities
involved materials that could not be shifted to take advantage of the axle
formula allowing heavier loads." The burden was upon plaintiff to prove
that the statute violated equal protection."

Clearly the court here is allowing the state to produce post-legislative
justification for the contested exemptions. Justice Weltner, in his dissent,
characterized the exemptions as indefensible special privileges for certain
favored industries."6 If the purpose of the statute is to protect the high-
way, there is little to show why what the truck is carrying makes a rea-
sonable distinction. The court, according to Weltner, was being very
deferential.

In Cotton States Mutual Insurance Co. v. McFather," the court de-
nied an equal protection challenge to the Georgia 'no-fault' insurance
statute." The case concerned the imposition of penalties on the insurer

48. 252 Ga. 128, 311 S.E.2d 443 (1984).
49. O.C.G.A. § 32-6-26 (Michie 1982 & Supp. 1984).
50. 252 Ga. at 129, 311 S.E.2d at 445.
51. O.C.G.A. § 32-6-26(b) (Michie 1982) (now codified as O.C.G.A. 32-6-26(g) (Michie

Supp. 1984)).
52. 252 Ga. at 129, 311 S.E.2d at 445.
53. Id. at 129-30, 311 S.E.2d at 446.
54. Id. at 131, 311 S.E.2d at 446.
55. Id. at 132, 311 S.E.2d at 447 (Weltner, J., dissenting).
56. 251 Ga. 739, 309 S.E.2d 799 (1983).
57. O.C.G.A. tit. 33, ch. 34 (Michie 1982 & Supp. 1984).
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(Cotton States) when the company refused to pay benefits upon demand.
The insurer could defend against the penalties if it could prove that the
refusal was made in good faith. The refusal in Cotton States revolved
around requirements to provide certain coverage unless the insured had
expressly, by signature, rejected such coverage."

Cotton States argued that the 'no-fault' act was a violation of equal
protection because "in all insurance matters other than automobile no-
fault, the burden is upon the insured to show bad faith by the insurance
company in order to recover penalties." 59 The court disposed of the claim
by reference to Atlanta Casualty Co. v. Jones,00 in which the court said:

Nor do we believe the code section violates equal protection simply be-
cause other types of insurers do not have to prove good faith to avoid
punitive damages (rather plaintiffs generally have to show bad faith). We
cannot say that the legislature has placed automobile insurance carriers
in an arbitrary classification for no valid reason."

The court suggested more justification could be provided, but considered
the matter closed.

In Pierce v. State,62 the court established the right of a defendant in an
abandonment proceeding, upon a claim of indigency, to have a paternity
blood test at state expense. Under the terms of the statute,' 3 the defen-
dant must pay the costs of the test. The court held that the blood group-
ing evidence has such probative value that to deny the evidence to an
indigent would violate both due process and equal protection rights."
This is an extension of a doctrine already asserted in paternity proceed-
ings," and is certainly in accordance with due process concepts. The issue
is more a due process concern than one of a wealth classification subject
to equal protection analysis.

In Morgan v. Department of Offender Rehabilitation," plaintiff com-
plained that his involuntary retirement by the state agency at age sixty-
five was a denial of equal protection. The departmental regulation re-
quired retirement at age sixty-five for those employees whose positions
involved frequent and direct contact with inmates. The court affirmed the
trial court's holding that diminishing physical attributes allied to increas-

58. 251 Ga. at 739-41, 309 S.E.2d at 800-01.
59. id. at 741, 309 S.E.2d at 801.
60. 247 Ga. 238, 275 S.E.2d 328 (1981).
61. Id. at 241, 275 S.E.2d at 331 (emphasis in original).
62. 251 Ga. 590, 308 S.E.2d 367 (1983).
63. O.C.G.A. § 19-10-1(f)(1) (Michie 1982).
64. 251 Ga. at 592-93, 308 S.E.2d at 369.
65. Boone v. State, 250 Ga. 379, 297 S.E.2d 727 (1982).
66. 166 Ga. App. 611, 305 S.E.2d 130 (1983).
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ing age was a rational purpose for requiring retirement at age sixty-five.6 7

The test "is one of rationality, rather than strict scrutiny, because classifi-
cations based on age are not considered suspect." 68 While the arbitrary
age of sixty-five may be both under- and over-inclusive, the legislative
purpose is legitimate and the classification drawn has some reasonable
relation to furthering that purpose."'

In Edenfield v. Jackson,7 0 the court brought Georgia in line with cur-
rent constitutional equal protection analysis by including illegitimate
children among those who may recover for the wrongful death of the fa-
ther.71 In an earlier case, Brinkley v. Dixie Construction Co.,72 illegiti-
mate children were not considered children under the terms of the stat-
ute.7 3 The court overruled Brinkley and correctly left the statute intact to
provide the statutory remedy.7 4 The alternative of holding the statute un-
constitutional, as opposed to the case, would have destroyed the rights of
even legitimate children.

The United States Supreme Court has declared that illegitimacy as a
classification applies a quasi-suspect criteria. 5 Illegitimacy, like race,
alienage, and for some, sex, is an immutable characteristic and a legisla-
ture's use of it should be subjected to strict scrutiny.7 6 While the Court
recognized there were difficulties of proof of parentage in cases of this
kind, these difficulties did not constitute a compelling reason to discrimi-
nate.7 7 In Edenfield, the father had acknowledged plaintiff and had
placed his name on plaintiff's birth certificate. While this acknowledge-
ment satisfied some of the state's concerns, the opinion is not limited to
such a situation. All 'children' may recover.76

An equal protection claim was also reflected in Harris v. Harris.7 '

Mariah Harris was severely injured when she was struck by an automo-
bile driven by her husband. The couple had been separated for ten years,
and the husband had lived with the woman who owned the car involved

67. Id. at 612, 305 S.E.2d at 133.
68. Id. at 612-13, 305 S.E.2d at 132 (citing Massachusetts Board of Retirement v.

Murgia, 427 U.S. 307 (1976)).
69. 166 Ga. App. at 613, 305 S.E.2d at 133.
70. 251 Ga. 491, 306 S.E.2d 911 (1983).
71. See Levy v. Louisiana, 391 U.S. 68 (1968).
72. 205 Ga. 415, 54 S.E.2d 267 (1949), rev'd, Edenfield v. Jackson, 251 Ga. 491, 306

S.E.2d 911 (1983).
73. O.C.G.A. § 51-4-2 (Michie 1982).
74. 251 Ga. at 495, 306 S.E.2d at 915.
75. Parham v. Hughes, 441 U.S. 347, 351 (1979); Gomez v. Perez, 409 U.S. 535, 538

(1973).
76. 441 U.S. at 351.
77. Id. at 357.
78. 251 Ga. at 495, 306 S.E.2d at 915.
79. 252 Ga. 387, 313 S.E.2d 88 (1984).
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in the accident. When the wife sued for damages, defendant moved for
summary judgment on the doctrine of interspousal tort immunity. The
trial court granted the motion."

On appeal, the wife contended that the common-law doctrine of inter-
spousal tort immunity is unconstitutional in that it violates the due pro-
cess and equal protection provisions of the state and federal constitu-
tions. The court found no equal protection violation and cited Robeson v.
International Indemnity Co." as disposing of the matter.82 The court saw
no reason to review that decision. Interestingly enough, the court did re-
verse the trial court, because it found upon the facts in this case that the
immunity did not apply."3 The justification for the immunity did not ex-
ist since there was no marital harmony to protect.

III. DEPRIVATION OF PROPERTY IssuEs

The court of appeals considered a case arising from MARTA's intru-
sion into the late Underground Atlanta area in Downside Risk, Inc. v.
Metropolitan Atlanta Rapid Transit Authority." Plaintiff (Downside)
operated two restaurants in Underground Atlanta. In 1975, MARTA ac-
quired the buildings located across the street from the restaurants and
demolished them in 1976 as it constructed a rail system in the area.
Plaintiff claimed that MARTA's activities caused a decline in its business
and ultimately caused it to close. Plaintiff brought an action for inverse
condemnation and nuisance, using two theories: (1) inverse condemna-
tion whereby MARTA's acquisition of property across the street damaged
its business in such a way as to amount to a compensable taking accord-
ing to article I, section III, paragraph I of the Georgia Constitution,"5 and
(2) "MARTA maintained a present and continuing nuisance, causing
damage to its property."

MARTA was granted summary judgment on all counts in the original
trial. The summary judgment decision was reversed.,8 The case proceeded
to trial and the jury returned a verdict for MARTA. Downside appealed
alleging eight claims of error." The court sustained the jury's verdict."' In

80. Id. at 387, 313 S.E.2d at 89.
81. 248 Ga. 306, 282 S.E.2d 896 (1981).
82. 252 Ga. at 388, 313 S.E.2d at 89.
83. Id. at 388, 313 S.E.2d at 90.
84. 168 Ga. App. 202, 308 S.E.2d 547 (1983).
85. GA. CoNsT. art. I, § III, para. I.
86. 168 Ga. App. at 203, 308 S.E.2d at 549.
87. Downside Risk, Inc. v. Metropolitan Atlanta Rapid Transit Authority, 156 Ga. App.

209, 274 S.E.2d 653 (1980).
88. 168 Ga. App. at 203, 308 S.E.2d at 549.
89. Id. at 208, 308 S.E.2d at 553.
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reviewing the case it appears that the court recognized that plaintiff as-
serted a form of property embraced by a Georgia constitutional provi-
sion: "Private property shall not be taken or damaged for public pur-
poses without just and adequate compensation being first paid."'" This
section has been given a broad interpretation by the court. Property em-
braces all rights and uses in relation to the thing possessed.91 The opera-
tion of the restaurants was a property interest. The problem turned on
causation. The demise of the businesses was caused by other factors and
there was sufficient evidence before the jury to support this conclusion.2

The case is complex. An outline on the constitutional law of the case
might include the following: (a) the plaintiff has an interest which could
be interfered with in a compensable way; (b) the plaintiff may not re-
cover for the consequential results of MARTA's action, such as noise,
dust, and inconvenience. On the narrow question of whether MARTA's
activities constituted an inverse condemnation of plaintiff's unique prop-
erty, that is, its business, there simply was not sufficient evidence.9

Another deprivation or taking issue arose in Lewis v. DeKalb County."
The Lewis' built their house on a lot in DeKalb County, which was in the
water course of a stream that ran from a private lake, Silver Lake, to
Nancy Creek, crossing lots in between. The Lewis' received a building
permit by agreeing to use the lot in a way which would allow the stream
to keep its course. They built a bridge over it for their driveway. Then
the stream caused flooding problems. The most serious damage was
caused when the county breached the dam which impounded Silver Lake,
the source of the stream. The Lewis' sued the county for flood damage on
the theory of continuing nuisance and taking without compensation, in-
verse condemnation. The trial court granted summary judgment to the
county on both counts."' The supreme court affirmed."4

In fact and in law the county was not responsible for the stream or the
ditch through which it ran. There had been no acceptance of the dedica-
tion, if one was ever made."7 The breaching of the dam by the county was
the result of studies and recommendations made over a three month pe-
riod by federal, state, and county authorities. The court concluded that
since the breaching of the dam was an exercise of the lawful police power,
the constitutional prohibition against taking or damaging property was

90. GA. CONST. art. I, § HIl, para. I.
91. Woodside v. City of Atlanta, 214 Ga. 75, 103 S.E.2d 108 (1958).
92. 168 Ga. App. at 203, 308 S.E.2d at 550.
93. Id. at 205, 308 S.E.2d at 551.
94. 251 Ga. 100, 303 S.E.2d 112 (1983).
95. Id. at 100, 303 S.E.2d at 113.
96. Id. at 103, 303 S.E.2d at 115.
97. Id. at 101-02, 303 S.E.2d at 114.
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not involved.9 This was clearly wrong. Protection of private property
against governmental taking extends to both legal and illegal actions. The
analytical problem is whether or not the exercise results in a compensable
taking. Here, where the public concern for public safety was so great, and
the means used so necessary, then the damages caused are classed under
the petit larceny of the police power. This is a judgment which the court
has to make. There must be a balancing of the necessity of the action
taken against the deprivation caused to the citizen. The court made the
right decision here, but telescoped its doctrine in such a way that it cov-
ered the delicate judgment being made.

IV. DuE PROCESS ISSUES

In Motes v. Hall County Department of Family and Children Ser-
vices," Ms. Motes challenged the Georgia statute that provides for invol-
untary sterilization.0 0 Under this statute, if the judge "shall find by a
preponderance of all the evidence" that a person is mentally incompetent
(irreversibly) to care and support children procreated, then the judge
shall issue an order authorizing sterilization.10 1 Ms. Motes contended that
the liberty interest at stake required a judicial finding of 'clear and con-
vincing' evidence, not merely a 'preponderance of evidence." 0 ' The court
agreed.'03

Procreation is a fundamental right.'04 "[Ain elevated standard of 'clear
and convincing' proof [is required] when the individual's interest in a
proceeding is more precious than any property right."'" Even though the
judge in the case used the 'clear and convincing' standard, this did not
cure the defect in the statute. According to the court, "[Tihe substance of
the statute is fatally defective."'"

In Davis v. City of Peachtree City,07 defendant was convicted for the
sale of alcoholic beverages on Sunday. An employee of defendant did the
acts, without the knowledge or authority of defendant. Under the rele-
vant section, "[Tihe licensee is responsible for the conduct or actions of

98. Id. at 103, 303 S.E.2d at 115.
99. 251 Ga. 373, 306 S.E.2d 260 (1983).

100. O.C.GA. § 31-20-3 (Michie 1982).
101. 251 Ga. at 373-74, 306 S.E.2d at 261-62.
102. Id. at 374, 306 S.E.2d at 262.
103. Id.
104. Skinner v. Oklahoma, 316 U.S. 535, 541 (1942).
105. 251 Ga. at 374, 306 S.E.2d at 262 (citing Santosky v. Kramer, 455 U.S. 745, 758-59

(1982)).
106. 251 Ga. at 375, 306 S.E.2d at 262.
107. 251 Ga. 219, 304 S.E.2d 701 (1983).
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his employees while in his employment." 109
Davis argued that the "ordinances violate the due process clauses of the

Georgia and United States Constitutions because they provide for the au-
tomatic criminal liability of a licensee for actions of his employees which
are taken without his knowledge, consent, or authorization, and which are
not the result of negligence attributable to him. '"" The court agreed. 110

The substantive due process analysis used considers both the interest
of the public and the individual, and whether there are less onerous
means by which the public interest might be protected. 1' The court cor-
rectly concluded that the public's legitimate interest in the area did not
outweigh the individual's interest, especially since civil sanctions could be
applied.'1

2

In Caldwell v. Bateman,'" the court considered the procedures of the
State Campaign and Financial Disclosure Act.11' The Act provides that
the Commission may make a "preliminary investigation of a written com-
plaint and thereafter either dismiss the complaint or summon the alleged
violator to a hearing.""' "The hearing is to be conducted according to the
Georgia Administrative Procedure Act."" 6 According to the court, this
"requires one holding a hearing to afford notice, right to counsel, right to
present evidence, power of subpoena,. . . with opportunity for final judi-
cial review.""17 The court found that in the investigation of Labor Com-
missioner Sam Caldwell's campaign finances these requirements of due
process were not met.

In Banks v. Borg-Warner Acceptance Corporation,"" Claudia Banks
appealed "from the trial court's grant of a writ of possession against her
for a double wide mobile home and furnishings. '"" She claimed that the
trial court denied her due process right to a jury trial. The creditor filed a
petition as required by Georgia law."0 Ms. Banks responded by request-
ing a jury trial, a court reporter, and informing the court that she was

108. CODE OF ORDINANCES OF PEACHTREE Crry § 3-87.
109. 251 Ga. at 220, 304 S.E.2d at 702.
110. Id.
111. Holdridge v. United States, 282 F.2d 302 (8th Cir. 1960).
112. 251 Ga. at 221, 304 S.E.2d at 703.
113. 252 Ga. 144, 312 S.E.2d 320 (1984).
114. O.C.G.A. tit. 21, ch. 5 (Michie 1982 & Supp. 1984).
115. 252 Ga. at 147, 312 S.E.2d at 324 (quoting O.C.G.A. § 21-5-11(f)(10) (Michie 1982 &

Supp. 1984)).
116. 252 Ga. at 147, 312 S.E.2d at 324 (citing O.C.G.A. tit. 50, ch. 13 (Michie 1982 &

Supp. 1984)).
117. 252 Ga. at 147, 312 S.E.2d at 324.
118. 168 Ga. App. 46, 308 S.E.2d 54 (1983).
119. Id. at 46, 308 S.E.2d at 54.
120. O.C.G.A. § 44-14-231 (Michie 1982 & Supp. 1984).
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representing herself, pro se. No other answer was filed. A hearing was
held, but Ms. Banks did not appear. In law, then, no answer was filed to
the petition because no legal or equitable defense was raised. The trial
court granted a writ of possession pursuant to the code.12" '

The appellate court held that Ms. Banks had not been denied a jury
trial because she was not entitled to one as a result of her failing to make
some answer, either in her response, at the trial, or by a motion to open
after default.15 2 There was no denial of due process; there was a failure of
defendant to take advantage of liberal statutory and procedural
devices."

121. Id. § 44-14233.
122. 168 Ga. at 46, 308 S.E.2d at 54.
123. Id. at 46, 308 S.E.2d at 54-55.

150 [Vol. 36


