
Commercial Law

by James C. Marshall*

The most significant development during the survey period was the en-
actment of new usury legislation,' which extensively revised Georgia
usury law. Consequently, this article begins with a discussion of this lat-
est development in usury law before examining other case and statutory
developments.

I. INTEREST AND USURY

The high interest rates and tight credit of recent years have produced
repeated legislative attacks on Georgia's usury restrictions. The heaviest
onslaught began with passage by Congress of the Depository Institutions
Deregulation and Monetary Control Act of 19801 (DIDMCA), which pre-
empted much of Georgia usury law. This Act contains several provisions
that allow states to override the federal preemption,s and in all likelihood,
this override invitation was a major factor prompting the Georgia legisla-
ture again to review Georgia usury laws. The resulting Georgia legislation,
however, goes much further than simply overriding the federal preemp-
tion. In fact, the new law is easily the most significant piece of legislation
in the current flurry of activity regarding Georgia usury laws.

The new legislation became effective on March 31, 1983.4 Besides fur-
ther relaxing usury restrictions, this legislation apparently was intended
to simplify Georgia usury law by eliminating many diverse rules in favor
of two general rules with limited exceptions.' The choice of which rule to
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apply depends upon whether the principal amount exceeds $3000. If it
does, the general rule permits competent parties to any type of loan to
agree to "any rate of interest, expressed in simple interest terms as of the
date of the evidence of the indebtedness," so long as the agreed upon
rate does not exceed five percent per month.7 "Where the principal
amount involved is $3,000.00 or less, such rate shall not exceed 16 percent
per annum simple interest... unless the loan.., is made pursuant to
another law."" The new law clearly provides that these two brief rules
override all laws to the contrary except the Georgia Industrial Loan Act
(GILA), the Retail Installment and Home Solicitation Sales Act (RIH-
SSA),'0 the Lender Credit Card Act," the Insurance Premium Finance
Company Act,12 some of the rules governing pawnbrokers,1' and most of
the Motor Vehicle Sales Finance Act (MVSFA)."

Although Georgia's new usury legislation already has received thought-
ful review elsewhere,"5 at least two of its provisions need additional dis-
cussion here. The new law does not restrict the methods that may be used
for computing and calculating interest, but when the principal amount
exceeds $3000, the law does impose a disclosure requirement, that is, the
rate of interest must be expressed in simple interest terms." Most lenders
must give a similar disclosure under the federal Truth in Lending Act.17

Unfortunately, the method for simple interest rate calculation chosen by
the Georgia legislature differs from the method mandated by the Truth in

6. O.C.G.A. § 7-4-2(a)(1) (Michie Supp. 1983), GA. CODE ANN. § 57-101(a)(1) (Harrison
Supp. 1983).

7. Id. § 7-4-18(a) (Michie Supp. 1983), GA. CODE ANN. § 57-117 (Harrison Supp. 1983).
8. Id. § 7-4-2(a)(2) (Miehie Supp. 1983), GA. CODs ANN. 1 57-101(a)(1) (Harrison Supp.

1983).
9. Id. tit. 7, ch. 3 (Michie 1982 & Supp. 1983) (formerly GA. CODs ANN. ch. 25-3 (Harri-
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10. GA. CoD ANN. tit. 10, oh. 1, art. 1 (Michie 1982 & Supp. 1983) (formerly GA. Cons

ANN. oh. 96-9 (Harrison 1976 & Supp. 1983)).
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14. GA. Cons ANN. tit. 10, ch. 1, art 2 (Michie 1982) (formerly GA. Cons AN. ch. 96-10

(Harrison 1976 & Supp. 1983)) as limited by O.C.G.A. § 7-4-3 (Miohie Supp. 1983), GA.
Cons Am. § 57-101.1 (Harrison Supp. 1983).

15. Aldridge & Fleming, Interest & Usury-House Bill No. 128, 19 GA. ST. B.J. 150
(1983).

16. O.C.G.A. § 7-4-2(a)(1) (Michie Supp. 1983), GA. CoD ANN. § 57-101(a)(1) (Harrison
Supp. 1983).

17. 15 U.S.CA tit 15, ch. 14 (West 1982 & Supp. 1983).
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Lending Act."6 This conflict is entirely unnecessary. As a result, the new
law creates more calculating work for lenders and more paperwork for
borrowers to digest. The law also appears to undercut the very purpose of
disclosure requirements-lessening consumer confusion concerning the
true cost of borrowing. The Georgia legislature would have been better
advised either to leave disclosure problems to federal law alone or to
adopt the same disclosure calculations that most lenders already must
make pursuant to federal law. As it is, lenders must be careful not to
violate federal disclosure requirements while attempting to comply with
the new state requirements."'

Besides introducing a disclosure requirement of questionable merit, the
legislature also attempted to resolve an issue that has caused considerable
dissension among courts and commentators for the past decade: the per-
missible. method of rebate calculations for prepaid charges.20 Prior law
generally permitted lenders to use and to contract for the Rule of 78s
method of rebate calculation when a borrower prepaid, and required
lenders to use and to contract for pro rata rebates following acceleration
because of the borrower's default."1 Consumer advocates generally fa-
vored pro rata rebates, and hearsay has it that drafters of the new law
desired final elimination of the Rule of 78s, which many view as imposing
a hidden penalty on the borrower."2 If so, the new law largely fails to
achieve its drafter's goal.

The new law's rebate provision expressly affects only acceleration situa-
tions, not prepayments."3 This treatment apparently leaves intact the
general rules allowing use of the Rule of 78s upon prepayment. Indeed,
the new law's prohibition of prepayment penalties unless agreed to by
contract" impliedly authorizes use of the Rule of 78s in prepayment situ-
ations if so agreed.

18. Compare O.C.G.A. J§ 7-4-2(a)(2), (a)(3) (Michie Supp. 1983), GA. CoDE ANN. § 57-
101(a)(2), (a)(3) (Harrison Supp. 1983) with U.S.C.A. § 1605(a)6 (West 1982 & Supp. 1983).

19. 15 U.S.C.A. § 1610 (West 1982 & Supp. 1983) and 12 C.F.R. § 226.28 (1982) prohibit
lenders from complying with state imposed disclosure requirements except to the extent
that the state disclosure is consistent with the federal. To the extent that the two required
disclosures are inconsistent, there is judicial authority that the state disclosure may be made
so long as it is clearly, physically separated from the federal disclosure. See Gresham v.
Termplan, Inc. West End, 480 F. Supp. 149, 150 (N.D. Ga. 1979), aff'd, 648 F.2d 312 (5th
Cir. 1981) (Unit B).

20. For examples of such disagreement see Marshall, supra note 2, at 36-40.
21. Id.
22. See Aldridge & Fleming, supra note 15, at 154.
23. O.C.G.A. § 7-4-2(b)(1) (Michie Supp. 1983), GA. CoD ANN. § 57-101(b)(1) (Harrison

Supp. 1983), the section of the new law governing rebates, begins with the words "[u]pon
acceleration." This limiting language apparently applies throughout the rebate provision.

24. O.C.G.A. I 7-4-2(b)(2) (Michie Supp. 1983), GA. CoDE ANN. § 57-101(b)(2) (Harrison
Supp. 1983).
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The legislature did manage to prohibit the use of Rule of 78s rebates in
acceleration situations,"' a prohibition which was already present, for the
most part, by court decision. As already noted, case law required the use
of pro rata rebates in a wide spectrum of acceleration situations. The new
law, however, only requires pro rate rebates upon acceleration when inter-
est has been calculated by the add on method."O Otherwise, upon acceler-
ation, the new law apparently requires use of the actuarial method. 7 This
choice represents a setback for borrowers who previously would have re-
ceived pro rate rebates by court decision. The setback occurs because the
actuarial method is approximated most closely by the Rule of 78s, not pro
rata rebates. Indeed, the Rule of 78s was originally adopted as a simpli-
fied method of approximating the true, actuarial rebate. The modem day
availability of inexpensive computer calculations eliminates the need for
the Rule of 78s.

The legislature's decision to require pro rate rebates upon acceleration
in add on interest situations is ill advised. This very narrow requirement
of pro rate rebates was evidently designed to discourage the use of add on
interest because this method of interest calculation may mislead the un-
sophisticated borrower." Since the federal Truth in Lending Act disclos-
ure requirements (or the new state law disclosure requirements) ade-
quately protect borrowers from being misled in this regard, there seems
little reason why the legislature could not have simplified Georgia usury
laws further by allowing actuarial rebates in all instances, including add
on interest loans. For that matter, actuarial rebates should be required
whether the rebate is necessitated by prepayment or by acceleration. The
permitted if agreed upon penalty for prepayment should not be hidden
within the rebate calculation method.

Final judgment upon Georgia's new usury law must await the passage
of time. For now, suffice it to note that the new law is a major step toward
simplifying a bewildering maze of usury rules in Georgia. It was not, how-
ever, the only usury law development of interest during the survey period.
Several cases deserve brief mention.

At the federal level, in Morosani v. First National Bank," the Eleventh
Circuit held that damages may be available against a defendant bank
under the civil remedy provisions of the Racketeering Influenced and
Corrupt Organizations Act (RICO)."- Plaintiff complained that defendant

25. Id. § 7-4-2(b)(1), GA. CoDe A.. § 57-101(b)(1) (Harrison Supp. 1983).
26. Id.
27. Id.
28. Moore, The Computation of Finance Changes in Georgia Commercial Credit Con-

tracts, Annual Survey of Georgia Law, 1977-1978, 30 MERE L. Rav. 281, 288 (1978).
29. 703 F.2d 1220 (11th Cir. 1983).
30. Id. at 1222 (construing 18 U.S.C.A. § 1964(c) (West Supp. 1982)).
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bank "engaged in a scheme to obtain money by means of false or fraudu-
lent pretenses and representations"31 and that the United States mails
were used in furtherance of the scheme." Plaintiff's specific factual alle-
gation was that the bank charged more interest than agreed to by con-
tract between the parties." According to the court, plaintiff's allegations
created the specter of criminal activity in violation of federal laws prohib-
iting the furtherance of fraudulent schemes by use of the postal service."
The case was returned to the trial court for consideration of defendant's
additional arguments that the treble damages provisions of RICO were
inapplicable." The case is of some import since the primary attraction of
RICO to civil plaintiffs is the possibility of receiving treble damages."

At the state level, in Henson v. Dixie Finance Corp.," the Georgia Su-
preme Court overruled Douglas v. Dixie Finance Corp.," a well-estab-
lished 1976 decision by the court of appeals under the Georgia Industrial
Loan Act (GILA).$* After Douglas, the GILA rule in Georgia had been
that a prior usurious note constitutes invalid consideration for a second
note made, in whole or in part, to refinance the first. 0 The rationale was
that the entire second note was tainted by the invalidity of the first."1

The court in Henson specifically rejected this analysis.43 As in Douglas,
the first loan agreement between the parties in Henson was usurious in
violation of GILA, and the second loan agreement constituted a refinanc-
ing of the first as well as an extension of substantial new cash.'$

The court concluded that the usurious nature of the refinanced first
note did not taint the second insofar as new cash or credit was con-
cerned." The second note was found to be tainted only in the amounts
representing a refinancing of the first note." Concerning these amounts

31. 703 F.2d at 1222.
,,32. Id.
33. Id. at 1221.
34. Id. at 1222.
35. Id.
36. Apparently, RICO civil actions may be prosecuted only in federal court. 18 U.S.C.A.

§ 1964(c) (West Supp. 1982). State law claims, however, could be heard with the RICO
claim under the doctrine of pendant jurisdiction. See United Mine Workers v. Gibbs, 383
U.S. 715 (1966); Delta Coal Program v. Libmen, 554 F. Supp. 684, 691 (N.D. Ga. 1982).

37. 250 Ga. 132, 296 S.E.2d 593 (1982).
38. 139 Ga. App. 251, 228 S.E.2d 144 (1976).
39. O.C.G.A. tit. 7, ch. 3 (Michie 1982 & Supp. 1983) (formerly GA. CoDs ANN. ch. 25-3

(Harrison 1981 & Supp. 1983)).
40. 139 Ga. App. at 252, 228 S.E.2d at 145.
41. Id.
42. 250 Ga. at 133, 296 S.E.2d at 595.
43. Id. at 132, 296 S.E.2d at 594.
44. Id. at 133, 296 S.E.2d at 595.
45. Id.
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alone, the court applied Southern Discount Co. v. Ector and concluded
that the lender must forfeit all past due interest in addition to charges
and the interest assessed on the charges."" The court also held that all
other amounts could be collected by the lender and that the security deed
was enforceable to the extent the lender could collect.4

The final decision of note in the usury area, Bozeman v. Tifton Federal
Savings & Loan Association,' is not nearly as significant as Henson.
Bozeman does, however, concern the application of an established princi-
ple of one area of usury law to another area of usury law. The loan in
Bozeman was governed by the Georgia Motor Vehicle Sales Finance Act
(MVSFA).o After the borrower's default, the lender sent a demand letter
that, among other things, offered to rebate unearned finance charges in
an amount calculated using the Rule of 78s.51 The Rule of 78s also was
used to calculate the total amount demanded in the lender's writ of pos-
session, which was filed subsequent to issuance of the demand letter. The
court in Bozeman held that the lender's use of the Rule of 78s violated
the MVSFA.' Following precedent established under the Retail Install-
ment Home Solicitation Sales Act (RIHSSA),8 the court concluded that
this violation was not cured by the lender's amendment of its writ of pos-
session to offer a proper rebate of unearned finance charges." The court
saw no reason why the RIHSSA precedent on this issue, as illustrated in
Bell v. Loosier, Inc.," should not be followed under MVSFA."

U. FoaEcLosumS

While Georgia's new usury law was the most significant statutory devel-
opment during the survey period, the most noteworthy case was Barbree
v. Allis-Chalmers Corp.,7 in which the court dealt with foreclosures. The
court in Barbree expanded the class of individuals or entities entitled to
notice of foreclosure sales under section 9-504(3) of the Georgia Commer-

46. 246 Ga. 30, 268 S.E.2d 621 (1980).
47. 250 Ga. at 134, 296 8.E.2d at 596.
4& Id.
49. 164 Ga. App. 260, 297 S.E.2d 49 (1982).
50. O.C.GA. tit. 10, ch. 1, art. 2 (Michie 1982) (formerly GA. COD ANN. ch. 96-10 (Harri-

son 1976 & Supp. 1983)).
51. 164 Ga. App. at 261, 297 S.E.2d at 50.
52. , Id.
53. O.C.G. tit. 10, ch. 1, art. I (Michie 1982 & Supp. 1983) (formerly GA. CODE ANN.

ch. 96-9 (Harrison 1976 & Supp. 1983)).
54. 164 Ga. App. at 261, 297 S.E.2d at 51.
55. 237 Ga. 585, 229 S.E.2d 374 (1976).
56. 164 Ga. App. at 261, 297 S.E.2d at 51.
57. 250 Ga. 409, 297 S.E.2d 465 (1982).
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cial Code (UCC)." Barbree, a farm equipment dealer, had assigned retail
installment contracts to Allis-Chalmers. As is typical of such arrange-
ments between manufacturers and dealers, Barbree also assigned the se-
curity interests that protected the obligations evidenced by the retail in-
stallment contracts. Allis-Chalmers was given full recourse against
Barbree should deficiencies result after default and sale of the collateral.5

When several of the borrowers defaulted, Allis-Chalmers repossessed and
sold the collateral. Notice of sale was given to the defaulting borrowers
but not to Barbree." When the foreclosure sales resulted in deficiencies,
Allis-Chalmers brought suit under its right of recourse to collect those
deficiencies from Barbree.61 On these facts, the supreme court held that
Barbree was a "debtor" within the meaning of section 9-504(3) of the
commercial code and that, consequently, Allis-Chalmers could not collect
the deficiencies from Barbree since it had failed to give Barbree the no-
tice required by that section."

In concluding that Barbree was entitled to notice, the supreme court
stated that the notice requirement is designed to provide the debtor with
opportunities to redeem the collateral, to question the sale process before
the sale is finally consummated, and to find potential buyers." There ap-
pears to be no substantial reason why the latter two opportunities should
not be available to all individuals or entities that might be liable for any
deficiencies arising from foreclosure sales. Barbree, therefore, might be
read broadly to include not only assignors with right of recourse but also
endorsers, guarantors, comakers, sureties, and similar parties. Indeed, the
supreme court specifically overruled a case concerning an endorser" and
a case concerning a guarantor" to the extent that those decisions conflict
with Barbree."

Barbree represents a major development in Georgia commercial law
that should be noted by both debtor and creditor attorneys. Until the full
scope of the doctrine set forth in Barbree is determined by future deci-
sions, creditors would be well advised to provide section 9-504(3) notice
to all individuals or entities that might be sued for deficiencies.

The Georgia Commercial Code not only requires that notice of foreclo-

58. GA. CODE ANN. § 109A-9-504(3) (Harrison 1979) (presently O.C.G.A. § 11-9-504(3)
(Michie 1982)).

59. 250 Ga. at 409, 297 S.E.2d at 466.
60. Id.
61. Id.
62. Id. at 412, 297 S.E.2d at 467.
63. Id. at 410, 297 S.E.2d at 466-67 (quoting Rushton v. Shea, 423 F. Supp. 468, 469

(D. Del. 1976)).
64. Bank of Forest Park v. Gray, 159 Ga. App. 42, 282 S.E.2d 692 (1981).
65. Brinson v. Commercial Bank, 138 Ga. App. 177, 225 S.E.2d 701 (1976).
66. 250 Ga. at 412, 297 S.E.2d at 468.
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sure sales be given to the "debtor," a term expanded by the supreme
court in Barbree," but also requires that the collateral be disposed of in a
commercially reasonable manner.s Debtors frequently complain about
the price received on foreclosures and the size of deficiency judgments
sought. When the debtor challenges the sufficiency of the sale price, the
Georgia rule provides that a deficiency judgment is still available if the
creditor overcomes the presumption established in Farmers Bank v. Hub-
bardes that the value of the collateral equalled the debt.70

Since the Farmers Bank decision, several opinions have considered the
evidence required in order for the creditor to overcome that presump-
tion.7 1 During this survey period, in Zohbe v. First National Bank,72 the
court concluded that the presumption in Farmers Bank was not overcome
by "testimony from a bank employee that three dealers had bid on the
automobile and that it sold to the highest bidder.'"' In Davis v. Ford
Motor Credit Co.,7 ' the court of appeals ruled that the presumption sur-
vived the affidavit of the creditor's employee that the collateral had been
sold in a commercially reasonable manner to the highest bidders at a pri-
vate auction.76

The final noteworthy decision in the foreclosure area does not evidence
any significant development or trend of state law but is of interest be-
cause it highlights a defensive remedy that is often overlooked by debt-
ors' attorneys. In Newkirk v. United Federal Savings & Loan Associa-
tion,76 the debtor's attorney unsuccessfully attempted to settle the debt
on the morning of the foreclosure sale.77 The attorney then informed the
creditor that bankruptcy would be filed. The creditor took bids on the
collateral despite this warning and accepted the bid of Newkirk. Debtor's
bankruptcy petition was filed after Newkirk's bid but before Newkirk
paid.7' Filing the bankruptcy petition automatically halted the foreclo-
sure process even though Newkirk's bid had been accepted. " The

67. Id. at 409-11, 297 S.E.2d at 466-67.
68. O.C.G.A. 1 11-9-504(3) (Michie 1982), GA. CoE ArN. § 109A-9-504(3) (Harrison

1979).
69. 247 Ga. 431, 276 S.E.2d 622 (1981).
70. Id. at 435, 276 S.E.2d at 626.
71. See, e.g., First Natl Bank v. Rivercliff Hardware, Inc., 161 Ga. App. 259, 287 S.E.2d

701 (1982).
72. 162 Ga. App. 604, 292 S.E.2d 444 (1982).
73. Id. at 605, 292 S.E.2d at 445.
74. 164 Ga. App. 137, 296 S.E.2d 431 (1982).
75. Id. at 138, 296 S.E.2d at 432.
76. 165 Ga. App. 311, 299 S.E.2d 183 (1983).
77. Id. at 312, 299 S.E.2d at 184.
78. Id.
79. Id.; see 11 U.S.C.A. § 362 (West 1979 & Supp. 1983).
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debtor's property likely was saved by the bankruptcy filing.

Il. WARPANTMS

Modern day credit arrangements for the purchase of big ticket con-
sumer goods that are distributed nationwide by a single manufacturer
often follow a familiar pattern. Besides being intimately involved in many
aspects of the local retailer's business and warranting the functionability
and quality of the goods provided, the national manufacturer sometimes
arranges a standard system for financing the purchase of its products. In
many instances, the manufacturer accomplishes this last service by creat-
ing a related financial corporation whose sole business purpose is to ar-
range the purchase of credit sales contracts from dealers of the manufac-
turer's products and the collection of those contracts. The financial
corporation typically supplies the dealer with standard forms and terms
that the dealer must use in credit sales if the dealer intends to assign the
obligation to the financial corporation. These assignment forms always
provide that the assignee takes free of any claims or defenses that the
purchaser-borrower might have against the assignor-dealer.

It was just such a situation that apparently was presented in Design
Engineering, Construction International, Inc. v. Cessna Finance Corp."
Design had purchased, partially on credit, a Cessna airplane from a local
retailer (Outlaw). The credit sales contract was supplied by and later as-
signed to Cessna Finance. Eventually, Design defaulted on its obligations
and brought suit against Outlaw, Cessna Aircraft Corporation, and
Cessna Finance Corporation. "1 Design alleged breach of warranties and
entitlement to rescind the credit sales contract under UCC section 2-609"
because Cessna Finance had failed "to give 'adequate assurance of due
performance' of the implied and express warranties on the airplane.""

The court of appeals affirmed the trial court's grant of summary judg-
ment to Cessna Finance on its counterclaim to recover on the underlying
obligation." The appellate court's analysis began with UCC section 9-
206(1), 85 which approves of debtor agreements not to assert claims or de-
fenses against an assignee so long as the assignee takes "for value, in good
faith, and without notice of a claim or defense, except as to defenses of a
type which may be asserted against a holder in due course of a negotiable

80. 164 Ga. App. 159, 296 S.E.2d 195 (1982).
81. Id. at 160, 296 S.E.2d at 196.
82. O.C.G.A. § 11.2-609 (Michie 1982), GA. CODE ANN. § 109A-2-609 (Harrison 1979).
83. 164 Ga. App. at 160, 296 S.E.2d at 196-97.
84. Id. at 162, 296 S.E.2d at 198.
85. O.C.G.A. § 11-9-206(1) (Michie 1982), GA. COD ANN. § 109A-9-206(1) (Harrison

1979).
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instrument."" The credit papers provided by Cessna Finance and exe-
cuted by Design contained an agreement not to assert claims or de-
fenses. 87 Despite this agreement and the language of UCC 9-206(1), De-
sign argued that it was entitled to assert warranty defenses because
Cessna Finance should be treated as a party to the original transaction."
Design argued further that Cessna Finance, as a party to the transaction,
did not take the assignment in good faith and without notice of a claim or
defense and that, therefore, Cessna Finance fell within the exception of
UCC 9-206(1)."
. The court of appeals noted that no Georgia court had decided whether

the party to the transaction rule should be adopted in Georgia." The
court found it unnecessary to decide this question, however, because
Cessna Finance did not fit the rule even if the rule were available in
Georgia.' 1 According to the court, Cessna Finance was not a party to the
transaction because it neither owned nor controlled Outlaw and because
Outlaw was free to finance purchases through companies other than
Cessna Finance."2

Some additional observations might be helpful for future Georgia
courts deciding cases in this area. As suggested by the court's decision,
the factual circumstances of each case should govern whether an entity or
individual is a party to the original transaction and, therefore, not enti-
tled to the protection of holder in due course status.5 The burden of
proof should be on the individual or entity claiming the status of holder
in due course." The relationship between the dealer, the finance corpora-
tion, and the purchaser should not be the only area of factual interest.
The manufacturer is, in all likelihood, a party to the transaction because
of its representations and warranties concerning the product and because
of its close connection with the dealer. Consequently, the connection be-
tween manufacturer and financial corporation should also be examined.
Situations concerning parent-subsidiary relationships and interlocking di-
rectorates, like those that probably existed between Cessna Aircraft Cor-
poration and Cessna Finance Corporation, call for particularly close
scrutiny."

86. Id.
87. 164 Ga. App. at 159, 296 S.E.2d at 196.
88. Id. at 160-61, 296 S.E.2d at 197.
89. Id. at 161, 296 S.E.2d at 197.
90. Id.
91. Id. at 161, 296 S.E.2d at 197-98.
92. Id. at 161-62, 296 S.E.2d at 198.
93. Id. at 162, 296 S.E.2d at 198.
94. See O.C.G.A. § 11-3-307(3) (Michie 1982), GA. Cons ANN. § 109A-3-307(3) (Harrison

1979); Kaw Valley State Bank & Trust Co. v. Riddle, 219 Kan. 550, 549 P.2d 927 (1976).
95. See Massey-Ferguson, Inc. v. Evans, 406 So. 2d 15 (Miss. 1981).
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While Design Engineering concerned a holder in due course defense to
a breach of warranty claim, Oden & Sims Used Cars, Inc. v. Thurman"
raised a failure to give notice defense. In Oden, a purchaser sought dam-
ages for the seller's breach of warranty of title.' In defense, the seller
contended that the purchaser was barred from any remedy on the war-
ranty for failure to give notice of breach within a reasonable time as re-
quired by UCC section 2-607(3)(a)." The purchaser then sought to cir-
cumvent this defense by arguing that the seller was independently aware
of the breach." Finding for the seller, the court of appeals ruled that the
UCC notice requirement was not satisfied by proof of the seller's actual
knowledge of the breach. 1"0 The court reasoned that notice from the
buyer of a claim of breach was necessary even though the seller already
knew of the breach in order to encourage settlement negotiations and to
enable the seller to cure the defect or to investigate promptly and to pre-
pare a defense.101

The case authority the court quoted as the sole explanation of its rea-
soning concerned a dispute between businesses.'" At first glance, the ap-
plication of such precedent to eliminate the cause of action between so-
phisticated merchants and a presumably unwary consumer seems harsh
and unwarranted. The result reached, however, is supported by substan-
tial case law concerning consumers from other jurisdictions.'" Although
consumers typically are held to a lesser standard than merchants with
regard to the form of notice or the time within which notice must be
given,'" the consumer apparently must give some notice of the claim of
breach before filing suit.108 This bottom line requirement would appear to
serve at least one policy in every case: It provides the manufacturer with
an opportunity to adjust or to settle the matter before attorneys become
involved.

96. 165 Ga. App. 500, 301 S.E.2d 673 (1983).
97. Id. at 500, 301 S.E.2d at 674.
98. O.C.G.A. § 11-2-607(3)(a) (Michie 1982), GA. CoDs ANN. § 109A-2-607(3)(a) (Harri-

son 1979).
99. 165 Ga. App. at 501, 301 S.E.2d at 674.

100. Id. at 501, 301 S.E.2d at 674-75.
101. Id. at 501, 301 S.E.2d at 675.
102. Standard Alliance Indus. v. Black Clauson Co., 587 F.2d 813, 825-26 (6th Cir. 1978),

cert. denied, 441 U.S. 923 (1979).
103. See, e.g., Owen v. Sears Roebuck & Co., 273 F.2d 140 (9th Cir. 1959); Prutch v.

Ford Motor Co., - Colo. -, 618 P.2d 657 (1980); Vintage Homes, Inc. v. Coldiron, 585
S.W.2d 886 (Tex. Civ. App. 1979); Import Motors, Inc. v. Matthews, 557 S.W.2d 807 (Tex.
Civ. App. 1977).

104. See, e.g., Eastern Air Lines, Inc. v. McDonnell Douglas Corp., 532 F.2d 957 (5th Cir.
1976).

105. 165 Ga. App. 500, 301 S.E.2d 673 (1983); see also Note, Notice of Breach and the
Uniform Commercial Code, 25 U. FLA. L. Rzv. 520 (1973).
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Thurman is not the only survey period decision that presented a situa-
tion in which merchants and consumers should be held to different stan-
dards. In A-Larms, Inc. v. Alarms Device Manufacturing Co.'" the court
ruled that a manufacturer's written limited warranty effectively modified
the UCC implied warranties even though the plaintiff-distributor never
was given a copy of the written warranty.1z 7 Although the UCC does allow
a seller to limit or to exclude UCC implied warranties by a writing that is
"conspicuous,"'" the writings in A-Larms were undisplayed and, surely,
inconspicuous. The court stressed, however, that the manufacturer's "or-
der catalogue stated that the written, limited warranty was available
upon request."'" Under these circumstances, the court apparently was
willing to place a burden of inquiry on the merchant-purchaser. Indeed,
the UCC generally requires that merchants deal with one another in good
faith,110 a broad concept that includes the duty to inquire when appropri-
ate."' The UCC also allows the exclusion or modification of UCC implied
warranties "by course of dealing or course of performance or usage of
trade." 12 Although the opinion does not refer to this UCC provision, the
case might be read to recognize a trade practice between merchants that
the purchaser will be bound by undisplayed, limited warranties, assuming
that the seller has made a (conspicuous?) offer to furnish the limited war-
ranty.' " In any event, the court in A-Larms likely would agree that con-
sumer-purchasers should not be bound by undisplayed warranties absent
very unusual circumstances.

Lack of privity is another defense available for breach of warranty
claims. The nature of this defense was illustrated in Stewart v. Gaines-
ville Glass Co.,' in which the court barred the second owner of a virtu-
ally new house from suing a manufacturer on express and implied war-

106. 165 Ga. App. 382, 300 S.E.2d 311 (1983).
107. Id. at 386, 300 S.E.2d at 314.
108. O.C.G.A. § 11-2-316(2) (Michie 1982), GA. CODE ANN. § 109A-2-316(2) (Harrison

1979 & Supp. 1983).
109. 165 Ga. App. at 386, 300 S.E.2d at 314.
110. O.C.G.A. § 11-1-203 (Michie 1982), Ga. CoDE ANw. § 109A-1-203 (Harrison 1979).
111. See, e.g., another survey period case: Larry's Mobile Homes, Inc. v. Robins Fed.

Credit Union, 161 Ga. App. 822, 288 S.E.2d 800 (1982), in which a merchant endorsed a
negotiable instrument beneath smeared and illegible restrictive endorsement language in-
cluded by the drawer. The court held that the endorser was bound by the illegible endorse-
ment terms, and specifically noted that the endorser had a duty to make inquiry of the
drawer concerning the content of the restrictive endorsement. Id. at 821-22, 288 S.E.2d at
801.

112. O.C.G.A. § 11-2-316(3)(c) (Michie 1982), GA. CODE ANN. § 109A-2-316(3)(c) (Harri-
son 1979).

113. Query whether the manufacturer's offer was conspicuous in the principal case.
114. 131 Ga. App. 747, 206 S.E.2d 857 (1974), af/'d, 233 Ga. 578, 212 S.E.2d 377 (1975).
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ranties for defective materials used in construction of the house.11, The
same result was not reached in Irvin v. Lowe's, Inc.,'" a survey period
case quite similar to Stewart. In Lowe's, plaintiff was the original owner
of a building erected by a contractor at plaintiff's behest. Plaintiff sued a
manufacturer for allegedly providing faulty building materials to the con-
tractor."1 Relying upon Stewart, the trial court granted the manufac-
turer's motion to dismiss plaintiff's warranty claims for lack of privity."18
The court of appeals reversed the ruling of the trial court, noting that
plaintiff had obtained an assignment of the contractor's claims against
the manufacturer concerning the materials."" The court distinguished
Stewart by limiting its holding to a prohibition of assignments of warran-
ties, whereas Lowe's dealt with an assignment of claims for existing
breaches of warranties.'"

While the court reached a desirable result, the only authority cited for
this result seems suspect. The court reasoned that the assignment of
claims for existing breaches of warranty is authorized by the second sen-
tence of UCC section 2-210(2): "A right to damages for breach of the
whole contract or a right arising out of the assignor's due performance of
his entire obligation can be assigned despite agreement otherwise."'
First, the warranty claim at issue in Lowe's did not concern a breach of
the whole contract. Second, if the assignment of claims for existing
breaches of warranty is authorized by the phrase "a right arising out of
the assignor's due performance of his entire obligation,"' 3 ' one might
wonder why this language also would not apply to assignments of the
warranty itself. In any event, since even the court in Stewart expressed
disappointment with the result of the privity rule,1 3 the court in Lowe's
seemed justified in its attempt to narrow the scope of the rule.

IV. MIscmLLMoUs

A. Negotiable Instruments

The Uniform Commercial Code generally credits makers and drawers

115. Id. at 751-52, 206 S.E.2d at 859-60.
116. 165 Ga. App. 828, 302 S.E.2d 734 (1983).
117. Id. at 828, 302 S.E.2d at 734.
118. Id. at 829, 302 S.E.2d at 735.
119. Id. at 828, 302 S.E.2d at 735.
120. Id. at 829, 302 S.E.2d at 735.
121. O.C.G.A. S 11-2-210(2) (Michie 1982), GA. Cong ANe. J 109A-2-210(2) (Harrison

1979).
122. 165 Ga. App. at 829, 302 S.E.2d at 735.
123. 131 Ga. App. at 753, 206 S.E.2d at 860.
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of negotiable instruments for payments to holders of the instruments de-
spite knowledge of adverse claims.1'4 By legislation effective July 1, 1983,
the scope of this protection was expanded to include payments to certain
nonholders. 2 Upon assignment of a negotiable instrument, the assignee
usually becomes the holder and the assignor is no longer a holder. The
new law provides that payments to the nonholder-assignor discharge the
obligation of the maker or drawer until the assignee gives notice of the
assignment by registered or certified mail. 2 6 The notice must "reasonably
identify the rights assigned" and, upon request by the drawer or maker,
the assignee must furnish proof of assignment. 121 Unlike the phrasing of
the statute protecting those who pay holders, the new amendment con-
tains no language specifically authorizing payments to nonholder-assign-
ors when the assignee fails to give written notice but the maker or drawer
nevertheless has actual knowledge of the assignment. The absence of sim-
ilar protective language suggests an argument that the new shelter pro-
tecting payments to nonholder-assignors is not as broad as the one that
protects payments to holders.

B. Materialmen's Liens

In Newton Ford Tractor Co. v. J.L Case Credit Corp.,2 6 the court of
appeals settled a question of lien priority that had been in doubt since a
1979 fifth circuit decision."' The court found a clear legislative intent,
manifested by 1978 amendments'' to the language inserted in UCC sec-
tion 9-310,131 to make mechanic's liens in personal property subordinate
to earlier perfected security interests."'

Materialmen also suffered a setback in Murray v. Chulak.'" In that
case, the Georgia Supreme Court found a purchase money security inter-
est superior to an architect's lien for services.'" At the time the architec-
tural services were rendered, the individual contracting for the services
neither owned the property nor possessed an executory contract for the

124. O.C.GJA. § 11-3-603(1) (Michie Supp. 1983), GA. CoDE ANN. § 109A-3-603(1) (Harri-
son Supp. 1983).

125. 1983 Ga. Laws 509.
126. O.C.G.A. § 11-3-603(3) (Michie Supp. 1983), GA. CODE ANN. § 109A-3-603(3) (Harri-

son Supp. 1983).
127. Id.
128. 163 Ga. App. 497, 294 S.E.2d 723 (1982).
129. United States v. Crittenden, 600 F.2d 478 (5th Cir. 1979).
130. 1978 Ga. Laws 1081, 1110.
131. O.C.G.A. § 11-9-310 (Michie 1982), GA. CODE ANN. § 109A-9-310 (Harrison 1979).
132. 163 Ga. App. at 498, 294 S.E.2d at 724-25.
133. 250 Ga. 765, 300 S.E.2d 493 (1983).
134. Id. at 769, 300 S.E.2d at 497.
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purchase of the property.135 This individual subsequently acquired the
property and obtained part of the consideration for purchase through a
loan protected by a purchase money security interest, which was later
foreclosed."' The court concluded that the architect's lien, at best, dated
from the time his employer acquired an interest in the property.137 The
architect's lien, therefore, was subordinate to the purchase money secur-
ity interest and was eliminated upon foreclosure.1"

C. Bankruptcy of Bank Employees

While most of the details of a recent amendment to laws governing
financial institutions 8 s are of interest to a limited audience of banking
officials, the Code section dealing with sanctions for filing bankruptcy ' "
has broader interest because it presents a direct conflict between state
and federal law. For many years, Georgia law has given the Department
of Banking and Finance the right to require the suspension of individuals
associated with state banking who commit certain acts.141 In the new
amendment, which became effective March 16, 1983, the legislature ex-
panded the acts warranting suspension to include filing for bankruptcy
under federal law.143 A suspension for these reasons at the insistence of
the Department of Banking and Finance probably violates section 525 of
Title XI of the United States Code,'143 which prohibits governmental enti-
ties from discriminating against individuals who have filed under the fed-
eral bankruptcy laws.

D. Factors

In C C Financial, Inc. v. Ross," 4 the supreme court considered the
standard of care required of an accounts receivable factor that in no way
undertakes to collect accounts. C C Financial entered into an accounts
receivable factoring arrangement with Ross, whereby C C Financial pur-
chased Ross' accounts receivable. In essence, however, the complete ar-
rangement between the parties was no more than elaborate security for
the extension of credit by C C Financial. C C Financial was entitled to

135. Id. at 769, 300 S.E.2d at 495.
136. Id. at 766, 300 S.E.2d at 494-95.
137. Id. at 769, 300 S.E.2d at 497.
138. Id. at 771, 300 S.E.2d at 498.
139. 1983 Ga. Laws 602.
140. O.C.G.A. § 7-1-71 (Michie Supp. 1983), GA CODE ANN. 5 41A-312 (Harrison Supp.

1983).
141. Id.
142. Id.
143. 11 U.S.C. § 525 (1982).
144. 250 Ga. 832, 301 S.E.2d 262 (1983).
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interest on all amounts advanced, and Ross was obliged immediately to
repurchase any receivables upon C C Financial's demand. Ross agreed to
do all billing and collecting and to direct payment to C C Financial. C C
Financial received a UCC security interest in Ross' accounts receivable,
merchandise returns, and "other goods represented thereby."'' Ross'
business eventually turned sour, and many of the accounts were not paid.
C C Financial subsequently sued Ross for the deficiencies since Ross had
also agreed, in essence, to hold C C Financial harmless against collection
failure.140

Official Code of Georgia Ann. section 44-12-75147 provides in pertinent
part that "[sjince peculiar confidence is reposed in a factor,... greater
and more skillful diligence and the most active good faith are required of
him."' 1 The court of appeals relied upon this Code section in affirming
the trial court's denial of C C Financial's motion for directed verdict.' 4 '

The court of appeals noted trial testimony that C C Financial had made
no effort to collect monies due it from account debtors or to protect its
security interest in returned goods that were levied upon by other credi-
tors.'se According to the court of appeals, this testimony provided some
evidence to support a jury verdict that the factor had not acted with the
skillful diligence and most active good faith required of factors by section
44-12.75.1"'

In its decision reversing the court of appeals, the Georgia Supreme
Court began its analysis by holding that the standards of care outlined by
Code section 44-12-75 were inapplicable to "accounts receivable factors

145. Id. at 832, 301 S.E.2d at 263. At least one panel of the court of appeals might ques-
tion the supreme court's choice of language used to describe the creation of the factor's
security interest. "The factor took a standard U.C.C. financing statement from Ross, giv-
ing to it a security interest .... " Id. (emphasis added). In another survey period case,
Amoco Oil Co. v. G. Sims & Assocs., 162 Ga. App. 307, 291 S.E.2d 128 (1982), a panel of the
court of appeals concluded that Amoco failed to show the existence of a security agreement
when the record only contained evidence of financing statements. The court of appeals
stated "'[a] financing statement... does not grant'the creditor a security interest. . .. '
162 Ga. App. at 310, 291 S.E.2d at 130 (quoting I . AImIRsoN, UNIoRm CoMmzascaL CoDa
469, § 9-402.4 (2d ed. 1971)). These two cases actually may be consistent. See First Nat'l
Bank v. Olivetti Corp., 130 Ga. App. 896, 898, 204 S.E.2d 781, 783 (1974), in which the court
held that a security agreement may be contained in a financing statement and may create
an enforceable security interest if it meets the requirements of a security agreement

146. 250 Ga. at 832, 301 S.E.2d at 263.
147. O.C.G.A. § 44-12-75 (Michie 1982), GA. Cons As. § 12-401 (Harrison 1973).
148. Id.
149. American Spacers, Ltd. v. Ross, 164 Ga. App. 341, 296 S.E.2d 176 (1982), rev'd sub

noma., C C Financial v. Ross, 250 Ga. 832, 301 S.E.2d 262 (1983).
150. 164 Ga. App. at 42.43, 296 S.E.2d at 177-78.
151. Id. at 343, 296 S.E.2d at 178.
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such as C C Financial."1 " The court specifically noted that Code section
44-12-15 was designed to govern factoring arrangements concerning bail-
ments of merchantable goods.153 The court's decision does not exclude the
possibility that this Code section will be deemed applicable to accounts
receivable factors who agree to collect or who actually collect accounts.
The court continued its analysis by reasoning that C C Financial was also
free of the responsibilities imposed by UCC section 9-502(2),'" which
provides in essential part that "[a] secured party who by agreement is
entitled to charge -back uncollected collateral or otherwise to full or lim-
ited recourse against the debtor and who undertakes to collect from the
account debtors or obligors must proceed in a commercially reasonable
manner."' 5 According to the court, C C Financial escaped the commer-
cially reasonable standard imposed by this Code section because it never
undertook any collection obligation.'" The agreement between Ross and
C C Financial clearly imposed the obligation to collect upon Ross. Fur-
thermore, the testimony the court of appeals cited as evidence that C C
Financial did not exercise skillful diligence and the most active good faith
simply demonstrated that C C Financial never in fact undertook collec-
tion efforts. The supreme court finally concluded that C C Financial's ob-
ligations to Ross were governed by the terms of their agreement.157

E. Circumvention of Due on Sales Clauses

In recent years the due on sale clause has been used by lenders as a
device to increase interest rates to market levels upon transfer of mort-
gaged property. This practice has spawned at least one decision by the
United States Supreme Court'" and, during the survey period, federal
legislation that, in most instances, preempts state laws prohibiting the
use of due on sale clauses simply to raise interest rates.'"

Various techniques have been used in attempts to undermine the effec-
tiveness of the due on sale clause. One currently popular strategy is the
so-called agreement for sale or contract for sale. In essence, these schemes
provide that the seller retains title, the buyer obtains possession but
never assumes the loan, the lender may not even be informed of the

152. 250 Ga. at 833, 301 S.E.2d at 264.
153. Id.
154. O.C.G.A. § 11-9-502(2) (Michie 1982), GA CODe ANN. § 109A-9-502(2) (Harrison

1979).
155. Id., quoted in 250 Ga. at 834, 301 S.E.2d at 264.
156. 250 Ga. at 834, 301 S.E.2d at 264.
157. Id.
158. Fidelity Fed. Say. & Loan Ass'n v. Cuesta, 458 U.S. 141 (1982).
159. Pub. L. No. 97-320, Section 341, 96 Stat. 1469, 1505 (1982) (codified at 12 U.S.C. §

1701j-3 (1982)).
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transaction, and legal title is conveyed upon payment of the entire
purchase price. Chilivis v. Tumlin Woods Realty Associates'" is survey
period authority that such agreements may not be effective to avoid the
application of a due on sale clause.

Chilivis possessed a deed to secure debt on property owned by Tumlin.
The deed provided that further encumbrances of the property without
written permission by Chilivis would be deemed a default and would enti-
tle Chilivis to foreclose.101 The original security deed and underlying
promissory note were executed in 1977, no doubt at a lower interest rate
than the prevailing market rate in 1981, when Tumlin agreed to sell the
property to Beechwood Partners. Apparently anticipating that Chilivis
would not give written permission for a further encumbrance of the prop-
erty without a raise in the interest rate, Tumlin Woods and Beechwood
Partners entered into an "Agreement for Deed" whereby Tumlin agreed
to place a warranty deed in escrow to be delivered to Beechwood upon
Beechwood's compliance with the terms of the promissory note.16

In concluding that the agreement for deed triggered an encumbrance of
the property within the meaning of the original security deed, the court
was quite willing to ignore the wording carefully chosen by Tumlin and
Beechwood to avoid this type of characterization."3 Instead, the court
looked at the true substance of the transaction and concluded that the
agreement for deed was, for all practical purposes, an encum-
brance-simply another method of securing payment of a purchase
money obligation.1"

Arguably, agreements for deed or contracts of sale similar to that in the
Chilivis case would receive the same reception from courts that are con-
sidering whether a sale had occurred to trigger a due on sale clause in an
earlier security deed. Although the question of what constitutes a sale
within the meaning of the new federal due on sale preemption statute is a
matter of federal law, the reasoning of Chilivis probably would be es-
poused under federal law.

F. Attorneys' Fees

In Bulman v. First National Bank,'" the court of appeals ruled that
interest could be charged on attorneys' fees that were due as a result of
default on a note.1" The court reasoned that the obligation to pay the

160. 250 Ga. 179, 297 S.E.2d 4 (1982).
161. Id. at 179, 297 S.E.2d at 5.
162. Id. at 180, 297 S.E.2d at 5-6.
163. Id. at 183, 297 S.E.2d at 8.
164. Id.
165. 165 Ga. App. 843, 303 S.E.2d 29 (1983).
166. Id. at 845, 303 S.E.2d at 31.
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attorneys' fees was liquidated upon the expiration of the ten day notice
period required by Official Code of Georgia Ann. section 13-1-11.'6 The
court's discussion suggests that interest at the legal rate, or perhaps at a
contract rate if so agreed, would be due upon the expiration of the ten
day notice period. The court ordered calculation of the attorneys' fees,
however, from the date of the foreclosure sale.' " Perhaps the court con-
templated that the attorney's foreclosure services, hence the attorneys'
fees, were not due until completion of foreclosure. It is also possible that
the creditor did not request interest from the earlier date. Nothing in the
case suggests that the letter required by section 13-1-11 must specifically
inform the debtor that interest will be sought on the attorneys' fees obli-
gation if payment is not made within the ten days. Creditors intending to
seek this interest, however, would be well advised to include notice of
their intent in the ten day demand letter.

167. Id. at 844, 303 S.E.2d at 31; O.C.G.A. § 13-1-11 (Michie 1982), GA. CODE ANN. § 20-
506 (Harrison 1977 & Supp. 1982).

168. Id. at 844, 303 S.E.2d at 31.
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